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and the prisoner charged with and convicted of 
malicious injury to property 172 

Laroeny — By an adulterer^Evidenoe of possession... 197 

False pretenoes — What is evidenoe of an existing fact 1 98 

Evidence of general good character may be met by 
evidence of general ill repute, but not by specific 
instances 238 

Extradition Treaty — The crimes contemplated are 
thoee only that are such by the law of England ... 270 

Foigery — A guarantee against loss by dishonesty of a 
servant is an undertaking for payment of money 
within 24 & 25 Vict. o. 98, s. 23 285 

Mandaughter — ^Turning a vicious horse on a oonunon 
where it killed a child, is culpable negligence 285 

Perjury — On the hearing of an information for selling 
beer on a Sunday — Indictment — What sufficient 
eorroborative evidence 299 

Murder on the high seas — British ships — FtoaS of 
registration— Alien owner 302 

Coining — What sufficient proof of uttering a medal 
resembling a coin 304 

Evidence—The London Gazette is evidence of bank- 
ruptcy in a criminal prosecution 305 

Peijnry — In an action in the County Court the fact of 
defendant's name is material, and a false statement 
of it is peijury 807 

Indecent assault — Is not an offence on a giri between 
10 and 18, if shs is a cooaeDiing party 807 



Manslaughter— Master not criminally liable for the 
death of a servant not of tender years by reason of 
insufficiency and badness of food and lodging page 321 

Dying decUration— lU admission is question for the 
jiidge— Circumstaooeii under which it was, admitted 321 

Practice — The Court will not remove an indictment 
for felony found at quarter sessions on the ground 
of local prejudice— The recorder should send it to 
the assizes ^^® 

Larceny— Why taking game is not larceny 326 

Assault— An aetioo for damages will lie after convic- 
tion, imprisonment, and fine for the same assault... 399 

Indictmsnt— Vsnue— The Court will not change the 
venue for any other cause than inability to obtain a 
fair trial in Uie original jurisdiction 405 

Malicious injury to property— Damaijing a steam- 
engine so as to prevent its working is within the 
statute ^®^ 

CROWN, THE. 

Exemption from payment of wharfage duties by pre- 
scription *^ 

CUSTOM. 

To enter land on a certain day for purpooes of horse- 
racing is good, but it is not an easement ...* 255 

DANCING. 

A ballet of action is not a sUgepUy within the 
Theatres Licensing Act 395 

DIVORCE ACT. 

A protection order under this Act does not extend to 
protect the gains of prostitution 223 

DOG. 

Liability of owner of, for destroying pheasants in a 

preserve ^^ 

Kept for the care of cattle 107 

Belonging to a prisoner 116 

ECCLESIASTICAL COURT. 

Amendment of libel in a suit for church-rate 288 

Whether court will pronounce against the rate on 
ground of inequality, unless defendant proved that 
b4 was iigured by the inequality 289 

ECCLESIASTICAL LAW. 

The alms collected at the offertory in a proprietary 
chapel not baring a district belong to the rector ... 100 

(See Church-rate). 

ELECTION LAW. 

Borough— Notice of objection — When there are two 
lists of voters in the bonmgh not necessary to specify 
in which list objector's name appears 179 

Revising barrister — Practice — A revising barrister 
having concurrent jurisdiction with another, cannot 
re-hear and alter the decision of the former 179 

County — Frt^hold— Inmates of a hospital have not an 
equitable interest entitling them to vote 1 80 

Objection — Practice — A duplicate notice sent by post 
not invalid for baring the word ** Copy *' at the 
head of it 182 

County — ^Freehold — Possession of a rentoharge for 
Bomo months before 21, entitles to be registered at 
21 183 

County — FreeUold — Shareholders of Putney Bridge 
not eutidsd to vole • 186 
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Borough — Freemen — ^There is a continuous lineal right 
to persons claiming freedom by birth through a 
father who was a freeman before the date of the 
claim p<»ge 189 

Borongh — Ratin^r — Nonpayment of a rate, good on the 
face of it, invalidates the rote 205 

County —Freehold — Inmates of borough hospitals are 
entitled to vote 207 

Borough — Beddenoe — Being in a gaol out of the 
borongh is a breach of residence 209 

Borough — Payment of rates — ^Appropriation of pay- 
ment to the property in respect of which the claim 
is made 211 

Borongh — Occupation — The occupation required may 
be before the claimant comes of age 212 

County —£50 rental — Rents paid to different land- 
lords cannot be tacked to make np a qualification... 214 

County — Freeholders — A shareholder in a music-hall 
nut entitled to vote 217 

Practice — Appeal dismissed for want of proper signa- 
ture 219 

Borough— Wh at is a building— Tool- shed 228 

Borough — Building—Potato-shed— Pigstye 230 

EMBEZZLEMENT. 
Bailiff of a County Court is not a servant 66 

EVIDENCE. 

Of false pretences 20 

Of larceny and receiving, by recent possession 21 

Of p«rjnry..,.. 23 

In night poaching — ^That the proceedings were com- 
menced within twelve months 38 

Of previous conviction under the Vagrant Act must be 

by proof of record at quarter sessions 150 

On an information for opening a public-house during 
prohibited hours, proof that party is not a traveller 

is on the informer 160 

Of general bad character, but not of particular acts, 
may be given on an indictment for assaulting a 

constable 166 

OF nuisance by working a qnarry 168 

Of aficient right and mode of fishing 269 

In perjury — What sufficient corroboration 299 

On an indictment for perjury befure a magistrate not 

necessary to prove that an information was laid ... 299 
If an indictment alleges that a party has been sum- 
moned to answer a certain charge, whether same 

should not be proved 299 

In a case of murder on the high seas— Proof of register 

of ship .* 302 

What sufficient proof of uttering a medal resembling a 

coin ..,.. 304 

The London Gazette is conclusive evidence of a person 

having been declared bankrupt 305 

When a dying declaration rightly received 321 

Will be allowed to be taken viva voce in the Arches 
Court in a suit for subtraction of church-rate 400 

EXCISE. 

Selling beer at fair without a licence 11 

Hackney carriages in a town, under the Towns Police 

ClauMes Act, must have both licences 1 53 

Spirit licence— Grocer — ^Whether higher duty appli- 
cable to spirit grocers 290 

EXTRADITION LAWS. 

What is " piracy " under the treaty with the United 
States — Power to commit and deliver up 44 

EXTRADITION TREATY. 

The crimes to which the treaty refers are such only as 
are crimes by the law of England 270 



FACTORIES ACTS. 

Employing persons under age in paper-making, the 
manufacture being part in Manchester and part in 
Hertfordshire ..page 60 

A mixed manufacture of cotton and steel for crinoline 
is within ^^I 

FAIRS. 
(See MarheU and Fain Act}. 

FALSE IMPRISONMENT. 

The owner of property not justified in giving into 
custody a person found committing a nuisance 
thereon 50 

A warrant of apprehension must be founded on an 
information which discloses a charge of felony 97 

FALSE PRETENCES. 

Indictment for — Sufficiency of 20 

Statement of in indictment 24 

What is evidence of 63 

What is an eziating fact I9S 

FISHERY LAWS. 

What a salmon fishery within sect 20— Obstruction 
to the free passage of fish 124 

Salmon Fishery Act 1861— What is a fixed engine 
within sect. 11 178 

FISHERIES. 

Evidence by reputation of ancient right and mode of 
fishing 269 

FORGERY. 

A guarrantee of honesty is an undertaking for pny- 
ment of money within 24 & 25 Vict. c. 98, s. 23 285 

FRIENDLY SOCIETY. 

Security for loan by — ^Rnle requiring notice to prin- 
cipal not necessary to be observed in respect of the 
surety 141 

The sole surviving member entitled to income for life 1 70 

GAME LAWS. 

Trespass in pursuit of game — Jurisdiction of justices 
ouated by a bona fide claim of right 9 

Indictment for night- poaching — Proof that the offence 
was within twelvemonths 38 

Reservation of right of sporting to the lessor and any 
friend with him extends to several friends at the 
same time ^..^ 84 

A grant of land in fee by the Crown, and a licence to 
depasture cattle on the Crown lands, carries with it 
a right to captmne wild antinals 89 

Liability for destruction of pheasants by a dog given 
to hunt on his own account 143 

Aiding and abetting trespass in pursuit of, by waiting 
in a cart in the road while a companion went into 
the field and shot a hare and brought it back to the 
cart 220 

Entering a close and picking up a dead pheasant shot 
flying over it, is not a trespass in pursuit of game... 227 

Although it is lawful for an adjoining proprietor to 
allure game to his own land, he may not frighten 
away the game on bis neighbour's land 259 

Waste by the side of a highway is not open land within 
the Night-Poaching Act 266 

Wiiat is the property in game of the owner of the soil 
and of a trespasser 326 

The reason why poachers are not indictable for larceny 
is that the game while alive is in the same category 
as fruit, and part of the soil 326 
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A right of sporting reserved in s lease iocbdes 
»bWte page 346 

Catting down fnrze and underwood is not a breach of 
ooveoaat for qoiet enjoyment of a right of shooting 
reserred m 346 

To an information for taking game without a oerti6- 
eate it is no answer that the act was committed in 
" close time." The penalty applies to the offence 
if committed at any time of the year 403 

GAMINQ. 

The current coin of the realm not an instmment of 
gammg under the Vagrant Act— Pitch and toss is 
not gaming 154 

Bets made at a meeting in Hyde Park are within the 
Betting Houses Act 164 

Standing under a tree in Hyde Park for the purpose 
of making bets on race-horses is not a place within 
a. I ttf the Betting Houses Act 287 

GAOL. 

Order of sessions regulating classes of prisoners — A 
commitment to Coldbath-fields for non-payment of 
pariah rates illegal 273 

GILBERT UNION. 
(See lAttuUic Pauper). 

HABEAS CORPUS. 

Where a writ allowed to go without argument, and was 
obeyed, the Court haa no authority to grant costs... 96 

HEALTH, PUBLIC. 

Rate not signed by fire members nor under seal 7 

Private ImproTcment Clauses^Notioe to repair — Ap- 
pointment of arbitrator 55 

Power of Local Board to make bye-laws affecting 
buildings in existence a( the time of the formation 

of the district 61 

Injury to watercourses by conveying sewers into thsm 69 
Interest on expenses incurred under s. 65 runs from 

ths time amonntwas ascertained 87 

Invalidity of highway-rate for part of a district 273 

An election of members of the local board in the 
absence of the chairman is void 319 

(See Public Health), 

HIGHWAY. 

A road lowered by a railway company in the construc- 
tion of a bridge is not an immediate approach or 
necessary work which the company is bound to 
keep in repair 85 

User by innkeeper of ground before ion to stand car- 
riages no answer to a charge of obstructiou 125 

The trackway along a canal held to be 132 

Indictment for non-repair as a cart and carriage way 
— ^Finding of jury that it was only a pack and 
prims way, and not out of repair as such — Prose- 
cutor not entitled to costs 148 

Ontgoing sorreyorB to ooUect the amars of a highway- 
rate and pay them to the district board 150 

Where defendants plead ** guilty*' to an indictment for 
non-ropair, prosecutor is not entitled to costs 153 

Exsmption of hamlet repairing its own highways — 
Part of one parish ratod in another 200 

Before directing indictment for non- repair, ja^tices 
should be satisfisd by evidence that it is a highway 225 

Waste laying at the side is not open land within the 
Night-Poaching Act 266 

Indictment — Court cannot order costs if pari»h ac- 
quitted on the ground that the road is not a high- 
way 278 

Costs of an indictment for an obstruction may be 
chniged by the highways board to the parish in 
which the obstruction occurred 310 



A provisional order of justices naming only one way- 
warden fur a parish containing three hamlets, each 
maintaining its own highways, is void page 319 

HORSF^RACING. 

A custom to enter land for porposes of horse- racing 
is good, but it is not an easement 255 

HOUSE DUTY. 
(See Aeteued Taxet). 

HUSBAND AND WIFE. 

Protection order — Reversionary legacy — Desertion ... 37 
Justices have no power to discharge a protection order 

not made by themselves 43 

A protection order under Divorce Act will not apply 

to the gains of prostitution 223 

mCLOSURE. 
Local Act— Rateability for expenses of 158 

INCLOSURE ACT. 

Evidence of notice to divert path being affixed on 

cburoh door 193 

When appeal may be heard 193 

INDECENT ASSAULT. 

On a girl between 10 and 12, is not an offence if she 
is a consenting party 307 

INDICTMENT. 

For obtaining by false pretences — Sufficiency of 21 

For larceny — Charging three cases need not aver that 
they were within six months 39 

Two counts OR, and judgment on one only — Error ... 67 

Not necessary to aver that the conditions of the 
Vexatious Indictment Act have been complied with 81 

Plaintiff in error must be personally in Court on a 
motion for judgment upon an indictment for a mis- 
demeanor 263 

Fur perjury at the hearing of an information for selling 
beer on a Sunday 299 

The Court will not change the venue for any other 
cause than inability to obtain a fair trial 405 

(See Criminal Zjow), 

INHABITANT. 
Meaning of term 155 

INJUNCTION. 
Against the flow of sewage into the Thames 342 

INNKEEPER. 

A person going by trnin is a traveller, and entitled to 

refreshment 155 

A person walking into ihe country is a traveller 160 

Rule for goidance in determining who is a traveller... 160 

JURISDICTION. 

Of justices in a case of trespass in pursuit of game is 
ousted by a bond file claim of right 9 

Of justices on a charge of selling beer within the pro- 
hibited hours 23 

Of justices in churoh-rntes, where validity of rate is 
in dispute 27 

A charge of felony against a prisoner may be aban- 
doned, and he miiy be charged and summarily con- 
victed of malicious injury to property 172 

Of justices tu make order fur payment of churoh- 
rates Power to detem^ine bonajidee of objection... 247 
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Of snbBequent seMions to order cotito afier a reference 
by an order silent as to costa pnge 280 

Of any justices of the coanry to bear offence of San- 
day trading in beer 299 

Where the party appears and permits a charge to be 
proceeded with withoat objection he waives informa- 
tion and sammons 299 

JUSTICES OF THE PEACE. 

Jurisdiclion of, ousted by claim of title 9 

Jurisdiction of, in church-rates, where validity of rate 
dispoted 27 

LANDLORD AND TENANT. 

What is a hiring of a tenant for a year so as to give a 
settlement 401 

LARCENY. 

It is a presomption of fact whether recent possession 

puints to larceny or receiving 21 

Indictment charging three larcenies need not aver 

that they were within six months 39 

What oonstitotes an attempt to commit 65 

In an indictment for attempting to steal, not necessary 

to sgeoify the goods 170 

By an adulterer— Evidence of possession 197 

Taking live game is not larceny, because, like fruit, it 

is part of the soil 326 

(See Criminal Law). 

LIGHTING ACT. 
(See WateMng and Lighting,) 

LOAN SOCIETY. 
Recovery by from surety — Notice to principal 141 

LOCAL GOVERNMENT ACTS. 

Indictment for bringing forward a house into a street 
without consent of Local Board 17 

Power to make bye-laws effecting buildings existing 
at the date of the constitution of the district 61 

Injury to watercourses by conveying sewers into 
them 69 

Interest on expenses incurred by repairs runs from 
the time when the amount due was axcertained ... 87 

Provisional order of Secretary of State cannot be re- 
moved by certiorari , 279 

(See Public Health Aett.) 

LOCAL IMPROVEMENT ACTS. 

Exemption of clerk to from personal liability — Exe- 
cution against goods of commissioners — Mandamus 191 

LOCAL LAWS. 

Ouse River Commissioners 28 

Sunderland Vestry Act 155 

Nottingham Indosure Act 158 

Stockton-on-Tees town Improvement 165 

Aberavon Corporation 174 

Bradford Improvement 191 

Bradninch Charter 201 

Chippenham Turnpike 254 

Carlisle Racecourse 255 

.Northam Bridge and Roads 257 

Cirencester Roads 296 

Hull Improvement Act .^... 360 

Rochester Improvement Act .*... 377 

LUNATIC PAUPER. 

Ill treatment of by a brother — Culpable negligence... 16 
By whom notice of appeal against order of main- 
teuaoce is to be signed 41 



When the settlement is in a parish in a Gilbert Union, 
the order of maintenance should be on the parish 
and not on the guardians P«i7« ^^^ 

There is no appeal against an order made under 16 & 
17 Vict, c 97, s. 96, for the maintenance and ex- 
penses of a pauper sent to an asylum 373 

MAGISTRATES' COURTS PRACTICE. 

If a psrty appears nnd allows a charge for which the 
court has jurisdiction to proceed without objection 
he waives the want of information and summons... 299 

MALICIOUS INJURY TO PROPERTY. 

A charge of may be made against a prisoner in 
custody for felony, and summary conviction there- 
upon •;•• ^^^ 

Damaging a steam engine so as to prevent its working 
is within the statute 407 

MANDAMUS. 

Judgment against clerk to local commissioners— -Non- 
liability— Execution against goods of commissioners 190 

MANSLAUGHTER. 

Turning a vicious horse on a common having an open 
public foot-path where it killed a child is culpable 
negligence •• 285 

X master not criminally liable for the death of his 
servant not of tender years, by reason of insuffi- 
ciency and badnessof food and lodging 321 

MARKETS AND FAIRS ACT. 
What is a stall within secU 13 of this Act ^252 

METROPOLITAN BUILDING ACT. 

Who is the ** owner" of a house within the meaning 
of the Act : 293 

One month*s notice of action under s. 108 applies to 
a class— The words " other person" include persons 
having official duties, and not a builder 392 

METROPOLIS COMMISSIONERS. 

Have jurisdiction to suspend licences of omnibus 
drivers ^ 

METROPOLIS LOCAL MANAGEMENT. 

Remedy for works causing damage beyond the district 6 

S. 75— What is an ** erection," " building," or "struc- 
ture ** under this section 33 

Boundary of parishes — Contribution order 122 

Contractor liable for not building according to regula- 
tions of 1^<> 

Powers to prevent nnisanoes in first Act do not apply 
to the extended area ^62 

Liability of contractor and owner for Ufgligenoe in 
making a drain under this Act — ^Nuisance 23 1 

Prinraple of a sewers rate— Separate sewerage district 263 

S. 69— New sewers— Cost of oonstructrng house 
drains, when on the vestry and not on the owner... 347 

Compensation for land affected by sewers— Transfer 
of liabilities of commissioners of sewers 350 

Where a Local Board's drainage works polluted a 
stream which flowed through plaintiff's land out of 
the district, the remedy is by action, and not under 
the compensation clauses of the Metropolis Local 
Management Act 362 

MISDEMEANOR. 

Disobedience to Local Government Act in bringing 
forward a bouse into the street ^ 17 
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MUNICIPAL CORPORATION. 

Not liable for costs of an attorney not retained noder 

the oommon seal page 28 

InTalid oonyiction nnder for assanltinir a constable ... 41 
When a charity held to be within the Mnnicipal Act... 91 
The owner of rated property in the town is a good 
relator for a quo warranto^ though he has not a 

▼ote 154 

A oharter granted on petition of a majority at a 
meeting i^ not void becanse a majority afterwards 

opposed it 174 

A oonviction by the County Court for bribery at a 
mnnicip.il election does not create a six years' dts- 
mbility from office 266 

MURDER. 
On the high aeas— Proof of register of ship 302 

MUSIC AND DANCINC UCENCE: 
A ballet is not a stage-play — The music halls caae 895 

NEQUGENCE. 

Pablio oommissioners not answerable for injury by ... 74 
Liability of owner of a straying horse for damage done 283 

NEWGATE. 
(See PrxBon,) 

NIGHT POACHING. 

Waste by the side of a highway is not open land 
within the 9 Geo. 4, s. 49 266 

NUISANCE. 

The owner of property cannot giro into custody a per- 
son found committing a naiMUce there 50 

By working a quarry near a public street 168 

The Court will not grant an injunction to restrain an 
anticipated nuisance, as work in course of coo- . 
stmction by the - town of Kingston to conTey its 
sewage to the Thames 342 

Where a Local Board in constructing drainage works 
polluted a stream which flowed through plaintiff's 
land out of the district, the remedy is by action, 
and not nnder the compensation clauses of the 
Metropolis Local Management Act 362 

Liability of occupier of premises for baring an un- 
fenced hole near a highway 394 

NUISANCE REMOVAL ACTS. 

Jnstices may fine owner, nnder s. 14, for disobedience 
of order, although it b addressed to the nuisance 
committee as wdl as to the owner 261 

OMNIBUS. 

Commissioners of Metropolitan Police may suspend 
Uoenoe of omnibus driyers 68 

OVERSEER. 

Appointment of a servant occupying the house as part 
oF his serrice 42 

What is a sufficient appointment of an assistant- 
overseer 171 

A &rm bailiff hired at 14s. per week, and the occu- 
pation of % cottage, is a substantial householder 
qualified for this office 404 

PARISH LAW. 

What u the boundary of a parish 122 

[of term"i^abitant" 155 



What is a sufficient appointment of an assistant-over- 
seer page 171 

Time for taking poll nnder Small Tenements Act 194 

Exemption of a hamlet from highway rate — Part of 
one parish rated in another 200 

Liability of incoming tenant for proportionate part of 
rate 215 

Where new ecclesiabtical parishes are created, the in- 
cumbent of the new chapelry not entitled to sur- 
plice fees unless resigned by incumbent of the 
parish 241 

One of two churchwardens cannot join the other in a 
suit for church-rates 243 

In district parishes burial fees payable to incumbents 316 

PERJURY. 

Sunday beer trading— Jurisdiction of justices 23 

On an information for trading in beer on a Sunday — 
Summons — Indictment-r-What is sufficient corro- 
borative evidence 299 

In an action in the County Court the defendant's 
name is material to the issue, and a false statement 
of it is perjury 307 

POACHING. 
(See Qamt Laxn,) 

POUCE. 
Exemption of county police from turnpike toll 257 

POLICE, COUNTY. 

A single parish may be a separate district — Objection 
to report 226 

POOR-LAW. 

Settlement by apprenticeship 26 

A reformatory is liable to berated 31 

Removability from one paiish to another parish in the 
same union' 52 

Liability of incoming tenant for proportionate part 
of rate 215 

Time for giving notice and grounds of appeal agninst 
an order of removal — To which sessions— Rig» v. 
The JuBlicet qf Suffolk oywrvl^d. 238 

Settlement by estate —Grant of lease to a squatter by 
lord of the manor 249 

Settlement — What is a break of residence 312 

Union a^ssessment committee — The redepoeit of the 
valuation list after alteration must be by the over- 
seers 320 

Where a lunatic pauper's settlement is in a parish in a 
Gilbert Union, the order of maintenance should be 
on the parish and not on the guardians 368 

There is no appeal against an order for the mainte- 
nance and expenses of a lunatic pauper sent to an 
asylum 373 

Residence need not be in a house; sleeping in the open 
air will be a residence to give status of irremovability 382 

Settlement by renting a tenement — What is a hiring 
for a year 401 

A farm bailiff engaged as a weekly servant at 14s. per 
week, and the occupier of a cottage rent free, b a 
substantial householder qualified to fill the office of 
overseer 404 

POOR-RATE. 

A reformatory not liable to 31 

Meaning of ** net annual value of works ** reasonably 

expected to let from year to year — Cotton-mill ... 71 
Assessment should be made at the rent that might 

reasonably be expected to be obtained, not at the 

actual rental ; 74 

Principle of a s s es sm ent — Deductions to be made firom 

gross estimated rental 144 
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Railwaj company not liable to for a right of running 
over another line page 146 

Is saffictentlj demanded bj a collector employed by 
the overseers to support a summons by him for 
non-payment 152 

A pauper lunatic asylnm is assessable on the lower 
scale, although receiring patients not being paupers 277 

National school-houses are liable to though no profit is 
made of them 308 

Occupiers of gasworks erected by the Crown at Alder- 
shot are liable to 309 

Meaning of beneficial occupation — Rateability of pre- 
mises occupied by servants of the Crown 331 

Rtting of small tenements — Full rateable value should 
be inserted ^ 384 

A contract to take beer from the landlord of a public- 
house in consideration of a smaller rent does not 
lower the rateable value 384 

A sum paid for water, even though by the landlord, is 
not an item for deduction in estimating the net 
annus) value 403 

POOR REMOVAL 
(See Poor-law), 

PRINCIPAL AND SURETY. 
(See Friendly SocUtif), 

PRISON. 

Committals for non-payment of poor-rate may be to 
Whitecross-tttreet prison, but not to Newgate 313 

PUBLIC CARRIAGE. 

What is such — Liability to payment of toll on each 
passing of the gate 354 

PUBLIC HEALTH ACT. 

Right of drainage into a ditch — Remedy is under the 
Act, and not at equity 121 

Board are empowered only to level private ways, not 
to raise them to a level with adjoining streets 151 

Validity of bye-law made by when there was ako a 
Local Improvement Act 165 

Award under must be made within three months ~ 
Court cannot enlarge time fer 192 

Action by Local Board of against overseers for con- 
tractor — Absence of a specification in the contract 
not an answer 384 

(See HeaUh, PftbKe). 

PUBLIC HOUSE. 

Glass of houses to which alehouse licence extends ... 25 
Sale of beer, &c., during prohibited hours — Person 

going by train is a traveller 155 

So is a person walking out of town into the country... 160 

Proof that he b not a traveller is on the informer 160 

QUARTER SESSIONS. 

May punish coansal for contempt 29 

Jorisdiction of to tiy conspiracy 67 

Jurisdiction of subsequent aessioDS to order costs when 

reference ordered without naming them 280 

Court will not remove an indictment for felony from 
grounds of prejudice in the locality— The recorder 
should send it to the assizes 326 

QUO WARRANTO. 

The ewner of a rated property in the town is a good 
relator, though he has not a vote 154 



RAILWAY. 

Becoming a highway for the construction of a bridge 
is not liable to keep the approaches in repair page 85 

Not liable to be rated for a right to run over another 
line 146 

Land used for sidings and standing carriages neces- 
sary for conducting the traffic of a railway is rate- 
able, under a Local Improvement Act, at the lower 
rate as laud used as a railway 406 

RATING. 

Reformatory liable to 31 

Of a ootton-mill — Meaning of term annual value 71 

Of a farm — Actual rental — Real value 74 

To church-rate — Liability of prebendal and common 

lands — ^Equality of rate — Rule of rating 126 

Railway not liable for right of running over another 

line 146 

Under a Local Indosure Act for expenses of Act ... 158 
To highway-rate— Of a hamlet repairing its own high- 
ways 200 

County and police-rate — Exemption of borough in- 
corporated by royal charter 201 

Liability of incoming tenant for proportionate part of 

rate 215 

Of pauper lunatic asylums 277 

Of national school-houses 308 

Of occupiers of gasworks erected by the Crown at 

Aldershot 309 

Liability of servants of the Crown to be rated to the 

poor-rate fur premises occupied by them as such... 331 
The full rateable value of the tenements should be 

inserted under the Small Tenements Act 384 

A publio-houte bound to take beer firem the landlord 
on consideration of levser rent is not therefore to be 

placed on a lower rateable value 384 

A sum paid for water, even though by the landlord, is 

not a deduction in estimating the net annual valoe 403 
Sidings and turn-tables occupying ten acres, used for 
loading trucks and standing carriages, rateable as 
land used as a railway, under a Local Improvement 
Act, making such land rateable at one-fourth only 406 

(See Chwefi-rate—Poor'raUi). 



RECEIVING. 
Recent possession is evidence of 
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REMOVAL (POOR). 
(See Poor Law), 

SALMON FISHING. 

What is a fixed engine within sect. 11 of the Act of 
1861 ^ 178 

(See Piskmeti), 

SEARCH WARRANT. 

Must be founded on an information that disoloses a 
chaige of felony 97 

SETTLEMENT. 

By apprenticeship 26 

By esUte — Grant of lease to a squatter by lord of the 

manor 249 

What is a break of residence 312 

(See Poor Lou). 

SEWAGE. 
CSm Nuiionoe), 



SHOOTING. 
Injury done by firing into a crowd .. 
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SMALL TENEMENTS ACT. 

TloM for Uking poll for adoption of. pag€ 194 

TIm full rateable Talue of the tenements is te be in- 
lerted in the rate-book 384 

SOLDIERS. 

Not exempt from toll for passing over a floating 
bridge 268 

SUiiMARY CONVICTION. 

On an appeal against prosecutor is liable to costs, 
tbongh he does not appear ..." 148 

THAMES EMBANKMENT ACT. 
lojoiy to owner of wbarf-^Compensation 3 

THEATRE. 

Pepper's Ghost, having a dialogue, is an entertain- 
ment of the stage under the Theatres Act 281 

A ballet of action is not within the Licensing Act — 
The case of the Music Halls 395 

THREATS. 

Demanding money bj will be sustained, though the 
monej was obtained, and it was larceny 169 

TOLL. 

Exemption from under a local Act — For seafaring 
penons — Who are such :.... 8 

TOWNS IMPROVEMENT ACT. 
Validity of a bje-law— Local Act 165 

TRAVELLER. 

A person going bj train is a traveller entitled to re- 
freshment •• 155 

So is a person walking into the oountiy 160 

Cosstniotion of the term ** traveller" in the statute... 160 

TURNPIKE. 

Parochial oontribotion towards deficiency in trust fund 4 
Evasion of toll by taking horses from one team that 
bad passed and adding them to another that had 

not passed 250 

Usbility under local Act to subsequent tolls on the 
same day — Carriage having a modified licence to 

carry passengers 254 

Exemption of county police from toll 257 

A floating bridge is not within the clause in the Mutiny 

Act that exempts soldiers from toil 268 

liability of a stage coach or waggon to several tolls 
on the same day 296 



What is a carrier's cart or stage-coach— Exemption 
from more than one payment of toll on the same 
day page 354 

Security upon tolls — Sinking fund — Contribution by 
pariah to make good defidency of repairs of turn- 
pike-road — Construction of statutes 377 

UNION ASSESSMENT ACT. 

The redeposit of the revised list after correction by 
the committee must be by the overseers 320 

UNLAWFUL WOUNDING. 

By shooting into a crowd without malice against any 
one in particular 23 

VAGRANCY. 

A previous conviction under the Vagrant Act must be 
proved by production of the record filed with the 
quarter sessions 150 

The current coin of the realm not an instrument of 
gaming under the Vagrant Act 154 

A wife not a competent witness against her husband in 
a charge of desertion under this Act 177 

VENUE. 

The court will not change the venue in an indictment 
for any other cause than inability to obtain a fair 
trial , 405 

VESTRY. 

For making church-rates irregularly at, du^ of chair- 
man 1 

VEXATIOUS INDICTMENTS ACT. 

Not necessary that it should appear on the record that 
the conditions of this Act have been complied with 81 

WATCHING AND LIGHTING. 
Nullity of rate for, by reason of a wrong heading 53 

WATERCOURSES. 

Injury to by conveying sewers into them — Powers of 
local boards 69 

WEIGHTS AND MEASURES. 

A weighing machine whose index marks wrongly is 
subject to the penalty, though in fact adjusted at 
each weighing 176 

WHITECROSS-STREET PRISON. 
(See /Vifon.) 
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tical districts. The parish now consisted of the 
townships of Kirkham and Medlar with Wcsham. 
Since 1840 the inhabitants of these townships have 
been accustomed to repair the parish church of 
Kirkham, and to provide things necessary for 
divine service, &c. 

On the 10th Jan. 18G1 tlie churchwardens and 
parishioners of the parish of Kirkham met in tho 
vestry of the church, pursuant to due notice, for tho 
purpose of laying a rate for the requisite repairs, 
cleansing and support of the said diurch, and for 
the purpose of providing bread and wine for tho 
celebration of the Holy Communion, and for all 
other customary and incidental expenses connected 
with the due celebration of divine service in the 
said church, or incidental to the office of church- 
wardens. The vicar of the parish took the chair, 
and the churchwardens produced the following esti- 
mate of expenses. 

The Churchwardens* estimate of expenses for the year. 

Whie for Hely Communion £2 

Bread da 10 

Moore Michael, Copying Parish Begister. 1 10 O 

(Ha Company's Account for lighting 6 

Vestry Clerk 8 3 

Ookey, Bate book.A 5 

Coal and Coke for heating Church 7 10 

Jna Ward for Candles, Brushes, fto. i 6 

Svrarbrick, Washing 1 12 O 

Jna Wray, Salary 7 10 O 

Da for heating the Church 3 10 

Da for windhig cnock 16 

Da Sundries 15 

Ringers 13 4 

Wardens for collecting Rate, and other expenses 2 14 

Sidesmen 12 6 

Court Fees 12 10 

Davis, repairing Organ 8 

Guardian Assurance Office 4 2 

Hd. Lund 1(5 » 

Roberts 18 I 

Whistanley 11 6 

Ward (Smith) 12 10 

Catterall 5 8 7 

Ward, Rd. 14 5 

8 17 8 

70 8 
3 8 

£67 6 

An original motion for a rate of 1^. per pound 
was duly seconded : whereupon an amendment was 

B 



JUBICOAX COKMITTEE OF THE 
PBIVY C0T7NCIL. 

Reported by Jajoes Patkhsos, Esq., of the Middle Temple, 
Bftrrlster^at-Law. 

Thurnday, Feb. 18, 18G4. 
(Present — The Right Hon. Lord Kisgsdowk, 
Knight Bruce, L. J., Tukner^ L. J., and Dr. 
LusmxGTON.) 

Richards v. Birlet. 
Oatrch-i-ate — Illegal itetiui in estimate — Irregularity ai 
vestry meeting — Dftty of chairman — Costs of resisting 
iUegal rate — Discretion of Ecclesiastical Court — 
Appeal on the point of costs only. 
Where a vestry meeting is held for the purpose of 
passing a church'rate^ and the churchwardens produce 
an estimate containing items alleged to be illegal, such 
as an item for tcanning the church, the chairman 
ought to allow the f/uestioa of these items, and of the 
quantum of the rate, to be.jirst disposed of, before the 
motion for a church-rate is put. 
It is no legal ground for refusing a vote tendered at the 
poll that the vote/s rates had been paid, not by him- 
self but by other persons in order to enable him to vote; 
but in order to vitiate the vote on that ground, the 
rejected voter ought to have tendered his vote, 
Where tlie Ecclesiastical Court in a suit for subtraction 
of church-rate holds tlte rate to be voicl on the ground 
of irregularities at tite vestry meetinn, but nevertheless 
in its discretion refuses to give the deft, ratepayers 
their costs of the suit, if this discretion has been bond 
Jide exercised by such court, the Privy Council will not 
entej'taia an appeal solely on the ground of tliis refusal 
of costs. 

This was an appeal from a decree of the Chancery 
Court of York in a cause of subtraction of church- 
rate. 

The apps., the defts. in the court below, were co- 
partners, being householders and parishioners of 
the pariah of Kirkham, in the county of Lancaster, 
and province of York. The resps. were the church- 
wardens of the said parish. 

The parish of Kirkham, prerious to 1840, con- 
sbtcd of fifteen townships, but by order in council 
all except two were formed into separate ecclesias- 
Mag, Ca8.--Vol. DL] 
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moved and aeconded that the item in 'the said 
estimate relative to wanniiig the church should be 
struck out of the estimate ; but the vicar, who was 
chairman, refused to put such amendment, and it 
never was put. 

It was next moved and seconded by way of 
amendment to the said original motion for a rate, 
that such vestry meeting should be adjourned for 
six weeks, for the purpose of affording reasonable 
opportimity to the parishioners and iidiabitants of 
Kirkham to raise and pa^ to the said church- 
wardens by voluntary subscnptions the said amoimt 
estimated by the churchwardens to be necessaiy ; 
but ^e chairman refused to put, and never did 
put to the meeting the said amendment. 

It was further moved and seconded that no rate 
be made; but the said chairman refused to put, 
and never did put this motion. 

At the said vestry meeting, when the church- 
wardens' estimate was read, the same was not duly 
or at all put to the said meeting for their approval ; 
and exception being mad^ to the estimate, the said 
chairman ruled that such exception was then out of 
order. 

Hie said estimate contained divers items which 
were not necessary or proper to be, and which 
could not legally be, included in a rate made for the 
repair of the said church and for the performance of 
divine service therein, and in particular the said 
estimate and rate so contained one item in the 
words and fignires following, to wit: "Vestry 
Clerk, 2^ 8s., and one other item in the words and 
figures following, to wit: *^ Guardian Assurance 
Office, 4L 25. 6<i:" 

The chairman refused to put the items of the said 
estimate of the churchwardens to the meeting sertafim, 
or at all except as once hurriedly read by the said 
Thomas Langton Birley, one of the churchwardens, 
and one of the promovents, and the chairman also 
declared that he would not allow the said items, or 
any consideration of them, or any amendment to any 
motion to be gone into before or until the resolu- 
tion to lay a rate moved and seconded by the 
churchwardens was determined. And thereby the 
vestry meeting was prevented and precluded from 
taking into consideration the matters of intended 
amendments, which were necessary and proper to 
l)e considered by the said meeting in determining 
what amount was necessary to be provided for the 
repair of the parish church and the performance of 
divine service therein, and how such amount was to 
be raised. 

The original motion being put from the chair and 
negatived by a show of hands, a poll was duly 
demanded and fixed for the 14th Jan. 1861. Michael 
Sharry, who was then a parishioner and inhabitant 
of the parish, and then resident and rated to the 
poor thereof, and who had not refused or neglected 
to pav any rate for the relief of the poor of the said 
parish of Kirkham, which had been made or become 
due within three calendar months then imme^tely 
preceding, tendered his vote at the poll; the 
chairman refused to receive or record the same, and 
in consequence of such refusal the proper vote 
of the said Michael Sharry was neither received nor 
recorded thereat. It was then urged upon the said 
William Law Hussey that the said vote was a legal 
and proper vote, and ought to be received and 
recorded; the chairman insisted that the said 
Michael Sharry was not entitled to have his vote 
recorded in the said poll, because the rate of the 
aaid Michael Sherry had not been paid by himself, 
but had been paid for him by some other person, 
namdy, by the landlord of the said Michael Sharry, 
who paid the said rate by reason of some private 
arrangement between them for that purpose. 

Divers other parishioners and inhalutants whose 
rates had in pomt of fact been paid for them by 



other persons by reason of certain private arrange- 
ments between such ratepayers were within tiie 
sound and hearing of the voice of the said chairman 
when he so stated and refused, and were thereby 
deterred and prevented from so tendering their said 
votes by reason of such declaration and refusal. 

The numbers at the close of the poll were for the 
church-rate 198, against the rate 156, leaving a 
minority in favour of the rate of l^cf. in the pound. 

At the time the rate was made Messrs. BichardB 
and Bowdler jointly occupied a coal hill and office in 
the parish at the rateable value of 6^ 10s. and they 
were duly rated to the said church-rate at the sun& 
of 9^ This sum was duly demanded and refused, 
and a summons was taken out before the justicea to 
enforce payment ; but they gave notice that they 
disputed the validity of the rate, whereupon tbb 
summons was dismissed. 

The churchwardens then instituted the present 
suit of subtraction of church-rate in the Chancery 
Court of York. 

The suit duly came on forbearing in the Chancery 
Court of York on the 29th May 1868 ; and the 
Chancellor of the court, after hearing counsel on 
both sides, said it was not necessary that he should 
give his general views on the question of church- 
rates, but there was one point in this case which 
he could not hesitate to say he thought was so fatal 
to the rate, that without entering into the other 
four or five objections (and there were two or three 
that he should hesitate about) he must decide 
against it, and it was very possible the result of 
tliat decision would be to carry it up to the court 
above, because there might be an objection to his 
decision as to the costs. He could not establish 
the rate, because the course adopted, to his 
mind, was radically wrong. It was quite clear that 
means ought to have been afforded to the discontent^ 
to test the quantum of the rate by the preliminary 
objections, and one of the material ones he consi- 
dered to be that which related to the warming of 
the church ; for though the sum was not large, the 
principle was one wMch it was quite material to 
maintain. There was no attempt altogether to ren- 
der the meeting an abortion ; and when they came 
to enter into the question of supply, it was according 
to common sense that these things should be deter- 
mined by seriatim objections which might have been 
made to a vast many of the items. The result 
might have been that the sums might be 1^ or 1<L 
in the pound ; it was depending on that principle. 
The main thing was the principle ; and before &ey 
came to the question of how much must be granted^ 
must depend on the proposition of the quantity. 
Churchwardens have an onerous and invidious duty 
to perform; and in this case, there being no ap- 
pearance whatever of any conscious irregularity or 
desire to obstruct the reasonable views of the rate- 
payers in the vestry, he should make no order as to 
costs, and leave both parties to pay their own costs. 
He was certainly decidedly of opinion that the vote 
of Micliael Sharry should have been taken. He 
stated this beoanse it was important for the regula- 
tion of churchwardens and vicars who might preside 
on any future similer occasion. Had the others ten- 
dered their votes, he thought it was quite clear it 
would have vitiated the rate at once. 

And the said Chancellor finally decreed accord- 
ingly on the 11th June 1868. 

The def ts. now appealed to Her Majesty in Council. 

Dr. Deaney Q.C. and Qfutin^ for the apps., con- 
tended that the decision of the judge below in 
refusing the costs was erroneous. He. seemed to 
proceed on the assumption that because the church- 
wardens did their duty in one sense they ought to 
be exempted from paying costs. But he lost sight 
of the important fact that the rate was entirely bad 
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mad the irregularities were gross, and the def ts. had 
done only their duty in resisting it. The rate con- 
tained items clearly illegal, and yet no opportunity 
-WBB allowed the appa. to dispute those items. [Loitl 
KiNGSDOWN. — How can you get over the case of 
Attembfyrouffh y. Ae/jy, 5 L. T. Kep. N. S. 67? You 
are appealing only on a question of costs.J That 
caae does not preclude us from maintaimng this 
4ippeal. There the facts were very different. In 
the present case the apps. had done all they could to 
resist the rate, and they were held to be right. The 
•ordinary rule therefore ought to have effect that 
they should get their costs. The judge has pro- 
•eeeded on a misapprehension or mistake, and the 
court in AtteiAorottgk v. Kemp expressly excepted 
rach a case from the rule that no appeal is allowed 
^m a question of costs merely. 

Sir H, Cainu, Q.C. and .SL Shepherd, for the 
j^ape., were not called upon. 

Dr. LusHiXGTON. — ^Their Lordships arc of opinion 
that it is expedient and necessanr to adhere to the 
rule which was laid down, and uie principles enun- 

-ciatcd in the case of AtttHbormtgh v. Kemp, and they 
think that the apps. on the present occasion have 
not brought themselyes fairly within the meaning 

•of that rule. According to that case it was stated, 
*' Their Lordships do not wish to lay down as a 
general rule that in no case could there be an 
appeal in respect of costs, and of costs alone ; be- 
cause there might be cases where discretion has not 
been fairly exercised upon the question at issue, 

-and the decision of the court below has proceeded 
upon mistake or misapprehension.** Now, whether 
the disoretion exercised by Uie court below in this 
case was wise or not, is a question which it is not 
necessary to discuss ; for their Lordships do not 
ditoover that that discretion has not been fairly 
exercised. Neither can they find out that the 
decisi<m of the court below proceeded upon any 
jnistake or misapprehension. The judgment in that 
case goes on to say : " Such cases tl^ir Lordships 
desire to leave untouched; but where there has 
been htmafide care and discretion exercised on the 
part of the judge who has decided the (uise, their 
Lordships have no hesitation in stating their opinion 
to be that, in such a case, no app^ vrill lie in 
xespcct of costs alone.*' Their Lordships have no 
reason whatever to doubt that on the present 

• occasion bondjide care and discretion was exercised, 
therefore the case merely resolves itself into this, 
not, as their Lordships say, in that case, whether the 
discretion was exercised fairly or bond fide^ but 
whether Uie discretion was exercised wisely or not ; 
and that is a ground upon which their Lordships 
will not permit an appoU to be prosecuted. We 

. are therefore of opinion that it is not necessary to 
trouble the counsel for the resps., and we must 

• dismiss this appeal with costs. 

Decree affirtned with casts, 
Apps.' solicitors, Tolfer and Sotis, 
Jlesp.*s solicitors, Lloyd and C/tevaUier. 
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Xeported by W. H. Be!RCet and Bdwakd Llotd, Esqrs., 
B«rrift«nHit>Law. 

March S and i, 18G4. 
Macet V, The Metropolitan Board of Works. 
Tha/nes Embanhnent Act 1862 — Injiirif to owner of 

wharf—Compensation — Injunction. 

Where, damage is occanioned to a p^^rty whose premises 

are not entered itpon, but are wjurionslt/ fifferted by 

the exercise of the powers qivea by the Thames 

Embankment 'Act (25 ^' 20 Vict, c. 93), and for 



which damage compensation is required to be made by 
sect. \^ of that Acty the payment, ascertaining^ or 
depositing of the amount of cotnpensation is not a con- 
dition precedent to tite commencement of the works 
which occasion the damage. 

The pit in this suit, ^ames Mugford Macey, is a 
builder, who occupies a wharf and premises known 
as Milford-wharf, situate in Milford-lane in the 
Strand, and having a frontage to the river Thames. 
The pit. holds the premises under a lease for a 
term of which about twenty-five years are unex- 
pired. The pit. carries on lus business at the said 
wharf, and a great part of his business consists in 
sawing up and utilising large balks of timber, 
which are brought by barges to the river front of 
his said wharf, and are there unloaded and placed 
on the wharf. 

By the Act 25 & 26 Vict. c. 93, known as the 
Thames Embankment Act 1R62, the defts. are 
empowered to embank the left bank of the river 
Tliames from Westminster-bridge to Blackfriars- 
bridge. 

By sect. 1 of that Act the Lands Clauses Con- 
solidation Act 1845 (with certain exceptions) is 
incorporated therewith; and by sect. 4 the word 
^Mands" is made to include easements, interests, 
rights and inrivileges in, over, or affecting lands. 

Sect. 8 defines the works authorised by the Act, 
among which are, " the making and maintaining an 
embankment and viaduct on the left bank of the 
river Thames, to be constructed in whole or in the 
greater part on the bed or foreshore of the river 
Thames;" and, **thc reclaiming and inclosing all 
or so much of the bed or foreshore of the river 
Thames as shall lie between the present left bank of 
such river and the said intended embankment." 

Sect. 14 provides, that it shall be lawful for the 
board to inclose and fill i^ the bed and shore of the 
river Thames, as shown in the deposited plans ; and 
also to remove, destroy, alter, divert, stop up, or 
inclose such wharves, jetties, quays, or other pro- 
perty as shall in the iudgment of the board be neces- 
sary to be removed, destroyed, altered, diverted, 
stop^ up, or inclosed for the purposes of this Act, 
maxmg compensation to allpersons having any interest 
in any wharves, jetties, quays, or other property 
taken for or injuriously affected by such works, or 
other the exercise of the powers of the Act. 

By the 30th section, the provisions of the Acts 
relating to the local management of the metropolis, 
viz., the Acts 18 & 19 Vict c. 120; 19 & 20 Vict, 
c 112 ; and 21 & 22 Vict, c 104, ore extended and 
applied to the objects of the present Act, so f ar aa 
not inconsistent with the provisions thereof. 

Part of the pit's wharf and premises, and the 
whole of his river frontage, with such rights and 
easements as he might be entitled to over, or in 
respect of the bank, or shore, or waterway of the 
Thames, lie within the limits of deviation defined by 
the Act. 

In Oct 1868 the defts. gave notice in writing to 
the pit, that they were about to construct the em- 
bankment in the manner shown on a plan accom- 
panying the notice, and to exercise the powers given 
them by the above 14th section, and requestetl the 
pit to' give notice whether he made any, and, if 
any, what cUim for compensation in rcsixict of the 
construction of the works, and on what account ; 
the defts. offering to treat with the pit. in respect 
of any compensation to which he might be entitled. 
The defts. did not propose to take any part of 
the pit's wharf, but only to construct the embank- 
ment along tiie foreshore in front thereof. 

The pit. in reply, on the 9th Nov. 1863, stated 
the nature of his interest in the said wharf and 
premises, and claimed the sum of 12,600i in 
respect of his premises being injuriously affected 
by the intended works. On the 24th Feb. 18G4 the 
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defts.' agent called on the pit, and read to him a 
letter, by which it appeared that the defts. had 
giren orders that steps should be at once taken to fill 
up the bed of the Thames in front of Milford-wharf 
to the height of four feet above high- water mark. 

The pit. thereupon stated that if the defts. did 
anything in contravention of the powers of their 
Act he diould at once apply to the Court of Ch. for 
an injunction. 

On the 26th Feb. 1864, by the defU.* order, 
a barge containing sixty tons of chalk was moored 
opposite to the plt.'s wharf, and workmen began 
throwing the chalk into the river close to the 
frontage of the wharf. 

On the 27th Feb. 1864 the pit. filed his bill 
in this suit, which stated the above facts, and 
alleged that the defts. had not yet made or offered 
'to make him anv compensation, that they refused 
to do so, and mat his business would be most 
seriously affected, and in some respects utterly 
destroyed, by the execution of the intended works, 
and the bill prayed that the defts. might be 
restrained by injunction from entering on or taking 
or continuing in possession of or carrying on their 
works on, or disturbing the pit. in his quiet enjoy- 
ment of the bed or foreshore of the river in front 
of his premises, unless and until they should have 
•complied with the provisions of the Lands Clauses 
Consolidation Act so far , as the same are incorpo- 
rated with the special Act. An interim order had 
been obtained, and the cause now came on upon a 
motion to continue the injunction until the hearing 
of the cause. 

Osbomty Q.C. and Pontifex, for the pit., contended 
ihat the compensation to which the pit. was entitled 
ought to be ascertained by a jury, under the pro- 
visions of the Lands Clauses Consolidation Act, as 
a condition precedent to the defts.* commencing 
their works in front of the plt.'s wharf. The pit. 
is entitled to an easement over the foreshoro in 
front of his wharf, and as, by sect. 4 of the special 
Act, the word " lands " is made to include " ease- 
ments," the case is brought within sect. 84 of the 
Lands Clauses Act. The pit. is also entitled to the 
actual support of his barges on the mud of the foro- 
ahore at low water. If the defts. are right the pit. 
might not obtain any compensation till the works 
are entirely finished. They cited 

Atlonietf^ General v. Conservators of the Thames^ 
1 Hem. & Mil. 1 ; 

Hntton V. London and South- Western Rttilway, 7 
Hare, 259. 

Bolt, Q.C., Sir H. Cairns, Q.C. and C. Hall, for 
the dc^ts., contended that the plt.'s argument would 
equally apply to the case of a yard abutting on a 
road leading down to the river. The plt.*s case is no 
higher in principle ; the only difference is in the 
amount of damage. The keeping barges lying at a 
wharf would be a nuisance if the river were not 
wide enough for every one ; just as a cart standing 
on a highway beyond a reasonable time. The pit. 
has no right to keep his barges resting on the mud, 
except as incident to the right of unloading. The 
powers of sect. 14 in the special Act are much larger 
than would be given to a company, because it is a 
great public work that is to be executed. It must 
be seen what the damage is before the compensation 
can be assessed. They cited 

North London Redhvay Company v. Metropolitan 

Board of Works, John. 405 : 
Sects. 27, 39, 75, 77, 78, 81 of the special Act, 
and sects. 69, 150. 151, 165, 225 of the Act 
18 & 19 Vict. c. 120, were also referred to. 

Osborne, Q.C. in reply. 

The Vice-Chakcellor — ^The principles applicable 
to this case have been so fully argued before, that the 



court would not be justified in interfering with the 
exercise of the powers of this Act. In this parti- 
cular case it appears that the pit. has neither an 
easement over nor a right in land. He haa no 
land nor any other peculiar right on the foreshore^. 
He has nothing beyond the right of access from the 
river to his wlurf, and of l<Niding and unloading his 
barges there. This is no right in the soil of the- 
foreshore. It is a right like that of the occupier of a 
house which abuts on a highway, of access from hia 
house to the highway, and passage along the high- 
way. If prevented from entering his own house, he 
would have a right to compensation for special, 
damage, but he has no right to the soil of the strccst.^ 
The right of passing over the river is exactly similar. 
The pit. has nothing but this right, in common with 
other occupiers of wharves. He has no right of 
keeping his barges on the mud, except for the pur- 
pose of loading and unloading, which might not 
always be possible in one tide. He has no right to 
block up the highway of the river. The 84th sec- 
tion of the Lands Clauses Consolidation Act relates 
to cases in which lands are required to be purchased 
or permanently used, and the 68th section to works 
injuriously affecting lands; and by the Thames- 
Embankment Act it is enacted that " lands ** shall 
include ** easements." The question to be asked 
here is, are the board about to take and pernmnently 
use " lands " (including therein " easements), or are- 
they only about to affect " lands " injuriously ? In- 
building this embankment they are not going 
to take any land or any easement belonging to» 
the pit. ; but they are going injuriously to affect 
his right of access to his wharf. The ease does not 
rest only on the Lands Clauses Act, but on the 
special Act, the 89th section of which virtually 
incorporates the Local Management and l^IaiiL 
Drainage Acts. This being so, the 14th section 
gives power to fill up the bed and shore of the- 
river, and the 15th section to purchase lands, and to- 
purchase and extinguish rights or easements over the 
shore or bed of the river. Under this power the 
board might purchase such an easement as a pier; 
but a general right like the present one was not 
intended by this section. TTie Drainage Acts, 
which are incorporated with the special Act, provide- 
a method of ascertaining the compensation for 
damage by means of arbitration. But in whatever 
way the amount of compensation is to be ascer- 
tained, the real question in this case is, nmst the- 
compensation, to which the pit. may be entitled, bo 
paid or deposited before the works can be commenced 
at all ? He really has no right in land which is to- 
be taken; but his property will be injuriously 
affected by the proposed works. If it were neces- 
sary that the compensation should be first paid, it 
would be necessary that the extent of a contingent 
damage should be first estimated. On the balance 
of convenience and inconvenience, it is certainly 
more convenient that the amount of comijensation 
should be ascertained after the injury has taken 
place. The court will make no order on this motion.. 

Solicitors : for pit., Boi/s and Tweedies ; for def ts.». 
the Solicitor to tlie Metropolitan Board of Works, 
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Mawby (app.) V. HoPKiKSOX (resp.) 

Turnpike — Repairs of road — Trust deficiency — 

Highway rates, 

A Turnpike Act provided for the application of the 

toffs to payment of (1) expenses of the Act, (2) 

salaries, (3) interest of dwr, (4) repairs of roaa 
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vat exceeding 9/OOLy (5) reduction of principal debt, 
(6) further npairt of road, 

Tke estimated rtvewte of the trust wag 1087/., and 
expenditure 101 7iL, and, after aliowintj for mlan'es, 
interest tuidSOOL towards repairs, the surplns, 83/., 
iras applied towards reduction of principal debt. 
That lejH a deficiency of 217/, to be raised by 
parochial contributions, and 22/. 8ff. lief, was the 
contribution chimed from parish B. under 4 j' 5 
Viet, f. 65: 

ffeld, tk€tt justices might make an order under that 

statute for payment of such contribution from 

parish A 

Case for the opinion of this court. 

At the special sessions of the highways holden 
for the Petty Sessional Division of Bourn, in the 
parish of Kesteven, in the county of Lincoln, on 
the 21 St May last, William Hopkinson (hereinafter 
•called the resp.), as clerk to the trustees of the 
Boom District of the Lincoln Heath and Market 
Deeping roads, exhihited an information in writing 
porsuant to the provisions of the stat. 4 & 5 Vict. c. 
£9(whidi has since been periodically re-enacted, 
and was last renewed by the statute 23 & 24 Vict. 
c 67), before the justices then present, alleging that 
the funda of the said Bourn district were insufficient 
for the repair of the said tuminke-road within the 
aaid parish of Bourn, and applying for an order for 
the appropriation <rf a portion of the highway rate 
levied or to be levied in the said parish of Bourn, 
towards the* repair of the said turnpike-road. Upon 
ibe hearing I of the said information an order was 
made ^yithesaid justices that the sum of 22/, 3«. lldl, 
, part of tthemte or assessment levied or to be levied for 
the repair of ithe highways in and for the said parish 
of Bourn, ahould by the said Bobert Osbom Mawby 
and George Phillips, the surveyors of the highways 
for the puish of Bourn (hereinaf ter called the apps.), 
on the 2nd July then next be paid to the trustees 
of the said turnpike trust called the Bourn district, 
which sum of 22/. 3f. lid to be wholly laid out in 
.^actual repair of such part of the said turnpike-road 
as lies witibin the said parish of Bourn. 

The appe. being dissatisfied with our determina- 
tion upon the hearing of the said information, as 
being erroneous in point of law, have, pursuant to 
sect 2 of the said statute, 20 & 21 Vict. c. 43, 
duly applied to us in writing to state and sign a 
'Case setting forth the facts and grounds of such our 
determination as aforesaid for the qpinion of this 
■court. 

Upon the hearing of the said information it was 
proved on the part of the resp., and admitted and 
found as fact«, that by the Lincoln Heath and 
Market Decking Boads Act 1860, after repealing the 
former local Act, 8 Geo. 4, it is enacted (sect. 31), 
that the tolls and other moneys payable to and 
received by the trustees in virtue and 'for the pur- 
poses of the said Act, within the Bourn district, 
shall be appropriated and applied as follows : — 

1. In paying the proportion to be contributed by 
the said district of the expenses of and incident to 
the procuring and passing of the said Act. 

2. In paying the salaries of the clerk, surveyor 
.and other offi<^ employed by the trustees in and 
for the same district and the other expenses of 
and incident to the management of the roads 
tiierein not exceeding in any one year 150/L (ex- 
dnsive of the costs of prosecuting and defending 
actions, suits, indictments and proceedings before 
magistrates, and of the wages of toll collectors, 
md of the costs of newly erecting toll-houses when 
necessary.) 

3. In paying interest from the commencement of 
the said Act after the rate of 3/. per cent, per 
amium on the sums of 1775/. and 25/. borrowed under 
the provisions of the repealed Act as therein mcn- 



tio^d and still subsisting, or on so much thereof aa 
shoftld for the time being be unpaid. 

4. In paying the expenses incurred and to be in- 
curred in repairing and maintaining the roada 
within and constituting the said district, but not 
exceeding in any one year 800/. 

5. In reducing and paying off in manner therein* 
after provided, the said sums of 1775/. and 2bL, or 
so much thereof respectively as should for the time 
being be unpaid. 

6. In paying the further expenses of maintaining, 
repairing and improving the roads within the said 
district, and of putting the said Act into execution 
in relation thereto. 

And that by sect. 35 it is enacted that when and 
so often as the sum applicable to the discharge of 
the same principal moneys respectively shall amount 
to 200/., the trustees shall apply the same in pay- 
ment in manner therein mentioned of a propor- 
tionate part of such principal moneys. 

That the said sums of 1775/. and 25/, are still 
subsisting and unsatisfied, there not having been 
hitherto any sum to be set apart towards payment 
thereof. 

That the proportion to be contributed by the said 
Bourn district of the expenses of and incident to 
the procuring and passing of the said Act have been 
paid off and discharged. 

That the annual revenue from toUs, &c., within 
the said district for the current year will amount 
to 1087/., a sum exceeding the estimated expenses of 
maintenance and repairs. 

That the salaries of the clerks, surveyor and other 
officers employed by the trustees in and for the 
said district, and the other expenses of and incident 
to the management of the roads therein, will amount 
for the current year to 150/. 

That the interest on the said sums of 1775/L and 
25/. for the current year will amount to 54/. 

That the expenses of repairing and maintaining 
the roads within and constituting the said Bourn 
district during the current year are estimated by 
the surveyor to amount to 101 7/L, of which sum 
169iL 3«. Id will, it is estimated, be expended 
within the said parish of Bourn, the estimate being 
founded upon the actual expenditure within each 
parish during the past year. 

It was admitted by the apps. that due notice of 
the intended application had been given. 

It was contended on behalf of the appjs. that the 
revenue from tolls, &c. within the said district 
is sufficient for the repairs and maintenance of the 
said roads within and constituting the said district, 
and that by the fourth paragraph of sect. 31 of the 
Act of 18G0 the trustees of the said road are at 
present limited to 800/. in their expenditure upon 
the maintenance and repairs of the said roads, and 
they state the account thus : — 

An Mtfanated receipt of .. ..................... £1067 

Ckwts of reminM per local Act... £800 

Salarlefi 150 

Interest of debt ..» MOO 



1004 



BalAOce of cash in hand 88 

Whilst on the other hand the resps. contended 
that the said local Act merely limited their expen- 
diture out of the revenues of the said trust to 
the said sum of 800/., and that they were entitled to 
spend a sufficient sum to keep and maintain the said 
road in a good state of repair, and to call upon the 
different parishes to contribute a sufficient sum to 
make up the difference between the sum allowed to 
be deducted by the said Act from the revenues of 
the said trust, and the amount required to keep the 
said roads in a good and sufficient state of repair, 
and they state &e account thus : — 
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Axmiul revenue £1087 

SaUuiee and management ^., £1S0 • 

Interoat MOO 

Amoont to be applied towarda 
the repairs and maintenance of 
the road (the principal debt 
being still unpaid) ..............^.. 800 

loot 



Surplas rerenne to be applied towards debt 
being stlU unpaid ^ 83 

Estimated expenses of repairs ^........ 1017 

Amount to be applied towards such expenses 
from the annual reyenue of the district 800 

Deflclene7 to be raised by parochial contri- 
butions „.. 217 

Our judgment was in fayour of the resps., we 
heiag of opinion that the said tnutees were not 
limited by the said Act to the expenditure of the 
said sum of 800^ upon the said roads, but that the 
said Act merely limited the amount to be expended 
out of the revenues of the said trust to that sum, 
and that the said trustees were entitled under the 
provisions of the said Act, 4 & 5 Yict. c. 59, to call 
upon the different parishes to make up the diffe- 
rence between that sum and the amount required 
to be expended in keeping and maintaining the 
said roads in a good state of repair within the said 
district, and we accordingly made an order on 
the said apps. for payment by the said apps. 
of 22/1 3t. lid, being part of the rate or assess- 
ment levied or to be levied for the repair of 
the highways in and for the said parish of Bourn, 
such sum of 22L 8«. lid to be wholly laid out in 
the actual repair of sodi part of the said turnpike- 
road as lies within the said Mrish of Bourn from 
wliidi the same is received. The case then set out 
the order above mentioned. 

The question for the opinion of the court is, 
whether our judgment was in point of law correct, 
and whether the trustees are limited by the said 
Act in their expenditure upon the said turnpike- 
road to the said sum of 800/., or whether they 
ma^ lawfully expend a larger sum in keeping and 
maintaining the said turnpike-road in a good and 
sufficient state of repair, and call upon the different 
parishes to make up the difference between the said 
sum of 800^ and the amount required for such 
purpose ; and whether the trustees of the said road 
can call upon the surveyors of the highways of 
the said parish of Bourn, under these circum- 
stances, to appropriate a portion of their rate to 
its repairs. 

If the court should bo of opinion that the said 
order was legally and properly made, then the said 
order to stand; but if the court should be of 
opinion otherwise, then the said information is to 
be dismissed. 

The 4 & 6 Vict. c. 69 Tan Act to authorise for 
one year the application oi a portion of the highway 
rates to turnpike-roads : continued by 28 & 24 Vict, 
c 67, to Oct. 1865), sect. 1, enacts, that justices, 
upon information exhibited before them by the 
clerk or treasurer of any turnpike trust that the 
funds of the said trust are insufficient for the 
repairs of the turnpike-roads within any parish, 
&C., may examine the state of the revenues and 
debts of such turnpike trusts and inquire into the 
state and condition of the repairs of the road within 
the same, &c., and if after such information it shall 
appear to the said justices necessary or expedient 
for the purposes of any turnpike-road so to do, then 
thqr may adjudge and order what portion (if any) 
of the highway rates, &c., shall be paid by the 
parish surveyor, &c to the said trustees, such money 
to be wholly laid out in the actual repairs of such 
part of such turnpike-road as lies within the parish 
from which it was received. 

Field for the resp.— The order of the justices was 



properly made. Sect. 81 of the private Act of 1860 
merely directs how the expenditure of the money 
to be raised under the Act is to be made. It does' 
not limit the repair of the roads to the sum of 800/.. 
The roads are not to be left out of repair, and if the 
funds raised by the Act were not sufficient, the jus- 
tices had power to make the order in question. 

Beasley for the app. — ^The limit of repairs is 800/.- 
If this is a good order, the effect of it is to cast on 
the parish of Bourn an additional burden, which, 
is applied virtually in paying off the tumpke trust 
debt. 

CocKmjBX, C. J.— The road is not to be left out 
of repair, and if the trust-funds are not sufficient^, 
the justices had power to make the order in question.. 

Blackburk and Mellob, J J. concurred. 

Order confirmed. 

Monday, Feb. 22, 1864. 
Cator r. The Lewisham Boari> of Wobks. 

Metropolis Local Mana^emali Ad — Works oniMtW' 
damage beyond tke dietrict^Remotbf /or— 18 f- 19- 
Viet. c. 120, ss. 51, 86. 
A board of vorks^ in executing drainage tcorix in their 
district J authorised by the Metropolitan Local Manage* • 
ment Act, polluted a stream vhidi in its progress- 
onward flowed through the plCs land out of the* 
district : 
Held, that the pkJ's rtanedy for damage from thepoHutien 
of the stream was under the compensation clauses of 
me Metropolis LocalManagementAct, andnotbyactunu 
Sgpecial case for the opinion of the Court. 
'Ilie facts are stated in the judgment of theCoort^ 
The main facts were, that the board of work» 
drained certain offensive ditches, &c into a stream 
in their district which flowed tlurougfa plt.'s land out 
of the district, whereby the water of the stream wa», 
rendered unfit for cattle and ordinary domeatie- 
purposes. 

Bovill (Lush and Murphy wifli him^ for the jrft. 
— ^The nuisance in this case is admitted, and the- 
only question is whether it was lawfully done in. 
the execution of the powers of the Metropolis Locate 
Management Act. If it was, no doubt the pit.'*, 
remedy is under the compensation clauses. But if 
is submitted that the local board has no power- 
beyond its own district, and for any injury causedt 
by them out of their own district, as in this caae^ 
the aggrieved party has a remedy by action. Again,, 
they were bound so to execute their works as not 
to create a nuisance : (18 & 19 Vict. c. 120, ss. 82» 
88, 42, 68, 69, 86, 185, 186.) 

Mellisli (Baytnond -with, him) for the defts. — ^The- 
board by sect. 86 were compelled to drain theso* 
places, and if so the compensation clauses apply : (ss* 
69,86.) 

Stainton v. Lewisham District Board of Works, 2^ 

L. J. 300, Ch. 
Reg. V. Metropolitan Board of Works, 82 L. J* 
105, Q. B. ; 9 L. T. Rep. 'S. S. 139. 
Sect. 86 of the Metropolis Local Management 
Act (18 & 19 Vict. c. 120) enacts that 

** Every vestry sjmI district board sball drain, cleanse, oovar 
or fill np all ponds, pools, open ditobes, sewers, drains sad 
places containing or used for the collection of any drainage, 
fllUi, water, matter, or tiling of an offensive nature or liicely fei^ 
be prejodicdal to health wliioh may be situate in their pulsh. 
or disnict;*' and further empowers such board (after notice to 
and refusal by the owner or occupier of the premises) **t» 
execute such jirorks as mav be necessary f or the abi 



of such nnisanoe. **Pn>vided tiiat where any work by aaj 
vestry or district board done or required to be done 
in pursuance of the provisions of this Act interferes witit 
or preiudidaUy affects any aadent mill or any right connected 
therewith or other right to tlie use of water, full oompenaatloiL 
shi^ be made to sJl persons sustetning damage thereby ia 
manner hereinbefore provided; or it snail be lawful for fb» 
vestry or board, if they think lit, to contrsot for the purdiaaa of . 
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aneh mffl. or any mxch right oonnected therewith or other right 
to the nae of water, and the provisIODB of this Act with respect 
to the porehaeea by the reatry or board herelxiafter autho- 
TiMd abaU be appUoable to erexy each purchase aa aforesaid. 

By sect. 58 of the 24 & 25 Vict, c 102, it is enacted 
tiiat; 

'WheneTer It may beoome necessary for any yestry or district 
board, for the porpoee of earryiog out the drainage works, 
authorised la the Act of 18 ft 10 Vlot a 190. to carry any 
aoweror work beyond the Umits of the Metropolis as defined 
bj that Act, It shall be lawf ol for any snch vestry or district 
iMMad to ezBCote works in parts situate beyond or without such 
Umtti^ and to cleanse, maintain and repair sooh worlcs as they 
ahall fixMn time to time deem necessary, proTided always that 
no work shall be performed or commenced by any Tcstry or 
diatrlct board beyond the Umits of the metropoUs as above 
drtlnert, except for the porpose of continuing or forming part 
of a work oommencea or esecnted within their respective 



parish or district 



Cur. adv. vult. 



Blackburn, J.—- In this case, which was heard 
More my Lord, the late lamented Mr. Justice 
'IVi^tman and myself, and in which no decision 
bad been come to before the death of our late 
lamented colleague, we haye come to the con- 
dnalon, though not without some hesitation, that 
our judgmoit should be for the deft. The point 
may be yeiy shortly stated. The drainage of the 
district of Lewitham has for many years be^ carried 
into a stream called the County Bridge Stream, 
whidi stream flows into the river called the Poole 
lirer, both of which in their progress onwards flow 
thvougfa land belonging to the pit. beyond the limits 
of the Lewisham district. The population and the 
number of houses in a part of the Lewisham district 
haying of late years greatly increased, and the 
want of additional dntmage haying occasioned an 
accomulation of offensiye matter and caused serious 
inoonyenience, the def ts., the Board of Health for 
the district, executed the drainage works stated in 
tke case, availing themselves, as heretofore, of the 
Gounty Bridge Stream to carry off the sewage 
BHitter. The effect of the additional and more 
effective branch has been to cause a quantity of 
offensive matter to pass down into the County 
Bridge Stream and the Poole river suflicient to 
poUiEte the river, which before was affected by the 
drainage only in an inappreciable degree, to such an 
extent as to cause substantial injury to the pit. It 
la not disputed that for such injury the pit. is en- 
titled to compensation, but the question is whether 
hJB lemedy is by action or by proceeding to obtain 
compensation under the 86th section of the 18 
ft 19 Vict. c. 120. The drainage works exe- 
cuted by the defts. were, beyond all question, 
sadi as they were authorised, and indeed required, 
to make, and it cannot, we think, be disputed that 
had the damage to the pit. occurred in the 
district, the only redress to which he would have 
been entitled would have been by compensation 
nnder the 86th section of the 18 & 19 Vict., 
for it is plain that section c<mtemplates and pro- 
vides for the possibility of damage bdng done to 
water ri^ts by tlie execution of sewage works, and 
would comprehend a case in which a stream was 
polluted by offensive matter being discharged into 
it. Bat it was contended for the pit £at the 
authority and power of the board to cany out the 
drainage of the district is confined to the limits of 
the district, and that they are not authorised to do 
anything that will cause any injury to those who 
are beyond the local boundary of their jurisdiction. 
And the 58th section of the subsequent Act, the 
25 ft 26 Vict. c. 102, is referred to as showing 
that such a board, in the absence of express statutory 
enactment, would have no authority beyond the 
limits of the district for which they are appointed. 
It it however to be observed that the 58th section 
of the 25 ft 26 Vict. c. 102, has reference to works 
to be executed beyond the limits of ibe district, not 
to an injury arising within the district for 



works executed within it. Here all that baa 
been actually done by the board has been done 
within the <&strict. The injury of which the pit. 
has reason to complain is only in consequence of 
what has been done within the district, and, so far 
as the district itself is concerned, rightly done. 
Now the words of the 86th section of the 18 & 19 
Vict, are sufficiently large to embrace an injury 
done by the p<^ution of a stream, whether within 
the local limits of the district or without ; and to 
hold that the present case does not fall within the 
provisions would be virtually to establish that no 
Board of Health or vestry could ever avail themselves, 
for the purpose of drainage, of a stream flowing 
beyond the local limits, if any damage should occur 
to the proprietors or occui^ers further down the 
stream. For if the work causing such injury 
beyond the boundary ceases, because of such injury, 
to be within the powers of the local authority, 
and therefore is actionable, the injury being a con- 
tinuing one, fresh actions might from time to time 
be brought and the work causing the damage would 
have been undone. We cannot think that the 
Legislature intended to place this restraint on the 
power conferred by the Act, and we think, therefore, 
that it will be safer and better so to construe the 
Act as to make the powers of the local authority and 
the provisions for compensation embrace such a 
case as the present. It follows that the proceeding 
by action was not open to the pit., and consequently 
that our judgment must be for the defts. 

Judgment for the defU. 



• Saturday, April 2B, 1864. 
Reg. v. The Wobksop Boabd of Heajltd. 

Pubiic Health Act — Bate — Non^corporate district—* 

Rate not signed by Jive memherSf nor under eeal. 
By sect. 149 of the Public Health Act (11 j- 12 Vict, 
c. 63^ it ts enacted that,^ whenever the consent, 
sanction^ cqiprovidy or authority of the local board of 
health is required by the provisions of the Act, " the 
same ahall (^m the case of a non-corvorate district^ be 
in tcritina under their seal and the hands of five or 
more of them:''* 
Held, that this provision applies onhf to cases where 
something is to oe done b^oihere reamring the authority 
of the ioccd board, ani not to that which the local 
board themselves do, 
Where^ therefore, a heal board of a non-corporate dis- 
trict resolved to make a aeneral district rate, and made 
it accordinaly, but neither the resolution nor the rate 
was signed by five metnbers^ nor under seal, 
Held, that the rate was not, on that account, invalid. 

This was a case stated by the Nottinghamshire 
Quarter Sessions for the opinion of this court. 

It appeared that one Alfred Broadhurst was 
assessed to a general district rate under the 11 ft 12 
Vict. c. 63 fPubUc Health Act), and that he 
appealed to the quarter sessions on the groimds, 
first, that the rate was for past as well as for future 
expenses ; secondly, that the purposes for which the 
rate was made were not set forth m the estimate with 
sufficient particularity; and thirdly, that the rate waa 
not under the seal and hands of five members of the 
local board. The sessions decided against the app. 
with reference to the first two objections, and for 
hhn with reference to the third, and therefore 
quashed the rate subject to the present case. 

Tlie 87th section empowers the local board to 
make a general district rate. 

The 98th section enacts that the local board of 
healUi, before proceeding to make any general rate, 
ftc, 

Shell cense en esthnsle to he prependof the moneyreqnlred 
for the purposes in respect of which the nte is to be msde. 
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flhowing the Revenl Bums raquired for each of such porpofleH. 
the rate&ble vtUtte of the property aaaeosable, and the amount 
of rate which for those porpoaeB it is neoeftsary upon each 
pound of Ruch value; and the estimate bo mode shall forth- 
i7ith, after being approved of by the said local board, be entered 
in the rate>book and be kept in their ofBoe open to pablio in- 
spection daring office hours thereat 

By sect, do it is enacted that the local board 
shall, in the case of a non-corporate district, cause 
to be made a seal for the use of such board in the 
execution of the Act : 

And documents, or copies of documents, purporting to pro> 
ceed from the said local board, and to be signed by any Ave 
or more membem thereof and to be sealed or stomped with 
such seal or (in case of a corporate dltitrict) to be sealed wi& the 
common seal, shall be received as j>rimd facie evidence in all 
courts and places whatsoever. 

The 149th section enacts 

That whenever the consent, sanction, approval, or autho- 
rity of the general board of health is required by the pro- 
visions of this Act, the same shall be in writing under their 
seal and the hands of two or more members Uiereof ; and 
whenever the consent, sanction, sanction, approval, or autho- 
rity of the local board of health is so required, the same shall 
(in the case of a non-corporate district) be in writing, under 
their seal and the hands of five or more of them, or (in case 
of a corporate district) under their common seal 

The district in question was a non-corporate dis- 
trict, and the rate was made by a resolution of the 
local board, which was signed only by the chairman 
and was not under seal, and the rate also was signed 
only by the chairman and was not under seal. 

The estimate upon which the rate was made con- 
tained the items as follows : 

Salaries of officers £178 10 

Rents, rates and collectors* poundage 70 18 S 

Waterhig the public streets and expenses of fire 
engines SI 

Election expenses, flllfaxg in and covering old 
sewers and drains, and cleansing sewers and 
outfall ^ G5 

Law charges, surveyors* estimatesand Inddentar 
expenses m..... 74 

Welsi^ (Cave with him) now appeared in support 
of the order of sessions, and contended, first, that 
the rate was void inasmuch as neither the resolution 
for making it, nor the rate itself, was signed by five 
of the members of the local board, nor under seal. 
[CocKBURN,C.J. — ^Isnot the meaning of the section, 
that where others rely upon the authority of the 
local board for an authority for what they do, that 
authority shall be under the hands and seal of the 
board, and can it be necessary where the act in 
question is that of the local board itself ?] No such 
distinction is made in the section. Secondly, that 
the rate was void inasmuch as the estimate upon 
which it was made did not show the several sums 
required for each purpose, ^* election expenses, 
filling in and covering old sewers and drains, and 
cleansing sewers and outfall," being all included in 
one item. He abandoned the objection of the rate 
being as well for ])ast as future expenses. 

Bovilij Q.C., in support of the appeal, argued, first, 
that the provision requiring the consent, sanction, 
approval, or authority of the local board to 
be under their seal, and the hands of five of 
them, does not apply to an act done by themselves, 
but only applies to Uieir consent, sanction, approval, 
or authority when required to give validity to the 
acts of others, and tluit the course to be adopted by 
the local board with reference to their own acts is 
pointed out by the 34th section, which only requires 
that questions shall be decided by a majority of 
votes; secondly, that the provision of sect 98, 
relative to the estimate, is directory only and not 
compulsory, and its non-observance does not in- 
validate the rate : 

Beg, V. T/ie Jwttices of Leicester, 7 B, & C. 6 ; 
Lefever v. Miller, 20 1., J. 176, M. C. ; 
Heg. V. FonVuuttj 11 A. & E. 73 ; 
Noel V. Mcu/or of Worcester, 9 Ex. 457. 

CocKBUBN, C. J. — ^We have no difficulty whatever 
as to the objection taken with reference to the ab- 



sence of the signatures of fi\e members of the local 
board, and the seal, being of opinion that there is no 
foundation for it, and that the view we early took 
in the argument of the meaning of the 149th section 
is the correct one, namely, that the section applies 
only to cases where something is to be done by 
others, requiring the authority of the local board, 
and not to that which the local board themselves do. 
With regard to the other objection, it will be more 
satisfactory to consult the authorities relied u]X>n 
before giving judgment. 

Cur, ode, vuli. 

Attorney for app., Clough, Worksop. 
Attorney for resps., Appleton, Worksop. 



Saturday, April 30, 1864. 
Sharp (app.) r. Fields (resp.) 

^*- Seafaring person" — Wlio is — Exemption fi^m toll 

under a loccdAct. 
By a local Act, passed in 1834, the company ofproprietors 
of the Southmnpton and ItcHen Floating Bridge and 
lloads loas incorporated, and certain tolls were pay- 
able /or passing over such bridge, there being an exemp- 
tioHjrom toll in favour of^* anyjislierman or seafaring 
person being an inhabitant of the said parisli of St^ 
Mary Extra," By a section in a subsequent Act it 
is enacted that tlie words '•'^ fishermen, seafaring men 
and seafaring persons *' in the said recited Acts or any 
of them shall iu)t be deemed or construed to extend to or 
include any person who sJiaU not be bond fide a 
fisherman, seaincui, mariner^ sailor or pilot,*' 

The re^. had for many years been engaged itpon 

one of the Peninsular and Oriental Compantfs steam- 
ships trading between Soutlumqiton ana Alexeutdria^ 
aiM was aninhabitemt of the said parish of St. Mary 
Extras he signed €wticles like ail other seatnen em- 
ployed on board, €ind was bed-<abin steward; he 
was liable to do what the captain ordered kirn 
to do either above or behw deck, but, without special 
orders, his duties toere confined to the bed-cabins; 
he had occasionally lent a hand in making and 
shortening sail ami in heaving the capstan when 
weighing andior, but he never kept watch on board and 
never steered : 
Held, that he was *^ a seafaring person " within the 
statute, and so entitled to exemption from toll. 
This was a case stated by justices under the 20 
& 21 Yict. c 43, upon a decision by them under the 
provisions of a local Act. The case stated as 
follows : — 

The company of proprietors of the Southampton 
and Itchen Floating Bridge and Koads was incor- 
porated by an Act of Parliament, passed in 1834, 
which Act was amended . by other Acts parsed in 
1835, 1839 and 1851 respectively. All these Acts 
were repealed by an Act passed in 1863 (26 & 27 
Yict. c. 102, local and personal! except some few 
clauses which were retained in tne schedules to the 
last-named Act Certain tolls are payable to the 
said company for the passage of passengers, horses, 
and vehicles over the feny at Itchen, but certain 
persons claim to be entitled to exemption under the 
f ollovring clauses, which are retained in the schedule 
to the Act of 1863. 

By the 81st section of the Act of 1834 it is 
enacted 

That no toll whatever shsll be demanded or taken for 
passing upon the said bridge of or from any ftsherman or 
seafaring person being an inhabitant of the sold parish of 
Saint Mary Extra. 

By the 82nd section of the same Act it is 
enacted 

That nothing in this Act contained shall extend, or be con- 
strued to extend, to take away from any fisherman, seafaring 
man, or other handtcroft inhabitants of the village of 
Itdien aforesaid, or their respective wives or fsmilies, or to 
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•<lnMiTe ttwm, or any of them, of Miy right which they now 
«njoy of peange eeross the said river, or of carrying acroes 
tlie fid rlTor any goods, watm, merahandiae, or ohftttel& 

By the 2oth section of the Act of 1851 it is 
enacted 

That the worda Haherman, aeefariiig man and aeafaring 
persona hi the aaid recited Acta or any of them ahall not he 
<lBemed or construed to extend to or include any person who 
ehail not he bomdjtde a fisherman, aeaman, mariner, sailor, or 
Idiot, or who abonkl not have been each flahenman, aeaman, 
mariner, sailor, or piloti and he incapacitated by age or 
inflnnity. 

By the 28th section of the sanie Act it is enacted 

That if any diapnte or difference shall arise between the said 
<oompany, and any penion claiming the beuellt of any exemp- 
thn or privilege ander the provisions of the said recited Acts 
•or of this Act, the same shall be decided by two juatioes of 
the peace of the coonty of Southampton, or of the town and 
<soimty of the town of Sonthampton, who upon* Information or 
complaint made to Uiem by any peraon claiming such exemp- 
tioo or privilege shall issue his summons to the clerk of the 
floid company, and on hearing anch complaint shall determhie 
vhether aoeh claim ahonld be allowed by the said oompony 
«eh1 ohail either diamiaa the aald aummono, or ahall order and 
direct that the name and residence of auch claimant ahall be 
ragiatered in manner by the aaid Act provided, subject to a 
jmialty hi defaolt 

Charles Frederick Fields cktimed to be exempt from 
the payment of toll for passing across the river Itchen 
upon and by the bridge and boats of the said company 
l>y reason of his being a seafaring person, to wit, a 
mariner, and being an inhabitant of the puish of 
SL Mary Extra; and having claimed to be registered 
ju exempt from such toll, but such claim having 
4)een disputed by the said company, an information 
iras prcSierred by him against the company, and 
iipon the hearing the justices decided the (uspute 
in favour of tlie resp., and determined that his 
•claim should be allowed by the company, and that the 
name and residence of the resp. should be registered 
.aooordingly. 

It was proved that the resp. was an inhabitant of the 
parish of 8t Mary Extra, and that he was bed-cabm 
steward on board the Peninsular and Oriental 
Company's steamship Ceyhn, trading between 
Southampton and Alexandria; that he had made 
thirty-nine consecutive voyages in such ship, and 
each voyage had signed articles like all other seamen 
employed on board; that he considered himself 
liable to do what the captain ordered him, either 
above or below deck, but, without special orders, his 
Katies were confined to the bed-cabins. It appeared 
that, although his ordinary duties were confined to 
the bed-cabins, he had occasionally lent a hand in 
making and shortening sail, and in heaving at the 
eapstan when weighing anchor, but that he never 
Icept watch on board, and never steered. He stated 
that he was not a fisherman, seaman, sailor, or 
julot ; but he claimed to be a mariner and a seafaring 
person. On the part of the resp. it was contended 
•thai, the resp. having upon each voyage signed the 
•articlea required to be signed by seamen, and being 
liable to all the privileges, immunities and liabilities 
.■attaching to seamen in the ship in which he had 
served, was a seafaring person within the meaning 
•of the above-recited Acts and of the Merchant 
Seamen's Act On the part of the app. it was con- 
tended that the resp. was neither a fisherman, 
seaman, mariner, sailor, or pilot, but simply a 
steward, or waiter, or chamberlain, and that the fact 
of his acting as such on board a ship would not 
entitle him to the exemption above mentioned. 

The justices, however, being of opinion, that the 
lesp. was a seafaring person within the meaning of 
•the above-mentioned Acts, gave their determination 
against the app. 

The question of law is — 

Whether the resp. Charles Frederick Fields is a 
seafaring person or mariner within the meaning of 
the above-mentioned Acts (all of which are to be 
tikken as part of the case), and entitled to the 



exemption he claims from toll while living in the 
parish of St. Mary Extra ? 

H, James appeared for the resp., but 

PAiMit, Q. C. {Mellor with him) was called upon to 
support the case of the app. [Blackburn, J. — Is not 
the resp. a seafaring man ?] In the first Act " sea- 
faring man " has a very wide meaning, but this is 
cut down by the subsequent Act. These vessels 
carry in fact a host of hotel officials. [Black- 
burn, J. — A ship's cook is nevertheless a seaman, 
although he may attend only to the cooking.] 
He would in the royal navy be subject to the 
Mutiny Act. [Cockbubn, C.J.— But here the resp. 
does oocasionaUy the ordinary duties of a sailor.] 
So would a marine u]K)n certain occasions, but he 
would not be called a seaman. This person is a bed- 
chamber steward. [Blackburn, J. — Still he assists 
in the ship.] So upon an emergency would every 
one. [Blackburn, J. — ^Here it is his duty to 
do so when called upon : C\VUison v. Zulueta, 14 Q. B. 
405.^ Cockburn, C.J.— What would you say to a 
ships carpenter?] In the navy he is a warrant 
officer. [Cockburn, C.J. — ^If a man had entered 
simply, say as cook, with a stipulation that he was 
not to do any other duty, I should agree with you, 
but here he is liable to do ordinary duty.] His 
ordinary duties are to attend the bed-cabins. 

CocKBL*RN, C.J. — It is said in the case that he 
signed the articles required to be signed by seamen. 
If he signed them merely collusively for some 
indirect purpose, that would not do ; but if he has 
really signed as ordinary articles, he would be a 
seaman and liable to perform the duties of a seaman. 
We are all of opinion that the justices were right. 

Jwdtpnent for the re$p. 



Reg. V, Kayley. 

Kiddle (app.) v. Kayley (resp.). 

Game — Tremasa — Bond fide claim of right — Jurisdic- 
tion of justices ousted—I j- 2 WiU. 4, c. 82, ss. 8, SO. 

An information was hid agcuust tJie app. under sect, 80 
of the li' 2 Will 4, c. 82, for a treqniss inpursuit of 
game. At the. hearing he gave in evidence a feose, 
dated 1794, for ninetg-nine years of the land fqnni 
tchieh the trespass was aUeaed to have been committed^ 
to a party through whom he claimed, the lessor heitM 
the party through wham the informant chimed the 
right to the game. The lease contained tlte following 
reservation to the lessor : *' and also liberty to hcaokj 
hunt, set and fowl in and upon the said demised 
premises during the term hereinafter granted** The 
app, having set up his title through the lessee to take 
game upon the ImuL, and so dij^uted the right of the 
justices to adjudicate, they held that the claim of right 
was not sufficient to oust their jurisdiction and con- 
victed the app. : 

Held, that the objection being tnade bond fide it was a 
reasonable one, and that the jurisdiction of the justices 
was ousted 

This was a case stated under the 20 & 21 Vict. c. 
48, upon a conviction by justices at petty sessions of 
the app. for a trespass on lands in search of game, 
without the licence or consent of the owner of such 
lands. The facts stated were the following : — 

At the hearing of the information on the 8th 
June last Bishop appeared for the resp. and Fhud 
for the app. Tlie following evidence was given : 

William Holcombe said: I am a gamekeeper. 
I live in the parish of East Budleigh. On the 21st 
May I saw Louis Kiddle on Shutwood Farm ; it is 
occupied by Kiddle's father. 

F/bii£f asked Mr. Bishop if he admitted that the 
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estate was a leasehold one for ninety-nine years 
determinable on lives ? 

Bishop said he did admit it. 

Examination continued. — ^There was a Mr. Ken- 
dall with Louis Kiddle ; they had a gun each and 
two dogs, and a ferret was in the hedge. Mr. Kiddle 
asked if I was the keeper in Hayes Wood r I said 
«<Te8." He then said he had a right to shoot 
OTcr the property from his father, as it was lease- 
hold property. He had a hag with him, and said 
he had got six or seven rabbits. Mr. Bishop 
then relied upon the 42nd section of the 1 & 2 Will. 
4, c. 82. 

For the defence, 

William Kiddle said : I am the father of Louis 
Kiddle, and the occupier of the Shutwood estate. 
I rent it of Mr. John Wilson of Exeter. He holds 
under Prescott, who was the original lessee. I have 
had permission from him to kill the game on 
that estate, and we have continually done so for the 
last five years. I gave my son permission to kill 
the rabbits on the estate. I pnxluce a copy of the 
lease that was handed to me by my landlozd. 

Bishop objected to the document being put 
in, BE not being a copy. 

The hearing was ultimately adjourned, that the 
trustees of Lord Bolle might be summoned to produce 
the original lease. At the adjourned hearing, Mr. 
Bishop produced the counterpart of the original 
lease of the Shutwood estate, signed by the lessee, 
dated the 8rd Sept. 1794, and made between Denys 
Rolle of Bicton, m the county of Devon, Esq., of me 
one part, and Robert Prescott of East BucUeigh, in 
the said county, yeoman, of the other part. The 
lease witnessed that, in consideration of 2001 and 
the yearly rent reserved, he, the said Denys Bolle, 
demised imto the said Robert Prescott all that, &c. 
" es in question), reserving the timber, &c., 
[also liberty to hawk, hunt, set and fowl in 
and upon the said demised premises during the 
term hereinafter granted, . . . ** for and during 
the full term and time of ninety-nine years," if cer- 
tain parties named should so long happen to live. 

Bish^ relied on the 8th section of the 1 & 2 
WiU. 4, c. 82. 

Flood renewed his objection to the jurisdiction of 
the bench to decide the case, on the ground that his 
dient claimed a bond fide right. He contended that 
the w(»ds in the lease were only a reservation to 
Denys Rolle, his heirs and assigns, which means 
himself and friends, but not servants. He referred 
to the case of Beg, v. Cridland and others, 27 L. J. 
80, M. C. Secondly, he contended that the app. 
was not in pursuit of game, as under sect 2 rabbits 
are not game, and he referred to S^ncer v. Barwud, 
28 L. J. 176, M. C. Thirdly, he contended that, as 
W. Kiddle, the father and occupier, had given the 
son leave to kill the rabbits, that of itself was an 
answer to the summons. 

Hie following evidence was then given : — 
John Wilson : — I am the owner of the Shut- 
wood estate. W. Kiddle is my tenant. My uncle 
Vinnicombe purchased it of Prescott and be- 
queathed it to me by will. I have g^ven Kiddle 
all the right to the game that there is in it. During 
my uncle's life I recollect a Mr. Grascoyne, who took 
Tidweirs house, asking my uncle to let him shoot on 
Shutwood, and he gave him permission to do so. I 
always imderstood the right was in my uncle, and 
upon that understanding I have given Mr. Kiddle 
leave to shoot there. 

By the Bench. — ^I never heard that my uncle's 
right was disputed. 

Bishop said, under sect. 8, he put in the lease 
imd clamied the exclusive right to the game. 



The 80th section decidedly brings "rabbits'* 
within the meaning of the word " game." 

We being of opinion that the claim of rig^t set 
up was not sufilcient to oust our jurisdiction, as the- 
counterpart of the lease showed a reservation of the 
right to hunt, hawk, &c., and that the evidence giren 
before us brought the case within the said 80th sec- 
tion of the Act, gave our determination against the 
app. in the manner before stated. 

The questions of law arising on the above state* 
ment for the opinion of the court therefore are : 

Ist. Whether the claim of right set up by the- 
app. was such a bond fide claim as to oust our 
jurisdiction. 

2nd. Whether the words in the lease, to " hawk,, 
hunt, set and fowl," amount to an absolute reserva- 
tion to the lessor, his agents, &c., of the right of 
shooting and sporting over the said closes of landl 
in exclusion of the lessee and his assign, agents, &c. 

If the court should be of opinion that the said 
conviction was legally and properly made^ and th^ 
app. is liable as aforesaid, then the said convictioa 
is to stand. But if the court should be of opinioa 
otherwise, then the said information and complaint 
is to bo dismissed. 

By sect. 8 of thel & 2 Will. 4, c. 82, it is enacted: 

That nothing in this Act •ontaloedsball antfaoriM any penoox 
■eiBed or posaefwed of, or holding any land, to kill or take the- 
game, or to permit any other person to kill or take the game< 
upon 8«ch land in any earn where by any deed, grant, lease, or - 
any written or parol demiae or contract a right of entry upon 
mch land for the purpoiie of killing or taking the game hatki 
been or hereafter shall be reservea or retained by or given or 
allowed to any grantor, leseor, landlord, or other person what- 
soever; nor shall anything in this Act contained defeat or 
d iminis h any reservation, exception, covenant, or agreement 
already contained in any private Act of Parliament, deed, or- 
writing relating to the game upon any land, nor in any manner- 
prejudice the rights of any lord of any manor, lordshln, or 
rovalty, or of any steward of the Grown, of any manor, lord* 
ship, or royalty appertaining to His Uajesty. 

By sect. 30, after imposing a penalty upon any 
person trespassing in the pursuit of game, it la- 
provided. 

That any pereon charged with any such treapaas shall be at 
liberty to pruve, by way of defence, any matter which would' 
have been a defence to an action at law for such treroase ; 
save and except that the leave and licence of the occupier of 
the land so trespassed unon shall not be a auflioient defence in 
any case where the landlord, lessor, or other person shall have 
the right of killing the game upon auch land by virtue oC 
any reservation or otherwiae, as hereinbefore mentioned, Ac. 

M, Smithy Q. C. (Yonge with him), now appeared in 
support of the conviction, and argued that the defence- 
set up by the app. was altogether untenable, since 
it was dear from the lease of 1794 that the right to- 
the game was reserved to the lessor. [Cockbubk^. 
C. J. — Can it be said that the lessor has an exdu-* 
sive right ; has he anything more than a concurrent 
right with the lessee to the game?] The statute- 
was intended to give landlords greater rights over 
the game than before : (Sfiicer v. Barnurd, 1 £1. £; 
£1. 874.) [Blackburn, J. — ^If under the lease the 
lessee had a right to kill game, the statute does not 
take that right from him.] I contend he never had 
the right. [Blackburn, J. — ^But if there is a well* 
founded ground for doubt, it is not a case for the 
justices to determine.] 

Beg, V. Thurfstone, 1 EL & £1. 502 ; 

Cornwall v. Saunders, 8 Best & S. 206. 
[Blackburn, J. — ^Where an impossible rig^t is set 
up the bona fides is immaterial, but can you say that 
here there was not reasonable ground?] Under 
sect. 80 the landlord has the right to the game. It 
is contended that the lease gives an exclusive right 
to the game to the landlord. [Cogkburn, C. J.—* 
B^ore the Game Act, under this lease the lessee 
would have had a right to the game, reservin^p, how- 
ever, permission to the lessor to take it ; docs the 
statute take away the right from the lessee?] 
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Kiaffdamj for the app^ was not caUed upon, but he 
mentioDed 

WieiAam r. Hawker, 7 M. & W. 108. 

CocKBURir, C. J.— The only question asked is, 
whether the claim of right set up by the app. was 
such a bona fide claim as to oust the jurisdiction of 
the justices? and as they do not And mala fides, I 
assume that they mean, is there enough on these 
facts to give colour to the claim? I must say 
that I think there is, and that it is so far from 
being clear that the lessee had not the right to take 
game, he might Teiy wdl suppose from the clause 
in the lease that he had a right of sporting concur- 
rently with the lessor, and the question was, 
therefore, one in which the justices ought not to 
hare inteirfiered. 

Bx.ACKBUBif, J. — ^When in such a case a bond 
fids and probable right of property is set up, the 
justices ought to hold their himds. Now, under 
this <^d lease, I think it is very questionable whether 
or not the whole right to the game was given to 
the lessor, and it is, moreover, very doubtful 
whether or not the 8th section affects the rights of 
the parties. I don't say that these doubts must be 
decided in favour of the app., but it is a matter suf- 
ficiently doubtful to take it out of the jurisdiction 
of the JQBtices. 

SHBXy J. ooDcurred. 

Jwd^mad fivr the app. 

Attorney for the app., Fhud. 
Attorney for the reap., Bishop. 



OOUBT OF EXOHBdTTXR. 

Biported by F. Bailet and H. Lbioh, Eiqrt., Baniiitan-at-Lfiw. 

WodMsda^ April 20, 1864. 
HcxHAX (app.) V. Wheelbr (resp.). 
Exdae-'-StUing beer at fiiirs unthmtt KoeRce. 
The 29M metion of I WiH 4, c 64 (fAe Beerhouse Act), 
bjf wkiA the seitittg of beer at anjf lawful fair was 
exetpted out of tie general operation of the Act, is 
rqpeahd hp ike Itth sectionof 25 ^ 26 Vict. c. 22, 
tmd iherefire the sale of beer without an excise licence 
at a lawful fair, in exercise of a right 6y grant which 
had exisiea since the reian of JSawam III., is no 
ionger lawfid, nor is suA sale amf hnger exempted 
from the operation of the Excise Licensing Acts. 

^edal case stated by three justices of the city 
of Gloucester under 20 & 21 Vict. c. 43, upon the 
application of the app., an officer of Excise, acting 
on bdialf of the Crown, who was dissatisfied with 
tiie decision of the said justices dismissing an 
information exhibited by him against the resp. 
under 4 4b 6 Will. 4, c. 85, charging him with retail- 
ing beer to be consumed upon the premises without 
a licence ; and the question raised for the opinion of 
the court was, wheUier persons can sell beer at fairs 
without an excise licence. 

Hie case set gut the information and summons, 
and then staled as follows: — ^That it was proved on 
behalf of the app. that on the 12th Oct. 1868 an 
ollloer of excise went to resp/s house in the city of 
Gliraoester fthe door being open), and asked for and 
was sored by resp. with a glass of beer, which he 
dfank in the house, and paid resp. 1^ for, and 
that reap, had no licence to sell beer on or off the 
premises. The app. admitted that a mop or hiring 
fair WIS then being held in the street in which reap, 
lived. 

By tiie 7th section of 11 Geo. 4 & 1 Will. 4, c 64, 
any penon not being Uoensed as the keeper of a 
comnum inn, alehouse, or victualling house, who 
shall adl any beer by retail without an excise 



licence, shall forfeit 20/L, but the 29th section of the- 
same Act provides. 

That nothing in that Act eontalned shall prohibit m penon - 
from fwlUng beer in booths or other ptaees, atthe time and 
within the limits of the groond or place in or npon which ia^ 
holden any lawful fair in lilce manner as suoh person waa . 
aatfaorised to do before the passing of that Act 

The Act 4 & 5 Will. 4, c. 85 (under which the 
information was laid), after reciting the 11 Geo. 4 
& I Will. 4, c. 64, enacts, by sect. 11, 

That all the penalties, forfeitures and provisions contained, 
in the said recited Act, wtdi refsrenoe to persons doing ths 
things thereby prohibited without the licence required by tli» 
said recited Act, should (except where thev were altered by 
die Act now in recital, or were repugnant thereto) be deemed 
and taken to be applicable to all persons doing without the 
licence required by the Act now in recital things of the same 
description as the things prohibited without the licence re> 
quired by the said recited Act, as f ulbr and effectually as if all 
the said penalties, forfeitures and prorisiona had beea 
repeated and reenacled in the Act now in reeitaL 

And by sect 17 

Every person not being duly Uoensed to sell beer by retaiU . 
to be drank or consumed in or npon the house and premises 
where sold, without having an ezdse retail licence in force 
anthorisfaighlm to do BO,is Uable to a penalty of W. 

It was admitted by resp, that he sold beer at the 
place and on the occasion in question without 
having a licence, but he alleged^hat he was entitled 
to sell beer by retail at and during a fair annually 
held in Barton-stieet, Gloucester, on the 28th and 
29th Sept. and the thiWs following Mondays, the same - 
being mop or hiring days, and that such custom had 
prevailed since the grant next mentioned. 

It was proved that, in the reign of Edward IIL a 
grant of the manor and kxdship of Dudstone and 
King's Begis was made by the Crown to the abbofe 
off St. Peter, Gloucester, with a right to hold faira 
and mops, and that such fairs and mops were held 
from that time to the reign of Charles IL, when a 
grant of the manor, with all rights, privileges and : 
immunities belonging thereto, was made to the cor- 
poration of Gloucester, which rights were c onflrm ad; 
by a charter of Charles IL, granted in 1G72, a»- 
follows : — *' We do grant, approve, ratify and con-- 
firm td the aforesaid mayor, &c., such and the like 
fairs, marts, markets, customs, liberties, franchises, 
immunities, exemptions, &c., and to their suocessota- 
for ever." 

Evidence was given by old inhabitants that the 
fairs had been held in Gloucester for sixty years and^ 
upwards, and that during that time beer had been 
sold during the fairs and mops, without licence, by 
persons living in Barton-street, where such fairs hadi 
been usually held. 

The app. contended that, by sect. 12 of 25 & 26 ^ 
Vict, c 22, which enacts, that "so 7ttuch of any Act 
as permits the sale of beer, spirits, or wine cU fairs or • 
races without an excise licence dwM he and the same is 
hereby rtpexded^ whatever right resp. had to sell 
beer by retail without a licence by virtue of the 
saving clause in 1 Will. 4, c. 4, was repealed, and 
therefore the justices ought to convict the resp. 
But the justices dismissed the information on the 
ground that resp. was entitled by prescriptive right 
and by charter to sell beer by retail without an 
excise licence, and that such right was not taken 
away by 25 & 26 Vict. c. 22, s. 12, or by any of the 
said Acts. And thereupon this case was stated by 
the justices, who decided that if the court should be 
of opinion the information had been wrongfully 
dismissed, the resp. should be convicted in the 
mitigated penalty ii hi, 

App/s points :— 1. That inasmuch as 4 & 5 Will. 
4, c. 85, s. 17, expressly subjects to a penalty every 
person selling beer by retail to be drunk, &c., without 
having any excise retail licence, and as it is admitted 
that resp. sold beer to app. to be drunk, &c., havinn^ 
no such licence, it follows that he is liable- to the- 
penalty for so doing, unless he can show some exemp- 
tion therefrom. 2. That the exemption given \tf- 
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11 Geo. 4 & 1 Will. 4, c 64, s. 29, being repealed 
hy 25 & 26 Vict. c. 22, s. 12, such exemption cannot 
Avail resp. 8. That the supposed prescription to sell 
beer in Barton-street during the fairs could not 
liare any operation against the express enactment of 
An Act of Parliament. 4. That such supposed 
prescription is not valid in law. 

Besp.'s points: — 1. That resp. was entitled by 
custom, prescription, or charter, to sell beer by re- 
tul without a licence at his house in Barton-street, 
• during the holding of the fidrs and mops in the 
« case mentioned. 2. That neither by 25 & 26 Vict, 
•c. 22, nor by any other Act or Acts of Parliament, 
was he prevented from so doing. 

Locke, Q. C. (with whom were the Attont&f^Gene^ 
rdlj the Solicitor' General and WeUby) for the app. — 
The decision of the justices was wrong, because the 
Tight reserved in the old statute was repealed by 
the 25 & 26 Vict. c. 22, sect. 12. Until 11 Hen. 7, 
c. 2, anybody might seU beer anywhere, when it was 
enacted that ^* two justices might reject common 
ale selling in any place, and take security from all 
sellers for behaviour." Then the 5 & 6 Edw. 6, 
c 25, s. 6, permitted the selling of beer " in booths or 
other places at fiurs and races in such like manner 
and sort as it hatH been used or done in time 
passed." The Magistrates* Licensing Act (9 Geo. 4, 
•c; 61) repealed all former Acts, but retained the 
right of selling beer in booths at fairs, ** in like 
manner as such persons were authorised to do 
before the Act.** Similar reservations or excep- 
tions from the operation of the Acts of the 
right to sell at fairs were contained in all 
the licensing Acts to 1 Will. 4, c. 64, under 
.sect. 7 of which, and also under sect. 17 of 
4-& 5 Will. 4, c. 85, resp, would be liable, were it 
not for sect. 29 of the 1 Will. 4, c. 64 reserving the 
right as heretofore. But the right was now abolished 
by sect. 12 of 25 & 26 Vict. c. 22, which in terms 
•expressly repeals << so much of any Act as permits 
the sale of beer at fairs or races without an excise 
licence." It is all one whether the previous Acts 
^* permitted " tlie sale or created an exception to 
the prohibition of it. The word " permit " includes 
•everything, and nobody (whether heretofore privi- 
leged or not) can now sell beer anywhere without a 
. licence. 

. Powell, Q.C. (with Gilmore Evans) for resp. — ^Eveiy- 
> bodyoriginiEdly might brew and sell beer at pleasure. 
The right in question did not depend on and was 
not affected by any statute. It had existed since 
. the grant of Edw. JH. to the present day, notwith-' 
■ standing the numberless Acts of Parliament which 
had been passed relating to the sale of beer and to 
^excise licence. The case finds that mops and fairri 
Jiad been held for sixty years and upwards, at which 
beer was sold without a licence. The exception in 
the 6 Edw. 6 was not tipermission, because, originally, 
•everybody might sell beer. Subsequently, for revenue 
And police puipoees, alehouses and beerhouses were 
lionised, but all the Acts relating to licences, from 6 
Edw. 6 downwards, contained exceptions in favour of 
the right to sell at fairs, &c., *' as such persons had 
previously been accustomed to do." But these were 
not permissive exceptions, for they left the status of 
the excepted persons untouched. ^ All having origi- 
nally the right to sell, and the statutes prohibiting 
ninety from selling, but leaving the other ten as they 
were, the latter continued to sell under their original 
right^ and not by permission of the statutes, the effect 
of the Acts being not to '''permit^* the excepted 
persons to sell, but to prohibit all others from doing 
«o. [PiGOTT, B. refers to Webster's Dictionary for 
the meaning of the word " permit."] The excep- 
tions in the various Acts saved the sellers from the 
penalties; but no Act that had passed, since the 
origioal i^nt, had in any way affected the right to 



sell, and such an ancient right could not on a forced 
construction of the word *^ permit " be taken away 
except by clear and positive enactment. He cited 

The Ifavor of Leicester v. Burgess, 5 B. & Ad. 246;. 

Rex V. Pk^ 1 Doug. 188 ; 

Jieg. V. ArchdaU, 8 A. ft £. 281. 
Locke, Q.C. was not called on to reply. 

Pollock, C. B. — ^There can be no doubt that the 
construction of Acts of Parliament, and especiidly 
of repealing Acts, ought to be strictly confined 
to the language of the Act, which it is for the court- 
to construe, and to gather therefrom the intention of 
the Legislature, and to see whetlier what was intended 
can be reasonably collected from the words of the 
statute, notwithstanding any apparent defect or dis- 
crepancy in the language used. No doubt, where 
an Act of Parliament is passed which is to bring 
about a particular result, we are bound by oiur office 
to give Uiat construction to it which we believe to 
be the true construction, that is, what was meant 
by the Legislature ; and I think we can arrive at 
that in the present case without much difficulty. 
There is no doubt that prima facie the per- 
mission to sell beer, is not, grammatically speaking^ 
the same thing as the prevention of a proliibi- 
tion from applying to a person selling. All these 
persons have continued to sell beer by reason 
of the original power to sell, which has never, 
strictly speaking, been taken away. I can- 
not accede to the view of the Act of Parliament 
(the 1 Will. 4, c. 64) suggested by Mr. Locke in hi» 
argument, that the |^wer was taken away by one 
clause (sect. 7), and given again by another (sect. 29). 
The Act must be taken and read as a whole altogether. 
With regard to the 12th section of the 26 & 26 Vict, 
c. 22, 1 think the Legislature, in saying, *^ so much of 
any Act wYdch permits the sale of beer, &c, without 
a licence, shall be repealed," may well have meant 
also *^or which creates an exception to the pro- 
hibition of the sale of beer," for we find that no 
other meaning can be attributed to the language 
of the section tlian an intention to prohibit under 
all circumstances the sale of beer without a licence. 
As my brothers Martin and Pigott have both ob- 
served, in the course of the argument, that is a 
sensible and reasonable meaning of the words 
used. We ought not to make it a question of 
weighing syllables, or to prevent the natural meaning 
of Uie words having that construction which any 
sensible and reasonable person would say the Legis- 
lature really meant; we are not to prevent the 
reasonable operation of the words used because 
of some fancied grammatical difficulty. We are to 
take what is the broad meaning of the Legislature ; 
and I agree with the rest of the court, that there 
can be no doubt the Legislature meant this because 
they could not have meant anything else. For these 
reasons it appears to me that the appeal in this 
case should be allowed, and the decision of the 
magistrates, dismissing the information, revers^ 
and that the conditional conviction which they 
pronounced should be affirmed. 

Mabtin, B. — ^I am very clearly of the same 
opinion. The real question is, what is the meaning 
of the 12th section of the 2o & 26 Vict. c. 227 and 
I agree with Mr. Powell that it is an imperfection of 
language, perhaps, to say the question is, what the 
Legislature meant. The real question is, wha^ ia 
the meaning of the Legislature to be collected 
from the words they have used? It is not what 
we may suppose paMed in their minds, or what 
they meant to have said ; but what is the 
real meaning, to the best of our judgment^ 
of the words they have used? Now the origin 
of these excise licences with respect to the sale of 
beer, is the Act of 1 Will. 4, c. 64, and that Act 
enacts that all persons may procure licencM to sell 
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beer, and it states that any one may apply for and 
obtain an excise licence for that purpose. An excise 
licenoe is a thing created by a modem Act of Par- 
liament (1890), and it is not a thing that can be 
lefeired to the common law or to an^ permission 
given by the common law, but it is a modem 
parliamentary excise licence. Now the 7th section 
of that Act enacts ** that if any person not being 
duly licenacd to sell beer as the keeper of a common 
inn, alehouse, or victualling house, shall sell any 
beer by retail without having an excise retail 
licence," he shall forfeit a certain sum. That is a 
general enactment — ^if any person shall do so and so. 
And if the statute were that no person -could sell 
lie&t without having got that excise licence, I appre- 
hend it would clearly cover any person who lived 
in a borough where there was some peculiar privi- 
lege or custom. The Act, having created the 
power to sell beer which did not exist before, would 
have subjected everybody to pay for a retail licence 
lor the purpose of contributing to the revenue of the 
State. But I collect, and it is clear from the Act of 
Parliament, that it had long been the practice for 
pmons at fairs to open booths, and there to sell beer 
without a licence ; and if they sold beer at fairs, 
like any other commodity, it was not thought fit to 
interfere with them. Accordingly the kst-men- 
tioncd Act (1 Will. 4, c. G4), in the 29th section 
enacts, <'that nothing in this Act contained shall 
extend to prohibit any person from selling beer in 
booths or other places at the time and within the 
limits of the ground or place in or upon which is 
holden any fair, in like manner as such person was 
accustomed to do before the passing of this Act." I 
have very little doubt that it was by virtue of such 
exemptions as have been referred to in the Act of 
6 Edw. 6 and all the other Acts. Now would there 
be any difficulty, supposing any one wished to ex- 
plain what was the true effect of that 29th section ? 
Would it not be a proper explanation of it to say 
that, by virtue of that section, persons are at liberty 
and are permitted to sell beer in booths at a fair ? 
Would not that be the mode in which any person, 
desirous to explain this Act of Parliament (which it 
is the duty of the court and of the judges to do) 
would explain it ? Wliat would be meant by saying 
that by one section of the Act, which is general, all 
persons are reqim^ to take out a licence to sell beer, 
but by a subsequent section the Act is not to 
prohibit persons from selling beer on a fair or race- 
ground? Surely it would be a correct and as 
reasonable an explanation of the Act as could well 
be given to say that, by its operation, persons are 
permitted to do so. And then comes the 12th section 
of the 25 & 26 Vict., that " so much of any Act as 
permits the sale of beer, spirits, or wine, at fairs or 
raceei, without a licence shall be and the same is 
hereby repealed." Mr. Powell was unable to point 
out anything to which that could by possibility 
apply except to a case like the present ; but then, he 
says, that section does not apply to this case, because, 
he says, the word "permit" is not, critically 
speaking, the proper word to have been used ; but 
he leaves us tiiere without pointing out anything to 
which it can apply. It seems to me that the 
exemption he claims is one which ought not to be 
permitted to exist, and that we ought to give our 
judgment on what we really believe to be the mean- 
ing of the Legislature, and their intention as 
expressed in words by them in this Act, which no 
doubt does state what was the purpose, and there is 
no doubt that it effects the purpose intended. 

BaA3rw£LL, B, — ^I am of the same opinion. I 
confess I cannot agree with Mr. Powell in the critical 
objection which he has taken to the word used in 
the statute. I doubt whether it is not verbally 
accurate. The words of the statute are, " So much 



of any Act as permits the sale of beer, spirits, 
or wine at fairs or races, without an excise 
licence." Surely it is a correct expression to* 
say, that those sections of the Act do permit it 
without a licence, because they continue the per- 
mission that the common law gives to everybody 
everywhere, and at those places without a licence. 
No human being can doubt what the meaning of tho ' 
thing is, because some meaning must be at^buted 
to it, and the only possible meaning that can bo 
given is that contended for by the Crown. It 
must be admitted that, if any secondary interpret*- • 
tion is put upon the word *' permit," which I do not 
believe there was, it is but a very little way 
removed from the primary interpretation. I cannot . 
help thinking that the case is a very plain one. . 
It has been said that the word ^* allow " might have 
been used. Suppose it had been, would that have 
been applicable ? I think it would, and yet I can- 
not see the difference between it and the wordi 
"permit." 

Pioorr, B. had gone to chambers before the judg- • 
ment was given. 

Judgment for the Crown. 

Attorney for app., The Solicitor of Inland Revenue. 
Attorneys f or rcsp., Rogeradn and Ford, 31 , Linooln's- 
inn-fields, agents for P. and C Cooke, Gloucester. 



EXOHZaXTEB CHAMBEB, 

Reported by Joux Tiioxi'itON and LuxLEr Smith, Esqrf., 
Barri0ter8-at-Law. 

ESROn FROM THE QUEEN's BENCH. 

Wednesday, Feb. 8, 1864. 

(Before Erls, C.J., Williams and Willes, JJ». 

and CiiAKNELL, B.) 

Griffin v. Deighton aitd another. 

Church — Hight ofincitmhent to access to all parts of the 

church — Lag rector — Chancel. 
The jyossession of tlie parish church is in the incumbent 
and diurchwardens, ivho have a right of access to everg 
part of it. Where, therefore, there was a door leading 
from without into the chancel upon whicli the lag 
rector had placed a lock which he kept locked except 
during divine service : 
Held, that the incumbent (the vicar) had a right of access 
to the diancel through the door at all times. 
This was a writ of error from the Q. B. (see 8 L. 
T. Kep. N. S. 500), where the facts are fully stated. 
Bridge {Lusli, Q.C. with him) appeared for the pit. . 
Manisty, Q.C. appeared for the deft. 
The following cases were cited : 
Clifford V. Wicks, 1 B. & Aid. 498 ; 
Burton's Comp. 466 ; 
Jones V. Ellis, 2 Y. & Jer. 265 ; 
Godbolt's Hep. 200; 
Spooner v. Brewster, 8 Bing. 186 ; 
Jarrett v. Steele, 3 Phil. 170; 
Jjee V. Matthews, 8 Hagg. 178; 
Rich V. Bushneil, 4 Hagg. 164 ; 
Gibson's Codex, 224; 
Morgan v. Cttrtis, 8 M. & Sel. 

Erle, C. J. — ^This was an action of trespass by 
the lay rector against the vicar for taking off a lock 
of a door leading into the chancel, and the substance 
of the plea is, that the vicar claimed a right to go 
through all parts of the church and through all the 
doors, and that the lay rector put a lock upon the 
door leading into the chancel to prevent him from 
doing so, and that he took it off to securo his ingress 
and egress, and this defence on the part of the vicar 
was held to be a good defence, and I am: of opinion 
that the judgment of the court below should be 
affirmed. I do not mean to go into the question of 
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^the rights of the lay rector to the freehold, for no 
.such right as that appears to be in question in the 
^consideration of the case before us, which involves 
41 claim of right on the part of the incumbent who 
has duties to perform in the church, and I do not 
*think l^t I can express the right better than in the 
words of Sir John NickoU, in his judgment in 
.Jarrett v. Steekj 3 Phil. 167, where he says, "all 
jperaons ought to understand that the sacred edifice 
of the church is under the protection of the ec- 
^esiastical laws as they are administered in this 
^country ; that the possession of the church is in the 
.minister and churchwardens, and that no person 
lias a right to enter it when it is not open for divine 
service, except with their permission and under 
their authority." I feel that is a perfectly sound 
interpretation of the law. The words in this plea 
are not to .be torn from their natural meaning, 
which clearly say that the churchwardens and vicar 
claim possession of the entire church. It is not ne- 
«cessaiy to say what are the rights of the lay rector 
in the church, for my judgment proceeds upon the 
principle laid down by Sir John Nicholi It seems to 
.me to be peculiarly necessary that the vicar should 
ihave access to the church from any part, and more 
particulariy to the chancel, where at times he has 
special duties to perform. 

Williams and Willbs, J J., and Channell, B. 
V concurred. Judgment of the court beloto affirmed. 



appeal FROX THm COMMON BENCH. 

Nw. 80, 1863, and Feb. 4, 1864. 

.^HEPHARD AKD ANOTHBB V. PaTNB AND ANOTHER. 

.Fees payable by churchwardeng to registrars of archi' 
diaoonal court for visitations. — Presumption of im- 
memorial usage — Variation in amount of fees. 
.From 1727 to 1801 visitation fees of the unsoarying 
icmount of Is. Qdfor the Easter visitation, <md 4«. 6a. 
for the Michaeliiuis visitation, were received bg the 
registrars of an archidiaconal court from the church- 
wardens of a parish within the archdeojconrg. From 
1801 to l8o7 fees of a varying wnotmt, but always 
. slightly in excess of 7s. 6d and 4«. 6dl, were received 
.A dispute having^ arisen in 1857 as to the fees pay- 
Me to the registrars, and an action having been 
brought by the registrars to recover fees of 7s. m. and 
As. Sd for t/te Easter and Michadmas visitations in 
1857 and subsequent years : 
JHeldj that the uniform receipt for seventy-one years of 
the amounts of 7s, 6d and 4«. 6d was overwhelm- 
ing evidence mat tlte excess subsequently claimed was 
an usurpation on the part of the registrars, but that 
stiah modem usurjmtion dia not affect their title to 
' the original fees of 7s. Gd. and is. 6d, which had 
been received for 130 years, and that in favour of 
vested interests a legm origin of the right to those 
fees wokld be preswned unless the contrary were 
proved 

This was an appeal from a decision of the Court 
<cf C. B., affirming the right of the resps. the regis- 
trars of the Archdeaconry Court of Coldiester to 
recover certain visitation fees from the apps. the 
-diurdiwardens of the parish of Little Totham, 
within the archdeaconry. The special case stated 
■for the opinion of the court, and the judgment of 
the court, will be found in 6 L. T. Bep. N. 8. 716. 

MeOish, Q.C. (A. WiUs with him) for the apps.-- 
> The two main propositions of law which the aj^w. 
maintain are, first, that there cannot be a payment 
'^bie by immemorial custom, varying from time to 
time in amount ; secondly, that it is unreasonable 
that tiie fees of a court should vary from time to 
time, at the discreilon ef an officer of the court, and 
ittiot if th^y are changed at all it must by direction 



of the court The Court of C. P. admitted that 
no fee could be claimed here in respect of a 
quantum meruit for services rendered by the regis- 
trars, and that the claim could be supported, if at 
all, only on the ground of there being an imme- 
morial custom t£it the disputed fees should bo 
paid. The ancient fee for presentment was 
only 4dl, and a reference to canons 116, 185, 
136, which may be used as evidence, shows 
that 4d was the fee legally payable. There arc 
three proofs that 4dl is the fee legally pay- 
able: first, the entries in the old visitation books 
that id, was paid; secondly, the canons of 1603, 
especially canon 116; thirdly. Archbishop Whit- 
gift's table of fees. As a conclusion of fact the 
court must be of opinion that the fees have been 
raised by no authority but that of the registrar. 
The fees have varied considerably in successive 
years, and it cannot be assumed that the bishop and 
ardideacon, in direct opposition to canon 116, con- 
sented to an increase of the fee. No table of fees 
was ever hung up as required by canon 136. If the 
increase from 4d!. to 7s. Gd was legal, the increase 
to I2s. was equally legal. It is said that the canons 
are binding on the clergy but not on the laity ; but 
it is by no means clear that they are not binding 
on the officers of the Ecclesiastical Court in a 
matter relating to their fees : 

1 Stephen's Laws of the Clergy, 227 ; 

Matthews v. Burdett, 2 Salk. 673 ; 

Moore v. Moore^ Cas. Ch., temp. Lord Hard- 
wick, 158. 
It cannot be that a fee should be liable to be 
raised at the discretion of the registrar, subject only 
to the limitation tliat a jury should not think the total 
amount unreasonable, unless the court are prepared 
to hold that there could be a custom valid in law that 
the fee should be so raised. The question must be 
decided on principle, as there is no authority 
directiy in point. Cases somewhat analogous are 
to be met with in 2 Inst. 533, de tallaaio concedendoy 
and 4 Inst 274. With respect to the^werof a 
court to fix the amount of fees payable to its officers, 
the consent of tiie court will not make the fee 
binding upon the public, though it will bind its 
own officers and prevent them from charging a higher 
fee. The following authorities prove that either a 
fee must be fixed bv custom, <»* that if fixed by 
the court it is not bmding upon the public until a 
jury have decided that it is a reasonable fee : 

Veale v. Priour, Hardr. 851 ; 

Viner's Abr. tit « Fees ; " 

Goslin V. ElKson, I Salk. 330 ; 

Burdeaux v. Lankester, lb. 332 ; 

Ballard v. Gerard, lb. 333 ; 

Johnson v. Lee, 6 Mod. 238 ; 

J^ry V. Gallop, 16 M. & W. 716. 
Custom, though it may not fix the amount of fee, 
gives a standard from which it may be calculated. 
Canon 119 shows that the preparation of present- 
ment papers was not a duty for which the registrar 
received ancient fees. [Mslijor, J. — ^By canon 116 
no fee is to be paid for voluntary presentments.] 
In addition to the above objections, there is the 
minor point, that the fee was demanded by the 
registrars in cases where they had not performed 
the work in respect of which their fee was payable. 

Coleridge (JIannen with him) for the resps. — ^The 
argument for the resps. is founded upon the following 
propositioD0w 1. That the court of the archdeacon is 
an ancient recognised court, with ancient recogrnised 
officers. 2. That the officers are entitled to certain 
fees, for which, if withheld, an action lies. 3. That 
an action lies for fees which are either ancient and 
customary, or settled by a proper authority as 
reasonable. 4. That the fees in this case come 
within each of these descriptions. 6. That the 
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canons cited are not applicable to the fees in disr 
pate. These propositions are deduced from 
4 Inst. 339; 

Com. DiK. tit. " Courts," N. 9 ; 
lb. " Ecclesiastical Persons," C. 5 ; 
2 RoUe Abr. tit. " Prohibition," pi. 86, p. 285 ; 
Chiverton v. Trudgeon^ 2 Kolle Rep. 150 ; 
"Canon, 123 ; 

BaOardY, Gerard, 1 Ld. Raym. 703, and 12 Mod. 
608, where the judgment of Lord Holt, C.J. 
is given at greater length ; 
Bac Abr. tit. **OfBces," 10. 
7o Talidate an ecclesiastical custoui, the space of 
time required is less than that required at common 
law, and for the purpose of estabUsliing a civil right 
accruing to a layman according to an ecclesiastical 
custom, the ecdeBiastical time required should be re- 
garded. [Blackbubn, J. — ^If the right to this fee 
depends on an ecclesiastical custom, it would seem that 
you ou^t to have sued in the Ecclesiastical Court.] 
Tlie action will not lie in the Ecclesiastical Courts. 
The courts of common law have interfered by pro- 
hibition where officers have sued for their costs in 
their own courts. fBLACKBciur, J. — ^Those cases 
may be accounted for by saying that fees can 
only be claimed by common law right^ which must 
be a right derived from time immemorial or custonou 
Com.Dig. <*Prohibition"F.12,isanauthorityagainst 
jroo. ChaxnklLjB. — Canitbethatinatemporalcourt 
the officer mily bind another person by evidence of 
^ custom existing during forty years only, because 
.such evidence would have bound civil individuals in 
an ecclesiastical court ?] There is, however, in this case 
'Evidence of payments having been made from time 
immemorial, as much evidence as would be con- 
sidered sufficient to go to a jury in any other case. 
As to the reasonabl^ess of tiie fees, see Thomasina, 
part 3; Disc circa Benefic. c. 81, s.1. [BytheConsT. 
— There is sufficient evidence of beneficial service 
rendered by the registrars, and if the Court of C. P. 
have decided that Uie fees are reasonable, this court 
-will not overrule that decision.] The canons can- 
not affect any right possessed by a layman before 
.they were enacted : (Middkton v. Croft, 2 Atk. 650 ; 
1 8tr. 1056.) The canons cited respecting the fee of 
Ad. only apply to voluntary presentments for criminal 
.and other matters: (Archdeacon Hale*s Pr. in Cr. 
Causes, 53.) This appears from the original Latin, 
. see canons 26, 53, 76, 90, 116, which last canon 
is obviously mistranslated in the English version. 
* The fees in Archbishop Whitgift's table apply to 
fees payable under this canon. Canons 117 and 119 
must be construed by the light of the previous 
canons. The '* Booke of Articles " referred to is a 
book of prooedents of declarations. Contemporane- 
ously with Whitgift*s table, existed sets of ques- 
tions sent out by the bishops (collected in Card- 
well's Doct. Annals), containing the same inquiries 
. as are now made by the books of articles ; yet they 
are not mentioned by Whitgift^ which proves that 
his table was drawn up for a different subject-nmtter 
from the present. 

Meliish^ Q. C. in reply. — ^In former times the non- 
lepair of ^ churdi was an ecclesiastical offence, 
and came within the canons cited, even according to 
the application given to them by the resps. The 
English translation is a contemporaneous exposi- 
tion of the meaning of the Latin version, even if 
not of equal authority with the latter. 

Cur, adv, mdt. 

FA. 4.— Blackbukv, J.—In the case of Skephard 
T. Pcyne, which was signed before my Lord Chief 
Baron, my brothers Bramwell, ChanneU, Mellor and 
myself, I will proceed to deliver the judgment of the 
court) with the exception of my brother Bramwell, 
on whose behalf I will add a few words. This was 
. an appeal from the decision of the Court of C. B. in 



a case in which power was given to draw inferences 
of fact. The appeal was argued after last Michael- 
mas Term, before Uie Lord Chief Baron, my brothers 
Bramwell, Channell, Mellor, and myself. We are 
of opinion that the judgment of the court below 
ought to be affirmed. By the C. L. P. A. 1854, sect. 
32, the court of error is required to draw any in- 
ferences of fact from the facts stated in the case, 
which the court where it was originally decided 
ought to have drawn. The inferences which the 
court below have drawn are stated in their judg- 
ment, delivered by my brother Willes. We 
agree in them all, but they appear to have 
thought it unnecessary to say whether the proper 
inference to be drawn from the facts was, 
that fees of the fixed amount of 75. 6d, and 
4«. 6d were immemorial inasmuch as the fees need 
not be of a fixed and ascertained, but may be of a 
reasonable amount, and they drew the inference of 
fact that these amounts were ressonable. Mr. 
MelUsh, in the argument, suggested that this meant 
that in point of law there might be an ancient fee 
varying in pecuniary amount from time to time 
with the chsnges in the value of money and other 
circumstances, and subject only to the restriction 
that it should be reasonable, and he questioned the 
accuracy of this position. Without expressing, or 
indeed forming, any opinion upon this question, we 
prefer to rest our judgment, sffirming that of the 
court below, on this, that in our opinion the facts 
stated in the case are such that it should be pre- 
sumed that the fees of 7«. Sd, and 4«. 6d, were 
immemorial fees attached to the office of registrar, 
if that presumption is necessary to give them 
validity. The facts stated in the case show that 
from 1727 to 1801 visitation fees of the unvarying 
amounts of 7s. 6dL and 4s. 6dL were uniformly 
received ; from 1801 to 1857, when the present 
dispute originated, fees of a varying amount, but 
always slightly in excess of 7s. Go. and 4«. 6dL were 
received. The amount in excess of 7s. 6d, and 
48. 6d is not now claimed, and if it were, the 
uniform receipt for seventy-one years (from 1727 to 
1801) of the amounts of 7«. 6<£ and 4s. Qd. would 
be overwhelming evidence that the excess was an 
usurpation. But the modem usurpation of an ex- 
cess does not affect the title to the original fees of 
7s. 6gE, and 4s. Gd These have been received from 
1801 to 1857 as much as from 1727 to 1801, so that 
the title to them depends upon an unbroken per- 
ception as of right for 130 years. That does not in 
itself give any title ; but in favour of vested interests, 
and for the quieting of titles, the rule of evidence 
has been established, that where there has been long 
continued modem user of a right capable of a legal 
origin, the existence of that legal .origin should be 
presumed unless the contrary be proved. This pre- 
sumption is not one juris et de jure, which can- 
not be rebutted, but neither is it one purely of 
fact, and only to be drawn when the jury really 
entertain the opinion that in fact the legal origin 
existed. The tme rule seems to be laid down by 
Lord Wensleydale (then Parke, B.) in Jenkins v. 
Harvey, 1 Cr. M. & R. 877, where he says that the cor- 
rect mode to direct a jury is to tell them, that from 
uninterrupted modem usage they should find the im- 
memorial existence of the payment (if that be neces- 
sary for its validity) unless some evidence is given 
to the contrary, or, as he says, in delivering the 
written judgment of the court on the second tnal of 
the case (2 Cr. M. & R. 407), ''From proof that 
an office existed in 1752 the jury may and ought to 
presume it to be prescriptive, if that be necessary to 
make it valid, unless the contrary be proved." The 
claim in that case was by the corporation of Truro 
for a metage due of 4dl per chaldron for coals in that 
port and it was supported. I mention this as show- 
ing what is meant by the latter part of the sentence 
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quoted. I suppose neither the Barons of the Ex- 
chequer nor the jurors as antiquarians believed that 
id a chaldron was actually paid before Richard L 
returned from the H0I7 Land, but the modem user 
ims enough to cast upon the other side the onus of 
proving that it was an usurpation. We think that 
in the present case the modem usage for 180 years, 
to take fees of 7». 6dL and 4/t. 6</., raised a strong 
presumption that visitorial fees of that amount were 
immemorial, and though the other facts stated in 
the case are such as to raise an inference that the 
amount had formerly been varying, and lower in 
amount, we do not think they are sufficient to 
satisfy the onus cast upon those who seek to upset 
an enjoyment for so long a time by showing the 
origin to be an usurpation. We think, therefore, that 
if it be necessary for the validity of those fees, that 
fees of that amount should be immemorial, that 
presumption ought to be made. In every other 
respect we agree with the reasons given in the 
judgment of the court below, which we think ought 
to be affirmed. My brother Bramwell asked me to 
add this, *' I do not presume to differ from this 
opinion, but being satisfied with the reasons given 
by my brother Willes in the court below, I think it 
Tight to say tiiat, for those reasons, I concur in 
affirming the judgment." Judgimnt affinntd. 

Attorneys for apps., Diqhy and Son. 

Attorneys for resps., Aldridge and Bromley, 
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Beported by Johx TaoacpeoK, E«q., Barrlflter-at-Lavr. 

Satm-day, April 23, 1864. 

(Before Erle, C. J., Pollock, C.B., Martin, B., 
Blackburn and Mellor, JJ.) 

Reg-, v. Samuel Porter. 

iMnatic — Ill-treatment of-^NegUct by brother having 

care of-^\Q ^ 17 Ticf. c. 9«, «. 9. 
A hroUur who abuses^ ill-treats^ or wilfully neglects his 

lunatic brother , of whom he has the care or charge, is 

liable topmishmnt under the \Q if 17 Vict, c. 96, «. 9. 

Case reserved for the opinion of this Court by 
Martin, B. 

The prisoner was convicted at the last Cornwall 
Assizes, upou/the following counts of the indictment 
which are framed upon the latter part of the 9th 
section of the statute 16 & 17 Vict. c. 96. 

Second count. — ^And the jurors aforesaid, upon their 
oath aforesaid, do further present, that heretofore and 
before and at the time of the committing of the 
offence next hereinafter mentioned, the said Robert 
Porter was a lunatic within the meaning of the 
statute in such case made and provided. And that 
the said Samuel Porter before and at the time of the 
committing of the offence had the care and charge 
of the said Robert Porter. And the jurors fore- 
said, upon their oath aforesaid, do further present, 
that the said S. Porter, having the care and charge 
of the said R. Porter as last aforesaid, unla^vf ully 
did wilfully neglect the said R. Porter so being 
such lunatic as aforesaid, against the form of the 
statute, &c. 

Fourth count. — ^And the jurors aforesaid, upon their 
oath aforesaid, do further present, that heretofore and 
before and at the time of the committing of the 
offence next hereinafter mentioned, the said R. Porter 
was a lunatic within the meaning of the statute in 
such case made and provided, as the said S. Porter 
well knew. And that the said S. Porter before and 
at the time of the committing of the said offence 
had the care and charge of the said R. Porter. And 
the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said S. Porter, so having 
the care and charge of the said R. Porter as last 



aforesaid, unlawfully did wilfully neglect the said 
R. Porter so being such lunatic as aforesaid, as the 
said S. Porter well knew, against the form of the 
statute, &c. 

Sixth count. — And the jurors aforesaid, upon their 
oath aforesaid, do further present, that heretofore 
and before and at the time of the committing of 
the offence next herainafter mentioned, the said 
R. Porter was alleged to be a lunatic witMn the 
meaning of the statute in such case made and pro- 
vided. And that the said S. Porter before and at 
the time of the committing of the said offence had 
the care and charge of the said R. Porter. And 
the jurors aforesaid, upon their oath aforesaid, d!x> 
fiuther present that the said S. Porter so having* 
the care and charge of the said R. Porter as last 
aforesaid, unlawfully did wilfully neglect the said 
R. Porter so being such alleged lunatic as afore^ 
said, against the form of the statute, &c. 

The evidence was, that the lunatic became so; 
upwards of twenty-five years ago. At first the c»e- 
and charge of him was taken by his father and 
mother. They have been dead many years, and. 
upon the death of the survivor a sister took charge 
of him. She went to America upwards of eleven 
years ago, and since this the prisoner, who is hi» 
brother, took upon himself and has had the sole and 
exclusive care and charge of him, and continued to 
have it until December last, when the lunatic wa» 
removed to the county asylum. 

A sum of 6*. or Is, a-week was receivetl and taken 
by the prisoner under some family arrangement or 
the rents of some houses, which apparently were the- 
property of the lunatic, in respect of such care and 
charge. 

The lunatic was kept in a room adjoining the- 
prisoner*s house, and was attended to and supplied^ 
with food exclusively by the prisoner, or, in his- 
absence, by his wife. He was entirely deprived of" 
reason, and in body was perfectly helpless ands 
unable to move. 

At the close of the evidence for the Crown, it was- 
objected by the counsel for the prisoner, that the- 
case was not within the above-mentioned section, 
inasmuch as the care and charge was by a brother 
of a brother in the private house of the former, and 
Beg, V. Bm^e, 6 Cox C. C. 549, was cited. 

I request the opinion of the court as follows : 

First, whether, if a brother voluntarily take* 
upon himself, under such circumstances as above- 
mentioned, the care and charge of a lunatic brother^ 
and keeps him in his private house, and abuses orr 
ill-treats, or wilfully neglects him, it is a misde- 
meanor within the 9th section of the 16 & 177 
Vict. c. 96? 

If the answer be in the negative, then 

Secondly, whether, assuming that the wilful 
neglect of the lunatic be an indictable offence at 
common law, can the prisoner be lawfully convicted 
of it under the above counts ; and if so, then, 
-whether such wilful neglect is an indictable offence 
at common law? S.imuel Martin. 

H, T, Cole for the prisoner. — ^The conviction 
cannot be sustained. The prisoner was found guilty^ 
of neglect simpliciter. The provisions in the Lunacy 
Acts providing against the abuse and ill-treatment 
and neglect of lunatics apply only to persons- 
attending on them when in licensed houses or 
registered asylums, and not to cases like the present. 
The 8 & 9 Vict. c. 100, s. 56, is expressly limited to- 
such persons. The 16 & 17 Vict. c. 96 was passed 
to amend that Act, and seems to have had in view 
only houses licensed for the reception of lunatic 
patients and registered hospitals or asylums. Sect. 
9, on which the counts of the indictment now in< 
question were framed, is as follows : 

If any saperioteDdent, officer, nurse, attendant, servant, on- 
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tflbat person employed in any regtstered hospital or licensed 
hoose, or any person having the care or charge of any single 
patient; or any attendant of any single patient, in any way 
aboae, fll-treat, or wflfully neglect any patient in such hospital 
or hooae, or such single patient; or if any person detaining^ or 
having th^ care or charge, or concerned or taking part in the 
— *-»T, care, or treatment of any lunatic, or other person 
1 to be a hmatlc, in any way abuse. ill-treat« or wilfully 
_ t such lunatic or alleged lunatic, he ahall be guilty of a 
misdemeanor, and shall be subject to indictment for every 
soch offence, or to forfeit for any such offence, on a siunmary 
oonvietion thereof before two justices, any sum not ezceed- 
ingaOL 

Tlie words '^ any person having the care or charge 
of any single patient" seem to refer to a different 
•case from that of a hrother or other blood relation 
taking upon himself the care of a lunatic relative. 

rxoR, J. — ^The title of the Act is simply for 
regulation of the care and treatment of 
.lunatics, without any limitation. Pollock, CJB. — 
The fact of the prisoner being the lunatic's 
brother has notiiing to do with the construc- 
ition of the statute.] The statute only con- 
templates the case of a person having the charge 
*<tf a single patient for gain and emolument under a 
money contract. [Erle, C. J.— By the 8 & 9 Vict. 
«. KM^ 3. 44, a licence was not required for the 
reception of a single lunatic into a house, but only 
where two or more were received. vVndsect, 90 places 
persons who receive for profit " any one patient " 
under certain obligations, from whidi persons who 
•derive no profit are exempt. But then, if a person 
takes ch^^ve of a lunatic person for no money, 
why is he exempt from the pnaltics of the IG & 17 
Vict. c. 96, s. 9, in case he in any way abuses, ill- 
treats, or wilfully neglects such lunatic ?1 The 
patient Robert Porter has never been found lunatic. 
TBlackbusx, J. — ^If the prisoner shut him up and 
•did not allow him to be seen, and treated him as a 
lunatic, as against him the patient must be regarded 
4W an alleged lunatic] In Hex v. Smitlty 2 Car. & P. 
449, it was held that one who had an idiot brother as an 
inmate in his house, and omitted to supply him with 
proper food, &c., was not indictable at common law 
for such neglect. And in Be^;. v. Bundle, 6 Cox C. C. 
549, it was held that a husband who ill-treats his 
Imiatic wife was not subject to the penalties of 16 & 
17 Vict. c. 96, s. 9. 

Jf. Snuik, Q. C. and Stock, for the prosecution, 
<were not called npou. 

PoLixicK, C. B. — This conviction must be 
affirmed. We are all of opinion that this case is 
not governed by ifew. v. Rtrndk, which was entirely 
41 different case. The present case falls within the 
words of the 16 & 17 Vict c. 96, s. 9, for the prisoner 
was a person having the care of a lunatic patient 
and had wilfully neglected him. This case being 

* within the words of the section and not within any 

• of the cases which have created exceptions to it, the 
•^ conviction ought to be sustained. 

Erle, C. J. had left the court, but had intimated 
^ that he was of opinion that the conviction ought to 
be affirmed. 

'Martin, B. — I am of the same opinion. Mr. 
' Cole has failed to answer the question I put to him, 
''if the section does not apply to this case, to what 
does it apply ? " He said it does not apply to the 
ease of blood relations. Now, as I read sect. 9, the 
Legislature has provided for three cases : 1. the case 
of attendants and others employed in registered 
hospitals and licensed houses; 2. the case of any 
skilled person having charge of a single patient ; 
and 3. the case of any one who takes on himself to 
attend or take charge of any single patient. And 
if any one in such last class abuses, ill-treats, or 
wilfully neglects the lunatic, ho is liable to the 
penalties created by the section. Tho prisoner is 
[>Ug. Cas.— Vol. UI.] 



clearly within the third class. This is a very 
salutary enactment 

Blackburn and Mellor J J. concurred. 

Conviction affirmed, 

Sctturdatfy April 23, 1864. 

(Before Erle, C J., Pollock, C.B., MLumx, B., 
Blackburx and Mbllor, JJ.) 

Reg. v. George Ftllpord akd Frederick Geo. 
Fullford. 

Misdemeanor — Local Government Act — Indictment for 
bringing Jonntrd a house in a street without consent 
of local Ooard—Street-^i^ j- 25 Vict, c. 61, «. 28. 

Whether a house or building forms part of a street 
within the meaning of the 24 ^ 25 Vict,c, 61, «. 2S 
(Loc(d Government Act Amendment Act) is a question 
of fact for a jury. 

Semble, that the word ^* street" in the above section applies 
onJy to a row of houses in some degree continuous and 
proximate, liaving an apparent continuous Une, and 
not to a set of detachedhouses at irregular distances 
and not in a continuous line. 

Case reserved for the opinion of this court by 
Erie, C.J. 

At the Assizes and general gaol delivery holden at 
Winchester in and for the county of Southampton, 
in July last, George Fullford and Frederick George 
Fullford were tried before me on an indictment 
framed on the 2dth section of the 24 & 25 Vict, 
c. 61. 

The indictment charged that they, after the passing 
of the Local Grovemment Act (185H) Amendment Act 
1861, at the parish of Fareham in the said county, 
and within tne district of a certain local board of 
health there, to wit, the local board of health for the 
district of Fareham, in the county aforesaid, unlaw- 
fully and injuriously did bring forward a certain 
house there situate and being in the occupation of 
the said G. Fullford, and then forming part of a 
certain street there, to wit. West-street, and num- 
bered 17 in the said street, beyond the front 
wall of the house and building on either side 
of the said house of the said G. Fullford, to wit, 
fifteen feet beyond the front wall of the house and 
building on the west side of the said house of the 
said G. Fullford, and four feet beyond the front part 
of the house and building on the east side of the 
said house of the said G. Fullford, without the pre- 
vious consent of the said local board of health. 

Other counts charged the defts., in like manner, 
with bringing forward a certain building forming 
part of West-street, and numbered 17, and with 
building an addition to a house and to a building 
forming part of West-street and numbered 17, 
beyond the front of the house and building on 
either side thereof, without such consent. 

The facts of the case were as follows : — 

By an Order in Council, dated 5th Sept. 1841). and 
publi.shed in the London Gazette of Sept. 18, 1849, 
the Public Health Act ^sects. 50 and 96 excepted) 
was ordered to be applied to ^^the entire area, 
places and parts of pUioes comprised within tho 
boundaries at present fixed as the boundaries of the 
parish of Fardiam," and such area, places and 
parts of places were constituted a district for the 
purposes of the said Act. 

The defts. are father and son. The former, a 
builder, purchased, some years ago, a piece of land 
situate on the north side of the West-street of the 
town of Fareham, on which he erected a dwelling- 
house, in which he has since resided with his family^ 
and what is now called the West-street is a public 
highway, and forms a portion of a turnpike-road 
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originally made under the proYiaions of a local Act, 
50 Geo. 3, c. 14, but is now maintained and regu- 
lated by a subsequent local Act of 1 Will. 4, 
€. 61, both of which Acts are declared to be public 
Acts. 

The said house was so erected as to leave an 
intervening space between it and the public high- 
way of the said street, such intervening space bcmg 
used as an ornamental garden in front of the said 
house, and being about sixteen feet deep on the east 
side, and twelve feet deep on the west side of the 
said house, and being separated from the highway 
of the said street by a dwarf wall and iron pabsades, 
outside which is a footway and then a carnage road, 
which together form the highway of the street 
aforesaid. 

The said house of the deft. G. Fullford, at the 
time alleged in the indictment, had a house on either 
aide of it ; that on the east side being in course of 
erection, and extending several feet beyond the 
house of the said G. Fullford, and each of which 
last-mentioned houses also had an intervening space 
or garden between it and the highway of the street 
aforesaid. 

It was agreed by the counsel on both sides that 
the plan produced at the trial on the part of the 
prosecution, and the model furnished on the part of 
the defts. might be referred to for the purpose of 
more particulariy delineating the relative position 
of the said before-mention^ houses and public 
highway. 

In the month of Oct. 1862 the defts. proposed to 
erect an addition to and in front of the said house 
to be used as a shop ; and on the Slst Oct. 1862 
the deft. Fredk. G. Fullford delivered to Thomas 
Buckham, the surveyor to the Fareham local board 
of health, a plan of the proposed work, and also an 
application in writing to the local boaid of health, 
in order that he might lay it before the said local 
hoard. 

The following is a copy of such application : 

Meadow-house, Fareham, Oct 3L 
Qentlemen,— I have this day forwarded to your aurvevor 
Air. Buckham the plan and apedfleation of a shop which I 
propoae buUding in the Weat-atreet, Fareham. I aloo beg 
to infonn yon that the worlc was oommenoed prevloas to 
the pabUcation of the notice which yon haye recently iaraed, 
1>at u now stopped until the decision of the board Is made 
Icttown as to the distance the building is to be erected from the 
atreet (Signed) F. G. Fuixtokd. 

The following is the notice so referred to which 
had been previously inrinted and issued by the said 
Xooal Board of Health: 

Notice. 

Whereas by tiie LocaJ OoTcmment Act (18tiQ Amendment 
Act 1861, sect 88, it is enacted as follows: 

It shall not be lawftal, at any time or times hereafter, within 
tbedlatrict of onr local board of health, to bring forward any 
liOose or building, forming part of any street, or any part 
thereof, beyond the front wall of the house or bnildhig on 
eitiier side thereof, nor to build any addition thereto beyond 
the ttoot of such house or building, on either side of the same 
«& aftoesAid, without the previous consent of such local board. 

Kow we, the Local Board of Health for the district of 
TarelHin, in the county of Southampton, do hereby give you 
notids, that any person offending against the above-named 
promons of the said Act will be proceeded against as the 
law directs. By order of the Loeal Board, 

Fareham, 18th Oct 1862. Aunuw I>Bnnai, Clerk. 

The said plan of the said F. G. Fullford showed 
that the prt^osed erection was intended to cover the 
whole of the intervening space between the house 
of the said G. Fullford and the said street or high- 
way, except an interval of nine inches immediately 
against tl^ footway forming part of the said high- 
way, and that it was to extend eight feet beyond the 
front of the house on the east side thereof nearest 
to the said highway. But in truth no part of the 
said erection was built nearer to the said highway 
than 4ft. 4in. 

The said application so made by the said 
F. G. Fullford was taken into consideration by 



the local board of health on the then next follow- 
ing day, and a resolution was come to by the said 
board, which was communicated to the said defts. 
by the following letter : 

Fareham, lat Not^ 1862L 
Sir,— I am directed by the Fareham Local Board of Health 
to inform you that the plan of a shop intended lo be erected 
by you in the West-atreet haa been laid before them, and that 
with regard to the boundary they require you to keep the 
line of street which will be pointed out to you by the sur- 
veyor.— I am. Sir. Ac, Alfueo DnrvxR, Clerk. 
Mr. F. a. Fullford. 

On the same day (the 1st Nov.) the said Thomas 
Buckham, by direction of the said local board, went 
to the said house of the said G. Fullford, and there 
saw the two defts. G. Fullford and F. G. Fullford, 
who were then personally working at the said pro- 
posed erection ; and the said T. Buckham pointed 
out on the ground there the exact line within which > 
the said defts. were required by the said local board i 
to keep the said erection ; that is to say, the ex- 
treme of the front wall (being that of the door - 
porch) of the house, on the east side of the said 
proposed erection, and which was many feet beyond . 
the front wall of the house ^on the west side of the - 
said proposed erection. 

The defts. subsequently built the addition to the ■ 
said house, as shown on the said plan and model, 
being beyond the line of front so pointed out by the 
said T. Buckham, and contrary to the aforesaid 
directions, and against the consent of the said local 
board of health, and the said shop, which has an 
internal communication with the said dwelling- 
house, was opened for business about Christmas 
1862, and has since been used and occupied as a 
grocer's shop, in connection with the said dwelling- 
house of the said G. Fullford, by the said F. G. 
Fullford. 

Later in the said month of Nov. 1802, notice* 
was given to the defts. by direction of the said 
local board of health calling upon them to remove - 
so much of the said erection as projected beyond 
the line prescribed to them by thor said surveyor ; 
and the defts. not having done so, on the 27th Jan«. 
following another notice was given to the said defts.. 
by the direction of the said local board that an in-- 
dictment would be preferred against them at the 
next Assizes for infringing the provisions of the- 
liocal Government Act (1858) Amendment Act 
1861, by making the said erection without the con- 
sent of the said local board of health, and at the said 
Spring Assizes for the said county an indictment 
was accordingly preferred, and a true bill found by 
the grand jury against the said defts. 

The town of Fardiam is a market-town, contain- 
ing, according to the last census, a popvdation o£ 
6000 inhabitants. It lies on the main road between 
the towns of Portsnoouth and Southampton, and 
is crossed by two turnpike-roads, which con- 
stitute the public highways of the four prin- 
cipal streets of the said town, of which West-street 
is one. 

Under the order in coundl before mentioned a 
system of drainage and water supply has been intro- 
duced into the said town, and the Public HealUi 
Act has otherwise been put into full operation 
therein. 

The turnpike-roads before mentioned are repaired 
by the turnpike trustees ; that forming the West- 
street or highway in question under the before- 
mentioned Acts of the 60 Geo. 8, c. 14, and 1 Will. 
4, c. 61^ but the local board of health de facto 
exercise jurisdiction over them so far as requisite 
for effectuating the general piupoaes of the Public 
Health Act, and over all the private property 
abutting on the said roads as part of the district oi 
the said local board, but the defts. dispute their * 
right so to do. 
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Ilie pablic sewerage and water pipes are carried 
under West-street throughout its whole extent, and 
all the houses in the said street (the deft.*B house 
included) are in connection therewith. The street 
is also lifted with public gas lamps. The words 
** West-street'* are conspicuously painted on the 
lioases at each end thereof, and the houses in the 
said street on both sides thereof are numbered. The 
saidstreeihas a raised footway on etther side thereof, 
as shown on the modeL The footway on the north 
aide of tite said street on which the def ts/ house is 
aitaate, Taiiea in width from nine to fourteen feet 
in different parts thereof, and is flagged about 
one-third of its whole extent, and hiui a curb- 
alone f<Nr two-thirds of its whole length, but imme- 
<iiatelT opposite to thedefts.' house for some distance 
on either side, and in some other parts of the street, 
it has at present neither curb or flag-stone. Hie 
aaid street contains a Ifarket Hall, Trinity Church, 
two dissenting chapels, an institution hall and 
<diarity schooL All excepting Trinity Church are 
nearly a quarter of a mile distant from defts.' 



nearly a 
premises. 



Upon the above facts I directed the jury to find 
the defts. guUty and they were convicted ; and I 
respited the judgments and admitted the defts. to 
bail, and rcsenred for the consideration of this Court 
the question whether the erection of the said shop 
and bmiding by the defts. under the drcumstances 
above mentioned comes within the prohibition con- 
tained in the 28th section of the statute 24 & 25 
Yict. c. 61, upon which the indictment was framed. 

William Ebls. 

The Solidtor-Gtneral for the defts.~The shop 
front was built on what was formerly a garden 
inclosed by a wall, and was about four feet from the 
footway. The 24 & 25 V^>t. c. 61, s. 28, enacts that 
^ it shall not bo lawful within the district of any 
load board to bring forward any house or building 
fonning part of any street, or any part thereof, 
beyond the front wall of the house or building on 
«itfier side therec^, nor to build any addition thereto 
Iwyond the front of such house or building on either 
aide of the same, as aforesaid, without the previous 
consent of such local board. First, this was not a 
street In the Public Health Act 1848, incorporated 
"With the 24 & 25 Vict c. 61, a street is defined by 
aect 2, — " the word ' street ' shall apply to and in- 
dnde any highway (not being a tuminke-road), &c.** 
In this case the road is a turnpike-road, and it 
was intended to exclude such roads from the juris- 
^liction of the local boards, and to leave them under 
the jurisdiction of the turnpike trustees. And that 
this was intended, is further shown by 21 & 22 Vict, 
c 98, s. 41, which empowers local boards to enter 
into agreements with turnpike trustees as to the 
Impair, &e. of roads and streets within their dis- 
tricts. [Erlb, C. J.— The definition of ''street** 
in the 11 & 12 Vict, c 6a, has relation to sect 68 
of that Act, which vests the property in the streets, 
^cc in the local boards, and to show that it was 
not intended to take the property in tumpike- 
zoads out of the turnpike trustees.] In the Towns 
Improvement CUuses Act (10 & 11 Vict. c. 84\ s. 68, 
the phrase ''house or building projecting beyond 
the regular line of street** is used. This is not a 
street, because the houses have gardens in front of 
them, and the houses are not all at an equal distance 
from the road. What is to regulate the length of 
the gardens in front of houses so as to form a 
street ? If houses with gardens of 20 feet only are 
in a stieet, why not houses with gardens of 100 
yards in front of thorn? Again, the houses on the 
same side of the way are detached, each standing 
on its own land. [Mellor^J. — Some houses like 
these have ground in front belonging to them, un- 
fenccd from the public way, on which the public 



can go ; others have the ground in front fenoed o£f, 
and on which the public cannot go. Is the same 
rule of construction to apply to both ? It is clear 
the clause applies to houses only which do not come 
doseuptotheroodway. Blackbubn, J. — It is difficult 
to say that Devonshire-house, in Piccadilly, forms 
part of the street.] This was originally a country 
road vested in trustees, and now the houses do not 
adjoin, but are detached at irregular distances. 
[Pollock, C. B. — How could you apply the term 
'* street** to such houses as Lord Wlumicli£Fe*s, in 
Curzon-street, Mayfair ; or Mr. Holfoid's, in Park- 
lane? The projection in front of Sir John Soane's 
Museunv Lincoln's -inn -fields, was maintained, 
although it was said to be contrary to the pro- 
visions of the Metropolitan Building Act] Inde- 
pendently of the statute, the defts. had a right 
to build on their own land, as they have done, 
and the words of the statute should be much 
more stringent than they are to take away such 
right 

Colerid^ Q.C. for the prosecutors. — ^I agree that 
it is onl;^ by the cogent words of some statute that 
a party is to be prevented from dealing with his own 
property as he pleases. In this case the defts. are 
prevented from doing so by the 24 & 25 Vict. c. 61, 
s. 28, which prevents them bringing forward their 
house or shop beyond the front wall of the house or 
building on either side thereof. That does not 
mean the houses or buildings on either side " in a line 
therewith.** Unless this place is not a street, the 
defts. have infringed the statute. The real question 
is, is this a street, ordoes the defts.'house form part 
of a street ? [IdABTiN, B. — ^Is this a question of 
fact or law ?] It is a question of law. It is called 
West-street ; but it is conceded the name is not conclu- 
sive. It is the ordinary access from the town to the 
railway-station. This is a highway in a town, and 
the object of the statute was to compel uniformity of 
line of buildings in towns. The meaning of the 
word street, as given in Johnson's, Webster's, and 
Bichardson*s dictionaries was quoted. 

Pollock, C. B.— We are all (rf opinion that the 
question whether this was a street or not was a 
question of fact for the jury, which has not been 
determined by them, and Uierefore that this oonvic- 
tion cannot be sustained. I believe that all of us 
are not agreed as to whether this was a street or not. 
I and some of my brothers think that it was not. 
^leaking for myself only, in mv opinion, and as far 
as it is a matter of law on which it is neceasary to 
give a direction to the jury, this sctof^detached 
houses, all of which were not in a continuous line, 
and had not an apparent continuous line, was 
not a street within the meaning of the Act in 
question. 

Erle, C. J. — ^I am of the same opimon. The 
question is, what is the meaning of the wofd 
" street ** in sect 28 of 24 & 25 Vict. c. 61 ? I think 
the word " street" was meant to apply only to a 
row of houses in some degree continuous and nroxi- 
mate to one another, and I ought to have left the 
question to the jury, telling them that if In their 
opinion the houses had not that degree of con- 
tiguity and proximity that was necessary to 
constitute a street, they ought to have acquitted 
the defts. 

Martix, B. — ^I am of opinion this was of necessity 
a question for the jury. In this case I am quite 
satisfied that this was not a street within the mean- 
ing of the Act of Parliament. It was a question of 
fact for the jury to detq^mine on ^ best directioB 
that the judge could give to the jury under the eir«> 
cumstances. In this case there is really nothing to 
guide them to the concluiioa that it waa a street. 
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The name is not conclnsive, for the old Watling- 
stieet in many parts had no houses. The question 
not having been left to the jury I concur in 
thinking that the conyiction cannot be sustained. 
I should rather have left the case to the jury, with 
the intimation that this was not a street. 

Blackbubn, J. — I am of the same opinion. I 
agree that this was a question of fact, whether, 
within the meaning of the 24 & 25 Vict. c. 61, s. 28, 
this house formed part of a street. Whether the 
houses and buildings on one side of a road are so 
continuous as to form a continuous road is a 
question of fact. In the present case I incline to 
Uiink that th^ did, but still that was a question 
for the JHi/^ on which they might have found cither 
way consistently with the evidence. 

Mbllor, J. — I am of the same opinion. I agree 
with my brother Blackburn, that if on the ques- 
tion of whether this was a street having been sub- 
mitted to the jury they had found either way, I 
should not have been disposed to disturb the finding. 
Hie question really is, whether these houses were 
so near as to form a continuous row of buildings, 
and tl^ question was really one for the juiy, 
whetlier they formed a street or not. 

Conviction quashed. 



(Before Pollock, C.B., Martin, B., Btles, Black- 
BURx and Mellor, JJ.) 

Rbq. v. James Lee and another. 

Fabe pretences — Indictment — Particularity — Evidence, 

The indictment charged that prieonere falsely pretended 
that two loads of soot which Hie prisoners then delivered 
weighed 1 ton 17 cwL, whereas they weighed but I ton 
13 ciPt., by means of which false pretence the prisoners 
obtained Ss. 

7As evidence xoas that a contract existed between prose- 
cutor and prisoners for soot, which nroseaUor was to 
biof at the rate of SSs. per ton. Deliveries were made 
fpom time to time, and payment was made according to 
As quantities so prcteadad to be delivered. The pri- 
saners put broken brides and slack.cunong the soot in 
their cartt and went to a public weiahing machine^ and 
got the wbtde weighed and a ticket of such weight 
given. Afterwards the brides and slack were removed 
and the cart with the soot in it taben to the prosecutors 
and the soot ddivered and the tickets presented and 
pagpnent mads bif the ^nrosecutor acoording to ike 
waghts specified w the ttdoets : 

Hdd,' that ^ indictment was suffidenth spec^ in 
fonn, and thai the prisoners were tndictaoiefor obtatn- 
ing money by false pretences. 

Case reserved for the opinion of this court at the 
last jyotlinghamahire Michaelmas Sessions; 

^^ two prisoners were convicted of obtaining 
money under false pretences. 

The indictment charged in the first count that the 
prisonera on the 20th Aug. at Oxton did falsely pre- 
tend to one Jos^h Burgess Thurman that two loads 
ifi soot which the prisoners then delivered to the 
$iSd J. B. Thurman did together weigh 1 ton and 
]7 cwt., .whereas in fact the said two loads of soot 
<Bd not weigh together 1 ton and 17 cwt., but only 
weighed I ton 18 cwt, the sidd prisoners well know- 
ing the said pretence to be false, by means of which 
false pretence the said prisoners obtained from the 
said J. B. Thnmian 8s. with intent to defraud. 

The seQond ooont charged, that the prisoners 
on the SOth Aug. «t Oatton did falsely pretend 
to one J. B. Thuimao that three loads of soot, 
one of which said loads of soot the prisoners 
delivered to the said J, B. Thurman <m the 17th 



Aug., and the remaining two loads of which soot 
the prisoners delivered to the said J. B. Thurman. 
on the 20th Aug. aforesaid, did together weigh 2 tons 
11 cwt. 2 qrs., whereas, in fact, the said three loads 
of soot did not weigh together 2 tons 11 cwt, 2 qrs., 
but only weighed 1 ton 9 cwt., the said prisoners 
well kno¥dng the said pretence to be false, by 
means of which false pretence the said prisoners 
obtained from the said J. B. Thurman 2L Is. with 
intent to defraud. 

The prosecutor was a farmer. The.prisoners were 
chimney sweepers, of whom the prosecutor had 
agreed to purchase soot at the rate of 1/. 18s. per 
ton. 

On the 17 th Aug. the prisoner Lee delivered to 
the prosecutor a cart load of soot, and at the same 
time presented to the prosecutor a ticket of the 
alleged weight of the soot (14 cwt. 2 qrs.) . 

The soot was weighed and a ticket obtained at a. 
public weighing machine, seven or eight miles 
distant from the prosecutor's residence. 

Prosecutor paid Lee IL 7s, Qd. for that soot, 
believing there was 14 cwt. 2 qrs., as stated on tho^ 
ticket. 

On the 20th Aug. both prisoners delivered to the 
prosecutor two loads of soot, and gave to the prose- 
cutor two tickets of the alleged weight of such two 
loads. 

The soot was weighed, and the tickets obtained 
at the same weighing machine as before ; the 
weight of one load was stated on the ticket to be 
17 cwt 2 qrs., and the weight of the other load wa» 
stated on the other ticket to be 1 ton 1 qr., and the 
prisoner Lee said those were the weights of the two 
loads. 

The prosecutor then paid the prisoners for tha 
two loads of soot according to the weights stated 
in the ti/s'o ticket:}, belieWng those weights to bo 
correct 

The two loads of soot were then put to the first 
load of soot bought on the 17th Aug., the prosecu> 
tor not then having suspicion of any fraud having; 
been committed, but in a few hours afterwards, in 
consequence of information received by the prosecu- 
tor, the three loads of soot were weighed by him, 
and the three loads together were found to contain 
only 1 ton 9 cwt, being 1 ton 2 cwt 2qrs. less than tho 
weight represented by the prisoners to be con- 
tained in the three loads, and 8 cwt less than the 
weight represented to be contained in the two loads 
last delivered. 

The price of 1 ton 9 cwt would have been only 
2^ lis. The price of the three loads, at the weight 
pretended by the prisoners, was 4^ 18s., and that 
sum was actually paid by the prosecutor to tho 
prisoners. The price of the two loads last delivered 
at the weight pretended by the prisoners was 
8/. 10*. 6cL, which sum was paid by Mr. Thurman 
to the prisoners on the 20th Aug. 

The three tickets were produced by the prosecu- 
tion during the trial, and put in evidence. 

It was proved on the trial that three loads of what 
appeared to be soot were weighed by the prisoners 
at the machine mentioned in the tickets, and that 
the weights represented on the tickets were tho 
weights of the three loads at ^e time they were 
weighed. 

It was also proved that, between the time of 
weighing the last two loads of soot at the machine 
and the delivery of the soot to the proeecutor» 
the prisoners had, during the transit, removed from 
the carts in which what appeared to be soot was 
conveyed, three bags full of broken bricks and wet 
coal slack, weighing upwards of 4 cwt., and which 
was in the carts when the loads were weighed ; and 
that, between the weighing machine and prose- 
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cator't iireiiiiBes was a distance of several miles ; so 
that therefore the prisoners had ample opportunity 
of removing other soot from the cart without heing 
observed. 

Upon their arrest the prisoner Lee said, iu allusion 
to the bags of bricks and coal slack, *- We were 
taking those bags to a man*8 garden at Carrington, 
and we forgot to leave them ;" but no evidence was 
offered in support of this statement nor, except as 
aforesaid, was any explanation given of the deficiency 
between the soot delivered and the weight mentioned 
on the tickets. 

The inrisoner's counsel objected to the indictment 
that it did not sufficiently set forth the false pretence : 
that it ought to have set forth the fact that the 
soot was weighed and tickets were given that it 
ong^t to have set forth the contents of the tickets, 
and then ought to have alleged that the false pre- 
tence was the production of the tickets. Prisoner's 
counsel also objected that it was not an offence 
under the statute to cheat by false representation of 
the weight of the soot. 

The Court overruled the objections, and held that 
it was an offence within the statute* that the false 
pretence was sufficiently set forth in the indictment, 
and that the tickets were only matters of evidence, 
and that it was not necessary to set them out in Uie 
indictment. 

The jury found the prisoners guilty, but the 
prisoner's counsel requested a case for the court 
above. The Sessions respited judgment and dis- 
charged the prisoners upon their own recog- 
nisances. 

The questions left for the consideration of the 
Court for Crown Cases Reserved are— first, is the 
^se representation of the weight of the soot a false 
pcetence within the statute? and if so, secondly, is 
that pretence sufficiently set forth in the indictment ? 
Helper, Chairman. 

YeatmoH for the prisoner. — ^The conviction can- 
not be sustained. First, the indictment is insuf- 
flcient for not alleging that the ticket was used 
as a false pretence. It must l)o shown what the 
false pretences are by which the property is obtidned : 
nUx V. Mam, 2 T. R. 581.) So in iJer v. Mvnox, 2 
Stra. 1127, it was held necessary to specify the false 
tokens in the indictment by which the property was 
obtained. The ticket was the inducement to the 
prosecutor to part with his money. [Mellor, J. — 
The ticket is only the means of proof — the false as- 
sertion is the same.l Secondly, assimiing the 
indictment good, no offence was proved. This was 
an ordinary case of buying and selling, in which the 
seller gave short weight. That is not indictable : 
(JRe^. V. Eagktony 6 Cox C. C. 559.) [Martix, B.— 
Not so. At the time of the delivery of the soot a 
ticket is presented, which tmly specifies what was 
the weight of the cart at the weiglung machine, but 
then that was made up partly by broken bricks and 
slack, and the prisoners pretended that it was all 
soot, and the ticket was used to vouch that false 
pretence.] (i2ez v. Reedy 7 C. & P. 848, was then cited.) 
[Blackburn, J.—- That was overruled by Reg, v. 
TSkoicood, 7 Cox C. C. 270, from which the present 
case cannot be distinguished.] In this case the 
prosecutor got a quantity of soot in respect of 
his contract, but not all the weight that he was 
entitled to. This 4s not a case of false pretences 
yuch as was contemplated by the statute. 

Cavty for the prosecutor, was not called upon to 
argue. 

Pollock, C. B.— We are all of the same opinion 
that the indictment is good, and that the evidence 
sui^Kirts the indictment. The objection to the 
indictment is not well founded. Tl^ indictment 
atates the offence in the words of the statute, and it 



is not necessary to state more than the general 
nature of the offence as it is here stated. The case 
of Reg. V. Sherwood is in point As to mere false 
representations in bu3ring and selling, and in the 
course of bargaining, it was not the object of the 
Legislature to make lliem the subject of indictment 
for false pretences. But in this case, though a 
bargain was made in the first instance, yet by a 
subsequent device the buyer was imposed on by the 
seller as to the quantity of soot delivered, and that 
was the subject of indictment. The conviction will 
therefore be affirmed. 

Martin, B. — I am of the same opinion. There 
can be no doubt in this case on the second count of 
the indictment, which states precisely what the 
circumstances were. It is true that the weight of the 
soot was vouched by a ticket, but that was used only 
to confirm the prisoner's statement, while in reality 
it was merely a lie, with tlie circumstance of a 
ticket been used as a voucher that that was the 
weight of the soot, but in fact it was made up with 
bricks. It was not necessary to mention the ticket 
in the indictment, for that was merely evidence of 
the false pretence by which the money was obtained. 
This is a clear case 

The rest of the Couit concurring, 

Conviction affirmed. 

(Before Pollock, C. B., Martix, B., Btles, 
Blackburn and Mellor, JJ.) 

Reg. v. Langxbad. 

Indictment — Larceny and receiving — Recent possession-^ 
Evidence, 

It is a presumption of facty and not an implication of 
kaofrotn evidence of recent possession of stolen pro- 
perty unaccounted for, whether the offence of steating, 
or ojffeloniousbf receiving, has been committed. 

Where an indictment contains counts for ktrcem and 
receiving, unless the eviaknce excludes the probability of 
one or ike other offence having been committed, the case 
should be left to the jury on both counts. 

Case reserved for the opinion of this court at the 
General Quarter Sessions of the peace, held at the 
Castle of Exeter, in and for the county of Devon, 
on the 2ard Feb. 18C4. 

James Langmead was indicted and tried for : 

1st count. Stealing at Belstono, on the 22nd Dec. 
1863, four wether sheep, two ewes, and six sheep, of 
the goods and chattels of George Glanficld. 

2nd count. Feloniously receiving the said sheep, 
knowing them to have been stolen. 

The following is the material part of the evi- 
dence taken at the trial : — 

Qeorge Olanfleld, farmer, at Bebtone.— Hab a right of 
common on Belstone-common. Had aix^-one sheep on Uie 
common In the month of December last About a foitnlght 
before Christmaa-day I saw all my sheep but two on the com- 
mon. About Thursday ot Friday after Ghrlstmas-day I went 
to see my sheep, and found all except thirteen. On the 8rd 
Feb. I went to Collypriest, Mr. Bond's farm ; saw twenty-one 
sheep there of the Dartmoor breed. I examined them and 
was certain there were four of mine ther& I went again on 
the following Tuesday. Examined the Hock again, uid then 
found six of my sheep, two ewes and four wethers (including 
the four). 

John French, servant— Living with Mr. Langmead.. He 
kept a car Just before Christmas. He has two sons, one about 
twelve, the other about eight One morning In Christmas 
week he told me to get the car. I got the oar and went with 
my master and his two sons as far as Sdcklepath. Went 
through Mr. Beddaway's court to get to the road, and came 
out La the road about two miles from Okehampton, about one- 
mUe and a-half from Sticklepath. When we came to the 
tnmpike-road we went on to the head of StioklepaUi, and then 
I went back again. We did not go into the village t I went 
within about a gunshot 

Elizabeth WiUa— I lire at Sticklepath. The house I occupy 
joins the high road. I was out of my bed and saw a flock oC 
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riMep foiog through the vUIoge, driven by two boys. I cannot 
atiiy who they wore. My imprenslon wu that they were Hr. 
Langmead's boys. It wan before ChrintmaA, and bright moon- 
light It was early In the morning ; I ooauot tell at all what 
time. 

Croos-examined.— It is a common thing for sheep to be 
driren through Sticklepath. I cannot say whether it was a 
month before Christmaa 

John Hunt— In employment of Hr. William Smith, cattle 
dealer.— On the SSrd Dec. I went to the King William Inn, 
aboat t mile from Exeter, at seren o'clock in the morning, in 
conseqaeuce of directions given by my master. J. saw that no 
sheep bad passed, and then I went on to the Okehampton-road 
half-a-mile, and thero I met a boy with a flock of sheep— 
twenty-ono. I spoke to the boy, and having spoken to him I 
drove the sheep back to the inn and went into the publio- 
houee. I first saw prisoner ontsido thepabUc-house; another 
boy was with him. Both boys had breakfast One of the boys 
is here now (points him out in court). That Is the boy that 
drove the sheepi I put the sheep into a lane by the roadidde, 
and then went into the inn. The sheep seemed weary with 
travelling. I know Sticklepath; that must be seventeen or 
eighteen miles from £xeter. Prisoner said, before he went 
into Little John'rt Cross Inn, he should like to see what keep or 
food the sheep had. After breakfast I went to a field, into 
which Mr. Smith directed the sheep to be put The prisoner 
went with me. It lies a mile towards Exwlck. I told prisoner 
he was to meet my master at the Swan Inn, at St Thomas's, in 
the evenlngi When I went to the field I turned the sheep in. 
The prisoner and the two boys went with me^ 

John Lewis, Innkeeper, King William Inn, at 'Little John*8 
Croea — Knows the prisoner ; nas known him for some time. 
He came to my house at eight o'clock on the 28rd with his 
youngest boy in a car. He put the horse In the stable, and 
ordered breakfast for himself and two boya. '* I want break- 
fast for myself and two boys." After he had arrived there 
abODt ten minutes or a quarter of an hour, the second boy 
camoL He said he had sheep coming along the road, and be 
wished to stop them in the yard till he got keep for them. I 
refoaed, because I thought they would trespass on my garden. 
Prisoner said they were much tired; they would soon lay 
down. He had his breakfast with hia two boya, and then left 
thehonse. 

WnUam Smith, cattle dealer.— Becollects receiving a letter 
fNm the prisoner on the iOnd Dec. I have missed it Mr. 
Langmead wrote me he should have some sheep coming on ; 
he would be eariy at Little John*s Cross, at the Khig William 
Inn. He said, if I could not be thero to deal for them, I was to 
■end some person to show where to put the sheep in my field. 
I waa going somewhere, and could not be thero that monihig, 
and sent Hunt Between six and seven in the evening, on the 
Strd, I went to the Swan Inn at St Thomas's, and there saw 
prisoner. I believe I sold, ** Where are the sheep?" to Mr. 
Langmead. He said, '' They are up hi your field, what shall 
you ehaigo me for the keep of them ?'* I spoke short I said, 
*• Nothing at aa If j'ou don't sell them you can keep them." 
I saii, ** What— have you sold them r Prisoner said, •' No ; I 
have hai a very good offer for them.'* I went with him to my 
flell I did not count the sheep. Prisoner siUd there were 
twmtr-one. He said there were two ewes, and I took for 
granted the remaining sheep were wethers. Ho sold, *'Tou 
shall ha vethem for SSL IQs.** We returned to the house, and 
I gave him the money. He told me he had bought a portion 
of them. 

Alfnd Bond.— Besides at Collypriest farm, Tiverton. On 
the 8th Jan. I purchased sheep of Mr. Wm. Smith. Purchased 
twen^-one. Sent them home to the farm. They were Dart- 
moor sheep, redded over the backs andsidet^ In the beginning 
of February, poliue constable Harris came. I told him where 
to go to find the sheep. Some days after, on a Tuesday, 
Harris, the prosecutor, Beddaway, and EndaooU came. They 
did not take the sheep. They remained in my possession till 
after I had been to Northtawton. Then I gave them to 
Harris. 

• The prisoner's counsel at the close of the evidence 
for the prosecution submitted to the court that 
there was not sufficient evidence to go to the jury, 
but the Court decided that there was, and after 
reading through the evidence by the Chairman, the 
whole case was left to the jury. 

The jury found the prisoner guilty of feloniously 
receiving the sheep, knowing thein to Iwve been 
stolen. 

"Whereupon the counsel for the prisoner objected 
that there was no evidence before the court to sup- 
port the second count, and that the jury ^ould have 
been directed that they could not find the prisfHicr 
guilty on that count, for (he contended) the evi- 
dence proved no more than recent possession by the 
prisoner after the loss, unaccounted for, and that 
although a presumption of guilt might legally be 
inferred from recent possession unaccounted for 
alone, if the offence of which the jury foimd the 



prisoner guilty liad been theft, yet that guilt could 
not be inferred from recent pocsession unaccounted 
for alone, in considering whether the prisoner wan 
guilty of feloniously receiving the sheep, knowing 
them to have been stolen. 

The Court were of opinion that there was sulB- 
cient evidence to support the verdict, but at the 
request of the prisoner's counsel they granted a 
case on the following question^ 

Whether upon the whole case the jury should 
have been directed that they could not lawfully find 
the prisoner guilty upon the second count. 

The prisoner was sentenced to four years' penal 
servitude. 

Execution of the sentence wa^ respited until the 
judgment of this Court shall have been certified to 
the clerk of the peace. The prisoner is now iu 
gaol. B. Andrews^ Chairman. 

Carter for the prisoner. — There was no evidence 
that ought to have been left to the jury on the count 
for receiving. Kecent possession of stolen property 
is not evidence of feloniously receiving : if it proves 
anytliing it is evidence of stealing. [Mjsllob, J. — 
The evidence of Elizabeth Wills, that she saw the 
sheep driven by two boys, and that her impression 
was that they were the prisoner's boys, surely was 
some evidence (whatever its value may be is another 
question) for the jury upon tlie count for receiving.] 
Kecent possession raises the presumption that the 
prisoner stole them rather than that he received 
them. Tlio evidence of Elizabeth Wills came to 
nothing, for she could not say when it was that she 
saw the sheep driven by two boys, and that it might; 
have been a. month before Cliristmas. It is neces- 
sary to infer more conditions in the case of receiving 
than of stealing — in the latter case you must infer 

(1) that the things were stolen by some one else; 

(2) that the prisoner received them ; (8) that they 
are the same things ; and (4) a receiving with guilty 
knowledge. Mere recent possession does not in thifi 
case enable you to infer all those things. In 2 Buss, 
on Crimes, 247, it is said : *' Upon an indictment for 
receiving stolen goods there should be some evidence 
to show that the goods were in fact stolen by some 
other person, and recent possession of the stolen 
property is not alone sufficient to support such an 
indictment, as such possession is evidence of stealing 
and not of receiA-ing." 

/tec V. IkH^w, 6 C. & P. 399; 

Heg v. Odtfy, 2 Denn. C. C. 
Allison's Principles of the Law of Scotland was 
also referred to. 

Pollock, C. B.-— We are all satisfied that the 
chairman could not have withdrawn the case from 
the jury on the count for feloniously receiving the 
sheep, or liave given them a direction that there 
was no evidence of felonious receiving by the pri- 
soner. The distinction between the presumption as 
to felonious receiving and stealing is not a matter 
of law. No doubt, upon the evidence, no other per- 
son than the prisoner appears distinctly to enter 
into the transaction, and all that appears is that the 
prisoner was fomid very recently in possession of 
the stolen sheep. That prima facie is evidenee of 
stealing rather than of receiving, but in no case can 
it be said to be exclusively such, unless the party 
is found so recently in possession of stolen pro- 
perty, aud under such circumstances as to exclude 
the probability of receiving: as where a party is 
stopped coming out of a room with a gold watch 
which has been taken from the room ; but if he has 
left the room so long as to render it probable that 
he may have received it from some one else, then it 
may be evidence eitlier of stealing or of feloniously 
receiving. In the X)re6ent ease, I think that Uio 
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••«vidaioe of receiving was more cogent than that of 
stealing. It is very likely that the prisoner sent the 
two boys to drive the sheep^ and that they had in- 
nooently taken them from some one else who had 

■ stolen them from the common. 

Mariix, B.— I am of the same opinion. The 
•question is, if the indictment had contained a comit 
for felonionsly receiving only, could the chairman 
have stopped the case from going to the jury ? I 
think <dearly not. It is utterly impossible to say 
that there was not some evidence from which the 
jmy mi^t have inferred that the prisoner's two 
tons stole the sheep, and that the father received 
them. No doubt, the jury, believing it to be the 
. more lenient course to find the verdict of feloniously 
receiving, acted accordingly. 

Byxj£8, J. — ^I am of the same opinion. There are 
several grounds on which this verdict may be sus- 
tained. The prisoner might have been guilty of 
leoeiving the sheep if the two boys had stolen tiiem. 
Tliat was a possible case on the evidence. Again, 
lie might have sent the two boys as innocent agents 
to get them from another person who had stolen 
them. Thirdly, the two boys may be looked upon 
. as guilty agents in receiving, and the prisoner treated 
.as an accessory before the fact, which would render 
him liable to be tried for a substantive felony. This 
is like the case of a burglary in which a woman is 
<x>noemed who is found deiJ^g vrith the property 
stolen, in which case it is for iSe jury to determine 
In what character she is criminally liable. 

Bi^ACKBURX, J. — ^I am of the same opinion. As a 
proposition of law there is no presumption that 
leoent possession points more to stealing than re- 
odving. If a party is in possession of stolen pro- 

. perty recently after the stealing, it lies on him to 
give an account of his possession, and if he fails to 
account for it satisfactorily, he is reasonably pre- 
sumed to have come by it dishonestly; but it 
depends on the surrounding circumstances whether 
he is guilty of receiving or stealing. Whenever the 

. eireumstances are such as render it more likely that 
he did not steal the property, the presumption is 
that he received it. In the present case I believe 
tiiat the jury have drawn the right conclusion. 

Mellor, J. — I am of the same opinion. In this 
' case I think that there was evidence on which the 
jury might have come veiy fairly to either conclu- 
sion of stealing or of receiving. 

Conviction affirmed. 



(Before Pollock, C.B., Martin, B., Byles, Black- 
burn and Mellor, JJ.) 

Reg. V, Mary Senior. 

Pajvr^ — Juriadiction — Stmday-beer trading — Prohibitni 
howB—n ^ 12 Vict, c. 49. 

To an indictment for jyfrjurif on the hearing of an infor- 
mation before justices under tkeW ^* 12 Vict, c, 49, 
for keying open an inn for the sale of beer Yo nersons 
not being travellers, before half-past twelve o*ciock on 
Sunday afternoon^ it was oltjected bg counsel tltat the 
justices had no jurisdiction, and that the il ^ 12 Vict, 
c. 49 toas repealed, and for this Whiteley r. Heaton, 
27 L. J. 217, M. C, was cited: 

Held, on the autltoritg of Harris r. Jenns, 3 L. T. 
Rep. N. S. 408, that the 11 j- 12 Vict. c. 49 was not 
repealed, and tlterefore that the justices had juris- 
diction* 

Case reserved for the opnion of this court by 
E. F. Price, Esq., Q.C., sitting as Commissioner at 
the Yorkshire Lent Assizes 1864. 

This case was tried before me, sitting as Comniie- 
ioner for Byles, J., at the last York Assizes. 



The prisoner was indicted for wilful and corrupt 
perjury alleged to have been committed upon the 
hewing of an information before justices sitting 
at petty sessions. 

The information was laid against one Thomas 
Sellers under the statute 11 & 12 Vict, c 49, s. 1, of 
which the following is a copy : 

'* Borough of Wakefield, in the West Riding of 
Yorkshire. 

'*The information of James McDonnold, of Wake- 
field, in the West Riding of the county of York, 
chief constable, taken before the undersigned, one 
of Iler Majesty's justices of the peace in and for 
the said borough, in the West Ridmg of the county 
of York, the ISth Feb. 1864. 

*'That Thomas Sellers, on Sunday, the 7th Feb. 
inst., at the borough of Wakefield, in the said 
Riding, was licensed to keep his house as an inn 
there, and did open his house there for the sale of 
beer therein to persons not being travellers, before 
half -past twelve o'clock in the afternoon, contrary 
to the statute in that case made and provided. 
^* Jambs McDonnold. 

*' Taken before me, Samuel Holdsworth." 

At the close of the case for the prosecution it 
was objected by Mr. Campbell Foster, for the pri- 
soner, that there was no jurisdiction in the justices to 
hear the information under the statute above named ; 
and he further contended that the statute 18 & 19 
Vict. c. 118, was the only statute now in force 
limiting the hours during which public-houses^ 
beer-houses, &c. should be open for the sale of 
liquor, and that this latter statute had, in effect^ 
r^)ealed the 11 & 12 Vict, c 49, under which the 
information was laid, and that it is no offence to 
sell beer, &c. during an^ part of the forenoon of 
Sunday. Mr. Foster rebed on the case of Whiteley 
v. Heaton, 27 L. J. 217, M. C. 

I overruled the objection and left the case to the 
jury, who convicted the prisoner, and she was sen- 
tenced to three months' imprisonment, but allowed 
to be on bail until the opinion of the Court for Crown 
Cases Reserved could be obtained. 

I reserved a case for the opinion of the judges as 
to whether my ruling was right that the 11 & 12 
Vict. c. 49 is still in force and that it is an offence 
to keep open a public-house for the sale of liquor 
during the hours prohibited by sect. 1 of the latte 
statute, and ther^ore that the jurisdiction in th 
magistrates to hear the information was sufficiently 
established. £. F. Price. 

No counsel were instructed on either side. 

Martin, B. — ^The court has been referred to the 
case of Harris v. Jenns, 80 L. J. 188, M. C. ; 3 L. T. 
Rep. N. S. 408, in which it was pointed out that my 
brother Bramwell, B. could not nave intended what 
he is reported to have said in Whiteley v. Heaton^ 
viz., that the 11 & 12 Vict. c. 49, was repealed by 
the 17 & 18 Vict, c 79. Harris v. Jenns decides that 
the 11 & 12 Vict. c. 49 is still in force, and therefore 
the justices had jurisdiction to hear the information 
in this case, and the conviction is good. 

Conviction affirmed. 

Saturday, April 30, 1864. 

(Before Pollock, C. B., Blackburn, KsAnNC and 
Mellor, JJ., and Pigott, B.) 

Reo. v. Fretwell. 

Felony — Sliooting into a crotvd — Unlawful wounding"^ 
24^-25 F/cr. c. 100, «. 18. 

A jierson who fires a pistol at a group of persons, not 
aiming at any one inparticular,but intending generally 
to do grievous bodily harm, and ser^relif wounds one of 
the grmtp, may fje indicted and convicted for feloni- 
ousjij shooting and woundinq the person injured with 
intent to do grievous bodily harm. 
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Case reserved for the o^nion of this court by 
Bj'les, J. 

The prisoner was indicted for feloniously shooting 
at Hirats Lawton with intent to do grievous bodily 
harm to Hirats Lawton, and tried before me at the 
last York Assizes. 

The prisoner had been assaulted and annoyed by 
several other young men, among whom was the 
prosecutor. Immediately afterwards these young 
men were standing together in a group of 'about 
fifteen persons. The prisoner drew a pistol from 
his pocket and fired into the group. The prosecutor 
received some severe shot wounds in his neck and 
chin. 

The jury found that the prisoner did not aim at 
the prosecutor, or at any one else in particular, 
but that he fired into the group, intending 
gencraUy to do grievous bodily hann, and so unlaw- 
fully wounded. 

Judgment was postponed, and the prisoner re- 
mains in custody, the question being 

Whether, on this finding, the prisoner be guilty of 
the felony charged in the indictment, or of the mis- 
demeanor only ? (See Reff, v. Smith, 1 Dears. C. C. 
^59 ; 7 Cox. C. C. 5 (a), and the cases cited.) 

J. B. Byles. 

No counsel appeared on either side. 

By the Court. — ^The prisoner might very property 
be convicted of the felony. 

Conviction affirmed, 

Reg. v. Henbhaw and Clabk. 
Indictment — Fahn pretence — Statement of. 

An indictment far obttdmng money hjffahe pretences 
alleged that prieonertt ptitended to P., who lived at 
T.'i and acted as T/e rejireeentative, that C. had 
come from London to the residence of H^ and that P. 
teas to give C. 10s., and that T, was going to allow 
C. 10». chweekfor the benefit of his health) 

Held, that the indictment did not state with sufficient 
certainty a false itretence of an existing fact. 

Case reserved for the opinion of this court by the 
Recorder of Brighton. 

At the General Quarter Sessions of the peace for 
the borough of Brighton, hoiden on the 19th March 
1864, Lewis Henshaw and John Clark were tried 
before me upon the following indictment : 

Borough of Brighton, to wit. — ^The jurors for our 
I«ady the Queen, upon their oath present, that Lewis 
Henshaw and John Clark, on the I4th day of Jan. 
18G4, unlawfully, knowingly and designedly did 
falsely pretend to one Henrietta Pond, who then 
lived at one Madame Temple's, and acted as her 
representative, that the said J. Clark had come 
down from London, to the residence of the said L. 
Henshaw, and that the said H. Pond was to give him 
10«., and that the said Madame Temple was going 
to allow the said J. Clark 10«. a-week for the 
l)enefit of his health. By means of which false 
pretence the said L. Henshaw and J. Clark did 
then attempt imlawf ully to obtain from the said H. 
Pond the sum of 10«. with intent to defraud. 
Whereas in truth and in fact the said H. Pond was 
not to give the said J. Clark the sum of \0s. or any 
other sum of money, and whereas in truth and in 
fact the said Madame Temple was not going to allow 
the said J. Clark the sum of lOs, a-week, or any 
other sum of money, for the benefit of his health, as 
they the said L. Henshaw and J. Clark well knew 
at the time when they did so falsely pretend as 
aforesaid, against the form of the statute in such 
case made and provided. 



<e) Reg. v. BmilK — ^If A. Intending to murder B. ahoots at 
and wounds C, supposing him to be B., he is guilty of wound- 
ing C. with intent to murder him, for he intends to kill the 
person at whom he shoots. 



The facts of the case, so far as they are material 
to the point reserved, were as follows: 

On the 15th Jan. last, in the evening, the two 
prisoners went together to the shop of Madame 
Temple in Brighton ; she has also a shop in London. 
After Henshaw, in the presence and hearing of 
Clark, had made a statement to one of Madame 
Temple's assistants, he requested to see the one of 
the assistants who kept the accounts. H. Pondi 
being the person by whom the accounts of Madame- 
Temjde's Brighton establishment are kept, then 
came forward. 

Her evidence was, that Henshaw, in the presence^ 
and hearing of Clark, said : " This young man 
(meaning Clark) has come down from London ; that 
he (n^^aning Clark) had been in the Brompton 
Hos^ntal with a bag leg ; that he (meaning Clark) 
had seen Madame Temple in London ; that Madame 
Temple said that I (H. Pond) was to give him 
(meaning Clark) 10». a-week while he was at 
Brighton for the benefit of his health. I refused to- 
do so, saying that if Madame Temple wished me to- 
do it she would send me a letter the next morning. 
Once or twice Henshaw said, '* You do not intend 
to give the 10*." Henshaw said to Clark, *'Wa» 
that what Madame Temple said ?" Chirk said '' Tea."' 
Henshaw then said that he would write to Madame 
Temple, and the prisoners went away together. 

Madame Temple was called, and denied ever having^ 
seen, or having any knowledge of either of the priso- 
ners. The counsel for the prisoners objected that the 
indictment alleged no false pretence of an existing 
fact, and negatived no false pretence of an existing 
fact, all the facts alleged and negatived being 
future. 

I held that the false pretence that the said H. 
Pond was to give him 10». was a sufficient false 
pretence of an existing fact to support the indictr- 
ment, and that the second false pretence, even if 
not of an existing fact^ might therefore be taken into- 
consideration in conjunction with the first false 
pretence, but reserved the point for the considerv- 
tion of the Court of Criminal Appeal. 

The jury found both prisoners guilty, and they 
were sentenced by me to four calendar months* 
imprisonment, with hard labour, and were committed 
to the House of Correction at Lewes in execution of 
that sentence. 

The question for the opinion of the Court of 
Criminal Api>eal is, whether upon this indictment 
the said conviction was right. 

Jomr Locke, 

Becorder of Brighton. 

Cktnolly for the prosecution. — The indictment 
shows sufficiently a false statement of an existing 
fact. [Pollock, C. B.— What is the existing fact 
alleged?] That Madame Temple had said that 
Pond was to give Clark 10a. a-week whilst he was 
at Brighton. [Pollock, C. B.— That is not so laid ; 
the averment is that Pond was to give him 10«,, and 
that Madame Temple was going to allow him 10«. a - 
week. Now if I say .that I am a member of Par- 
liament and am not, that is a false pretence ; but 
if I say I expect to be made a peer, that is 
no false pretence.] In one sense the act to be done 
must idways be future, for the result of the false 
pretence, the obtaining of the money, is necessarily 
so. The averment that Pond was to give CUrk 
lOf. is the statement of an existing fact. [Pioott, 
B.— Does it not req\iire the words "by her authority" 
to make the statement sufficient ? Blackburk, J. 
—The case of Reg, v. Archer, Dears. C. C. 449 ; 6- 
Cox C. C. 515. is the nearest in your favour. Here 
the prisoners do pretend that Clark was in some 
way connected with Madam Temple.] The case of 
Reg, V. Fr^, I Dears. & B. 449, 7 Cox C. C. 394, 
was then cited. Here the substance of the thing'is • 
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a pretended conrersation with Madame Temple, 
which never took place. 
No counsel appeared for the prisoner. 

Pollock, C.B.— The majority of the Court are of 
•opinion that the indictment does not state with 
sufBcient certainty any false pretence witiiin the 
rule that requires that an existing fact shall be alleged 
as the ground of the false pretence. Very likely 
Mme speculation may be formed from this indict- 
ment as to what the false pretence was, .but the 
majority of the court do not think that it is stated 
with si^fficient certainty. 

Blackburw, J.— I agree with the Lord Chief 
Baxon that the false pretence sliould be stated with 
sufficient certainty by which the money was 
attempted to be obtained. Speaking for myself 
only, I should say when it is alleged, as here, 
«<that MadamTempie was goingto allow John Clarke 
lOs. a-week," that is to be construed and under- 
stood in the sense and meaning that Madam Temple 
had expressed such an intention at a previous time, 
and that Pond was to give 10^;. on her account, and 
therefore that it is a sufficient statement of a 
false pretence of an existing fact. If the count 
liad stated the facts according to the evidence 
there would have been no doubt that it would 
then have been a sufficient false pretence. 
Although I doubt, I Concur in the judgment 
of, the court, and do not require the case to be 
argued before the fifteen judges. 

PiGOTT, B. — I entertain considerable doubt 
whether there is a statement in the indictment of 
a false pretence of an existhig fact. 

Mklloh, J. — ^Upon the whole, I agree with the 
Lord Chief Baron^ that the false pretence is not, 
according to the rules of criminal pleading, alleged 
with sufficient certainty. 

Kbating, J.— -I agree that the statement in the 
indictment is susceptible of the construction put 
upon it by my brother Bhickbum, but I do not 
think that the indictment states it with convenient 
certainty. 

Pollock, C. B. — ^In consequence of what has 
fallen from my brother BUckbum, I wish to add 
that, if the averment is susceptible of the meaning 
he has put upon it, it ought to have been left to the 
jury to say whether the words made use of by the 
prisoner did really mean that which would midce it 
a criminal offence, and that the judge ought not to 
take upon himself to say that they meant that 

Conviction quashed. 



COT7BT OF aXTEEN'S BENCH. 

Bcported by Joas Thosifsok end T. W. Hauxdebs, Esqn., 
Banisten-at-Laiv. 

Wediiesday^ April 27. 
Keg. r. Wilkinson. 

Aldiovse licence — 9 Geo. 4, c. 61 — Class of liouses to 
which licence extends. 

Under the 9 Geo. 4, c. 61 (an Act to regulate the pant- 
ing of licences to keepers of inns, alehouses and 
•victualling houses in England^, justices have no power 
to grant a licence to sell exciseabU Uqitors with the 
eotuHtion attached Hiat they are not to he drunk or 
consumed on the premises^ or to any^ other class of 
houses than inns, hotels^ alehouses and victualling houses 
wherein the liquors may be drunk or consumed upon the 
premises. 

Special case stated by the Devonshire Court of 
Quarter Sessions on appeal by five persons against 
the refusal of the Licensing Justices of the Paignton 
diTision to renew their licences to sell exdseable 



liquors to be drunk and consumed on their respective 
premises at Torquay under the 9 Geo. 4, c. 61. 

None of the houses occupied by the apps. were 
used for the accommodation of man and beast in the 
usual way in which inns or hotels are used. The 
apps. supplied wines and spirits in small quantities, 
varying from a quart bottle to half-a-innt, to persons 
who came and asked for them, but never allowed 
them to be consumed on their premises. Indeed all 
the apps. have been for some years past required by 
the licensing justices, as a condition for the renewal of 
their licences, not to allow any wines or spirits to be 
consumed on their premises. 

The justices now declined to renew the licences on 
the sole gromid that the apps., not being hotel or- 
innkeepers, or keepers of victualling houses, were not 
persons to whom licences could be granted under 
the 9 Geo. 4, c. 61, adding that the 24 & 25 Vict, 
c. 21, s. 2 ^commonly called the Bottle Act) had" 
defined the limit to which wine merchants such as 
the apps were allowed to sell wines and spirits by 
retail. 

The Court of Quarter Sessions confirmed the- 
decision of the licensing justices, subject to the 
opinion of this court as to the above construction of 
the 9 Geo. 4, c. 61. 

Bere for the apps. — ^The question desired to be 
ascertained is, whether such licences can be granted 
under the 9 Geo. 4, c. 61 (an Act to regulate the 
granting of licences to keepers of inns, alehouses 
and victualling houses in England). By the inter- 
pretation clause, '* inn, alehouse, orvictusdling house, 
shall be deemed to include all houses in which 
shall be sold by retail any exciseable liquor to be 
drunk or consumed on the premises.'* By the 24 & 
25 Vict. c. 21, 8. 2, what is called the bottle licence 
was created, that is, power to sell spirits in any 
quantity by retail not less than one reputed quart 
bottle, not to be drunk or consumed on the pre- 
mises. It wss contended that the justices had power, 
under the 9 Geo. 4, c. 61, to grant the licences 
applied for by the apps : 

Modlen v. 8n<nebal( 31 L. J. 44, Ch. 

CocKBUBN, C. J.— The case is too clear for argu- 
ment. The Act 9 Geo. 4, c 61, s. 1, expressly says 
that it shall be lavrful for the justices to gzaat 
licences for the purposes aforesaid, to such persons 
as they shall deem proper ; that is, to persons keep- 
ing, or about to keep, inns, alehouses and victualling 
houses. 

Blackburn, J. — ^It comes to this: the Act gives 
nstices a discretionary power to grant licences to 
inns, alehouses and victualling houses, and it appears 
that the justices, thinking the number of inns, hotels 
and alehouses already licensed sufficient, have 
adopted the practice of granting licences with the 
condition attached that there is to be no exciseable 
liquor drunk upon the premises, and the question is» 
is that correct ? Tlie essence of the statute is, that 
the party licensed shall keep an inn, alehouse, or 
victualling house, and the power to grant licences i» 
not extended to places where liquors are not to be 
drunk or consumed on the premises. 

Mellor, J.— The justices have a discretion tO' 
grant licences under the 9 Geo. 4, c. 61, which they 
have never exercised in the apps.' favour, as to tiie 
general form of licence, but only in the linuted 
way stated in the case, which is clearly contrary to 
law. 

Shee, J. — Except hotels, inns, alehouses and 
victualling houses, no others are to be licensed imder 
the 9 Geo. 4, c 61. 

Judgment for the reiq>s^. 
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Reg. V, The Gcabdiaks op the Poor op the 
Isle op Wight. 




By a local Act (16 Geo. 8, c oS) the directon and 
acting gumdUxaa of the poor, or aiof Jive of them^ 
vsere to hiad out pauper apprentices. In pursuance 
ihertofy an indenture of apprentUxthip was executed^ 
whick purported to he between the guardians of the 
poor of the one party and the apprentice's mistress of 
the other part ; and in the operative part it witnessed 
*' that the directors and acting guardians^ hf virtue of 
the Act, didputj place and bind the pauper as 
(if^rentice." The covenants by the mistress were made 
•With the guardians, and by one of them site bound her' 
self not to assign over the apprentice without the 
consent of the said directors and acting guardians. 
In witness thereof the guardians caused the common 
seal of the union to be put to the indenture ; and the 
indenture was subscribed by two justices : 
Held, that by the 8 i* A. Will 4, c. 63, s. 2 («), the 
indenture was rendered valicL 
CtLBe for the opinion of this Court from the Mid- 
dlesex Ck>iurt of Quarter Sessions (Michaelmas 
1862). 

The Court of Quarter Sessions, on appeal, con- 
firmed an order of justices, dated July 22, 1862, 
4idjudging the place of the last legal settlement of 
Samuel Jennings, a lunatic pauper in the HanwcU 
Asylum, to be in the parish of Newchurch, in the 
Isle of Wight Incoiporation and Union, and ordering 
the guardians and directors of the poor of the Isle 
of Wight Incorporation and Union to pay to the 
parish officers of St. Margaret's, Westminster, the 
sums of 8L 7s. for expenses of examination before 
justices and eonyeyance of the lunatic to the asylum, 
and 26/. 10«. for nuiintenance in the asylum, and 
the further sum of 14«. weekly to the treasurer of 
the asylum from the 29th July 1862. 

The material grounds of adjudication were as 
foUows : — 

That the lunatic is not legally settled in our said 
parish, but hath his last legal settlement in the 
parish of Newchurch, in the Isle of Wight Incoiv 
poration and Union, in the county of Southampton. 
That the said Samuel Jennings is the lawful 



(a) 8 ft 4 WHL 4, OL 63, B. 2 : •' And whereu. by divers Acts of 
Parliament heretofore made and passed, the directo*rB, 
gwariHanK, aedng gttardianii, or other offleeni of incorporated 
Inndreda, parishea and other dlatriotB, are by the said Acta 
of Farliameot respectively authorised to bind poor children 
apprenticea in the manner by the said Acts of Parliament 
respectively prescribed and directed ; and whereaa the said 
directors, gnaidiana, acting gnardiaaa and other officers 
have bound oat poor children apprentices by indentures, to 
which the said dsreotors, guardians, acting guardians and 
other officers have been, by their description as directors, 
guardians, acting guardians, or other officers of such incor- 
porated Ihundreds, paiiahes and other districta, respectively 
made parties of the one part, or to which they have by their 
said descriptions reepectlvely been binding parties, and which 
fndenturea have been executed by the said direotors, guardians, 
acting guardians and other officers, by affixing thereto the 
•seal of the corporation of which they are directors, guardians, 
acting guardians and officers respectively, and In no other 
manner by them ; and whereas doubta have been entertained 
as to the effect and validity of hidentures so executed, and It is 
desirable to remove such doubts, be it declared and enacted 
that, from and after the passing of this Act, In all cases where 
4aiy indentures for the binding out poor children amirentloes 
have been heretofore or shall be hereafter executed by any 
directors, guardians, acting guardians, or other officers of any 
hundreds, parishes, or other districts now incorporated, or 
hereafter to be incorporated, under and by virtue of any Act 
of Parliament, by affixing thereto the seal of the corporation 
of which they are or diall be directors, goardlanii, acting 
guardians, or other officers respectively, such execution of the 
oaid indentares respectively shall be deemed and taken to be a 
good, valid and effectual execution of the said indentures res- 
pectively by the said directors, guardians, acting guardianR, or 
other oJBcers of such incorporated hundred, pturishes and 
other districts respectively." 



son of Thomas Jennings and Sarah his wife. That 
the said Sarah Jennings, in or about the year 160^ 
her name being then Sarah Pye, was, by indenture^ 
duly bound apprentice to a Mrs. Thomas, a board- 
ing-house keeper, who then resided in the town of 
Ryde, in the parish of Newchun^ in the Isle <£ 
Wight Incorporation and Union, in the county of 
Southampton, for a period of three years, to leant 
the art or employment of a domestic servant, and 
she fully served her said mistress as such apprentice 
for a period of two years, and during the whole of 
that time she resided and slept in the house of her 
said mistress, and that at the end of her said 
service of two years the said indentures were can- 
celled. That the said Sarah Jennings was bom in 
the parish of Whitweli, in the Isle of Wight, in or 
about the year 1794. 

The grounds of appeal were as follows : — 

That the said Sarah, the wife of Thomas Jennings, 
formerly Sarah Pye, was not by indenture duly 
bound apprentice to aMrs/rhomas,aboarding<-lKnifle 
keeper, who then resided in the town of Ryde, for & 
period of three years. 

That the said Sarah Jennings was not bom in 
the parish of Whitweli, in the Isle of Wight 

That the said Samuel Jennings is not legally 
settled in the said parish of NewcSiurch, or in any 
parish in the Isle of Wight. 

At the trial of the apj^fd the resps. commenced 
their case by endeavouring to prove the settlement 
by apprenticeship, and for that purpose put in 
evidence the indenture hereinafter mentioned and 
proved the identity of the Sarah Pye therein men- 
tioned with the mother of the pauper lunatic. 

The indenture was as follows : — 

This indenture, made the 10th day of Oct. A.a 1808, between 
the auardians of the Poor withhi the Isle of Wight, In tho 
county of Southampton, of the one part, and Eleanor Thomas^ 
of the parish of Newchurch, in the lale of Wight aforesaid, 
of the other part : 'Witnesseth that the directors and acting 
guardians of the poor wlUiln the Isle of Wight aforesaid, hj 
virtue of the Act 16 Gea S, entitled '* An Act to continue ths 
corporation of the guardians of the poor within the Ide oC 
Wight, and to <»Qfirm,** &c., and by and wi& the c<Hi8ent of 
two of His Majesty*8 justices of the peace within the said 
county of Southampton, whoee names are hereunto sah- 
scribed, acting in and for the division of the Isle of Wight 
aforesaid, have put, placed and bound, and by these presents 
do put, place and bind Sarah Pye, a poor girl whoee parenta 
are not able to maintain her, of Uie age of fifteen years or there^ 
abouts, apprentice to the said Eleanor Thomas, with her to 
dwell and serve from the date hereof until she shall arrive at 
the age of eighteen years, during i^I which time the said 
apprentice her mistress faithfully shall serve in aJl lawful 
business, according to her power, skill and ability, and 
honestly, orderly and obediently in aU things demean and 
behave herself towards her mistress and all hers during the 
said tenn. And the said E. Thomas, for herself, herexeoutors^ 
administrators and assigns, doth covenant, promise and agree 
to and with the said guardians of the poor and their suooessoro 
that she the said £. Thomas, herexecutors, administrators and 
assigns, the said apprentice lu the art of a housewife shall 
teach and instruct, or cause to be taught and instructed, and 
shall and will, during all the term aforesaid, find, provide and 
allow unto and for the said apprentice suffieieni meat, 
drink, apparel, lodging, washing, physic in time of sick- 
nesB, and all other necessaries during the said term, 
and so provide for the said apprentice that she be 
not anyways a chaige to the said guardians of the poor 
within the said Isle of Wight, or their successors; but ot 
and from all charges shall and will save and defend the Mid 
guardians of the poor harmless and tndfemnifled during the 
said term. Provided always, that die said last-mentioned 
covenant on the part of the said R Thomas, her execatoni 
and administrators, to be done and performed, shall oontintie 
and be in force for no longer time than three months next after 
the death of the said E. lliomas, in case the said £ Thomas 
shall happen to die during the continuance of the said 
apprentlceshli), according to the Act of 33 Geo. 3, entitled An 
Act &C. . . . . And also shall and will, at the end of the 
said term, provide, allow and deliver unto the said apprentioo 
double apparel of all sorts, good and new. And, further, Uia& 
she the said K Thomas shall not nor will at any time during 
the said term assign or turn over the said apprentice to any 
person or persons whomsoever without the licence and consent 
of the said directors and acting guardians or their sucoessom 
first had and obtainedin writing for that puipose. Inwitoeas 
whereof to one part of these indentnres. to remain with Ao 
said E. Thomas, the said guardians of tne poor have caused 
their common seal to be set; to the other part thereof, to 
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_. A vlih the said guardlous of the poor, the said E. ThomM 

hath set her hand and seal the day and jrear above written. 

We, whoee names are hereunto subscribedL, two of UIb 
JJlafee^'B J«iitlce« of the peace for the oonnty of Southampton, 
tao% In and for the divialou of the lale of Wifht, do hereby 
oonaent to the placing out and binding of me above said 
.-spprantioe aecoroing to the true intent and meaning of the 
■ above IndeBtaie. J. Dklgarno. 

J. Barwu. 

It was objected, on the part of the apps., that the 
•aid indenture was invalid in point of law, and for 
the detennination of this question the following 
facts are nuUcrial: 

By 16 Geo. 8, c 53, it was enacted, that the oorpo- 
ntion created by a certain Act of Parliament 
therein recited by the name of ** The Guardians of 
the Poor within tiio Isle of Wight," should for ever 
in part and in name be one body politic and 
ccnxKirate in law to all intents and purposes, and 
should hare perpetual succession and a common seal, 
and should be called '' The Guardians of the Poor 
within the Isle of Wight." 

The statute then provided, that on and after the 
last Saturday in June 17 76, all and every person 
.and persons possessed of certain qualifications, the 
nature and amount of which are immaterial, should 
be and were thereby declared to be members of the 
said corporation, and guardians of the poor within 
the aaid island. 

After some further provisions, not material, the 
statute provided for the annual election of twenty- 
four guardians, to be called directors of the poor 
within the Isle of Wight, and thirty-six persons 
•qualified as guardians who were to be acting as 
guardians for the year. 

The attention of the court will be directed to 
.sect. o5 of the Act, b^ng that under which the inden- 
ture professed to be mule, which is as follows : — 

And be H farther enacted that it shall and may be lawful to 
.sad for the dbvctora and aotlng gnardiana, or uiy live of them, 
whereof two at least to be cUreetors, to bind any poor children 
10 be apprentices for any term not exceeding their respective 
ages of twenty-one years, to any persons willing to receive 
m^ chfldren, whether such persons be living within or out 
of the said Isle of Wight; and the said directors and acting 
guardians shall have authority to order the treasurer out of 
tae moneys in his hands to pay such reasonable sum or sums 
ef money at the time of binding to the intended master or 
mJatseas of such child or childron as the said directors and 
acting guardians can agree for with the said master or 



Under these circumstances it was contended on 
the part of the apps. that the indenture was void as 
not being made between the proper parties, inas- 
much as the power to bind apprentices is by the 
statute vested, not in the corporation, but in the 
•directors and acting guardians in their individual 
•capacity, and that the indenture being made and exe- 
cuted by the corporation was not the indenture of two 
•directors and three guardians. On the part of the 
resps. it was contended that the indenture was 
properly executed under the local Act, and they 
also contended that the defect, if any, was cured by 
the statute 3 & 4 Will. 4, c. 68, s. 82. 

The Court decided that the indenture was invalid. 

The resps. then endeavoiired to prove the birth- 
settleraent. 

The Court found as a fact that the said Sarah Pye 
was bom in some parish within the Isle of Wight, 
4dthough in what parish did not appear, but inas- 
much as all the parishes within the Isle of Wight 
contribute to a common fund, out of which alone 
the expenses of maintaining the i>oor are paid, and 
such contribution is irrespective of the expenses 
incurred on behalf of each parish, the Court con- 
Urmed the order, being of opinion that the Isle of 
Wight was in law a parish or place maintaining its 
•own poor, as defined by the interpretation clause of 
the 16 & 17 Vict c. 97, s. 182. 

The questions for the opinion of the Court were : — 
1st Was the indenture above set forth a good and 
vaUd indenture in x)oint of law. 2nd. Was the fact 



of the pauperis mother being bom in some part 
of the Isle of Wight sufficient to support this order 
of adjudication. 

If the Court should decide either question in the 
affirmative, the said order of adjudication and the 
order of sessions arc to be confirmed. If both in the 
negative the said orders are to be quashed. 

/). /). Keaue, Q. C. {Poland with him) in support 
of the order of sessions. — First, with regard to the 
validity of indenture. By sect. 55 of the ActL 
the directors and acting guardians, or any five or 
them, are to bind out the apprentices. Now, although 
the indenture in question piurports to be made be- 
tween the guardians of the one part and £leanor 
Thomas (the mistress of the apprentice) of the other 
part; yet in the operative part the directors and 
acting guardians are described as the parties actu- 
ally binding out the pauper apprentice. The acting 
guardians are included in the general term ** guard- 
ians of the poor," by whom the indenture puiporta 
to have been made. Again> this is a case within 
the 3 & 4 Will. 4, c. 68, s. 2, and the common seal 
of the corporation being attached, the indenture is 
valid: 

Bex V. HmgJiUif, 4 B. & Ad. 050. 

It became unnecessary to argue the second pointy 
as to the birth-settlement in Newchurch, as by the 
decision a settlement by apprenticeship was deemed 
to have been acquired. 

Barrow for the app. — ^The indenture is invalid.— 
It was necessary for the parish officers to pursue 
the terms of their Act strictly in binding out ap- 
prentices : (^lietj. V. JJfrbtfy 13 East, 143.) If this had 
been the deed of the directors and acting guardians, 
and they had affixed the common seal, it would 
have been sufficient But they have not done to. 
The 3 & 4 Will. 4, c. 63, s. 2, only applies where the 
right parties are the parties to the deed, but they 
have executed their power in a wrong wa^. 
rCocKDURK, C. J.— In the deed it is expressly said 
that the directors and acting guardians bind out the 
apprentices.] 

CocKnuRK, C. J.— I have no doubt whatever on 
this point This is the very case the Act waa 
int^ded to cure, viz., where the incorporating Act 
requires that certain parish officers, directors, or 
guardians shall be parties to the binding out of 
pauper apprentices, and those parties have con- 
sidered that they were to act in the name of the 
incorporation, which course of proceeding was held 
in I&x V. Haughley to be improper in such case. 
The 3 & 4 Will. 4, c. G3 was passed to cure that 
defect That Act seems to have contemplated the 
possibility of the very case that has now occurred* 
where the instrument professes to be made between 
the corporation and the apprentice's mistress ; yet 
the directors and acting guardians in the operative 
part are made to intervene, and described as the 
parties who place and bind out the apprentice. They 
are, in fact, the binding parties. 

The rest of the Court concurring, 

Ordfr of Sessions confirmed. 



Thtrsday, April 28, 1864. 
Ex parte Hutsworth. 

Church-rate — (Ejection to its legalitif — Jurisdiction 
of justices* 
H. was sunuuaneilfor t/te nonpaipnent of a diurch-raiey 
and he objected to the jurisdiction of the justices^ 
inasmuch as Ite disputt'^ the validity of such rate, 
upon the grounds that the validity of the preceding 
rate was then in litigation in the Lccksiasiical Courty 
that the rate was unequal, and that a sum of200L had 
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been incfuded in it as costs of the cliurchwardens iii 

the pending suit in the JCcc/esiastical Cmirt, The 

Justices having made an order, 
HeJd, that they had no jurisdiction, 

J. Brown showed cause against a rule obtained by 
Merewttlicr for a writ of certiorari to remove into 
this court an order of justices of Tamworth for the 
payment of a church-rate. It appeared that in Oct. 
1861 a church-rate had been made, for the non- 
jmyment of which Mr. Hutsworth had been sum- 
moned before the justices of Tamworth, upon 
'Which occasion he objected that the rate was 
inraiid on the grounds of its being unequal, and 
l)eing for illegal items. Upon this, the justices dis- 
missed the complaint, whereupon the churchwardens 
instituted a suit against Mr. Hutsworth in the 
Ecclesiastical Court, in which suit the same 
objections were raised, and which (at this date) 
is still pending, awaiting the judgment of Dr. 
Iiushington. In July 1863 another church-rate 
-was made, which is the subject of the present rule. 
3Mr. Hutsworth having refused to pay the same, he 
was summoned before the justices of Tamworth, 
irhen he raised the samcf objections as before, and 
also alleged that such objections were now under 
the consideration of the Ecclesiastical Court ; and 
moreover, that the churchwardens had included in 
the present rate the sum of 200/. as and for their 
expenses of the pending suit in such court. It was 
answered that the valuation complained of in the 
former case was now altered, for that a new assess- 
ment had been made under the 25 & 26 Vict. c. 103 
(Union Assessments Committee Act), and which 
-was the basis of the church-rate ; and that, as Bfr. 
Hutsworth had not appealed against it, he must be 
taken to have acquiesced. The justices thereupon 
made an order for payment. 

It was now contended that, Mr. Hutsworth^s 
objections being made bona fide, and being reason- 
able in themselves, the justices had no jurisdiction 
to make the order. 

MerewetheTj who showed cause in the first instance, 
contended that the objections raised were untenable; 
that as regards the including of the item of 200/. 
as expenses of the lawsuit, the churchwardens were 
iMund to have included them, as they could not ftiake 
a retrospective rate. [Blackburk, J. — ^But it is 
«urely a reasonable objection on the part of a 
parishioner that he is called upon to pay costs before 
it is determined whether or not they are to fall upon 
the parish. It may be that ultimately the costs will 
fall upon the churchwardens personally.] They must 
pay as they go ; they must have money to pay the 
legal costs as they are incurred. 

CocKBURK, C. J. — ^This rule must be made abso- 
lute. There is no reason to doubt that the objections 
taken to the validity of the rate were bondjide^ and 
it was not unreasonable, under the circumstances, 
that these objections should have been made. 

Blackburn, M£Lrx>R and Shee, JJ. concurred. 
Rule absolute. 

Friday, April 29, 1864. 
Sctton V, The Spectacle Makers Company. 

Corporation — Retainer of attorney — Contract without 

common seal. 
JL municipal corporation is not liable for the costs of an 

attorn^ conducting on their behalf an opposition to 

a Bill in Parliament affecting their privileges, unless the 

retainer is under the common seal, 

Special case. 

This action was brought by a solicitor in London 
to recover a bill of costs from the defts.. one of the 
livery companies of London, constituted by Royal 
Charter of Charles II., having a common seal, and 



being governed by a master, two wardens and eight 
assistants. 

In 1852 the corporation of the city of London^ 
promoted a Bill m Parliament for ''regulating 
elections ivithin the city of London and extending: 
the municipal franchise therein." At a meeting of 
various city companies it was proposed on their 
behalf to oppose such Bill ; and the clerk of the 
defts.' company was said to have acted on their 
behalf, and to have assented to a joint opposition to 
be conducted by the pit. Accordingly the opposi* 
tion was conducted by the pit., and all the work in 
respect of which this action was brought concluded 
in 1852. The defts. had paid what they contended 
was their proper quota of the expense, and thiB 
action was reallv instituted to try if they were 
liable for anything more, as pit. contended they 
were. 

Melfish {HoU with him) for the pit.— It is conceded 
that it is not easy to distinguish this case from 
Arnold v. Mayor of Poole, 4 M. & G. 860. In Haigk 
V. North Bierley Union, 1 E. B. & E. 873, a corpo- 
ration was held liable for the exi)ense of investigating 
the accounts of the clerk of the tmion, although the 
employment of the accountant was not under seal. 

Lush (BoviU and Raymond with him) was not 
called upon. 

Blackburn, J. — ^Without deciding whether ther& 
was or was not a retainer in point of fact, I think 
our judgment should be for the defts. on the ground 
that there was no retainer under the common seal 
of the defts.' corporation. A corporation cannot as a 
general rule bind itself to a contract except by ita 
common seal. This case is not within any of the 
exceptions of that rule. The case of Haigh v. . 
North Bierley Union goes further than any other on . 
this point, but that is not applicable to the present 
case. 

Mellor and Shek, J J. concurred. 

Judgment for the defls» 

Attorneys for the pit., Sutton and Ommaney. 

Attorney for defts., W. II. Paltner. 



Saturday, April 30, 1864. 
Reg. V, The Middle Level Commissioners. 

Bridge — Duty of commissioners to re-erect a bridge- 
under a local Act — Dimensions of. 

By a local Act certain commissioners were constituted to 
protect (inter alia) the banks of the river Ouse, ami ' 
by another local Act certain cotnmissioners were con'- 
stituted, under the title of the Middle Level Comtnis^ 
sioners, with powers over a lar^e district of land, anti 
who under such powers had built a sluice bridqe from 
bank to bank over the said liver Ouse. The title 
having brohen in and washed away such sluice bridge 
and 110 feet of the etnbankment adjoining, a local Act 
(25 i' 26 Vict. c. 188) was passed, enacting that the 
said Middle Level Commissioners ^' shall, with all com- 
venient dispatch after the passing of this Ad, at their 
own cost^ erect a new bridge, or otherwise provide and 
make and for ever maintain a good and sufficient 
continuous road or hcUing path over and along or 
near to that part of tlie west bank of the river Ousey 
where recently stood tlie sluice brieve and roadwau 
made by the said commissioners," ^-c. The MidtU^ 
Level Commissioners were ready to build a sluice 
bridge of the dimensions of the old o»«, if there were 
any embankments to which to attach it, Imt declined to 
make one to connect itself with the embankment in its 
present unrestored condition : 

Held, that the words of the statute limit the duty of the 
commissioners to the making of a bridge of ike limits 
of the former bridge. 
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Tbis was a demurrer to a tnandamus commanding 
"die Middle Level Commissioners to construct a 
bridge over the river Ouse. 

It appeared that the buiks of the river Ouse are 
under the control and management of a body of 
^commissioners constituted under a local Act of 
Pailiament, and that the Middle Le\'el Commis- 
'Sioners were another bodjr of commissioners like- 
wise constituted under a local Act, with powers over 
■a large district of land, and who, under such powers, 
fuud. built a sluice bridge from bank to bank over the 
Tsmid river Ouse. The tide having broken in and 
washed awaj such sluice bridge and a considerable 
portion of the bank at each end, a local Act was 
passed (the 25 & 26 Vict. c. 188), enacting (inter 
cthd) that the said Middle Level Commissioners 
** shall, with all convenient dispatch after the passing 
of this Act, at their own cost erect a new bridge^ or 
otherwise provide and for ever make and maintain a 
good and sujfficient continuous road or haling path over 
and along or near to that part of the west bank of 
^e river Ouse where recently stood the sluice 
Mdge and roadway made by the said commissioners, 
floid referred to in the 155th section of the said 
Middle Level Act.** The river Ouse commissioners 
had not restored the bank to its condition before the 
breaking in of the tide, such bank being washed 
away to the extent of 110 feet, nor were such com- 
missiooers parties to the present proceedings. The 
Bfiddle Level Commissioners were ready to con- 
struct a bridge of the dimensions of the former 
bridge, which, however, in consequence of the 
wadiing away of the embankment upon which it 
rested, could not be erected, and they disputed their 
lialulity to build any more extensive structure, or to 
restore the embankment. 

MeBUky Q.C. (i^lenr with him) now appeared for 
the Crowp, and contended that the Middle Level 
CommissioDers were bound, under the terms of the 
local Act, to restore the bridge in an efficient state 
for use, flind that it should be made so as to reach 
tiie existing banks, otherwise the provisions of the 
Act would be wholly nugatory. 

Sir F. Kelbf, Q.C. {Metcaffwith him) argued that 
3die SGddle Level Commissioners were bound only 
to erect such a bridge as before existed, and that 
the Act imposes no new liability upon them, and 
^<hat they are ready to make a new bridge as soon as 
there is an embankment to which it can be attached. 

CocKBURN, C. J. — ^It is certainly very much to be 
■4eplored that upon a matter so very important the 
language of the statute should be so ambiguous ; 
bat it seems to me that the words limit the duty of 
the commissioners to the making of a bridge of the 
.liiiiita provide by the former Act. The words are 
'** over and along or near to that part of the west 
bank of the river Ouse where recently stood the 
ahdoe bridge and roadway made by the said com- 
missioners, and referred to in the 155th section of 
the said Middle Level Act." Now, if the Leipslature 
bad intended that the present breach should be 
panned, nothing would have been easier than to 
luive enacted it. Thisperhaps may havebeenaocuics 
cmisstUf bat we cannot supply the omission. 

Judgment for the deft, 

Mondojf, May 9, 1864. 
Ex parte Pater. 

' Ccnteupt — Licence of counsel-'Juriadiction oj Qucurter 
Sessions. 

A Court. Qf .Qftoiier Sessions is competent to punish for 
canien^ BiU if it treated as a contempt that whiAit 
had no reaeonaoie ground for so treating^ this court 
wiU interpose 

• Counsel has a right to^ and may with proprieft/, coni" 



pfain of acts having the appearance of partiality 
done by one ofthefur^oten; hut to do so in violent ana 
abusive language, or tn a violent manner, and for the 
purpose of insulting the juror, and in spite of the 
prohibition of the court, is a contempt. 
Mr. Pater was a barrister-at-law practising at the^ 
Middlesex Quarter Sessions. During his defence of 
a prisoner he objected to some questions put to a 
witness by the counsel for the prosecution, on 
which the foreman of tlie jury made the observation, 
" We know what this is for." Afterwards, when he 
was cross-examining the same witness, the foreman 
of the jury again interrupted, saying, " You have 
no right to insinuate that the witness is swearing^ 
falsely." Mr. Payne, who was presiding as deputy- 
assistant judge, did not interrupt or rebuke the 
juryman for his interference. In his address to the 
jury, Mr. Pater used these words: '^ I thaiUc God that 
there are twelve jurymen, for if it rested with one^ 
and that one the foreman, there could be no doubt 
of the result ; he ought to be removed from the box 
and another juror put in his place." The affidavit 
of Mr. Payne stated that this was spoken in a 
loud, threatening and insulting tone and manner^ 
and with violent gestures, and that, apprehensive 
of retaliation by the foreman, Mr. Payne requested 
him to withdraw the expressions used, but that 
Mr. Pater refused and repeated them in a loud and 
offensive tone. At the close of the case, he waa 
again asked to withdraw the expressions used, buty 
still refusing, the Assistant^Judge was called in and 
a fine of 201. was inflicted upon Mr. Pater for the 
alleged contempt. 

A rule nisi had been granted on a former day ta 
bring up the order to be quashed. 

The affidavit of Mr. Payne in answer had been 
filed. 

Bovill^ Q. C. and Welsby now showed cause, and 
having read the affidavit of Mr. Payne, he said that 
the question was of great importance to the inde- 
pendence of the Bar, but still more so to the ad- 
ministration of justice. Happily in the Superior 
Courts such occurrences never arose. One the 
earliest and most deeply implanted sentiments in 
the English mind and character was one of dcei^ 
respect for the sanctity of courts of justice ; and 
certainly in the Superior Coiurts such scenes never 
took place, and it was very seldom that there wa» 
any occasion for the interposition of the judges, and 
whenever such occasions did arise, the least intima- 
tion from the bench was sufficient, and was sure ta 
be at once acquiesced in. It was due to Mr. Pater 
to notice that in his affidavit he denied any inten- 
tion to offer any contempt to the court ; but when 
called upon at the time to explain or apologise ha 
refused to do so. 

CocKBURN, C. J.— There could be no doubt that 
counsel had a right to appeal to the jury not to be 
unduly .influenced by the opinion of any of their 
number, and if any of them had expressed them- 
selves strongly against his client he had a perfect 
right to appeal to the rest. It not unf requently hap- 
pened that when a judge intimated his opinion to be 
adverse to one of the parties and the counsel appealed 
to the juiy against that opinion, and reminded then» 
that they were the judges of matters of fact; and 
so long as this was said in a becoming manner, na 
judge would take exception to it. But it is other- 
wise when the mode of making the observation wa» 
offensive, and if ambiguous, and admitting of aa 
offensive interpretation, it ought to be explained; 
and, in this instance, the other observation about 
removing the foreman from the box might serve ta 
illustrate the spirit in which the words were spoken 
for which the fine was inflicted. 

Bovill said that a great deal must, of course^ 
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depend on tone and manner, tis to which only 
those who were present could jud^ ; and it was 
for the court, who adjudged the contempt, alone 
to determine whether what wa^ said amounted to 
contempt. For this he cited Reef, v. Davison^ 4 B. 
^ A., where the Lord Chief Justice had fined a 
party defending himself on a charge of libel for 
obserrationa deemed offensive and amounting to a 
contempt. It was true that was the case of a 
Superior Ck>urt; but in this respect the Court of 
Quarter Sessions was in the same position, that it 
could fine for a contempt of court : and what was 
a contempt it was for that court itself to determine, 
subject, no doubt, in some degree, to the super- 
vision of this court to see if there were any grounds 
for it, but not by way of appeaL It must be taken, 
he admitted, that Mr. Pater was fined for no other 
words than these: *'I tlumkGod there are twelve 
jurymen, for if it rested only with the foreman 
tiiere would bo no doubt of the result.'* But then 
the meaning of the words it was for the court to 
decide. Important as were the privileges of the 
Bur, the administration of justice and the protection 
cf those engaged in it were still more important. 
Barristers had often been termed by great judges 
^ministers of justice," and they owed a duty, not 
merely to their clients, but to the court, and this 
doctrine had been acted upon in many ways. And 
if a barrister unfortunately so forgot*^ himself as to 
use words in a tone and manner which produced on 
the mind of the presiding judge the impression that 
a contempt of court had been committed, it was 
within the province of the court (if a court of record) 
to fine hhn for that contempt, after due opportunity 
sdfforded him for explanation or apology. 

Denmanj Q* C. (with him M^Mahon and Kentahy) 
in 8u]pport of the rule. — It was very important to 
bear in mind that the first occasion of offence had 
not been given by Mr. Tutor — ^no, nor even the 
second; for, first, the }\xxy liad most improperly 
interrupted him, and then the judge had altogether 
omitted to check or control them. 

Melt^ob, J. observed that certainly the observa- 
tions of the jurers were most improper and imper- 
tinent. 

DernnoH said, so it appeared to him. The jury had 
no business to interfere Mith counsel. That was the 
province of the iiresiding judge. 

CocKBUBK, C. J. remarked that sometimes the 
obser\'ations of jurers were useful, but then they 
ought to be addressed to the judge. 

Denman. — Just so ; and surely, after the judge had 
countenanced in this case tliis most improper inter- 
ference of a juror, it was most unjustifiable to fine 
counsel merely for remonstrating against it. 

CocKBURK, C. J. — Much may depend upon tone 
and manner. 

I>emnan, — But no tone or manner can extend 
cr enhirge the import of words beyond the sense 
and meaning of wliich they are naturally capable. 

CocKBURX, C. J. said the court were bound to 
protect the jury. 

Denman, — ^Most certainly, but not from what is 
admitted to be a just remonstrance; for if the 
interruptions of the jurors were improper, and the 
judge cUd not check them, counsel had a right to 
icmonstrate. 

CocKBURy, C.J. said certainly the words them- 
selves were not exceptionablo, but the question was, 
with what meaning they were used. 

JDenman said that must depend upon the words 
themselves. The arbitrary judges who, in the times 
cl the Stuarts, fined jurors or witnesses, tried to | 



eke out the allege<l offences by such epithets as 
"loud," "offensive," or "insulting." But they 
were vague and unmeaning phrases. ** lioud ! '* 
Why, judges sometimes were so. " Offensive I *** 
Why, most people found remonstrances . offensive 
when they were in fault. " Insulting !" That was- 
to be judged of by the words used. And the words 
used here had no such meaning, and were not 
reasonably or fairiy capable of it. To allow a 
banister to be fined for contempt for words admitted 
to be in themselves unexceptionable, merely because 
the judge chose to fancy them uttered with an 
offensive meaning, would be a most dangerous pre- 
cedent. Wliy, our ablest and most illustnous- 
advocates would have been liable to be fined, either- 
in our own times or times gone by, over and over 
again for similar cause. Had theu- Itordshipe for- 
gotten the instance, cited by Lord Campbell, from 
the celebrated case of 77/« Dean of St. AMpk^ in 
which Mr. Erskine was counsel ? The jury had re- 
turned a verdict, "Guilty of publishing only," upon 
which Buller, J. said : 

Ton say he is guilty of pablishing the pamphlet, and that 
the ineaimifi^of the fainaendoes is as stated in the indictment? 

Juror.— Certainly. 

JSInMtf.— Is the word '^oniy** to stand part of the verdict? 

Juror.— Certainly. 

Entine.— Then 1 inRist it shall be recorded. 

BiausR, J.— Then the verdict mnst be misunderstood. Let 
me understand the Jnry. 

JSntine.—The Junr do understand their verdict 

BuLLRK, J.— Sir, I will not be lnterrui>ted. 

Xnttne.-^! stand here as an advocate for a brother citiien,. 
and I desire that the word ^* only ** may be reeonled: 

BuLLBB. J.— Sit down. Sir; remember your dn^, or I ahatt 
be obliged to proceed in another manner. 

£r»lwe.—YonT Lordship may proceed in what manner yoa 
think nt. I know my duty as well as your Lordship knows, 
yours. I shall not alter my ctmduot 

Commenting upon this. Lord Campbell proceeds 
to observe : **The learned judge took no notice of 
this reply, and, quailing under the rebuke of his 
pupil, did not repeat the menace of commitment. 
This noble stand for the independence of the bar- 
would of itself have entitled £rskine to the statue- 
which the profession affectionately erected to his 
memory in Lincoln's-inn-hall. We are to admire 
the decency and propriety of his demeanour during 
the struggle, no less than its spirit, and the felicitoua- 
precision with which he noted out the requisite and 
justifiable portion of defiance. The example has 
had a salutary effect in illustrating and establishing 
the relative duties of judge and advocate in 
England.*' 

CocKBrnx, C. J.— The true answer to that case- 
is, tliat Buller, J. was in the ^vrong and Mr. Erskine- 
in the right. 

Denman, — So hero. It was obvious the juror waa- 
in the wrong, and Mr. Payne, the judge, was in the 
wrong for not checking him, and so Mr. Pater was- 
in the right. Nor were there wanting similar 
instances in our own times, and even among some* 
of those who wero now on the bench. TThe Lotd 
Chief Justice, when at the bar, had not shrunk from 
warmly remonstrating with a judge for some obser- 
vation which showed a disposition to prejudge the 
case ; and two or three years ago Mr. Serjeant Shoe,. 
now on the bench, took a similar course in a case in 
which a juror showed a strong feeling against his> 
client, and the learned judge who presided fully 
approved that course. In the present instance the- 
judgc silently sanctioned the improper conduct of 
the juror, and then, when the counsel remonstrated^ 
fined him for contempt. Such a precedent would be- 
most dangerous, and would afford to arbitraiy 
judges and Courts of Quarter Sessions M over the- 
country a very easy method of silenciiig a spirited 
counsel. ' ' 

CocKouRx, C.J. delivered judgment, that the 
rule for a ceitiorari to quash tlve order should be- 
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(Uscliarged, and that coiuieqiiently the fine should 
fitand. He nid that it was beyond adoabt that the 
OoNirt <^ Quarter Sessions had inherent in it the 
power to punish for contempt of court, as being a 
court of record. Nor was there any question that 
tbb court had authority to prevent any excess 
or usurpation of jurisdiction b^* the Court of Quar- 
ter Sessions. And if the Court of Quarter Sessions 
treated as a contempt that which it had no reason- 
able ground for so treating, this court would inter- 
pose to prerent it from so acting, and protect the 
party thus dealt with, and against whom the power 
to commit or fine for contempt had thus been im- 
properly exercised. Then arose the question whe- 
ther in this case the jurisdiction had been impro- 
perly exercised without any reasonable ground. 
Nor, as regarded that question, this court could 
not take upon itself the functions of a court of 
appeal from the decision of the Court of Quarter 
Sessions. All that they could do was to see that 
^ Cburt of Quarter Sessions had jurisdiction in 
the matter complained of. And in the case of Cftrus 
WUmh, who had been committed for contempt by a 
eoloDial court, the Koyal Court of Jersey, Lord 
Benman thus laid down the law: ^Here a con- 
tempt is supposed to have been committed. It 
is unfortunate when the court has to act both 
as party and as judge; but the judge has 
to decide whether it has been treated with con- 
tempt ; and we cannot decide that he has come to 
a wrong conclusion. The court may be insulted 
by the most innocent words uttered in a contempt- 
uous tone, and so the words here might or might not 
he contemptuous according to the manner in which 
ihey were spoken ; and if the words might be con- 
temptuous, there was ample occasion for the deci- 
sion of the court, with which no other court can 
meddle. £ver>' court in such a case is to form its 
own judgment, and must always feel itself most 
unwilling to interfere in this Vay. Indeed, the 
practice has been discontinued for centuries." It 
is clear that on these principles we must say that 
there was evidence here on which the court could 
reasonably come to the conclusion that a contempt 
had been committed ; and that is all we have to 
determine — we have no appellate jurisdiction in the 
matter. There can be no doubt that the words 
themselves were words which counsel might well 
have uttered in the honest discharge of his duty ; 
and however harsh and unpleasant they might have 
appeared, that would have been no ground for a 
committal for contempt. But if used for the pur- 
pose of insulting the juror, then they were used, 
not in the exercise, but the abuse, of the pri- 
vilege of counsel, and then they would amount to 
a contempt of court, for which the counsel might 
properly be punished. And there is evidence that 
they were so used, for when that sense waa imputed 
to them, he did not disavow it, but repeated the 
w<»ds, and I think it must be taken that he repeated 
them in the sense thus imimted to them, and which 
he did not disclaim. Unfortunately, there had been 
a previous altercation between the counsel and the 
foreman, and I must say I deeply regret that the 
foreman was allowed to make tne observations he 
did without any observation from the court. It 
would certainly have been far better if the judge 
had told the foreman that anything ho had to say he 
mnst address to the court, and not get into a per- 
aonal altercation with counsei. I repeat, that I 
regret extremely that this course was not pursued. 
Tnere had, however, been this altercation, and in 
the course of it the counsel said the foreman ought 
to be removed from the box — an observation ctf a 
voy unpleasant character, and which may serve to 
give a sense and meaning to the other words used, 
and for which the fine was inflicted. The question 
iS| whether these words were to be understood 



merely as an appeal to the other jurors against the 
prejudice of the foreman, or as conveying an 
offensive imputation upon the foreman. Mr, Payne 
at the time suggested that the latter might be the 
meaning, and Mr. Pater did not explain and dis- 
claim it; and when afterwards calied ujion to- 
explain or apologise, he refused to do either, but per- 
sisted in adhering to what he had said, notwitii- 
standing the construction put upon it. No doubt, 
when a man has said nothing which can be 
excepted to, he is not bound to apologise or retract ;. 
but when tiie words he has used are ambiguous, 
surely he may wdl explain. Are we^ under these 
circumstanoes, to say that the court came to a con*- 
elusion so utteriy wrong and unreasonable as that 
we can say that they had no jurisdiction to make 
this order ? I think we cannot say so. I deeply 
regret the unfortunate result. No man can have a 
higher sense than I have of the importimce of the 
rights and privileges of counsel in the discharge of 
their arduous and important duties. I quite agree 
that they have not thoee privileges for uiemselves,. 
but for the whole community, and I should be the 
last man in the worid to limit or to restrain them. 
But, on the other hand, we are bound to protect the 
junrmen in the discharge of their duties, and if, 
looking to the whole of the circumstances, we see 
evidence from which it might fairly be concluded 
that there was an intention to insult, we cannot 
interpose to prevent the consequences from a desire 
to uphold the privileges of the Bar. Deeply, there- 
fore, as I regret the result, I am bound to say that 
we should not be justified in making this rule 
absolute to quash the order. 
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SoEPPARD xsr> OTHERS (apps.) V. The Church- 
wardens, &c. OF Bradford (resps.) 

PooT'rate — lUfomtatoiy — Bight to begin, 
A reformatory eftabUfhed under 17 j- 18 Vict, c, 86, is 

not liable to be rated for the poor-rate. 
In the Ontrtof C, P., differing from the Courts oj 

Q. B, and JEx., the app, has the right to begin. 

The following special case was stated for the 
opinion of the court under the 12 & 18 Vict. c. 45, 
s. 11 :— 

case. 

The respe., by a rate nude for the relief of the- 
poor of the said parish of Bradford, on the 8rd July 
1868, have assessed the apps. nnder the name of the- 
Beformatoiy Committee at Limpley 8toke, in iStud 
sum of 2^ 16s. Sc/., and the apps. have duly given 
notice of appeal, of which the following are set 
forth as the grounds of such Kg^esX : 

1. That the said premises are not liable to be 
rated. 

2. That we axe not liable to be rated in respect of 
the said premises. 

8. That we are not beneficial occupiers of Ihe 
said premises. 

4. That we make no profit of the said premises. 

5. That idl the funds arising from the said 
premises are applied to public and charitable uses 
m conunon with such premiaea. 

6. That the said premises are a xeformatofy 
school for the better training of juvenile offenders 
under an Act passed in a session of Parliament 
holden in the 17th and 18th years of Her Mi^^sty, 
entitled << An Act for the better care and reforma- 
tion of youthful offenders in Great Britain," and 
duly certified accofding to law. 



32 



MAGISTRATES' CASES. 



C. B.] 



Shbpfa&d and othbrs v. Chubchwabdbns, Ac. of B]|ju>fobd. 



[C. B. 



And the said apps. and reaps, have agreed that 
*the facts of the case shall be stated for the o|nnion of 
the court pursuant to the 11th section of the 
12 & 18 Vict. c. 45, and an order of this court has 
been made accordingly, with the consent of the said 
parties. 

The facts are, that the premises in respect of 
which the said rate is made are a reformatory school 
for young female offenders, instituted in pursuance 
of the 17 & 18 Vict, c 86, and other statutes in that 
behalf made and duly certified according to the law 
418 such, and for no other purpose. 

The apps. are the managing committee of that 
institution. They do not reside on the premises, 
hvLt the matron and other officers of the reformatory 
^o reside there. 

The reformatory in question, with a piece of land 
4Lttached, is rented by the apps. at the annual rent 
of 74/L, but none of them reside there. It is 
situated in the parish of Bradford in the county of 
Wilts, and is capable of accommodating fifty girls, 
although there neyer has been so large a numl^r of 
inmates. Offenders from all parts of the kingdom 
may be and are sent to this reformatory, though it 
vas intended for the counties of Wilts, Somerset 
4md Gloucester, and three beds are aliravs retained 
4for girls from the borough of Bath, but of the forty- 
three now under detention four only are from these 
-counties, and one from the borough of Bath. On 
admission, entrance fees axe payabl^ which are paid 
into the general fund of and applied towards the 
maintenance of the institution, and these fees for 
the year 1862 amounted to 22L 12<. In many 
instances also the parents are obliged under 
statutes 18 & 19 Vict. c. 87, and 20 & 21 Vict. c. 65, to 
contribute towards the maintenance of their 
children whilst in the reformatory, which payments 
are however deducted from the amount allowed by 
Government. The pavments during the year 1862 
4imounted to 25/. 2«. QcL The girls are instructed in 
reading, writing, cyphering and religious knowledge, 
and are also engaged in various industrial occupa- 
tions. They make up their own clothes, do the 
washing and other work of the bouse, help in cook- 
ing, and some of the gardening. Mangling, washing 
3xSl needlework, not only of the reformatory, but for 
private families, are done on the premises, and 
during the year 1868, asi^pears by the report of the 
'Committee, the sum of 28/. 5^. 9<L was credited to the 
funds of the institution as the value of the washing 
aad needlework done bv the girls, nearhf the whole 
of which work was performed during tne last four 
months of the year, since which time extensive al- 
terations have been made in the premises which wUl 
•enable mangling and washing to be carried on much 
more extensively. Such work is stated to be done 
on reamnable terms, and the committee (the apps.) 
•express a hope of ultimately making the reformatory 
self-supporting, with the aid received from Govern- 
ment. 

All the funds derived from work done on the 
premises are applied towards the maintenance of the 
institution, or for rewards to the inmates for pro- 
ficiency and good conduct. The remainder of the 
income of the reformatory for the year 1862 (such 
income amounting to 920/. 16s. Id.) was made up of 
donations, subscriptions, Government grant, and 
sundries, the whole of which was applied solely to 
the maintenance of the reformatory, or placed in 
bonks to meet contingencies of the present year, 
and which has since been expended on the main- 
tenance of the institution. 

The question for the opinion of the court is. Is 
the reformatory in question liable to be rated for 
the relief of the poor ? 

Keane, Q.C. for the respe. — ^The question is, are 
these pn>mise8 liable to be rated for the poor ? Tlie 



case of liea, v. Temple, 2 £. & B. 160, referred to in 
the case of Meff. v. Stapleton, 9 L. T. Rep. N. S. 322, 
is closely analogous to the present case. This is not 
a public institution, and is distinguishable from a 
gaol : 

Beg. V. Ucenmd ViduaUerti' Soctety, 1 B. & S. 71 ; 
AftmufmoHSj 2 Solk. 527. 

Erle, C. J. — ^In this court the app. begins. 

Saunekn for the app. — ^In Justices of Bedfordshire 
V. St. Pauls, Bedford, 7 Ex. 650, it was held that the 
resp. was entitled to begin, as the affirmation was 
upon him. 

WiLLEs, J. — ^Tlie practice in this court is other- 
wise. 

Bylbs, J. (to Keane, Q-C.)— As you have gone so 
far you must continue. 

Keane, Q.C.— What difference is there between 
this case and /?. v. Temple f 

Erle, C. J. — ^Therc there was a profit. 

Keane, Q.C. — So here there is some profit. 

Bylbs, J. — ^To whom does it go ? 

Keane. — ^To the support of the reformatory. 

Bylbs, J. — Arc there any children here cx:ept. 
those under criminal sentence ? 

Keane. — No. 

Bylbs, J.-~Then how does this differ from a ^iwl ? 

Keane. — ^Therc is no compulsion on any one to esta- 
blish a reformatory, and the person who does so may 
give it up at any time ; he supports it in part and 
the Government in iwrt ; but in a prison there is 
an imperative duty and necessity to support the 
prisoners. Gaols are a port of the State system; 
reformatories arc not, but the charity of private 
individuals in a particular direction, assisted by 
Government aid. 

Keating, J. — Could the committee release any of 
the prisoners before their sentence was out ? 

Keane. — I think not ; but if they became insolvent 
they could say, "You must take the children away.** 
This is not a continuous but a voluntary duty, which 
they arc not compelled to perform longer than they 
please: 

17*&18Victc. 86; 
20 & 21 Vict, c 65. 

Erle, C. J. referred to the Dartmoor Prison case^ 
Gambler v. Overseers of Lydford, 8 Ex. & B. 346. 
Lord Campbell was always of opinion that benevolent 
persons should not by their benevolence increase the 
burden of their neighbours. 

JTMrne.— Just so. This is a place that carries on a 
species of trade, and a profit is made, and the trustees 
by their servants are the occupiers. 

T. W. Saunders for the ap^ — ^llie principle is» 
that if the institution is entirely of a benevolent 
chanicter, and there is no beneficial occupation^ 
there is no liability to be rated : 

Reg. V. Waldo. Oald. 358; 

Reg, V. SL George the Martyr, So/utiuoarh, 10 L. J* 
129, M. C. 
This is a public institution (in fact a prison), and* 
though a profit may be made, there is no beneficial 
occupation in any one : 

^. V. Wdson, 12 Ad. & R 94; 

Reg. V. Sltwleton, 9 L. T. Bep. N. S. 322 : 

Reg. V Shqtlurd, 1 Q. B. 170. 
Private individuals cannot send persons to a refor- 
matory, and though persons cannot be compelled to 
mstitutc reformatories, when instituted they are 
prisons. 

Ehlb, C. J.->I have considered the effect of tho 
17 & 18 Vict. c. 86, and it appears to me that a re- 
formatory is as much occupie<l for public purposes 
as a county gaol. I do not think that the diftinc* 
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tton as to the age of the piiaonen has any effect as 
to the liability to be rated. A gaol is excepted from 
being rated, and, as I read the Act, a reformatory is 
«. gaol for 9, particolar class of offenders ; it is used 
for the same purpoaes as a gaol, and therefore is not 
liable to be rated. 

WiLLES, J. concurred. 

Btlss, J.— I am of the same opinion. These per- 
sons are occupiers in the strict legal sense of the 
tenn, they are entitled to bring trespass ; but it has 
been held under the statute of Elizabeth (43 Eliz. 
c 2), that persons in order to be rated must be in 
the beneficial occupation. Then there is an excep- 
tion of buildings used lor public purposes ; thus the 
Hone Guards, the Admiralty, a place for holding 

-a County Court, plaoes of public worship and 

> county gaols, have been held to be exempt. The 
pmons here confined are confined under a judicial 
sentence, and there is a public obligation to keep 
them till their sentence luis expired. It may here be 

• observed that this is not a gaol for one county only, 
but for severaL It is not necessary to consider 

- whether this is a charity, as the case of Beg, v. 
Stapkton has distinguished between public and 

. private charities ; and some of the cases go further 
than that one, and on some of them severe observa- 
tions have been made, and perhaps rightly. This, 
however, is essentially a charity for public purposes, 

■ and on this principle St. Bartholomew's Hospital 
has been held to be exempt: (Reg, v. St, iar- 
thoiomew'i Hotpital, 4 Burr. 2435.) 'J^he statute 3 & 
4 WilL 4, c. 30, now exempts places of worship 
in all cases; but it had been held before that, 
where there was no letting of pews, as they were 
plaoes where all the public might resort for public 
purposes, they were not liable to be rated. This is 

. a place for carrying out the general purposes of the 
countiT for the punishment and reformation of 
Juvenile offenders, and, in my opinion, comes within 
the categoiy of ordinary gaols, and therefore is not 
liable to be rated. 

Kbatino, J. — ^I am of the same opinion. This is 
snbstantially a prison, and it is not necessary to 
-consider its probable duration ; while so occupied it 
is occupied as a prison. 

Judgment for the appa, without costs. 

Fridagy April 22^ 18C4. 

Vbstrt of St. Gborob's, Hanover-bquarb (apps.) 
V, Sparrow (resp.). 

Metropolitan Local Mcmagment, 25 j<26 Vict, c, 102 

— Erections hegond the general line of buildings. 
Where the deft, was summoned under the loth section 
of the Metropolis Local Ifana^fement Act for tin- 
tawfaUg erecting a structure without tlie consent of 
the Board of Worhsy it was 
Heldy that it was for the magistrate to decide whether 
the structure complained of was an ^*- erection^** 
** building^** or ^^ structure,** within the meaning of 
the Acty and also that the certifioate of the architect 
that suth erection u)as beyond the general line of 
buUdings was notJinaL 

This was a summons under the Metropolitan 
I«ocal Management Act (25 & 16 Vict. c. 102), s. 75, 
charging that the deft, on the Ist July 18G3, in the 
parish of St. George, Hanover-square, Middlesex, 
within the metropolitan police district, did unlaw- 
folly erect a certain erection, to wit, a conservatory, 
without the consent in writing of the Metropolitan 
Board of Works, b^ond the general line of build- 
ings in a certain street called Half-moon-street, in 
the parish, county and district, the distance of such 
line of bidlding not exceeding fifty feet from the' 
highway, eontrary to the statute, &c. 
[Mao. Cab.— Vol. lU.] 



Half -moon-street is about forty feet wide, con- 
taining twenty-three houses on the east side, and 
twenty-four on the west, built at different times, 
before the 17 Vict., at different heights and levels as 
suited the respective builders ; the deft.'s house No. 
1, on the east side, is the comer house next to 
Piccadilly, that part of the shop front which faces 
Half-moon-street projects three feet beyond the 
front wall of the house at the first fioor, forming a 
ledge on the top extending three feet three inches 
in width from that wall. This shop front ex- 
isted in its present state beforo the 17 & 18 Vict, 
c. 128. 

In April 1863 the deft took out the window 
with its frame from the room on the first fioor of 
his house looking into Half-moon-street, and sub- 
stituted for it a case or thing principally composed 
of glass set in light iron fruning about the same 
height as the old window, and four feet six inches 
wide, and projecting two feet six inches from the 
house wall and resting on the above-mentioned shop 
front, its extreme edge being nine inches nearer the 
house than the extreme edge of the shop front. 

Hiis case or thing of glass and iron is the matter 
complained df as an ^' erection '* and forms the onlj 
window of the said room. The district surveyor of 
the parish approved <rf it as being of incombustible 
materials within the Metropolitan Building Acts. . 

At the hearing before me, the district surveyor 
stated that this was a "projecting window.'* The 
surveyor employed by the parish for thirty yean 
called it a ** projection," and not a "projecting 
window," but said that a bow window would be a 
" projecting window." The superintendent of the 
Metropolitan Board of Works styled it a "con- 
servatonr" (as in the summons). 

The deft, did not obtain the consent of the 
Metropolitan Board of Works for the above altera- 
tion of his house, but got that of the inhabitants 
of the four houses next his own, lower down from 
Piccadilly, before putting up the glass and iron in 
question. 

Evidence was given that there was nothing in 
this thing of glass and iron unsightly or obstructing 
light or air, or inconsistent with the general 
character of either side of the street. On the same 
(east) side of the house No. 5 has a bow window on 
the first and second floors, projecting from the house 
wall in like manner, but further into the street. 
Several balconies project from other houses on the 
same (east) side, at different levels and distances of 
projection from the house walls. The last house on 
the east side has a shop front projecting in the 
same manner as at No. 1. All these projections are 
legal, having been erected before the 17 Vict. 

Contradictory evidence was given on the point 
whether the glass and iron in question was in point 
of fact beyond or within the general line of build- 
ings on the east side of Half-moon-street. The 
superintending architect of the Metropolitan Board 
of Works proved his certificate in writing, that "the 
main front of the buildings forming the row of 
houses aforesaid " is the " general line of buildings 
in the said row " as shown in the plan annexed to 
his certificate and signed by him. He also statM 
before me that the glass and iron in question called 
by him a ** conservatory " was beyond the general 
line of building ; the word " general " being now 
substituted for ^'regular,'* on which word as 
occurring in the 18 & 19 Viet c 120, s. 143, now 
repealed, the decision in Teas v. Frtebody took place, 
4 C. P. Rep. 228. 

In support of the summons it was argued that 
the above-mentioned certificate was final and pre- 
cluded further inqmry by the magistrate. This was 
denied by the deft, as such a construction would 
prevent all corrections of even self-evident errors 
in such certificate or plan. It was also said that not 

D 



34 



IIAGISTBATES' CASES. 



C. B.] 



ITrrZOKRALD V. f ITZPATRICK. 



[V.C. K. 



-only was the glass and iron in question within the 

extreme edge of the shop front, and within the true 
'* general " line of bnilding in the said row of houses 
forming the east side of Half-moon-street, hut that it 
wasalsoin point of factwithinthcliaelaiddown in the 
first plan by the said superintending architect as the 

•^ general line of bnildings " in that row of hooscs. 

After Yiewing the locus in quo, I called to mind that 
the simimons did not charge this case or thing of 

-glass and iron as a projecting window under sect. 119 
of the first Metropolitan Act, 17 & 18 Vict. c. 120, 

•nor as a ^* projection" under the Metropolitan 
Building Act (18 & 19 Vict. c. 122), s. 21 ; nor as a 
^ thing affixed to or projecting from a building, wall 
or other structuro" under the same Act, 18 & 19 
Vict. c. 122, schedule, part III., '< Dangerous struc- 
tures ;*' nor as contrary to any unrepealed section of 
57 Geo. 3, c. 29, caUed '« Michael Angelo Taylor's 
Act," and decided that the thing in question, called 
toy some a *• conservatory," by others a " projecting 
•window," and by others a "projection," was not 
an erection within the intent and meaning of sect. 
75 of the Metropolitan Local Management Act, 25 
& 20 Vict., upon which the summons proceeded, 

' luving regard to the words "building or structure " 
next preceding it in that secticm, and to the above- 
mentioned statutes still in force, and I dismissed 
the summons accordingly. 

I doubted whether "the general Ime of building" 
certified by the supcrintencUng arohitect could in 
point of law be questioned bef oro me. Subject to that 
doubt I was of opinion that, having regard to the 
peculiar irregularities of the shop l^nts, bow 

* windows, verandahs and balconies projecting as 

- above stated from the house walls on the east side 
of Half Moon-street, as well as on the west side and 

' legally so projecting, having been there before the 17 
Vict., the true general line of buildings might not 
lie along the main walls of the houses in the row. 
I also thought that in point of fact the extreme edge 
«f the thing of glass and iron in question was not 
only within the extreme edge of the legally existing 
shop front, but also within the line certified bv the 
superintending architect as the " general line, but 
I did not dismiss the summons upon either of these 
grounds, but on that already stated. 

The questions for the opinion of the court arc : 

1. Whetlier in point of law the thing of glass and 
iron in question placed as above described must be 
held to be an erection within sect. 75 of 25 & 26 
Vict. c. 102. 

2. If the said glass and iron be such an " erection," 
whether the line certified and decided by the sui)er- 
intending architect of the Metropolitan Board of 
Works as the "general line of building" does in point 
of law preclude all further inquixy, whether it is the 
true general line in each particular street or row or 

. not. 

3. If my decision is reversed the parties seek that 
the summons shall stand, and this case be remitted 
to me to make such order as under the guidance of 
this honourable court shall seem fit. 

If my decision is confirmed the deft, seeks that it 
he confirmed with costs to be taxed by the master. 

The decision of the superintending arehituct was, 
that the main fronts of the buildii^s forming the 
■ TOW of houses aforesaid is the general lino of build- 
ings in such row. (Sign^ .) 

Brett, Q.C. {Stretten with him), for the apps., con- 
tended that, as the 75th section of the Act enacted 
that the architect of the Metropolitan Board of 
Woito was to determine what was the general line, 
he was therein constituted the arbitrator of the 
' whole building, and his decision was final. He 
Teferred to Teas v. Freebody, 4 C. B^ N. 8., as to 
the line being a strictly mathematical line, but a 
.substantisDy regtdar line. 



Keane, Q.C., for the rcsp., was stopped by the- 
Court. 

Erle, CtT.— I am of opinion that our judgment 
should be for the res}). The first question is, 
whether it is compulsory on the magistrate in pointt 
of law to hold the thing in question to be an ereo-- 
tion, ho being of opinion that it was not. It is- 
impossible to hold as a rule of law that, because- 
there is a certain quantity of materials, the magis- 
trate must hold it to be within the statute. £ 
do not think that it was. It cannot be the bounden 
duty of any one by law to hold so much glass and ' 
materials within the statute. Then he puts the- 
question, "whether, if the glass andiron be sucht 
an erection, the line certified and decided by the • 
superintending architect of the Metropolitan Board) 
of Works as the general line of building docs, in 
point of law, preclude all further inquiry whether* 
It is the true general line in each particular street 
or row or not." I think that such was not the- 
intention of the statute. I cannot believe without 
very strong words that the decision of the sui>erin- 
tending architect is to stand good for every case, 
past all appeal or inquiry: a whole street, involving 
millions of money, might be affected by it. It seems 
vexy improbable that this should be so. I think that it 
would protect anybody, if he had permission from the 
arohitect, from being proceeded against hy the 
Metropolitan Board of Works. I think that when 
the parties came to demolish it, it would be time 
for the magistrate to be called in aid. Then a 
party may go into the merits and ask for protection, 
" Am I liable to have these things cast upon mc?'* 
The magistrate, if satisfied that it is right, must order* 
a demolition ; but I believe that the result of the- 
complaint would bo for the magistrate to ascertain^ 
whether the statute had been in substance trans- 
gressed. 

WiLLES, J. — I am of the same opinion. I give no 
opinion as to whether this was an " erection" within 
the meaning of the Act, as the magistrate has found* 
that it was not. Upon the other ground I agree 
with the judgment of the Lord Chief Justice. The 
section is an extremely penal one. It makes it the 
duty of the magistrate to direct the demolition of; 
the building or erection, the expenses to be borne by 
the owner or occupier. The 7oth section says, that 
no building, structure, or erection shall, without the* 
consent of the Metropolitan Board of Works, be- 
erected beyond the general line of buildings, suchx 
general line to be decided by the superintending 
arohitect to the Metropolitan Board of Works for the- 
time being. This section does not show that the ar- • 
chitect is to decide whether the erection is i^ithin 
the general line ; if it did, the magistrate would only 
have to decide whether the consent of the Metropo- • 
litan Board of Works had been given. What the* 
magistrate has to do is to have clear proof that the 
"erection" is within the line; and in this case it 
appears that he did not consider that fact had 
been proved, and I am of opinion that his opinion 
was correct. 

Byles and Keatino, JJ. concurred. 
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as a chgwd o/eaae dqtendent upon the parish church, 
2Jy cut Onki' in Councii, a jKrtioa of the narish was 
subs&qHeRtbf astigmd to tite chcg[>el as a aistrict cAo- 
pdrift but there was reserved to the then vicar of the 
parish the right to mxiVe, during his life, all fees in 
respect of" marriages, haptismsy ^x^ solemnised orper- 
/brmed in the said chapel. AjUr the meat's dtath, 
Ais successor laid claim to die exclusive cure of souls 
within the district chcg^elnf, and to receive pew rents, 
appoint a clerk, sextck, jr., in req}ect thereof. The 
pit, admitted at the bar the validity of the Order in 
ComcU: 

HeU, that the district chtpelry was constituteda benefice, 
andthe incumbent a beneficed clergymany hu virtue qjfthe 
Order in Oouneil aad the Acts of Parliament which 
the order referred to, and that ihar^are the vicar and 
chtrckwardene of Ae ori^nal parish had no right to 
receive pew rents or tqjpoint officers in reqtect of the 
Atrict chtqtelrg, 
Hdd also, that the trusts of the deed were set aside 
' bg the Order in Council, 

This suit was instituted by the vicar and church- 
wardens of St. Panl*8, Bedford, against the incum- 
bent and churchwaidens of the chapel or church of 
tSbe Holy Trinity, at Bedford, and the questions 
irhich were raised were, whether an Order in Council 
declaring that marriages, baptisms, burials, &c. 
might be solemnised in the said chapd or church of 
the Holy Trinity, was valid, and also whether the 
pit the Bey. William George Fitzgerald, as vicar of 
the mother church, was entitled to the exclusive 
cure of souls within the district assigned by the 
Order in Council to the said chapel or church, and 
to publish banns of matrimony, and solemnise mar- 
ximges in the said chapel, and receive fees, pew 
rents, &c, &c. in respect thereof. There was also a 
question whether the trust-deed of the chapel was 
still in force. 

The parish of St. Paul's, in the town of Bedford, 
in the diocese of Ely, is an ancient parish with a 
Ticarage with cure of souls, and in 1840 the Rev. 
James Donne was the vicar, and John, Baron 
Carteret, was the patron of the vicarage. 

By an indenturedated the 28th Sept. 1840 a piece 
of land situate in that parish (which piece of land by 
a previous deed dated in August in the same year 
had become vested in certain persons, their heirs 
and assigns), intended for the site of a new chapel, 
and such intended new chapel, were declared to be 
beld upon certain trusts, which were in effect to 
permit the chapel to be built and consecrated, and 
used as a chi^l of ease dependent upon the parish 
chmch of the parish of St. Paul, Bedford. The 
trusts of this deed are more particularly referred to 
in the y. C.'s judgment. The deed was duly enrolled 
in the Court of Ch. m 1841. 

The chapel was built and consecrated in June 
1841, by the name of the Chapel of the Holy Trinity, 
Bedford. The sentence of consecration recited that 
it had been represented to the bishop that the 
population of the parish of St. Paul had greatly 
increased, and that the church had become inade- 
quate for their acoonmiodation, and that it was 
tiierefore determined to erect a chapel of etise to the 
parish church, the necessary funds for that purpose 
having been provided in part by the Incorporated 
Society for the Enlargement, Biulding and Repair- 
ing of Churches and Chapels, and the residue by 
private subscription. The chapel received in the 
Bame 3rear an augmentation from Queen Anne's 
Boon^. 

On the 26th Oct I860 an Order hi Council was 
made whicfa^ in consequence of a representation by 
the Ecclesiastical Commissioners, assigned to the 
Church of the Holy Trinity a certain part of the 
parish of St. Paul, Bedford, to be named the Dis- 
trict Chapelry of the Holy Trini^, Bedford. It also 



provided that banns of marriage, marriages, bap- 
tisms, churchings and burials should be solemnised 
and performed at the church of the Holy Trinity, 
and that the fees should be paid and belong to the 
minister of the same church for the time being, 
excepting that so long as the Bev. James Donne 
continued vicar of St. Paul's all such fees should be 
paid to him by the incumbent of the Holy Trinity ; 
and it was ordered that such proposed assignment 
and arrangement should be carried into effect agree- 
ably to the provisions of 59 Qeo. 8, c. 184, 2 & 3 
Yict. c. 49, and 19 & 20 Vict. c. 55. The order was 
duly advertised and registered. 

The Bev. James Donne died on the 17th Jan. 
1861, whereby there became an avoldanoe of the 
vicarage and parish church, and the pit. the Bev. 
W. G. Fitzgerald, who had become patron thereof » 
presented lumself to the bishop and was duly insti- 
tuted and inducted to the vicarage. The deft, the 
Bev. Bichard William Pitzpatrick was at that time 
the perpetual curate of the Chapel of the Holy 
Trinity, having been licensed thereto on the 11th 
May 1858. 

Mr. Pitzpatrick, after the death of Mr. Donne, 
published banns of marriage and solemnised mar- 
riages, and also received Easter offerings and eccle- 
siastical dues, and claimed the right to retain them, 
and to be entitled to appoint a clerk and sexton, 
though such moneys were received and such ap- 
pointments were made by the Bev. Mr. Donne with 
the consent of the churchwardens up to the time of 
his death. Mr. Pitzpatrick also claimed to be en- 
titled to a pn^r stipend for his services out of the 
pew rents. The annual income arising from the 
permanent endowment of the chapel amounted only 
to the sum of 80/. 

The defts., Messrs. Sheppee and Cotton, were 
the churchwardens of the Chapel of the Holy 
Trinity, having been appointed by Mr. Pitzpatrick 
and the inhabitants of die district under the 6 & 7 
Vict. c. 87, and 19 & 20 Vict, c 104. They refused 
to allow the pits, to let the pews or sittings in the 
Chapel of the Holy Trinity, or to collect the rents, 
or in any way to intermeddle therewith. A notice 
in writing, dated the 3rd April 1862, was served 
on behalf of Mr. ^Pitzgerald, upon the defts., re- 
quiring them to abstain from collecting or receiving 
such pew rents, and to account for and pay over 
what they had received, and hand over books and 
INipers, which the defts. refused to do. 

In 1854 a cemetery had been provided for the 
parishes of St. Cuthbert, St. John, St. Mary and St. 
Peter Martin, Bedford. It was situate in the parish 
of St. Peter, and was provided out of rates levied 
on the ratepayers of the said several parishes, in- 
cluding the ratepayers of the district of the Holy 
Trinity. Mr. Pitzpatrick had received and retained, 
for his own benefit, tiie surplice and other fees 
which were paid in respect of the interment of 
persons removed from the district of the Holy 
Trinity to this cemetery. 

Stmhens, Q.C. and TraiR, for the pits., argued that 
the Kcciesiytical Commissioners had no power to 
deal with pew rents except as to a chapel built 
under I & 2 Will. 4, c. 88 (the Church Patronage 
Act), and that that Act did not apply to the present 
case, as the population was under 2000, nor did the 
endowment amount to lOOOA The trust-deed of the 
chapel remained in force, and was not superseded by 
6 & 7 Vict. c. 37, or 19 & 20 Vict c. 104. They 
would admit the {Must in Council to be valid. They 
cited 

r«dbwM v. Alexander, 8 L. T. Bsp. K. 8.821: 
^16A» v.Ae&,11G.B.878; 

68 Geo. a, c45, ss. 62-64, 76-79; 

69 Qeo. 3. 0.184,88. e, 26, 27; 
l&2Wiil.4^ 0.88: 
7&8Victc94. 
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BeUfy, Q. C. and Surrage, for the def ts., contended 
that the c^pel was no longer a chapel of ease^ and 
that the trusts of ^e deed were put an end to by 
tiie Order in Council and the provisions of the Act 
of Parliament. Moreorer, the collection of pew 
rents was altogether illegal. They cited 

WyOieY.MoU, 1 Hagg. Eccl. Bep. 28 ; 

Comyn's Dig. tit. "%lifle," B. ; 

Gouak ▼. Jones, 7 L. T. Bep. N. B. 566: 

1 & 2 Vict c. 49. 

Wickensj for the Crown, took no part in the argu- 
ment, as Uie Order in Council was admitted to be 
▼alid. 

Stq)hena in reply. 

The Vicb-Chancelix)*. — ^The questions to be 
determined by the court have been very much 
narrowed and brought within a limited space. They 
are merely these : First, whether the incumbent of 
St. Paul's has a right to the pew rents from the 
pews in this chapel; and secondly, whether the 
incumbent and churchwardens of St. Paul's have 
the right of nominating the clerk, sexton, or any 
other officer or officers who have to perform certain 
functions in the due andsolemnperformance of divine 
service ? The other question which has been raised by 
the bill, as to whether the Order in Council dedicat- 
ing this chapel to the new district is valid, has been 
abandoned; and I must assume now that the Order 
in Council, by which this district is created, and by 
which this chapel vras dedicated as a place of worship 
forthatdistrict,isperfectlyvalidandgood. Thischapd 
was built in the following manner. Oertain persons in 
the parish seem to have been desirous of extending 
church accommodation, which was insufficient for 
the number of inhabitants ; and accordingly by 
means partly of private subscription and partly, 
not by a grant from the comnussioners, but 
by a i^t from the inccnrporated society, the chapel 
was built upon a piece of ground which no 
doubt had been purchased or given for the purpose. 
This piece of ground was, by an indenture dated the 
28th Sept. 1840, vested in certain trustees upon the 
trusts which should be declared by a deed of trust 
of even date. By the deed of trust of even date 
the trustees were to stand possessed of and 
interested in the piece of ground upon trust to 
permit and suffer the chapel which was then in 
course of being built upon that ground to be 
erected, and to permit and suffer the same to be 
used, occupied and enjoyed as a chapel of ease 
subject to and dependent upon the parish church of 
the parish of St. Paul, Bedford, for the celebration 
of divine service, the administration of the Holy 
Communion, and the performance of the office of 
burial, but it was provided that no banns of matri- 
mony should be published, or marriages solemnised, 
or baptisms or churchings had, by any person 
whatever in the chapeL Then the next clause is 
also material: ''And upon this further trust, to 
pennit and suffer the vicar for the time being of the 
paciflh church of St. Paul, Bedford, or his curate or 
enratea for the time being, by his direction, such 
cnnite or curates being a licensed curati or curates 
cf the parish of St. Paul, Bedford, and not specially 
appointed to thechapel, to officiate as the minister or 
ministera of the chapel, according to the rites and 
ceremonies of the said united Church of England. 
And upon this further trust, to pennit the 
vicar and churohwardens for the time bemg of 
tbe aald paiiah to let the pews and seats of the 
saidGfaapeL" Then there were to be certain free 
seats : ** And iB^mi this further trttst, to permit the 
ehurcfawaxdens for the time bang of Hie said parish 
to receive the rents of the pews and seats so to be 
let as af oresaid.** Then there is a clause as to 
vaults and cataoambs, which I think is not material 
to the preoent qiiestioii, and it Hxen proceeds thus: 



'* And it is declared and agreed that it shall be law- 
ful for the vicar and churchwardens for the time 
being of the said parish from time to time to appoint 
a clerk, pew openers, and all other officers or ser- 
vants necessary or proper for the due performance of 
divine service in the chapel." Then it is further 
declared and agreed, that the rents and profits so to 
be received by the churchwardens for the time being 
of the parish (that is to say the pew rents) should 
be paid and applied thus — ^in the first place, in pay- 
ment and discharge of the costs and expenses 
attending the celebration of divine service in the 
chapel, and in necessary repairs and insurance of 
the chapel, except the vaults or catacombs, and in. 
payment of the salaries of the clerk, pew openers^ 
officers, or servants serving in the chapel, and after 
payment and discharge thereof, the surplus of sudi 
rents and profits should be paid over or accounted 
for to the vicar for the time being of the said parish 
half-yearly, and the receipt in writing of the trus* 
tees was to be a good discharge. Now, I think it is 
perfectly clear that the intention of the parties, so 
tar as it was in their power, was to make this 
chapel a chapel of ease. They expressly declare 
that the trust is to be to suffer the same to be used, 
occupied and enjoyed as a diapel of ease, subject 
to and dependent upon the parish church, and it is 
to be served, not by any curate or minister specially 
appointed to serve that church, but by the 
licensed curate or curates of the parish of 
St. Paul's; quatenus in iUis, they designed it to 
be a chapel of ease, entirely dependent upon, 
the mother church — ^that is, tiie Church of St. 
Paul, Bedford. It has been argued that, if there be 
a chapel of ease, the freehold of that chapel must 
necessarily be vested in the incumbent, and not in. 
any trustees or other persons. Here, by the deed of 
conveyance, the freehold is conveyed to, and by this 
deed of trust it is contemplated to remain in, the 
trustees appointed by the parties who were in- 
strumental in causing the church to be erected. It 
is contended that, if it be a chapel of ease, the free- 
hold must be vested in the incumbent, and that, 
unless it be so vested in the incumbent, it is not a 
chapel of ease. Upon that point I do not mean to 
express any opinion, because, assuming the law to be 
either way (and I have not had any authority cited 
on either side to establish the proposition or to 
rebut it), and supposing it was not properly a 
chapel of ease of the parish, still the persons who 
executed this deed, or who were parties to it> 
intended it to be, so far as it was possible for them 
to make it so without vesting the freehold in the 
incumbent, to all intents and purposes a chapel of 
ease. They at least intended tiiat it should have all 
the attributes of a chapel of ease, even if, in the 
eye of the law, it was not actually constituted such. 
It has further been argued that, if it be a chapel 
of ease, then all the rules of law iivliich apply to a 
parish diurch (that is, with reference to the iilegali^ 
of letting pews) would necessarily apply to this 
chapel of ease. Upon that point, again, I do not 
express any opinion, and I abstain from doing so 
because cases have not been cited as authorities 
sufficient for me to draw a conclusion one way or the 
other. If it were necessary, I would investigate 
the subject, but it appears to me unnecessary, for 
the purposes for which I have to decide, to come to 
any conclusion upon that abstract point Whether 
this be, properly speaking, a chap^ of ease with, 
reference to the freehold not being vested in the 
incumbent, or whether, in the case of an actual 
chapel of ease, there be or be not the same law pre* 
vaiUng witli regard to the letting the pews as is 
applicable to the case of letting pews in a parish, 
church, it appears to me not necessary to determine. 
But whichever way we may suppose the law to be^ 
wc have at all events this fact, that the parties 
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intended to make this, as far as lay in their power, 
a chapel of ease entirely dependent upon and served 
lay the curates of the parish church. I assume that 
during a long course of years, while Dr. Donne was 
the incumbent of 8t. Paul's, the pews were let in 
this chapel, and that Dr. Donne received those pew 
Tents subject only to such deductions as were neces- 
Miy for the payment of the clerk, sexton, &c., and 
edier expenses necessary for the due performance of 
divine service, so that, as far as related to any 
boieflts resulting from the chapel, whether they 
irare lawful or unlawful according to the strict laws 
relating to chapels of ease, the chapel was at all 
events treated as belonging to the parish church, in 
tiie sense that the incumbent received any profits 
xesulting from it, and the incumbent of the parish 
«I0O served the chapel by means of his own 
cnzates. In this state of things comes the 
Order in Council, which I am to assume to 
he perfectly valid, effectual and binding. [The 
V. C. then referred to the Order in CoundL] 
What was the effect of this Order in Council, assum- 
ing, as it is admitted I am to assume, it to be a 
perfectly valid order? In due pursuance of the Acts 
of Parliament there was constituted a district 
chapelry, and the chapel in question, which had 
"been a chapel of ease, or had been intended and 
dealt with as a chapel of ease of the parish of St. 
Paul, should be the church of the district chapelry 
'«f the Holy Trinity. Taking then the two Acts, 
aamely, 59 Geo. 3, c. 184, and 2 & 3 Vict. c. 49 
together, the effect of them is that a district chapelry 
to a church is so constituted that it becomes not 
only a district chapelry but a benefice, for the Act 
of Victoria repeals that clause in the Act of 69 Geo. 3 
-which prohibits it from becoming a benefice, and 
en the contrary says that it is to become a benefice. 
IhCTefore, the incumbent of the Church of the Holy 
Trinity, Bedford, becomes the incumbent of a bene- 
floe, he is a beneficed clergyman ; and primd facie^ 
unless there be anything to control in the Act of 
Psdiament, he would be entitled to be in exactly 
the same position as any other beneficed clergy- 
man; he has not a rectory or a vicarage, but 
ho would be entitled to stand in the same posi- 
tion as any other incumbent. It appears to 
ne that the effect of the order is, to withdraw 
Hob chapel from all the trusts, purposes and 
objects to which, up to the time of the Order 
In Council, it had been dedicated, and to dedicate it 
to the new purposes which arc prescribed bv the 
Act of Parliament, namely, to become the oaurch 
of a district cfaapeky and a benefice. The effect Ib 
to withdraw it from all the purposes, including the 
trusts, of the deed. If indeed there were no power 
in the Crown to deprive the incumbent of St. Paul, 
Bedford, or any person, of certain rights and privi- 
leges givyi to them by deed, then that would be a 
ground for questioning the validity and force of the 
Older in Council ; but it must now be taken to be 
pecfectly good, valid and effectual. Finding, then, 
that the ^ect of the Acts of Parliament and the 
Older in Council taken together, is to constitute a 
henefi c e, and the chapel in question the chnrch of 
that benefice, and the incumbent of that church to 
he a beneficed clergyman, and a clergyman standing 
in the position in which any other beneficed clergy- 
man of a similar district chapelry would stand, it 
appears to me that it follows as a matter of course 
that, by force of the Acts of Parliament and the 
Older in Council, aU prior purposes to which 
the chapel was before dedicated have ceased, 
that is, ceased so far as they are inconsistent 
with the rights of a beneficed clergyman, and 
that if there be (upon which I say nothing) any 
power or any right to impose pew rents upon 
persons who frequent the church, that right to 
leoeive the rents from such pews cannot remain in 



the incumbent of St. Paul's, but that, if there be 
the right to impose them, those pew rents must 
belong to the incumbent of the new benefice that it 
thus created. It must be understood that I decide 
nothing with respect to the question whether the 
deft, is entitled to receive any pew rents. He may 
or may not be. It may be that it is quite illegal to 
impose pew rents in uiis church under its present 
constitution, having regard to the puipose to which 
it is now dedicated ; but, supposing it to be so, the 
question whether the deft, has any right to receive 
them is not the question which I have to determine ; 
but the question is, whether the pit. has the right 
to receive them ? It appears to me, for the reasons 
I have mentioned, that the pit. is not entitled to 
receive the pew rents. Then with regard to the 
other point which seems almost to stand upon the 
same footing, or rather a stronger footing, it must 
follow as a matter of necessity that the right of the 
minister and churchwardens to appoint the officers, 
the clerk, the sexton, and the pew openers in a 
benefice with which they now have nothing to do, 
would be perfectly moxistrous ; and the same reason 
that leads me to the conclusion that the pew rents 
no longer belong to the incumbent of St. Paul's, 
leads me also to the conclusion that the right to 
appoint the officers no longer belongs to him, and 
I am therefore of opinion that the bill must be 
dismissed. 

Tim biU was ordered to he dismissed without amtSy 
by content, the Attorn^' Generate costs being 
provided/or, 
Solidtors : Billiard, Dak and Stretton ; Bivington p 
Solicitor to the Treasmy. 



V.O- WOOD'S 00T7BT. 

Xeported by W. H. BxKXsr and Epwabd Llot1», Stqia, 
Barristcn-at-Law. 

April 25 and May 4, 18(54. 
Be WHrmNOHAM's Trusts. 

Husband and wife — Beetrtionanj legacy — Joint as- 

sigmnmt — Desertion — Protection order'^21 ff 22 
Vict. c. 108, s, S-^Bight to legacy. 
A married woman, entitled to a legacy in reversion, 

joined with her hitsband in charging it by way of 

assignment. 
She was deserted by her husband and obtained a pro^ 

tection order under tlte 21 fr 22 Vict, c. 108, which 

was expressed to extend only to property acquired by her 

industry, and tJtat to which site was entitled as executrix 

or administratrix: 
Held, that, notwithstanding the form of the order, her 

reversiontury interest is impliedly protected by force of 

the Act. 
Order made for carrying the legacy to a separate account 

in her lunne, and for payment of the income to her. 

The petitioner, C. Evans, was a married woman, 
who was deserted by her husband about ten years 
ago, and was left with a child now about thirteen 
^rears old. She was, under the will of Charles Whit- 
tingham, entitled in reversion, expectant on her 
mother's death, to a share of a sum of 1700/. Consols, 
and of the testator's residuary estate. 

The fund was now in court and amounted to 
about 1500^ 

There was no settlement on or after her marriage, 
and in 1852 she joined with her husband in assign- 
ing her reversion by way of mortgage ; the hus- 
bflund soon after became bankrupt and tiie reversion 
was sold by his assignees. 

The tenant for life of thefimd died on the Slst Jan. 
1868. Onthe27thAug.inthesameyearthepetitioner 
obtained a magistrate's protection order, which was 
to the following effect : ** That all money or property 



88 



MAGISTRATES' CASES. 



V.C. W.] 



Kgg. V, Parker and Smith. 



[C. Ca8. R. 



acquired by the lawful industry of the petitioner 
vnce the 10th Feb. 1858 rbeing the day on which it 
was found that she was cicserted by her husband), 
or which she might thereafter acquire, and all pro- 
perty which she had become possessed of, or to 
which she might become entitled as executrix, 
administratrix, or trustee since the same date, should 
be protected," and such money, &c. should be pro- 
tected against any claim of her husband, ^^ his cre- 
ditors, and any person claiming under him;" and 
that such property should belong to the petitioner 
as if she were a^/eme sole. 

The Act 20 & 21 Vict. c. 35, e. 21, empowers me- 
tropolitan magistrates or justices of the peace in 
petty sessions to make an order in the case of a 
married woman deserted by her husband, *' pro- 
tecting her earnings and property acquired " since 
the desertion, upon satisfactory proof that the wife 
is maintiuning herself '*by her own industry or 
property." 

By 21 & 22 Vict. c. 108, s. 6, the Judge Ordinary 
of the Divorce Court may make an order, in similar 
cases, ** to protect any money or property in Eng- 
land " whicn the wife ^'may have acquired or may 
acquire by her own lawful industry, and any pro- 
perty she may have become, or may become pos- 
sessed of" after the desertion; with a reference to 
the powers given by the 21st section of the former 
Act. 

Sect. 7 extends the force of all orders for pro- 
tection to property vested in a wife as executrix or 
administratrix. 

Sect 8 declares that property of or to which the 
wife is possessed or entitled for an estate in re- 
mainder or reversion at the date of the desertion 
should be deemed to be included in the protecting 
order. 

Giffard^ Q. C. and F, Walford^ now applied in 
the terms of the prayer of the petition, to have 
the fund carried to a separate account, and the 
income paid to the petitioner. They referred to 
i2s Raitudon'g Trusts, 4 Drew. 446. 

W, W. Cowper and Jesaei, for several parties 
entitled to charges on the fund, argued that the 
justices in making the order had expressly limited it, 
so that it shoiUd not include this reversionary 
interest, and that they had power under the Act so 
to limit it ; this was an interest over which the hus- 
band, before the desertion, had an absolute right of 
disposition, subject to the ¥rife's equity to a settle- 
ment ; she had joined with him in the assignment, 
and to that extent waived her right. The Act could 
not be intended to apply to a case of this sort, for, 
supposing the trustees of the fund had, after the 
deser^n took place, but before the protection order 
was made, paid over the fund to assignees for value, 
the wife might then have obtained the order and 
oompelled the trustees to pay over again. 

A, C, Wat/ord for the trustees. 

Giffardy in reply, submitted that the order was 
wrong in form ; the justices had assumed a jurisdic- 
tion to limit its operation so as to exclude property, 
which was expressly included in all such orders by 
the Act. 

The Vice- Chancellor said, that it certainly 
seemed to him that the onler of the justices was 
wrong in form ; but that point was of much im- 
portance, and the case must stand over for judgment 
as to the mode of disposing of the corjms of the 
fund. He should order the income to be paid to the 
petitioner at once. 

May 4.— The Vice-Chaxcellor said, that u^n 
consideration he could come to no other conclusion 
than that this legacy came within the scope of tiie 
protecting order. Upon the form of the order it 
might no doubt be argued that this reversion was 



excluded from its operation ; there was however no 
express exception, and he was not therefore called 
upon to consider whether an order of such a limited 
character was good, but it was open to him to hold 
that the force of sect. 8 was such as to bring within 
the general terms of a magistrate's order such a rever- 
sionary interest as this, llicre was, in his opinion, 
an inconvenience in making an order in this form ; 
it formed, in fact, part of the title of the petitioner to 
this legacy, and was, on the face of it, open to 
objection. He thought the order on this petition 
might be in the terms of the prayer, to carry the 
fund to a separate account, the income to be paid to 
the petitioner for her life. 

Solicitors for the petitioner, WaJford; for the 
other parties, T. Taylor, Cleobury. 



C&OWN CASES BBSEBVED. 

Reported by Joiix Thomfson, Eaq., Banister-at-Law. 

Saturday, April 30, 1864. 

(Before Pollock, C.B., Keating, Blackburn axd 
Mbllor, JJ., axd Pigott, B.) 

ReO. 17. P.iRKER A2n> SMfTH. 

Ittdictmait — Niyht noachbuf — Commencement of 
prosecution — Evidence — Information, 
On the trial of an indictment for night poaching, under 
the 9 Geo. 4, c. 69, «. 4, 9, it is not sufficient to 
produce the warrant only under which the priaonen 
were apprehended, to prove that the proceedings wm 
commenced within twelve months of the conunissUm 
oftheoffente; but the iufonnation in writing ahouid 
also be produced. 

Case roserved for the opinion of this court by 
Pigott, B. 

Hie prisoners were indicted for night poaching to 
the numbtf of three or more, being armed with 
offensive weapons, under the 9 Geo. 4, c. 69, s. 9. 
Hie indictment was in the following form, vix. : 
OloQceaterataire.— Thejnrors for oar Ladjr the Qne«iL upon 
their oath present, that Henry Parker and Tnoman Smith, and 
certain other persons to the jnrors aforeeaid unknown, heinc 
to the number of three and more, together, on the 26t& 
Jan. 18C4, with force and arms, at the parish of Templo 
Ohittng, in the county of Gloucester, by night (Uiat is to say), 
About the hoar of eleven in the nicht of the 96th Jan. tat 
the year aforesaid, unlawfully together did enter into, and 
then and there were in certain land there situate, in the 
occupation of Isabella Talbot and another, with the intent 
and for the purpose of then and there by night, as afove- 
said, iUegaJly taking and destroying game and rabbits thert. 
the said Henry Parker and Thomas Smith, and the saSa 
other persons being then and there by night as aforesaUL 
and at the time when they were so together, entered and 
were in the said land as aforesaid, armed with guns ami 
bludgeons, against the form of the statute in such cose mode 
and provided, and against the peace of our Lady the Queen, 
her Crown and dignity. 

The second count did not materially vaiy. 

The evidence showed that the offence was, in 
fact, committed on the 26th Jan. 1861, and to prove 
that proceedings were commenced within the time 
required by the 4th section of the statute, viz.^ 
twelve months from the time of the offence, the 
warrant under which the prisoners were apprehended 
was put in evidence, dated Feb. 5th, 18G1. The foU 
lowing is a copy of the same : 

To the constables of the Gloucestershire Constabulary 
Force and to all other peace officers of the said countr of 
Qlonoester. Whereas, information hath this day been kid 
before the undersigned, one of Her Majesty's justices of tha 
peace in and for the said county of Oloucester, by Bichord 
Fluck, of Temple Ginting, In the said county, gamekeeper, 
for that Thomas Smith and Henry Parker, of Chipping 
Campden, labourers, on the 26th Jan. 1B61, at Temple Ginthi|C 
aforesaid, together with divers other persona unknown, to the 
number of Oireo or more, together, about the hour of eleven 
in the night of the same day, three being then respectively 
armed with a gun, did then, together, unlawfully enter ik 
certain dose oi land then In the occupations of the Misses 
Isabella and Jane Elisabeth Talbot, there situate, and wertt 
then by nlg^t as aforesaid, and armed as aforesaid, in thft 
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Vfid land, for tba pnrpoae tlierain of toMag md destroying 
came oontn^y to law ; and oath being now made before me, 
mbatantiatbig the matter of such hiformation; these are, 
thenrora^ to cominand you In Her Majesty's name forthwith 
ta iiii >w hepd the said Thos. Smith and Henrr Parker, and 



law. Ohren mider my hand and seal, the dth Feb. IWSl, at 
Xodley-^astle, In the said coanty. Johx C. Dbsct. (l.k) 

It was proved that Mr. John Dent wa«, when he 
^gned the warrant, a magistrate of the county. 

No information was given in evidence, and the 
lespective arrests took place, of Smith on the 27th 
.Nov. 1862, and of Parker on the 14th Jan. 1864. 
The oowisel for the prisoners objected — 
First, that the warrant without the information 
'waa no legal evidence that proceedings were com- 
menced within twelve months, as required by the 
'flUtnte ; and secondly, that the present indictment 
was defective for not containing an allegation that 
-«Dch parooeedings were in fact taken. 

I overruled both objections, but reserved the 
'^points for the Court of Criminal Appeal. 
The prisoners were convicted and sentenced. 
U the Court should be of opinion that the warrant 
"Without the information is not sufficient evidence of 
the commencement of the proceedings, or that the 
indic t ment is defective for the cause above stated, in 
either case a verdict of not guilty is to be entered. 

G. FiGOTT. 

Haringtm for the prisoners.— It is submitted that 
this conviction cannot be sustained, on two grounds : 
first, because the indictment is bad upon the face of 
it ; and secondly, because there was no sufficient 
evidence of the commencement of the prosecution 
within twelve months after the commission of the 
-offence. The 9 Geo. 4, c 69, s. 4, enacto that the 
prosecution for every offence punishable upon 
indictment or otherwise than upon summaiy con- 
viction by virtue of that Act, shall be commenced 
within twelve calendar montlis after the commission 
of such offence. And sect. 9 enacts that any persons 
tf> the number of three or more by night unlaw- 
f ally enteriog on any land for the purpose of taking 
game or rabbits, any of such persons being armed 
with ai^ gun, &c., shall be guilty of a misdemeanor. 
Vow the record of this indictment, when properly 
dnwn up,, will show that the proceedings were not 
commenced within twelve months after the offence, 
for it will appear thereon that the offence was 
^oonmiitted on the 26th Jan. 1861, and that the indict- 
ment was not preferred and found until the Lent 
AMuees 1864. The court will take notice of the 
dates in the indictment. If A. be indicted of 
murder or manslaughter, as well the day and place 
<^ the stroke or other act done inducing death, as of 
^e death, must be expressed: (2 Hale P. C. 179.) 
i{MEL]X>K, J. — It was formerly necessary to show 
that the offence of murder was complete.] So in this 
eaae it is contended that it is necessary to show 
on the face.of the indictment that the proceedings 
were commenced within a .year. In the cases 
of Htg. V. .'Brooks, 2 Car. & K. 402, 2 Cox. 
C.C. 436,.aBd.i2^. v. Anttin^l C. & K. 621, the 
question arose upon .the ifacts,. and' i&does not appear 
what, the forms . of « the .indiotnumls irere. [Black- 
!BiniN,.7j. — ^This . question iris ^nngiilarly like the 
^Statute of Limitations, >^which has never been 
negatived in stating the cause of action in the 
declaration.;! In Bex y. Lookup, 3 Burr. 1901, 
where an indictment stated the offence to have 
been committed in the time of the late King, and 
concluded against the peace of the now Kk^, it 
was held insufficient on a writ of error. [Mellob, 
J«^In the last edition of Aichbold*s Criin. Plead, 
this seems to be treated not as a matter of averment 
in the indictment, but of proof upon the evidence. 
Biackbuhn, J.— £ver since the 8 & 9 Will. 3, c. 26, 
it Juis never been the practice to allege in pro- 



secutions for coining the offence to have been com- 
mitted within tiiree months.] As to the second 
objection, that there was no proper evidence of the 
commencement of the prosecution within twelve 
months. In Waliae^a case. East P. C. 186, it appears 
to Iiave been held by the judges that the information' 
and proceeding before the magistrate was the com* 
mencement of the proceedings in coining cases. In 
all the reported cases the prisoners were in custody, 
and had been apprehended witliin twelve months of 
the time of the triaL The mere issuing of a warrant 
for the aiiprehension of the jnisoners is not a com- 
mencement of the prosecution within the meaning 
of this statute without apprehending them and 
bringing them before the magistrates : 

lieo, V. ffttfl, 2 Pos. A Fin. 16; 

Reff, V. Snuth, 1 L. & C. 181 ; 6 L. T. Eep. N. S. 761. 
The form of the warrant in this case shows that there 
must have been a previous information in writing, 
and that information should have been produced to 
show the commencement of the proceedings.. 
[PiGOTT, B. — ^You contend that the warrant is 
merely secondary evidence of the information?} 
Yes. Paley on Convictions, by Macnamara, is to 
the same eifect. The case of 

Hea, V. Matmy, 82 L. J. 21, M. C. ; 7 L. T. Bsp. 
K. S. 891, was then cited. 

No counsel was instructed for the prosecution. 

Pollock, C. B.— We are all of opinion that it was 
necessary to sustain the prosecution to give the in- 
formation in evidence^ and that therefore this con- 
viction fails. 

Conviction quashed. 



Beg. v. Hetwood anb others. 

Pleading — Indictment for three larcenies — ^24 ^* 25 T7cf. 

c. 96, s. 5. 
An indictment against a prisoner for three larcenies 

from the same prosecutor contcunM no averment that 

theif were committed within a period of six months : 
Held, nevertheless, that the indictment was good. 

Case reserved for the opinion of this court by 
the Recorder of Bolton (Luicashire). 

At the Court of Quarter Sessions of the Peace 
for the borough of Bolton, in the county palatine 
of Lancaster, holden by me as Recorder of the said 
borough on the 3l8t March 1864, James Heywood^ 
John Wood, Isaac Broughton, George Robinson and 
Edward Kippax were tried before me on the indict- 
ment set form below, and the jury by their verdict 
found J. Heywood and J. Wood guilty of stealing,, 
and J. Broughton and G. Robinson guilty of feloni- 
ously receiving, and Edward Kippax not guilty, after 
a trial which lasted two days. 

Boronirh of Bolton to wit— The ituora for owe Lady the 
Queen upon their oath present, that James Heywood on the 
1st Sept 1863, at the borough aforesaid, and within the juris- 
diction of this oonrt, was senrant to Augustus Warrens ssxd 
another, sad that the said J. Heywood afterwards, and whilst 
he was such serrant to the (said A. Warrens and another, to 
wit, on the day and year aforesaid, 600 pounds weight oC 
cotton weft, 400 pounds weight of cotton twist, and 1000 pounds 
weight of cotton, of and belonging to the>aid A. Warrens and 
another, his said masters, then and daere being found, then, 
and there feloniously did steal, take and carry away,isgainBt 
the form of the statute, Ac 

Second count— And the jurors aforesaid, upon their oeXtk 
aforesaid, do further present, that the said J. Heywood and J. 
Wood, J. Broughton, G. BoUnson andE. Kippax on the day 
and year aforesaid, at the borough aforesaid, and wlUiin the 
jurisdiction aforesaid, 60O pounds weight of cotton ?reft, 400 
pounds weight of cotton twist snd 1000 pounds weight oC 
cotton, of the property of the said A. Warrens and anothei^ 
then and there bung found, felonioualy did steal, take and 
carry away. 

Third count— And tiie jurors aforesaid, upon their oath 
aforesaid, do further preeent that the said J. Heywood, J. 
Wood, J. Broughton, G. Boblnson, and E. Kippax, afterwardSp 
to wit, on the same day and year aforesaid, at the borough 
aforeMid, and within the jurisdictlan aforeaaid, SOOlbs. weight 
of cotton weft, 4001b«. weight of cotton twist, and lOUOlbs. 
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weight of ootton, of tlie property of tba oaid A. Warrens uid 
another, before then felonioaflly stolen, Uken and carried 
away, feloniously did receive and have, they, the said J. 
Heywood, J. Wood, J. Broughton, O. Boblnson and E. Kippaz, 
ften and there well knowing the said propertr last aforesaid 
to have been feloaloDsly stolen, taken and carried away, 
against the form of the statnte, 4t& 

Fourth coont— And the Jurors aforesaid, upon their oath 
aforesaid, do farther present, that the said J. Heyword on the 
Snd Nov. in the year aforaeaid, at the boroogh afo reo s id . and 
within the jurisdiction aforesaid, was servant to the said A. 
Warrens and another, and that the said J. Heywood after- 
wards, and whilst he was such servant to the said A. Warrens 



weight of cotton weft, 40Qlbs^ 



indvearlasi 
wMght of 



cotton twist, and 



lOOOlbs. weight of cotton, of and belonging to the said A. 
Warrens and another, his said masters, then and there fel<^ 
nionsly did steal, take and carry away, against the form of 
the statute, &c. 

Fifth eount— And the jurors aforesaid, upon their oath 
Aforesaid, do further present, that the said J. Hevwood, J. Wood, 
J. Broughton, G. Bobinson and E. Kippax, on the day and year 
last aforesaid, at the borough aforesaid, and within the juris- 
diction aforesaid, OOOlbs. weight of cotton weft, 4001ba weight 
of cotton twist, and 1000lb& weight of cotton, of the property of 
the said A. Warrens and another, then and there being found, 
feloniously did steal, take and carry away. 

Sixth count— And the jurors aforesaid, upon their oath 
•foresaid, do further present, that the said J. Heywood, J. Wood, 
J. Broughton, Q. Bobfaison and K Kippax, afterwards, to wit, 
en the same day and year last aforesaid, at the borough 
aforosaid, and withbi the jnrisdietion aforesaid, MOIbs. weight 
of cotton weft, 400Ibs. weight of cotton twist, and lOOOlbs. 
weight ef cotton, of the property of the said A. Warrens and 
another, before then feloniously stolen, taken, and carried away 
f elonioosly did receive and have, they, the said J. Heywood, J. 
Wood, J. Broughton, Q. Boblnson and E. Kippax, then and 
there well knowing the said property last aforesaid to have 
been feloniously stolen, taken and eanied sway, against the 
form of the statute, ftc> 

Seventh count— And the jurors aforesaid, upon their oath 
•foresaid, do further present that the said J. Heywood, on the 
S4th Dee. in the year aforesaid, at the borough aforesaid, and 
withfai the jurisdiction aforesaid, was servant to the said A. 
Warrens and another, and that the said J. Heywood after^ 
wards, and whilst he was sochservant to the said A. Warrens 
and another, to wit, on the day and year last aforesaid, eoOlbs. 
weight of cotton weft 4001bs. weight of cotton twist and 
lOOOlbs. wdght of cotton, of and belonging to the said A. 
Warrens and another, his said masters, then and there 
feloniously did steal, take and carry away, against the form 
of the statute, fta 

Eighth count— And the jarars aforesaid, upon their oath afore- 
said, do further present, that the said J. Heywood. J. Wood, J. 
Broughton, O. Bobinson and E. Kippax, on the day and year 
last aforesaid, at the borough aforeeaid, and within the juris- 
diction aforesaid, OOOlbs. weight of cotton wert4001ba weight of 
eotton twist and lOOOlbs. weight of cotton, of the property of 
the said A. Warrens and another, then and there being found, 
feloniously did steal, take end carry •way. 

Ninth count— And the jurors aforesaid, upon their oath af ore- 
eaid, do further present that the said J. Heywood, J. Wood, 
J. Broughton, O. Bobfaison and E. Kippax, afterwards, to wit 
«tt the same day and year last aforesaid, at the borough afore- 
said, and within the jurisdiction aforesaid, 6001b& weight of 
cotton weft, 400Ib8. weight of cotton twist ftod IOOOIImi. weight 
of cotton, of the property of the said A. Warrens and another, 
iMfore then feloniously stolen, taken, and carried away, 
feloniously did receive and have, they the said J. Heywood, J. 
Wood, J. Broughton, O. Bobinson and K Kippax, then and 
there well knowing the said property last aforesaid to have 
"been feloniously stolen, taken and carried sway, against the 
form of the statute, &c 

Before the prisoncn pleaded, their counsel 
applied to the court to qua«h the indictment, on 
the ground that there was no allegation in the 
counts charging the second and third larcenies, 
that they were respectively committed within six 
months futer the commission or the larceny charged 
in the first count, and after hearing the counsel on 
hoth sides, I refused the application. 

The counsel for the prosecution then applied to 
me to amend the indictment by introducing the 
irords, the omission of which had formed the ground 
of the former objection. 

I did not think that it was such an amendment 
as the statute enabled me to make, but said that, if 
I was satisfied that I had the power to do so, I 
ahould direct such amendment to be made. 

The questions for the opinion of the Court of 
Criminal Appeal are, first, whether I was em- 
powered by the statute to make the amendment 
applied for, and if ^e court should be of opinion 



that I had that power, then that amendment is to- 
be taken as having been made. 

But if the court should be of opinion that I had 
no power to make that amendment, then the second 
question for the opinion of the court is, whether - 
the indictment, as it now stands, and on which the 
prisoners were tried, is suiBcient to sustain the rerdict 
so found by the jury, and whether, on that finding, 
judgment may now be given. 

B. B. Armstromo, Recorder of Bolton. 

A, Wills for the prosecution. — ^Tlie indictment is • 
good. It is clear upon the authorities that several 
felonies may be joined in the same indictment, and 
that it is for the judge to exercise his discretion in 
calling on the prosecutor to elect for which he* 
will proceed ; or to quash some of the counts. 
And what has been done by the recent Act, 24 & 2& 
Vict. c. 96, s. 5, which enacts that three larcenies . 
committed against tiie same i>erson within aix. 
months may be included in the same Indictment 
against the same prisoner, is to take away the dis-- 
cretion formeriy exercised by the judge in such a 
case. In 2 Hale P. C. 178, <'If there be one offender 
and several capital offences committed by him, they 
may be all contained in one indictment, as burglary 
and larceny. Larcenies committed of several things, 
though at several times and from several persons, 
may be joined in one indictment." And Lord* 
EUenborough ruled, in Rex v. Jones, 2 Camp. 182 r 
^ In point of law there is no objection to a man beings 
tried on one indictment for several offences of the- 
same sort. It is usual in felonies for the judge in 
his discretion to call upon the counsel for the prose- 
cution to select one felony and confine themselves 
to that ; but this practice has never been extended to 
misdemeanors." And Buller, J. said, in Yonmg v. Th» 
Kino, 8T. R. 105: **In misdemeanors. Rex v. JSea— 
fieJdt 2 Burr. 989, shows that it is no objection to an 
indictment that it contains several charges. The- 
case of felonies admits of a different consideration, 
but even in such cases it is no objection upon writ of 
error. On the face of an indictment every count 
imports to be for a different offence, and is- 
cbai^Bied as at different times. And it does not 
appear on the record whether the offences are or- 
are not disdnct. But if it api)ear before the deft. . 
has pleaded or the jury are charged, that he is to 
be tried for separate offences, it has been tiie-- 
practice of the judges to quash the indictment, 
lest it should confound the prisoner in his defence * 
challenge of the jury, for 



or prejudice him in his ch 

he might object to a juryman's trying one of the - 
offences, though he might have no reason to do so in 
the other. But these are only matters of prudence and 
discretion. If the judge who tries the prisoner does - 
not discover it in time, I think he may put the - 
prosecutor to make his election on which charge he 
will proceed. But if the case has gone to the- 
length of a verdict it is no objection in arrest <tf 
judgment If it were it woidd overturn cveiy 
indictment which contains several counts." In Itit • 
V. Kershaw, 1 Lewin C. C. 218, the indictment con- 
tained two distinct felonies. [Mellob, J.—The prac- 
tice has always been, where several frionies were 
included in one indictment, to put the prosecutor te 
elect for which one he will proceed, to prevent the- 
prisoner being embarrassed in his defence. But all 
reason for such election is now taken away by the- 
recent statute, where three larcenies only are 
charged. Pollock, C. B. — Strictly speaking, the- 
whole presentment of the grand jury 6om the first 
to the last indictment, constitutes but one indict*^ 
ment against all the prisoners. The objection te> 
tiying a prisoner on several felonies at once is 
rather an objection in the breast of the judgjethaa 
a matter of criminal pleading. Formeriy it wa» 
not the practice to allow ^unts for larceny anit. 
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Tecciving in the same indictment, but that was 
altered br statute.] In Starkie's Crim. Plead. 39, 
it is said, "If several felonies be charged against 
« prisoner in the same indictment, it is no objec- 
tion either upon demurrer or in arrest of judg- 
ment." See also 2 East P. C. 779. 

^ No counsel appeared for the prisoner. 

Pollock, C.B. — ^We are sU of opinion that the 
indictment is good. At any rate it is now too late 
to allow the objection. 

Blackburn, J. — At the same time we do not wish 
to sanction such a departure from the usual mode of 
criminal pleading. 

Conviction affirmed. 



BAIL 00T7BT. 

Brported hy T. H. jAsnts, Esq., Barrtoteisat-Law. 

77urrA%, Majf 5, 1864. 

(Before Cromfton and Shee, JJ.) 

Hbo. r. The Guardians or the Newfort Union. 

Notice of appeal against order of nunntenance-^ 
Crwtinal btnatio'-4 f- 5 Vt^tlL 4, c. 76. 
JVofice of appeal against an order for the maintenance 
of a criminal Itmatic may he signed hu the clerk to the 
hoard of guardians^ the apps. ; ana it is not too late 
if it be received fourteen dags before the following 
Mfsions, although more than twentg^one dags have 
ekymed since the order was made. 

Tills was a rule calling upon the justices of War- 
irickshire to show cause why a mandamus should 
not issue to them, ordering them to hear an appeal 
against an order of settlement and maintenance of 
one Brass, a criminal lunatic The order was made 
upon the defts. on the 3rd Dec. 1863, and the notice 
of appeal posted on the 34th Dec. directed to the 
clerk of the peace (made resp. by statute)^ but not 
leoeived by him until the 26th. 

Motion was made to respite the appeal at the fol- 
lowing Epi^iany sessions, which was oppossd upon 
the ground that the nodoe of appeal was inralid, as 
lieing too late. This objection the justices held 
good, and refused to respite the appeaL 

Adams showed cause.— Sect 2 of the 3 & 4 Vict. 
c 54 (the Criminal Lunatic Act), enacts that the jus- 
tice uiall inquire into the settlement of a criminal 
lunatic, and make orders on the parish for mainte- 
nance, &C., or on the guardians of the union ; if the 
parish, &c. is under the management of a board of 
snuu^ians established by the Poor Law Commis- 
sioners. The first point is, that the notice of appeal 
^was improperiy signed by the clerk to the guardians. 
Jt is submitted that he cannot giye; such notice. 
It need not be signed by the guardians themselyes, 
Ibut may be signed by an attorney acting in their 
lehalf : (12 & 13 Vict c 45, s. 1.) [Cromfton, J.— 
If the clerk to the board of guanlians signs, surely 
the presumption is that he signs on their behalf]. 

Manleg &nith, — ^This objection was not taken at 
aessionsy or his authority could hare been euily 
proved. [Mellor, J.— The presumption of au- 
thority is eren greater in the case of the clerk 
to the guardians than in that of an attorney. 
The second point is, that notice of appeal was not 
ipren in due time. Sect 5 of 3 & 4 Vict c. 54, 
enacts that the oTerseers or guardians may appeal 
against the order of the justices. [Mellor, J. — 
The Act requires a ** reasonable notice" to be 
given.] The Poor-law Amendment Act, 4 & 5 
WilL 4, c. 76, s. 79, enacts, 

No poor person shall lie ramored nnder say order of 
Teuoval ftom any pulsh or workhooae, l>y reason of his being 
chargeable to^ or roUered therein, until twenty-one days after 
« notice in witting of his being so chargeable or reUeyed, 



shall have been sentby poet or otherwise, by the OTameers or 
guardians of the parish obtaining soch order, to the OTerseera 
of the parish to whom such parlw shall be directed: provided' 
that, if notice of appeal against such order of remoral shall 
be received by the overseere or guardians of the parish from 
which such person is directed in such order to be removed 
within the said period of twenty-one day% it shall not be 
lawful to remove such poor person until after the time for pro- 
secuting soch appeal shall have expired, or. In case such 
appeal shall be duly proeecnted, until after the final detennl- 
natlon of such appeaL 

In this case twenty-one days had elapsed bef ore- 
notice of appeal was even sent, and twen^-three- 
days before it was received. [Mellor, J. — ^The 
question of '* reasonable notice " was not discussed 
at sessions; how then can we refuse a mandamus 
in order that the question may be discussed?] 
12 & 13 Vict c. 45, s. 2 enacts that none of the pro- 
visions contained in it relating to notices of appeal 
shall be construed to affect or alter the law as to 
notice of appeal against a summary oonviction, or 
against an order of removal, or against an order 
imder any statute relating to pauper lunatics. 
But it is submitted that this case is not withia 
the statute, for it is not an order of re- 
moval, nor is it under a statute relating to pauper 
lunatics. [Crouptok, J.— Is he not a pauper 
lunatic, as well as a criminal lunatic ?] By 16 & 17 
Vict c 97, s. 138, no provisions of this Act apply 
to the 8 & 4Vict. c. 56: 

Beg. V. The Justices of GbanorganMre^ 18 Q. B. S61.. 

Manky Smith was not called on. 

CRomrrON, J. — ^I am of opinion that this case is 
governed by that of Reg. v. The Justices of Glamor- 
Qanshire, and that we must hold tiiat the notice was 
m time. As to the second point, the clerk to the 
guardian is, in point of fact, an attorney, and signs 
as clerk, llia^ in my judgment, is sufficient. The 
rule will therefore be made absolute. 

Mellor, J. — I am of the same opinioiL No 
authority has been cited which shows that the cleric 
to the fipiardians must sign as attorney. 

Rule absolute. 



Beo. v. Brickhall. 

Convidion^-'Assault upon a constable — Common assault 
^Municipal Corporation .^c<— 24 i' 25 Fief, c 100. 

The deft, was summoned, under the Municipal Corpora" 
tion Act, for assaulting a constable in the execution of 
- his dutg. The magistrates dismissed the summons, but 
convicted him, miler the 24 (• 25 Vict. c. 100, /or a 
common assault : 

Held, that tlie conviction was bad, as being under a 
different statute from tliat under which the summons 
was issued. 

The deft was summoned before the justices for 
the borough of Shaftesbury, Borset, under the 
Municipal Corporation Act, for assaulting a police- 
constable in the execution of his duty. The justices 
dismissed the summons, but fined him for a commou 
assault, and, in default of paym^it, he was im- 
prisoned. 

T. W. Saunders having obtained a rule nisi for a 
certiorari to quash the conviction, upon the ground 
that the justices had no jurisdiction, upon a charge 
oi assaulting a constable in the execution of his 
duty, to convict of a common assault, now supported 
it. The Municipal Corporation Act does not entitle 
justices to fine for an assault not charged in the 
summons : 

Martin v. Bridges, EU. & ED. 778; 28 L. J.179, M.G.; 

Soden V. Craig, 7 L.T. Bep. N.S. 824. 
[Cromfton, J. — ^If the deft had been summoned for 
a common assault, he could not have been fined for 
one of an aggravated nature. But is the converse 
true?] Yes; and it is very remarkable that a 
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lieayierpunishiiieiit is attached to what is muuiiiallj 
. a more trivial offence. For a common assault 
justices may imprison for six months, while for 
assaulting a police-constahle they can but fine the 
deft. 5/. They must have acted under the Municipal 
Corporation Act, or they could not have convicted 
summarily — ^they must have committed for trial. The 
deft, came prepared to meet one charge, viz. that 
of assaulting a constable in the execution of his duty. 
He may have thought it sufficient to prove that the 
prosecutor was not a constable, and for various rear 
00ns, have refrained from bringing witnesses to 
prove that he was justified in committing a common 
assault. [Mblu>r,J. — ^If he had pleaded guilty to 
the charge, his punishment would have been in 
seality less than it is.] Precisely so. pCsLLOR, J. 
•^The difilculty is, 1»at the justices had jurisdic- 
tion to convict sununarily of a common assault, 
hut they should have dismissed the first summons 
and convicted the deft upon another]. 

H. T. Cole showed cause. Under the 24 & 25 ' 
Vict. c. 100, the punishment for an assault is six 
months* imprisonment, and under the Municipal 
Corporation Act, a fine of bl A certificate, barring 
any further proceedings, may be given under either 
statute alike. Sect 42 of the 24 & 25 Vict c. 100, 
enacts : that for an unlawful assault b^ anv person 
committed upon any other person, the justices may 
iinpose a fine not exceeding 5/. ^Any other 
'person" may include a constable, and the words, 
'^officer in discharge of his duty," are mere aggra- 
vation. [Mellor, J. — ^If the justices had said 
nothing, the conviction would be jfood« I do not sec 
how you can distinguish Martin v. Brtdges from 
this.] Sect 72 of Municipal Corporation Act takes 
away certiorari. It is submitted that a case ought 
»to have been granted. 

WU kiMOtt V. Ihatan, 82 L. J. H. C. 152; 8 L. T. 
Bep.N.S.276. 

MsLLOR, J.— The real objection is, that the sum- 
mons is umler one statute and the conviction under 
.- another. 

Crompton, J.— -Where there is a written charge it 
must be adhered to. The conviction in tills case 
was without the jurisdiction of the justices. They 
dismissed the summons as far as the aggravated 
assault was oonoemed, and convicted of a common 
assault I think that the case of Martin v. Bridges 
is exactly in point The justices have power to 
convict of a common assiuilt under the 24&25 
Vict., c 100, and the certiorari would be taken 
away were the conviction under the Municipal 
Corporation Act As it is, the rule must be made 
absolute. 

MsixoR, J. — ^I am of the same opinion. There 
are two statutes affecting ib» offence of assaul ti ng a 
constable while engaged in the execution of his 
duty. The one is the Municipal Corporation Act; 
hut under this Act, justices have no power to deal 
with other offences ; the other is tlie general statute, 
which imposes a term of two months* imprisonment 
or fine of 5^ ; but there can be no summary con- 
viction under that statute. It is perfectly dear 
that the justices have summoned under one statute 
and convicted under another. This they cannot do, 
therefore the rule must be made absolute for a 
certiorari^ which is not taken away because they 
. have exceeded their jurisdiction. 

Buh ab8ob(te» 



Friday, May 6, 1864. 

Ex parte The Overseers of Puddino Nortox. 

Ooeneer — " HotuehoUkr** — Certiorari — Sesstbac 

A., being tAe tenant of a cottage at part of hU set* 

tHce, was appointed an, ooeneer of a parish. 
Oh motion for a certiorari to quash the order oj^ 

appointment : 
Held, that it was a case for an appeal to the sessions, 

not for a certiorari. 
Quaarej is the appointtnent good f 

MeOiJiy Q.C. moved for a rule calling upon the* 
Justices of Norfolk to show cause iriiy a certiorari 
should not issue to remove an order appointing two 
overseers of the parish of Pudding-J4orton, upon 
the ground that one of the overseers was not a sub* 
stantial householder. He cited Beg. v. Gwijm, 9 
L. T. Bep. N. S. 686. his was not an extra-parochial 
phice. The overseer, whose appointment was objected 
to, paid no rent, but inhabited a cottage as part of 
his service. [Crompton, J.— Why could you not 
appeal to sessions ? I never heard of a case where^ 
an order was quashed, because an overseer was notr 
a housdiolder.] The reascm of this iqvplication to 
quash the order is, that the guardians have made a 
rate, and although there are no poor, yet, as the 
parish is included in a union, the inhabitants are* 
uablc to the union charges : 

4 Bum*8 Justices, 88, 29th edit 

Croxfton, J, — ^A man may be a " householder," 
although he is a tenant only, and this, as part of 
his service ; if a burglary were committed, the pro- 
perty would be rightly laid in him. But this is aa. 
application that ought to be ihade to sessions. I 
rather Uiink that the appointment is good. 



00T7BT OF aUXESPS BENCH. 

Seportod by Jobx Tnoxnosr sxA T. W. Saoxdbbs, Eiqn^ - 
BarrbterMit-Law. 

April 27 and Mag 4, 1864. 
Reo. r. Ikohax. 

Coronet's inquest — Inquisition — Statement of cause and 
manner of deatli — View of the botSf bg the jurors. 

In an inquisition of murder or manslaughter it is not 
necessary to set forth the manner in which, or Hia 
means by which, the death of the deceased was caused^ 

Although it is necessary that all the coroner's Jury should 
view the body at tlie first sittina of the inquest, it is^ 
not necessary that they should aU view it together and 
in Hie presence of tlie coroner. 

Tenqftk, Q.C. on a former day obtained a rule to 
quash an inquisition of one of the coroners of York- 
shire, of manslaughter against Mr. John Arthur 
Ini^am, for the killing of one Sarah Greenwood. 

The rule was obtained upon the grounds, firsts 
that the inquisition did not set out the mode and 
cause of death ; and secondly, that one of the jurora, 
when he viewed the body, did so in the absence of 
the coroner and the rest of the jury. 

Clea^y, Q.C. ( Welsby with him) showed cause, anci 
contended, first, that inquisitions are upon the same 
footing as indictments, and need not therefore set* 
out the mode and manner of death ; snd that as the' 
juror in fact viewed the body, it was not essential 
that he should have done so in the company of the 
coroner and the other persons. 

Tenmle, Q.C. (>/at(7e with him) contended that 
the injunction was bad on both grounds. The f ol- 
lo¥ring cases and statutes were cited : 

2lD8t.887; 

Reg V. Ferrand^ 8 B. ft Aid. 260 ; 

Sewell on Coronera, 161 ; 
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Co.oiiLita.lHP>126; 
Hawk, P. C. c 25, p. 287 \ 
4 Inst c 29, n. 271; 
EIL BIa. &£U. 133; 
11 Hen. 4; 2ft3£a.6,c24,8.2: 
1A2PI1. AM.c.18,8.5; 
6A7Victc.33; 
14 A 16 Viet a 100: 
19 & 20 Vict a 16; 
24 & 25 Vict c 100, 88. 6, 30. 

The orgamenta suffidently appear in the following 
iitB:— 



CocKBUBK, C. J.— I am of opinion that this rule 
ahonld be discharged. The question is whether the 
6th section of the 24 & 25 Vict c. 100, which pro- 
vides that in any indictment for murder it shall not 
he necessary to set forth the manner in which, or 
the means b^ which, the death of the deceased was 
caused, applies to coroners' inquisitions ? and I am 
ef opinion that it does. I take it to be clear, upon a 
review of the older authorities, that the term 
^indictment" was understood by them and by the 
Legislature to comprehend '-inquisition." The 
earliest statute is that of the 11 Hen. 4, the 
effect of which is considered by all the judges in 
WhiUupoUUca^ in Cro.Car.,and it was held that the 
word ^ indictment " used in the statute included an 
«« inquisition." So in 2 & 3 Edw. 6, c 24, we find that 
the word ^ indictment "is applied to that which isfound 
eitiier by the jurors of the coroner or of the county. 
So also in the 1 & 2 Ph. &M.C. 13, the term "inqui- 
sition " ia applied to the case of a finding by any jury. 
So far, the statutes show that the Ix^slature uses 
the term '< indictment" whether as applicable to a 
grand juxy or a coroner's jury. Lord Coke, too, 
uses it in the same sense. I think, therefore, that 
it is sufficiently shown, both by the Legislature 
and the great authority of Lord Coke, that an inqui- 
sition is included in the term " indictment" When 
we look at the later legislation, we find a great 
desiro manifested to get rid of technicalities. In 
the 14 & 15 Vict c 100, with reference to this 
Teiy subject of doing away with technical objections, 
we find the provisions as to .indictments applving 
equally [to inquisitions. By the 4th section, it is 
enacted that, in anv indictment for murder or man- 
ilau^ter, it shall not be necessary to set forth 
the manner in which, or the means by which, 
the death of the deceased was caused ; and by sect 
30 it is enacted that the word "• indictment " shall 
be understood to include *' information," ^ inqulsi- 
tkm" and ** presentment," as well as indictment. 
And thus the law remained until the recent statute 
of the 24 4b 25 Vict c 100, the 6th section of which 
enacts that, in any indictment for murder or roan- 
sbuighter, it shall not be necessary to set forth the 
manner in which, or the means by which, the death 
of the deceased was caused; but unfortunately the 
fonner statute being repealed, the latter statute 
omitted to include tiie word *' inquisition," and it 
was argued that the Legislature intended to rostore 
the distinction between indictments and inquisi- 
tions. But I cannot think that there is anything in 
that objection. The operation of the 14 & 15 
Vict had not been found to have been inconve- 
nient, and there was no reason therefore why 
techsJcal matters should have been restored. 1 
cannot see the force of Mr. Temple's objection that 
the Legislature should have gone back to the former 
technioilities. I cannot imagine that it was the in- 
tention of the Legislature to have restored them, 
and so throw difficulties in the way of the adminis- 
tration of justice. I cannot suppose that, after ten 
. years, it should have been thought necessary by the 
Legislature to interfero to rostore the law to what 
it was before the 14 & 15 Vict without anv reason 
whatever being assigned for so doing. With regard 
to the second pointy that one of the jurors viewed 



the body after the other jurors had seen it, that is 
cured by sect 2 of the 6 & 7 Vict. c. 88, which enacta 
that no inquisition found upon or by any coroner'a 
inquest shall be quashed ''because the coroner 
and the jury did not all view the body at the same 
instant, provided they all viewed the body at the 
first sitting of the inquest." So that, although it ia 
necessary that all the jurors should view the body^ 
it is not necessary that they should all view it at the 
same time. It is certainly not necessary for the 
proper administration of justice that all should view 
at the same time. I think the language of the 
statute quite large enough to comprehend this case^ 
and therefore that this objection fails also. 

Blackburx, J. delivered a similar opinion, 

Sh£e, J. concurred. 

Rule disckargfidL 

Attorney for the deft., Crocker. 
Attorney for the prosecution, Edtcards. 



Thursday, May 5, 1864. 
Ex parte Suarpe. 

Htuband and xcife— Protecting ordtr of wife's earnings 

—Iie«ciudittg—20 i- 21 Vict. c. 85, «. 21. 
Justices and police magistrates have no power under the, 

Divorce Act 1857 to discharge an order protecting a 

icife^s earnings and property acquired after desertion 

by her husband^ not made by themselves. 

Kule nisi, calling on Mr. Arnold, one of the me* 
tropolitan police magistrates, to hear and determine 
the application of John Sharpe, to discharge an 
order made in favour of Mary Elizabeth Sharpen 
his wife, under 20 & 21 Vict c. 85, s. 21 (Divorce 
Act 1857), by Mr. Paynter, a magistrate of the 
Westminster Police-court, since deceased, for pro- 
tecting her earnings and property acquired since 
her husband's desertion of her. 

The ;order was made in 1858, and Mr. Payntec 
died in April 1868. The application to discharge 
the order was made by the husband to Mr. Arnold, 
in Sept. 1868, who refused to rescind the order, on 
the ground Uiat he had no jurisdiction, the power 
to do so being confined, as he thought, l^y the statute 
to the magistrate making the order. 

An appUcation was then made to tlie Divorce Courts 
in Feb. 1864, to discharge the order, and the Judge 
Ordinary held that he had no jurisdiction in the 
matter, but thought that the police magistrate had. 
Thereupon the application was renewed before Mr. 
Arnold, who again held that he had no jurisdiction 
over a protection order made by another magis-' 
trate. In consequence thereof the present rule was^ 
obtained. 

Prentice showed cause. — ^Under Uie words of the 
Stat 20 & 21 Vict c. 96, s. 21, " it shall be lawful 
for the husband and any creditor, or other person 
claiming under him, to apply to the court or to the 
magistrate or justices by whom such order waa 
made, for the discharge thereof," Mr. Arnold had 
no jurisdiction to interfere witli the order made 
b^ Mr. Paynter. The words *^ magistrates " and 
** justices" are personal, and the clause gives to 
courts a general jurisdiction over the orders made 
by sudi courts, and to magistrates and justices 
jurisdiction only over their own orders. 

Pearce in support of the rule. — ^By the stats. lO 
Geo. 4, c 44, s. 4, and 2 & 3 Vict, c 47, s. 75, the 
police magistrates of the metropolis form one body 
acting for the metropolitan district, and it is submittecl 
that the powers given to them may be exercised by 
any one of their body, and the order might be dis- 
charged by Mr. Arnold, should he after hearing the 
facts think that it ought to be so. 
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Cell v. Thb Mayob, &c. of Buucikoham — Kbg. v. Tivnam and others. 



tQ.B. 



Ckx^KBCRK, C. J. — ^ThiB rule must be discharged. 
The Act is clear, that a party seeking to discharge 
a protection order must go to the magistrate by 
irhom it was made. A distinction is drawn between 
the court and magistrates; the words *'by whom 
such order was made " apply to those which imme- 
diately precede them/' viz., to the magistrate or 
justices; and the word ^*whom" is not properly 
applicable to a court. But for hearing that the 
learned Judge Ordinary held that he haul no juris- 
diction, I should have thought otherwise; but we 
have not to decide that. It may be that this is 



Blackbubk and Sues, JJ. concurred. 

Rule discharged, 

Gell v. The Match, &c. or Birmingham. 

Burial hoard — Fees of parish clerks and sextoti^-^ 
15 i- 16 Vict. c. 85—16 i' 17 Viet, c. 134. 
Under the 15 j- 16 Vict. c. 85, and the 16 ^ 17 Vict, 
c. 134 (the Burial Acts), parish clerks and sextons 
are entitled to perform, when necessary, the same 
functions and Juties, and receive fees therefore in 
respect of the burials of jxurishioners and inhabitants 
of the parishes of which they are clerks and sextons, 
tn the new burial-grounds provided by burial boards 
under those Acts, and the burial boards cannot dqnrive 
them of such fees by appointing other persons to do 
their duties. 

This action was brought to try the right of the 
parish clerks and sextons of Birmingham to recover 
certain fees. 

The pit. Cparish clerk and sexton of St Philip's 
parish) churned to recover compensation from we 
def ts., the Town Council acting as the Burial Board 
of the borough of Birmingham, under tli^ 17 & 18 
Vict. c. 87, s. 2, and 15 & 16 Vict, c 85, s. 24, for 
their having prevented him from performing duties 
and functions which he claims to perform, and from 
xecciving fees in respect of certain interments in the 
<»nsecrated portion of the burial-ground of the 
defts., opened by them in 1868 fw the borough. 
The ground is common to the several parishes, and 
no specific portion is assigned to any of the parishes. 
Burials have taken place therein of deceased in- 
habitants of St Philip's parish. 

Previous to the opening of the ground the pit. 
and his predecessors wero accustomed to perform 
certain duties in and about interments, and to re- 
ceive fees therefore. (These were all set out in the 
case.) 
The 15 & 16 Vict. c. 85, s. 82, enacts that 
Evory inocanbent or xnlniBter of the pariah or each of the 
pariabee (aa the caae mav be), for which the hnrial-gnraiMl to 
proTided, ahall byhlmMlf and hto carate or ■uohdidy qualifled 
perBona aa mich incmnbent or minister vamv anthoriae, perform 
the dntiea and have all the same rights and oathorities for the 
performance of raligloiis senrloe in the barial, in suchborlal- 
ground or in the oonaecrated portion thereof, of the remains 
«r parishioners or inhabitants of the parish of which he is 
■ocn incumbent or minister, and shall be entitled to receive 
the same feesln respect of sooh borlais which he has pre- 
viously enjoyed and received. And the clerk and sexton of 
aoch parish, or of each of each parishes, shall (when neces- 
sary) perform and exercise the aame duties and functions in 
xespeet of the burial of the remains of parishioneri or inhabit- 
ants of the parishes of which he is olerk or sexton in such 
boriol-ffronnd or the consecrated portion thereof, and shall be 
•ntitled to receive the same fees on such burials as he has 
previously perfonned sad exercised and received as if such 
Boriol-ground were the burial-ground of the respective parish 
of such incumbent or minister, clerk and sexton respectively. 
And the pariahlonerB and Inhabitants of such parish, or of 
•ach of such parishes, shall have the same rights of sepulchre 
In such buriaVgronnd aa they respectively would have had 
Jn the burial-ground or burial-grounds in and for their re- 
■peotive parishes, subject nevertheless to the provtoioos herein 

The defts. employed persons to iMjrform the 
functions of clerk and sexton in thdr new burial- 
Sroond, although the pit. had, previous to the 
opening of the burial-ground, given them notice that 



he claimed to perform those functions and receive- 
the fees in respect of the burials of parishioners and 
inliabitants of St. Philip's. 

The defts. determined that the plt.'s services were 
not necessary, the staff necessarily employed by 
them being sufficient. 

Phipson, Q.C. (A, Wills with him) for the pit.— It 
is submitted that the pit. is entitlcxl to the accus- 
tomed fees as derk and sexton of St. Philip's for 
the burial of parishioners and inhabitants of that 
parish in the new burial-ground. The 15 & 16 Vict, 
c. 85, which applied only to the metropolis, ia 
extended, by the 16 & 17 Vict. c. 134, to the imrta 
beyond by sect. 7; and sect. 32 of the former Act ia 
made to apply to the present case. Sect 32 ia 
absolute as regards incumbents and ministers, but 
the clause relating to clerks and sextons contains* 
the qualification that they are to perform thdr 
duties **when necessary;" and the burial board 
contend that if tiiey choose to employ persons to- 
dig the graves, toll the bell, &c., the services of the 
parish sextons and clerks are not necessary. That^. 
however, is not the meaning of the section, but it 
means that whenever the services ordinarily per- 
formed by clerk and sexton are necessary, those 
services shall be performed by the clerks and 
sextons of the respective parishes. It is now penal 
to bury in the old burial-grounds, and no compensa- 
rion is given to clerks and sextons. The former- 
Act, by sects. 22, 34, 37, contemplates that fees will 
be payable to clerks and sextons. So also do the 
stats. 17 & 18 Vict, c 87, 20 & 21 Vict. c. 81, s. 17. 
The words ** when necessary " in sect. 82 meet the 
cases in which the friends of the deceased dispense 
with some of the usual services at funerals, such aa- 
tolUng the bell. 

aManey, Q.C. (Field Q.C. with him) for the 
defts. — ^The intention of the Legislature was to vest 
the whole of the management of interments in the- 
burial boards, and manv of the duties could not be 
performed by any but their servants with any regaid 
to convenience or decency. Digging graves ia- 
sometimes a very critical operation, having regard 
to the nature of the soil, the adjacent graves and 
the foundations, &c., of vaults, which it would be 
unwise to allow unskilled persons to do. The 
duties of clerk and sexton are the same in one 
funeral as another, and are inconsistent with the- 
new duties created by the new burial-grounds. 

CocKBunx, C. Jw— The words '^iriien neoessaiy,* 
•ppfy equally to the clerk and sexton, and it is* 
a strong proposition to say that they empower 
burial boards to deprive them of aU their fees. 

Cbomftok, J. — Suppose the case of two perishes,, 
could the burial board, by ajipointing the sexton of 
one parish to do the duties of both, deprive the- 
other sexton of his fees ? It is very difficult to say 
that the fees of the clerks and sextons are taken 
away by these words. 

Shbb, J. — ^It may be they have their fees whether 
the services are necessary or not. 

Judgnuntfor the pit. 

May 2i and 25, ISOi. 
Eeo. v. Tivkax akd othbbs. 
Extradition Acta—^ f; 7 Vict. c. 1^— Piracy. 
Under tlie ^i-l Vict, c 76 (an Act for giving effect 
to a treaty between England and the United States, 
for the (qiprehension of certain offenders), there is na* 
power to commit accused persons to gaol for the pur^ 
pose of being delivered up to the United States author- 
rities, unless the United States have exclusive juriM^ 
diction to try and punish the accused. 
It ia not necessary that ffters should be any warrant 
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ismed or depcmtiemM Idben in the United States^ in 
ordw la found a tmisitum hy ike United States 
authorities for the duivery vp of any acaued peraon 
within theAetSfl Vict. c. 76. 

It is not necessary for the magistrate who commits an 
acaued person to gad in pursuance of the Act^ to 
state in his warrant that the evidence on which it 
issued was given iqxm oath. 



21e word ^^piraty " does not mean piracy jure gen- 
tiimiy bmt a erune made such by the munieiptd law 
of one aiom of the parties Umthe treaty^ and over 
ifhiek tack has exebuive jurisdiction. 

In Iftst term a writ of habeas corpus was issued by 
'-flus court, directing the gaoler of the borough gaol 
•of Liyerpool, in whose custody the defts. then were, 
to bring them into this court, together with a return 
«of the cause of thdr detention by him. They were 
.accoidingly now brought into court, and the gaoler 
returned Uiat he had them in custody by Tirtue 
«af seT«ral warrants which he set out 

It appeared that a merchant ship of the United 
States of America was at Matamoras, bound with 
.a cargo for New York, and that wliilst there six 
passengers came on board, three of whom were the 
prisoners. Whilst on board they seized the ship as 
.and on behalf of the Confederate Goremment, under 
wludi they claimed to be authorised. Having dis- 
posed of the ship and cargo, the three prisoners 
wefo found at Lirerpool, and upon a xeqiusition 
from the American Ambassador in this countiy, 
the Secretary of State for the Home Department 
issued his warrant for their apprehension under the 
prorifions of the 6 & 7 Vict. c. 76, s. 1, which war- 
rant was as follows : 

ToHar ]fiaJ«sty*B Jostieas of thePoaoe and odier nutgto- 
tmea and omoera of the pesos in and for the borongb of 
Lhrerpool, *& Wberaaa on Hie Ifth day of Febnury 1864, fat 
pomanee of % traatj between Her Majesty and the United 
SiBiea of Ameiieamade on the 0th day of August 1892, and 
latUed on the 10th day of October in the name year, and of an 
Aetof Parilamentpaaaed in the aeasion holden in tbe6th*7tb 
yean of Her Majeety'a reign, entitled ** An Act for giving 
eHeet to % taraaty between Her Uajeaty and the United States 
of Ameiiea for the apprBhension of certain offenders," a reqoi- 
allkm was made by Charles Francis Adams, Esq., the United 
Slalea'Mfailsleratthisooart, lo deliTor up to Justiee osrtsln 
pewona ealled or known by the name of Jamea dements 
WOson, Daniel O'Brien and Kelly, charged with the crime of 
piracy on board the schooner JoaejOi Oerritf of New York 
withtai the Jttri^tion of the United States of America. 

I theiefofe, the Bight Hon. Sir Ueoiie €h«y, Bart, one of 
Her Hajeaty's principal Secretaries of State, do hereby in 
e of the power and aathority giren to me as such 
r of State by the said Act require yon and all of you 

. .nrisdietion^ to govern yooraehros acoor- 

•dlngly, and to aid and assist in spprehendlng the said James 
OlementB '^^bon, Daniel O'Brien and Kelly and committing 
them to gaol for the panose of being dealt with according to 
te provWcna of the aald treaty, and dehTsr iq> to justioe por- 
•■Hit to the said Act if f oond to be wltUn the same. 

In witness whereof I have hereunto set my hand and seal 
thkSOChdajofFBbruarylSSi. <Gh. Obxt. [Ka] 

By the 6 & 7 Vict, c 76 (entitled << An Act for 
^ving effect to a treaty between Her Majesty and 
the United States of America, for the apprehension 
of certain offenders") it is, by sect 1, recited. 

That whereas, by the 10th artide of » treaty between Her 
H^esty and the United States of America, it waa agreed that 
HnrlCajesty and the United Statee should, upon mntnal re- 
qiriiitloBB tj them or their ministers, offloers, or aathoritles 
raipeetlvely made, deliver np to Justloe all persona who, 
bmig ehaiged with the crime of murder or assanlt with 
faitnt to commit murder, or p^mey, or arson, or robbery, or 
, or the utteranee of fteved paper committed within 
of {either of the Ugh eontnusting partiea, 
sattam, or ahoold be found within the ter- 
ritorlea of the other, provided that this should only be done 
tmoa sneh evidence of criminality as^ aocording to the lawa 
of the plaoe where the fugitive or person ao ohai«ed ahoohl 
he foond woold Jnatiiy his anprshensian and committal for 
le or offence had been there committed, Ao; ; 



trial, if the crime 
aadhisthen enacted, 
tins be made bj the 

f and aocording to 

, ,_^ moharged wtUi tl 

ntent to commit murder, or with the crime of piracy, or 
ttvoD, or robbery, or foigery, or the otleraaee of foiled paper 



that in oase requisition shall at any 

' of the said United States hi 

said tTMty for the deliverv 

' assamt 



committed within the jurisdiction of the United States of 
America who shall be found within the territories of Her 
Majesty, it shall be lawful for one of Her Majesty's principal 
SecTDtaries of State ... by warrant under his hand and 
seal to signify that such requisition has been so made, and to 
require all justices of the peace and other magistrates and 
ofncers of justice, within then' several jurisdictions, to govern 
1A»mselves accordingly, and to aid in apprehending the person 
so accused, andeommltdng such person to gaol for the pnrposa 
of being delivered up to justice aocording to the provisions of 
the said treaty, ftc 

The prisoners had been apprehended upon the 
foregoing warrant, and evidence had upon several 
occasions been taken upon the charge before Mr. 
Baffles, the stipendiaiy magistrate for LiverpooL 
Upon these occasions it had been objected on their 
b^uUf that the case was not within the statute. 
They had been from time to time remanded, and 
when the writ of habeas corpus issued they were 
still under remand. It was admitted that &e sole 
object of the present charge was, that they might be 
given up to the United States Government under 
the provisions of the statute. 

Edward James, Q.C., Littler and T. H. James now 
moved that the defts. should be discharged out of 
custody, and they contended that the offence of 
piracy jure gentium, which all nations have a power 
to punish, as being an offence against all mankind, 
is not the piracy meant by the statute, which is 
intended to be confined alone to municipal piracy, 
that is piracy which is such alone by the particular 
laws of the complaining country; that the piracy 
referred to in the warrant of the Secretary of State, 
and set forth in the depositions, isinrapyyurs gentiton^ 
and could be dealt with by the courts of this 
country, and that the treaty and statute only con- 
tempbUed such piracy as this country coiud not 
take notice of, and which the American Government 
alone could punish. They cited 

Kent*8 Commentaries, 8th edit pp. 86, 95 ; 

Be Kane. 14 Howard, pp. 103, 137 (American); 

Wbeaton, 236, 242, 250. 
They also objected that the warrant of the Secretary 
of State was bad, inasmuch as it did not appear 
that it was founded upon any warrant or depo- 
sitions issued or taken by the United States Govern- 
ment. 

Mi^ 25.— Z«s&, Mihcard and LuAington showed 
cause against the discharge of the prisoners. The 
word '< jurisdiction " in the 6 & 7 Vict c. 76, s. 1, 
has two senses: (1) in its prinuuy sense it denotes 
authority and power ; (2) in its derivative sense it 
denotes the territoiy within which authority and 
power are exercised. The words *' committed 
within the jurisdiction of either of the contracting 
parties" mean committed within places or terri- 
tories over which the law of either country pre vails. 
And the treaty is for the delivery of o/i persona 
charged with tiie crimes specified. The compact is 
to give up all offenders, although both powers have 
jurisdiction to try them, and it was the intention 
that the one power immediately affected by the 
crime should have the power to punish. There is 
no implied exception A cases within the jurisdic- 
tion of either: (Dwarris on Stats. 654.) Although 
we may have jurisdiction to tiy, we have no power 
to bring over witnesses from the United States. The 
word ** piracy " in the statute indicates that offence 
which both countries know to be piracy, or it may 
ai^ly to all the cases which both countries call 
piracy. The jurisdiction applies to territory, not to 
authority to punish : 

WheatOD, 208; 

Lee's Law of Prize, 1753 ; 

Kadaohlan on Shipping, 465 ; 

neg V. Lopes. 1 Dears. C. G. 525: 

Nodi's case, 4 B. & Aid. 295. 

E. James, Q. C, in reply, cited 
Wheaton, 258. 
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CoGKBURN, C. J. — ^The main and principal ques- 
tion for our determination is, what construction is 
to be put upon the 6 & 7 Vict. c. 7G, which g^ves 
effect to the treaty between Her Majesty and the 
United States of America for the apprehension of 
certain offenders. Besides that, two or three minor 
-points have been made with reference to the 
regularity of the proceedings by virtue of which the 
prisoners on whose behalf this application is made 
BaTC been taken into custody and remaniled from 
time to time. It has been objected that, prior to the 
issuing of the warrant by the Secretary of State, 
there should have been depositions taken and 
a warrant issued in the United States, and that that 
should have been the foundation of the requisition 
-to the Qovemment of this counti^' to issue a war- 
xant for the prisoners' apprehension. I think that 
^int is untenable. The second section of the Act 
does not require the issuing of any warrant or the 
taking of depositions in the United States. The whole 
effect of the proviso is, that before a Secretary of State 
issues a warrant for Uie apprehension of any person 
imdcr the Act, there must be evidence before him 
-which would justify the apprehension and committal 
of such person in the United States, and the second 
section only provides that such evidence may be 
made up of copies of the depositions upon which 
the original warrant (if any had been granted) was 
issued in the United States. Another objection 
made was, that the magistrate's warrant was im- 
perfect in not stating that the evidence on which it 
proceeded was taken upon oath to support the 
charge for which it was issued. Mr. Lush met that 
objection successfully by pointing out a form given 
in a subsequent statute which had been followed in 
the present instance. Then we come to the great 
question in the case, what is the true construction 
of the statute ? Now the words are imdoubtedly 
large enough in their primary and ordinary sense to 
comprehend this case. Provision is made for the 
-delivery up to the authorities of the United States 
x>f persons who have been guilty of piracy " com- 
mitted within the jurisdiction of the United States 
of America." Passing for a moment from the 
question whether there was evidence of the crime 
of piracy committed there, there can be no doubt that, 
if in this case it is an offence at all, it is piracy jure 
^extium ; and the statute provides for cases of piracy 
'*'' committed within the jurisdiction of the United 
■States of America." Nor can there be any doubt 
that, if it was piracy, it was committed on board 
«n American ship, and so in that sense within the 
jurisdiction of the United States. Then comes the 
question whether that is sufficient within the mean- 
ing of the statute. The main argument for the pri- 
-eoners is, that the statute is to be read as appli- 
cable only to a case where the act of piracy which 
has been committed is within the exclusive jurisdic- 
tion of the United States. If the term piracy 
in the statute is to be read as piracy jure gentitmi, 
-Uien it appears the case for the prisoners is at once 
disposed of. If the contracting parties intended 
-tibat such piracy should be deemed within the treaty, 
Uien, inasmuch as piracy is an offence not against 
any particular statute, but against the whole 
civilised world and punished by all civilised nations, 
then the offence here would not be one committed 
*within the exclusive jurisdiction of the United 
States ; so that if the word piracy is used in the 
statute in the largest sense, the case for the prisoners 
falls to the ground. Now what is there to show 
that the term piracy is used in a limited sense ? If 
it is to be restricted to piracy by the municipal law 
as a matter for the exclusive jurisdiction of the 
particular country where the offence is committed, 
then no doubt the statute may be construed in the 
way contended for the prisoners, as being restricted 
to certain offences committed vithiu the exclusive 



jurisdiction of the country claiming the extra- 
dition of the accused. If such had been the inten- 
tion, it strikes roe we should have had piracy by the 
municipal law in some way distinguished from 
piracy as understood in the more general accepta- 
tion of the term, but the language is the widest and 
most comprehensive. Why, then, is it to be implied 
in a limited sense ? It is said, and with truth, that 
the mischief the Extradition iSreaty was intended to 
prevent was that of persons oonunitting crimes 
witiiin the territory of one State and within its 
jurisdiction, escaping out of that jurisdiction witli 
impunity, and that for sa^ paxposo only was this 
statute {passed. That this was the primary object 
I entertain no doubt, but that it was the oit^ one X 
entertain great doubt, because it is impossible no<t 
to see that the mischief is not limited to such cases. 
It may be that an offence may be cognisable in two . 
countries, as in the case of a murder conmiitted by 
one British subject upon another in the United 
States, in which case the accused may be tried in 
this country by the municipal law, yet it would be 
highly inconvenient that he should be tried here, 
because criminals, as I observed during the argu- 
ment, may escape not only by going beyond the 
territory and reiach of the law of the country in 
which the crimes have been committed, but also hy 
failure of evidence and the difficulty of adducing^ 
sufficient evidence except in the country where, 
the crimes have been committed. Therefore, if 
the language of the statute is large enough to 
comprehend both these kinds of mischief, it i»> 
higlUy inexpedient to restrict it to one oidy. 
It has been urged, indeed, with great force, that it 
is inconsistent with the dignity of this country to 
surrender the jurisdiction A its own tribunals in a- 
case of concurrent jurisdiction, and allow persons 
who could be tried here to be carried away to be 
tried elsewhere. But it seems to me, that the 
moment you say you will give up offenders with a 
view to promote the large interests of justice 
throughout the whole civilised worid, as a matter 
in which all nations have a common interest, you 
must then look to see what is the extent and scope 
of the mischief you thus desire to counteract and. 
to prevent; and I cannot see that there is anjr 
abandonment of national dignity or honour In. 
saying that, though there may be concurrent juris- 
diction in respect of offences which have been com- 
mitted by our own subjects in foreign countries^ 
yet if the foreign States against whose laws the 
crimes have been committed require that the 
criminals should be surrendered to justice, and 
justice can be better done in the country in which, 
the offence is committed, then I cannot see that 
there is any violation oi national dignity or cha- 
racter in doing that which is expedient and desir- 
able to promote the interests of justice. And, 
looking to the ground of convenience, I think that, 
if the treaty and the Act were not capable of the 
construction I put upon them, the feeling of the 
country would probably be to amend them. And; 
as the words arc strong enough to include the case 
of jiimcy jure gentium^ and I see no reason for a moie- 
limited construction, I think that, if there was a 
primd facie caae of such piracy before the magistrate, 
the case comes within the Act. It is impossible, in 
my opinion, to limit the word " jurisdiction " by 
the insertion of the word '' exclusive," and on that 
point I am inclined to adopt the view taken by 
Mr. Lush, that the true meaning of the word is the 
area over which, whether it be land or sea, the laws 
of the particular State prevail; and, inasmuch as 
it is conceded that the ship of a certain territory 
is, constructively, part of its territory, or, at aU 
events, a place where its laws prevail, this ship was. 
within the jurisdiction of the United States. L 
feel, therefore^ bound (though I regret to differ 
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from mpr ieamcd brethren), in adherence to the 
view which I take of the statute, to hold that this 

. case comes within it, and therefore that the pri- 
sooetB are not entitled to be discharged. As to the 
«ther question, whe^ier, supposing piracy iure 
^oUkm to be within the Act, there was sufficient 
orwM fiusie evidence of it, I agree in eyerytiiing Mr. 
Barnes said as to acts done with the intention of 
acting on the behalf of one of the belligerent parties ; 
«nd I concur in thinking that persons so acting, 
thons^ not subjects 'of a belligerent State, and 
though they may be violating the laws of their own 
country, and may even be subject to be dealt with 
by the state against whom they thus act with a 
rigour which happily is unknown among civilised 
nationa in modem warfare, yet if the acts were not 
-done with a piratical intent, but with an honest 
intention to assist one of the belligerents, such 
personB cannot be treated as pirates. But then 
It is not because they assume the character of 
b^gerents that they can thereby protect themselves 
from the consequences of acts really piratical. 
Now, here it is true that the prisoners at the time 
-•aid they were acting on behalf of the Confederates, 
and that was equivalent to hoisting the Confederate 
flag. But then pirates sometimes hoist the flag of a 
nation in order to conceal their real character. No 
doubt, prima facie the act of seizing a vessel, saying 
^the same time that it is seized for thcC<mfederates, 
may raise a presumption of such an intention ; but 
then all the circumstances must be looked at to see 
if the act was really done piratically, which would 
be for the jury, and I cannot say that the magistrate 
was not just&ed in committing the prisoners for 
triaL It is, however, unnecessary to say more upon 
this point, as, upon the main question, my learned 
ivethiren (for whose opinions I have the utmost 
deference, and who, I have no doubt, are right) are 

■of opinion in favour of the prisoners, and therefore 
they will be discharged. 

Cboxftov. J. — ^I desire to speak with great de- 
ference, as I did not hear the argument when the 
rule for the haifea» was argued. This is a motion on 
a habeas corpus to discharge the prisoners on the 
ground that the custody is illegaL I agree with 
Cockbum, C.J., that it is not necessary that there 
«hould be any foreign proceedings before proceed- 
ing in this country under the statute. All I 
■think we have to consider is, whetiier there was any 
evidence on which the magistrate could reasonably, 
•in the exercise of his discretion, commit these pri- 
soners to gaol for the purpose of being delivered up 
to the United States* authorities. It is not a con- 
venient practice for this court to interpose before 
the magistrate has decided, but in the present case 
he has asked our assistance. In . determining this 
case, we must see if there would be anything illegal 
in the magistrate's committing these prisoners to 
1^1 under the Act. We are not the proper parties 
to judge of the evidence, but we have the power of 
aaying that there is no evidence before him on 
which he ought l^^iUy to come to the conclusion to 
commit them to gaol. I cannot say that the magis- 
trate, in his discretion, ought not to commit them, 
4m the ground that the act done was something like 
a belligerent act ; for, looking at the surreptitious 
way in which the prisoners went on board and took 
the vessel, there was evidence before the magistrate 
that this was piracy. Upon this point I quite concur 
with my Lord, because it is not for us to weigh 
the effect of the evidence, which is for ttie 
.magistrate, and all we can consider is, whether there 
is enough to justify a committal ; and I agree with 
my Lord that we cannot say that there is not. But 
vpon the other and the main question I have come, 
after a careful consideration of the case, to a different 
«Qiiclu8ion. Tho preamble of a statute is a good 



key to its meaning, and hero the preamble of the 
statute points cloarly to off ences committed within 
the jurisdiction of either of the contracting States — 
that is, within the jurisdiction of one (tf them, and 
not of the other. It goes on to speak of persons who^ 
having committed certain crimes within the juris- 
diction of one of the two States (that is, as I read ili^ 
of one of them and not of the other), shall ** seek aa 
asylum " and be found in the territory of the other*. 
Now, an "asylum " surely means a place where the 
criminal is safe from prosecution or pursuit, not a 
place where he may be tried and convicted. The 
enactments of the statute apply to cases in which 
persons having conunitted murder or piracy or 
robbery^thin the jurisdiction of the United States, 
afterwards seek an asylum or aro found in British 
territory ; and it appears to me that they mean only 
cases of crimes committed within the peculiar 
jurisdiction of the United States. And that phrase^ 
of course, could not be ai»plied where the crime i» 
equally within the jurisdiction of every nation in the 
world, as is piracy jwrt gentium. It would not be a 
proper use of words to say that such a crime was 
committed within the jurisdiction of the United 
States. The words, '^within the jurisdiction of 
either of the contracting States," mean within the 
jurisdiction of either of them respectively or rela^-^ 
tively to each other— t. e., or of one of them and not 
of the other. But here tiie crime was within the- 
jurisdiction, not only of both of them, but of every 
nation in the world. Then tiie persons diarged are* 
to be " delivered up to justice " — ^that is, to the - 
justice of the country where justice can be done, . 
implying that they are in a country where it cannot* 
be done. Otherwise, when the men were actually 
committed for trial in this country, they might 
be claimed, to be tried abroad, which surely would 
be a strange construction of the Act. Indeed, 
according to that construction, one does not see why 
they mig^t not be claimed back again by.this country. 
For this is clearly, if anytiiing, a case ofpiracy 
jure genHunij and triable in either country. The fact 
that the men, being in the ship^ seized it, makes no 
difference; it is equally piracy unless it was an 
act of belligerency ; but, if such, more so on that 
account thim if the men had been in another ship. 
No doubt, in either case, it would be within the 
jurisdiction of the United States, but that would 
be a jurisdiction shared equally with the whole 
worid. Is that a case within the meaning of the 
Act ? Surely it would be a strange construction of 
its terms, and it must mean peculiar and exclusive 
jurisdiction. The case here was near American 
waters, but would be the same in principle if it had 
occurred in the Chinese seas. Whether the Act 
would apply in all cases, even of piracy by American 
subjects in distant seas, it is not necessary to deter- 
mine. It is not to be lost sight of that the statute, 
in my view of it, carries out what was deemed by 
some writers to be the obligation of international 
law before it passed— viz., to deliver up criminals who 
could not be tried here. My view of the Act is also 
confirmed by some high American authorities who 
hare been referred to. The learned Judge here 
referred to the following extracts from a speech of 
the Hon. J. Marshall, delivered in the House of 
Bqiresentatives of the United States, in Nash's case, 
5 Wheaton's Reports, appendix:— '< The well-con- 
sidered opinion of the American Qovemment is, 
that the jurisdiction of a nation at sea is personal, 
reaching its ' own citizens only,' and that this is the 
appropriate part of each nation on that element'* ** A. 
mrate, under the law of nations, is an enemy of the • 
human race. Being the enemy of all, he. is liable 
to be punished by aU. Any act which denotes this 
universal hostili^ is an act of piracy. Not only an 
actual robbery, thevefore, but cntising on the high 
seas without commission, and with intent to rob, is-- 
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piracy. This is an ofFenoe against all and every 
nation, and is therefore alike punishable by all. Bat 
4m ofFenoe which in its nature aflFects only a par^ 
tacnlar nation is only punishable by that nation. 
A statute may make any o£Fenoe piracy, committed 
-within the jurisdiction of the nation passing the 
statute, and such ofFenoe will be punishid>le by that 
nation. But piracy under the law of nations, which 
alone is punishable by all nations, can only consist in 
4U1 act which is an offence against all. No particular 
nation can increase or diminish the list of offences 
thus punishable." So the able judgment of Mr. 
Justice Nelson in the case of Be Kain, 14 Howard's 
American lieports, 137: ''The two nations agree 
that upon mutual requisition by them, or ti^eir 
•cffioers or authorities respectiydy made, t. e., on 
a requisition made by either one Government, or by 
its ministers or officers prt^ierly authorised, upon 
;the other, the Qovemment upon whom the demand 
is thus made shall deliver up to justice all persons 
charged with the crimei ■ as inrovided in the treaty, 
who shall have sought an asylum within her tem- 
.tories. In other wwds, on a demand made by the 
■authority of Great Britain upon this Govern- 
ment, it shall deliver up the fugitive; and 
(80 in respect to a demand by the authorities 
ct this Government upon her. This is the exact 
■stipulation entered into when plainly inters 
preted. It is a compact between the two 
nations in respect to a matter of national oonoem — 
the punishment of criminal offenders against 
their laws — and where the guiltv party could 
be tried and punished only within the juris- 
•diction whose laws have been violated.** Taney, C. J. 
and the other judges referred to this judgment as 
containing an exposition of the law on which they 
based thSr own judgments, and the result is, that 
in their opinion l&e statute only applies in 
«cases where the fugitives could only be tried in 
the tecritory to wfaidi it was proposed to deliver 
them up. It is difficult to see that two great 
maritime nations would have given up their juris- 
•diction to try pirates whenever they were caught. 
Take the case of a pirate taking an American, an 
English and a French vessel, on the same day, in 
some of those distant seas where pirates abound. 
"Vihy should not the courts of either of the three 
countries in which the pirates might be found do 
.justice upon them ? It is said that we must trust to 
the discretion of the other State that it will not 
demand extradition in cases where it is unreason- 
able to do sa But that is very dangerous doctrine, 
to which I cannot subscribe ; and I think it is far 
more wise to construe the Act in such a way, if we 
can, as to exclude cases in which the demand would 
be unreasonable. At first sight it certainly occurred 
to me that the word ''piracy," in its primary sense, 
was against my reading <n the statute; but that 
was answered by Mr. James in his able argument, 
for he stated that there were some species of piracy 
by the municipal law of America not piracy by our 
law. It was said by Mr. Lushington that the juris- 
diction would depend upon whether the ship was 
the ship of one nation or of another, but that can 
hardly be so. It is an offence against all nations. 
The pirates are not Bnglish pirates or American 
pirates, but purates against all nations. The prin- 
cipal argument in support of the committal was 
jFounded i^wn the fact that the ship was American, 
.and it was argued that therefore the case was, in 
some peculiar way, within American juiisdictioD. 
But I doubt that. The piracy-— if piracy — ^was not 
altered in diaracter because committed in the ship 
itself which was seized. Suppose the prison»s had 
been in a ship of their own, and sunk the other, 
without ever going into it ? It would be the same 
offence, and eqinily, in both cases, it would be 
within the common Jurisdiction of the courts of all 



nations. And it does not appear to me, therefore, 
that it could be said to be within the jurisdiction of 
the United States more than of any other country. 
Nor can I see that in this statute the two States 
have given up their jurisdiction to try pirates when- 
ever they can take them. I think, upon the whole, 
that the case is not witMn the statute, whidi I read 
as being limited to piracy committed within the 
peculiar jurisdiction of the United States. If, 
therefore, this was a belligerent act, the prisoners 
are entitled to our judgment ; but if not — and I think 
it was not, but a charge of piracy contra jus 
gentitimr-4n my view, the case is not within the 
statute. The prisoners are therefore entitled to bo 
discharged. 

Blackburn, J. — I agree with my brotlier 
Crompton in thinking that the prisoners ought to be 
dischiurged. l^ey have been committed to gaol on 
a warrant under ibe Extradition Act, and the ques- 
tion is, what is the state of things required to autho- 
rise their being committed to goal for the purpose of 
being delivered up to the United States authorities ? 
There would be no ri^^t so to commit but for the 
G & 7 Vict. c. 7<). That Act was passed for carrying 
out a treaty between ttds country and the United 
States, for the apprehension of certain offenders, and 
the Act recites part of tiie treaty, and the words of 
the statute are to be construed as if it had been a 
contract between two subjects. Looking at the 
words alone, I think it would apply to crimes com- 
mitted within the jurisdiction of one of the con- 
tracting countries only, and not to crimes within the 
jurisdiction of both. I think this is clear, whether 
we look to the terms of the Act, or to its obvious 
object. The main argument in favour of the oppo- 
site view is founded upon the force of the word 
'' piracy," which, it is urged, in its primary sense, 
means piracy jure gentium, and so must apply to 
cases within the jurisdiction of both countries, and 
no doubt it would include such piracy if it stood 
alone; but then there axe the words "committed 
within the jurisdiction of the United States," whidi 
run through the Act and are its governing words. The 
question is not one of territorial jurisdiction, but of 
piracy, which is quite different. There arc a great 
many offences called piracy which are not piracy by 
the law of nations. Offences of piracy in which 
there is a common jurisdiction do not seem to me to 
satisfy the words of the statute. In Kent's Commen- 
taries, 186» I find it written: " It is of no importance, 
for the purpose of giving jurisdiction, on whom or 
where the piratical offence has been committed. A 
inrate who is one by the law of nations may be tried 
and punished in any country where he may be 
found, for he is reputed to be out of the protection 
of all laws and privileges. The statute of any 
Qovemment nuiy declare an offence committed on 
board its own vessels to be piracy, and such an 
offence may be punishable exclusively by the nation 
which passes the statute. But piracy, under the 
law of nations, is an offence against all nations, and 
puniriiable by alL" Sudi is the law as laid down 
by that great American authority, and it is also 
perfectly good English law, and both countries 
must be supposed to have entered into the 
tteatywith a full knowledge of it. Why, then^ 
should piracy by the law of nations be deemed 
within the jurisdiction peculiarly of one of tho 
two States? It would be so if it were piracy only 
by its own municipal law. The American citizen, 
who has done an act declared to be piracy by 
American statutes, would be within American juris- 
diction, and the English subject who has done an 
act which was declared piracy by an English, 
statute would be within English jurisdiction; and 
such piracy, no doubt, would be within the treaty, 
and America would give up an English subject who 
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had committed piracy by English law, and Eng- 
land would give up American subjects who h^ 
committed piracy by American law. But the man 
who has committed piracy jure gentium is equally 
wUhin the jurisdiction of eit£^r country, and pecu- 
liariy in the jurisdiction of neither, and so is not 
witlun the meaning or the mischief of the statute. 
I therefore think that in a case of municipal 
piracy the accused ought to be deliTered up under 
the Act, but the case of piracy jwre gentium is not 
within the words or mischief of Uie Act, as I think. 
It is true there may be cases in which it may be 
more conyenient that the prisoners should be tried 
in one country than in another, but this is a ques- 
tion not of couTenience, but of jurisdiction. No 
power is giren to us by any other Act to send 
accused persons to another countiy for trial where 
a trial can be nKxre conyeniently had. The question 
then comes round to this, whether this was piracy 
jwre gentium or not? It strikes me that there was 
such an amount of evidence of its being piracy jure 
^eattioM as, if the case had been before a jury, the 
judge would not have been justified in withdrawing 
it from them. I do not wish to prejudge the case, 
and all I say is, that there is, upon the depositions, 
a case of that sort. As to the evidence, its effect 
would be for the jniy, and though the Confederate 
States are not recognised as independent, they are 
recognised as a belligerent power, and there can be 
no doubt that parties really acting on their behalf 
would be just&ed. But the case is either one of 
piracy by tiie law of nations — ^in which case the men 
cannot be given i^ because they can be tried here 
— or it is a case of an act of warfare, in which case 
they cannot be tried at aU ; and as they are now 
detained for the purpose of their being delivered 
up to the American Government, they are entitled 
to be discharged. 

Shee, J. — ^I have had the advantage in this 
case of hearing two arguments, one on the motion 
for the rule, and another on the motion for the dis- 
charge of the prisoners, and I have refened to 
and considered the cases wliich have been cited. 
The crime with which the prisoners are charged as 
described in the return, and as appears on the depo- 
sitions, is piracy, a crime of pre-eminent enormity, 
and which, by the law of nations, is punishable 
wherever the offender may be found. It is not, in 
my opinion, the crime for which, under the name of 
piracy, extradition is stipulated, in the treaty of 
the 9th Aug. 1842 ; the provisions of that treaty 
were not needed for, nor are they, as it appears to 
me, apidicable to, its repression. The treaty pro- 
vides duit persons charged with having committed 
the crimes of murder, piracy (not piracy on the h^h 
seas^ arson, robbery, or forgery, within the juris- 
diction of the United States, and seeking an asylum 
in or found in the territories of our Sovereign, shall, 
on the requisition of the United States, be delivered 
up to justice. The object of the 10th article of the 
treaty, as appears from its provisions and from the 
title and enacting clauses of the G & 7 Vict. c. 76, 
which gave effect to it, was to legalise the appre- 
hension witJiin the territories of the Queen of persons 
charged with the commission of the crimes men- 
tioned in the treaty within the jurisdiction of the 
United States for the purpose of their surrender to 
that jturisdiction. The persons whose apprdiension 
and extradition are contracted for by die treaty 
and authorised by the Act of Parliament are 
persons " fugitive " from the justice of the United 
States, and " seeking an asylum " that is (but for 
the treaty and Uie Act of Parliament), safe in the 
asylum of the territories of our Queen, because not 
liable to be arraigned before her tribunals. The 
words " surrender,*' " deliver up to justice," mean 
deliver from an asylum or place of safety up to 
[Mag. Ca«.— Vol. IIL] 



justice, that is to the ministers of justice of the 
United States, by whose courts only, on the persons 
charged with the crimes imputed, justice can be 
done. Bead with reference to the declared object of 
the treaty and the Act of Parliament, and by the 
light wliich the words "fugitive," "seeking an 
asylum," "surrender," "deliver up to justice," 
afford, the words " within the jurisdiction " must, 
as I think, mean within the exclusive jurisdiction 
of the United States, and cannot be held to extend 
to crimes not within any jurisdiction exclusively— 
but justiciable wherever the person charged with 
having committed them may be found. It is 
injurious to suppose that a State should, in a public 
treaty, admit the possibility of its unwillingness or 
inability to do justice by binding itself to sur- 
render to the justice of another State persons 
charged with the commission of crimes which it 
would be the duty of both to punish, and over 
which both would have jurisdiction. Had this been 
intended, provision would surely have been made 
for the cose of justice by acquittal or conviction 
having been done by one State before cogni- 
sance of the crime uken by tiie other— for i^eas 
of autrefois convictj or autrefois acquit — ^familiar 
in this case to the jurisprudence of both States, 
and for proof by the record of conviction or ac- 
quittal — that the crime for which the offender had 
been in jeopardy was the crime for which extradition 
was claun^. But the treat;^ and the Act of Par- 
liament contain no such provisions, though stipula- 
tions for the extradition of criminals had been long 
in force between the two Governments, and the 
meaning of the words " within the jurisdiction "' 
had been the subject of serious discussion between 
them. Upon the words, therefore, of *the treaty and 
the Act of Pariiament alone I should have been pre- 
pared to hold that the words " within the jurisdic- 
tion " mean wiUiin the exclusive jurisdiction of the 
State requiring the extradition. We have been 
invited, however, to consider — and I think we must 
consider— the state of the law as respects piratical 
offences before the date of the treaty, in order the 
more satisfactorily to determine to what extent the 
provisions of the treaty would take effect if the 
word " exclusive " were added to the words " within 
the jurisdiction," that is, first, within the exclusive 
jurisdiction of the United States as respects the place 
where the offence was committed ; secondly, within 
the exclusive jurisdiction of the United States as re- 
spects the personbywhom the offence was committed. 
It will be seen , I think, on reference to the legislation of 
the United States before and at the time the treaty 
was signed, that consistently with that le^slation, the 
words " within the jurisdiction " in both of these 
meanings may have, as respects offences of a piratical 
character, a very extensive range, without the 
crime of piracy on the high seas. The Constitution 
of the United States gave power to the Congress 
to define among other crimes the crime of piracy. 
It was inherent in the sovereignty of the United 
States, as respects the subjects of the United States^ 
to designate as piracy, and punish as piracy, crimes 
committed Avithin its jurisdiction wmch were not 
thus piracy on the high seas, not piracy by the law 
of nations. The Act of Congress of the SOth April 
1790 provides "that if any person shall commit 
upon the high seas, or in any river, haven, basin, or 
bay out of the jurisdiction of any particular State, 
murder or robbery, or any other offence which, if 
committed within the body of a country would by 
the laws of the United States be punishable with 
death, or if any captain or mariner of any ship or 
other vessel shall piratically and feloniously run 
away with such ship or vessel, or any goods or mer- 
chandise to the value of fifty dollars, or yield u^ 
such ship voluntarily to any pirate : or if any sea- 
man shall lay violent luuMB on ois commander, 
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thereby to hinder and prevent his fighting in de- 
fence of his ship or goods committed to his tmst, or 
shall make a revolt in the ship, every such offender 
shall be deemed, taken and adjudged to be a 
pirate and a felon, and being thereof convicted 
shall suffer death. And that if any citizen shall 
commit any piracy or robbery aforesaid, or any 
act of hostility against the United States, or any 
citizen Uiereof upon the high seas, under colour of 
any commission from an^ foreign prince or State, or 
on pretence of authonty from any person, such 
-offender shall, notwithstanding the pretence of any 
audi authority, be deemed, adjudged and taken to be 
a pirate, felon, and robber, and on being thereof 
convicted shall suffer death." These provisions, 
most of which are with little more than verbal 
alteration taken from our own statute-book, include, 
as respect citizens of the United States, and persons 
owing temporary allegiance to them in return for 
the protection of themselves, not only piracy by the 
law of nations, but, as respect citizens, offences also 
whidi are piracy because the municipal lawgivers 
have chosen so to call them. By an Act of Con- 
{press of March 3, 1819, c. 75, s. 5, it was enacted 
that, if any person on the high seas should commit 
the crime of ^racy as defined by the law of nations, 
he should on conviction thereof suffer death. By 
an Act of Congress of the 5th May 1820 it was 
enacted, that any person who should upon the high 
aeas or in any open roadstead (which has been hcdd 
in the Supreme Court of the United States to be 
upon the high seas), or in any haven, basin, or bay, 
or in any river where the sea ebbs and flows, 
commit the crime of robbery in or upon any 
ahip or vessel, or upon any of the ship*s company 
of any ship or vessel, or the lading thereof, 
such person shall be adjudged to be a pirate^ 
and being convicted thereof shall suffer death. 
And, if any person engaged in a {Hratical cruise oi; 
enterprise, or being of the crew or ship's company 
of any piratical ship or vessel, shall land from such 
ship or vessel, and on shore shall commit sucl^ 
robbery, such person shall be adjudged a pirate, 
and on conviction thereof shall suffer death." It 
tims appears that the Legislature of the United 
States, in framing municipal laws for the repression 
of offences of a piratical character, has always kept 
in view and made special mention of *' piracy on the 
higk seas,*' grouping with it, however, a large class of 
offences which bear a strong family resemblance to 
it, within the territorial jurisdiction, but which are 
not piracy by the law of nations — viz., "robbery 
in any river, haven, basin, or bay out of the juris- 
diction of any particular State of the United States, 
upon any vessel or upon the lading or ship's com- 
j^any of any vessel in any open roadstead, haven, basin, 
or hay, or in any river where the sea ebbs and flows." 
On land, if the robbery be committed by persons 
engaged in a piratical cruise or enterprise, or being 
of the ship's crew or ship's company of any piratical 
ship or vessel, who shall land from such ship or 
Tessel, and on shore commit such robbery, many of the 
crimes thus defined, though included in a list at 
the head of which is " piracy on the high seas," and 
classed with it as equal in guilt and deserving of 
equal punSjiaiment, differ from it in the essential 
partifiular .Sbht they are not committed on the high 
seas, hut .i^ttliin the territorial jurisdiction of the 
United SiKes ; and being committed within the 
territari4{ Or personal jurisdiction of the United 
States, thegr are thus offences, not sgaiait'our laws 
(thoun^ me have laws to the same effect), but 
against the laws of the United States. Regard 
being had to this legislation, which must have 
been in full view of the American minister who 
negotiated this treaty, it is a remarkable feature of 
^e treaty, tending strongly to show that " within 
the jurisdiction" means within the exclusive juris* 



diction, territorial or personal of the United States, 
that, though " piracy " committed witliin the juris- 
diction of the United States and — as if to avoid all 
cavil as to its meaning — ^* robbery " are mentioned, 
—piracy on the high seas — ^piracy by the law of 
nations— has been omitted. For these reasons I am 
of opinion that the true reading of the words ^* within 
the jurisdiction " is within the exclusive jurisdiction 
of the State requiring extradition. 

CocKBURN, C. J. — ^I wish to add, that one of the- 
grroimds of the conclusion to which I came was, that 
& we are to construe the statute as applying only to- 
cases of exclusive jurisdiction, this consequence 
would foUow— that whenever an English subject has 
committed in America a crime for which he could i 
be tried there, although he could also be tried here, 
he could not be given up. I do not think the Legis- 
lature could have contemplated a result so mis- 
chievous. However, as the majority of the court are- 
of an opposite opinion the prisoners must be dis- 
charged. 



Fridayj May 27, 1864. 

Batley r. Aldbed. 

False impriaonment — Notice of action — Committing 
a imiwnce. 

The owner of property is not justified in giving a person 
into custody found (poptdany speaking) committing a 
mdsance against his premises, nor is /te entitha f»- 
notice of action for having done so, unless he is fairly 
justified in believing that the person had the intention 
to soil or deface theniy within the 2 (f 3 Vict, r. 47, «- 
54, or the intention to commit damage or injitry or 
spoil to them witftin the 24 j* 25 Vict, c. 97, s\ 52. 

Action for false imprisonment. 

Plea.— Not guilty by statutes 2 & S Vict. c. 47v 
S8.54, 79 ; 2 & 3 Vict. c. 71, 8. 53 ; and 24 & 25 Vict, 
c. 97, 88. 52, 61, 71. 

At the trial before Cockbum, C. J. it appeared 
that the deft, was the owner of a house in Oxford- 
street, which had a street-door down an adjoining 
gateway ; that the pit. and a friend one night turned 
down the gateway for a convenient purpose ; that the 
deft, came up and an altercation took place, and that 
the deft, thereupon gave the pit. into custody for 
committing a nuisance against the street-door. 

The jury found that the deft, acted in the &<m<f 
fide belief that he was entitled to give the pit. into 
custody ; but they also found that the pit. had not 
committed a niusance against the street-door. The 
verdict was entered for the pit. with 408. damages. 

At Chambers moved to enter the verdict for the 
deft on the ground of want of notice of ac- 
tion. — It is submitted, that the deft, was, on 
the finding of the jury, entitled to notice of action 
under the 2 & 3 Vict. c. 47, sect. 54 of that Act. 
The 2 & 8 Vict. c. 47, s. 54, enacts, that every person 
shall be liable to a penalty, not more than 405., who 
within the limits of the metropolitan police district 
shall in any thoroughfare or public place comhiit 
any of the following offences (among oth^s) : 

10. Everj p«non wbo, wlOuxit the oooflent of the owner ve 
oocapier ehftU afilx any posting-bill or other paper against wr 
upon any building; waU, fence, or pale, or write npon, m<^ 
d^aee, or mark any such brnkkng^ teaU, Jhtce, or pale, with 
ehaVt or painty or in any other way t^attoever, or wilfully 
break, destroy, or dama^ anv part ot any «nch buildlBg; 
wall, fence, or pale, or any flxtora, or appendage there* 
onto, or any toee^ shrub, or seat in aoy pnbuc wa1k» 
park, or guden . . . And it ahall be lawful for any 
constable belonging to the metropolitan p<»lloe force to take- 
Into custody wittoat warrant any perMsa who shall commit 



any anoh ofltonoe within view of any snoh constable. 

Sect. 79 incorporates the 10 Geo«4,c.44, which bjr. 
sects. 41 requires a month's notice of action. The 
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^ £25 Vict. c. 97, also appUes, and sect. 52 thereof 
•enacts, 

That wbosoerer aliall wflfoUy or maliciously commit any 
•damage or inftay or spoil to or npon any real or personal 
property whataoeTer, eiUier of a public or a prlTate nature, for 
•whicfa no punishment is hereinbefore provided, shall on eon- 
Tiction thereof, Ao. 

And sect. 61 enacts that any person found commit- 
tmg any offence against the Act may be immediately 
iipprehended without a warrant hy any peace officer 
<jr the owner of the property injured, &c. And sect 
71 requires a month's notice of action to be given. 
Jlead y. Cclxr^ 18 C. B. 850, wa« cited. [The Court 
lefenred to Eoberta y. Orchard^ 38 L. J 65, C.P., 
-where it was decided by the Ex. Ch. that the true 
test is, whether the deft, honestly believed in the 
•existence of such a state of facts as would, if it had 
existed, have afforded a justification for the arrest 
under the statute, and Uiat he must believe that 
4he pit. had been found committing the offence.] 

CocKBUKK, C. J.— I am of opinion that there 
should be no rule. This case does not fall within 
•either statute. It is not within 2 & 8 Vict, c 47, 
■s. 54, because it is necessary that there should be 
the intention to soil and deface the building, wall, or 
fence with chalk or paint or in some way analogous 
thereto. So^ again, with regard to the 24 & 25 Vict. 
<u 97, s. 52, there must be the intention to commit 
damage, injury, or spoil to the property. It is not 
because accidentally some injury may arise from the 
3ct done that it falls within these sections. The 
party giving another into custody must have not 
merely a belief that he is justified by the existing 
state of facts, but there must be a state of facts 
which would have justified him in giving another 
into custody. Here there was not a state of facts 
which justified the deft, in giving the pit. into 
^nstody. The deft could not fairly believe that the 
pit. had the intention to damage or spoil his 
property. 

The rest of the Coubt concurring. 

Rule rffused. 



Reo. 



Saturday, May 28, 1864. 
The Ovebseers of South Weald. 



Bta-ial board — Chapehy — Election of menther of board. 
When districts are formed into a ch(^)elru by an Order 

in Council, such order need not be enroaed. 
jE^ (^ 18 j* 19 Vict, c, 128, 8. 4, a vacancy in a burial 

board is tobefilkd vd by the vestry within one month, 

or in default tt may oejiUed up by the burial board: 
Meldf that a vacanof filled up after the lapse of one 

month was weUJUkd vp^ the burial board not Itaving 

taken advantage of the delay, 

A mamkumis having issued to the overseers of 
South Weald commanding them to pay over to the 
Burial Board of Great Warley the sum of 58/. 15«., 
a return was made whereupon issue was joined, 
and upovi coming on for trial at the Chelmsford 
Assizes, it was arranged that the facts should be 
tamed into a special case. This accordingly now 
came on for argument. 

It impeared that in the year 1855 an Order in 
Council was issued directing that a portion of each 
of the parishes of Great Warley, Shenfield and South 
Weald should be consolidated into one chapelry, 
under the provisions of the 59 Geo. 3, c. 134. Sub- 
sequently a burial board was constituted for the 
said chapelry, and money being required by the. 
board, they made their certificate for the payment 
by the overseers of South Weald of the above-men- 
tioned sum, such certificate requiring the signature 
of three members of the board, and being so signed 
by a 3Ir. Francis as one of such three members. 

The overseers of South Weald objected to make 



the payment on the grounds, first, that the chiqielry 
was not duly constituted, inasmuch as the order 
was not enrolled as provided for by sect. 6 of the 
59 Geo. 8, c. 184; secondly, that the certificate of 
the burial board was not valid, inasmuch as Mr. 
Francis, one of the three members who signed it, 
had not been duly elected. 

By the 59 Geo. 3, c. 134, s. C, the order is directed 
to be enrolled ; but by the 8 & 9 Vict c. 70, s. 9, 
which recites the former statute and explains the 
course to be pursued upon the jimction of chapelries, 
nothing is said with reference to enrolment. 

By the 18 & 19 Vict. c. 128, s. 4, provision is 
made for filling up vacancies in burial boards, and 
it enacts that 

Eyery vacancy In any burial board shall be filled up by the 
restry appointing the aame within one month after auoh 
vacancy shall have happened, and inunedlately on the ooonr- 
renoe thereof snch vacancy shall be notified by the burial 
board to the churchwardens or other persona to whom it 
belongs to convene meetdngs of the vestty; and In case any 
such vestry shall neglect to fill up any such vacancy, the 
vacancy may be filled up by the burial board at any meeting 
thereof, Ac 

It appeared that, a vacancy having occurred, the 
vestry omitted to fiU it up within the month, but 
that afterwards, the burial board having themselves 
neglected to fill it up, the vestry elected Mr. 
Francis, who accordingly took his seat and acted at 
the board, being in fact one of the three members 
by whom the certificate was signed. 

Petersdorff now appeared for the Crown, and con- 
tended, first, that whether or not the provision in 
the 59 Geo. 8, c. 134, as to enrolling, was compulsory 
or only directory, the subsequent statute of the 8 & 
9 Vict. c. 70, which in sect. 9 says nothing about 
enrolling, must be taken as laying down the legis- 
lative directions upon the subject. Secondly, that 
although the bunal board, upon default by the 
vestry within a month of an election of a member, 
may themselves elect, yet their power to elect is 
not gone, but may be lawfully exercised if the burial 
board omit to do so. There was a further objection 
taken — ^that the Burial Board Acts do not apply to 
chapelries of this sort This objection, however, 
was abandoned. 

Gtytu, Q.C. (Woollett and Philbrick with him) 
argued that the certificate was illegal upon both 
groimds — first, that the 59 Geo. 3, c. 134, as to 
enrolling, is compulsoiy, and is not repealed ; 
secondly, that the vestry, having allowed the month 
to elapse, their power to elect was wholly gone. 
[CocKBURX, C.J. — ^They do not require the assist- 
ance of the 59 Geo. 3, c. 134, for they have the 
Order in Council under the 8 & 9 Vict. c. 70. There 
may have been very good reason for an enrolment 
under the old Act, but with reference to an Order in 
Council under the Act of Victoria, which sets out the 
boundaries, there can be no necessity for its enrol- 
ment] The word *• may," in sect. 4 of the 18 & 1J> 
Vict. c. 128, imposes a duty upon the burial board 
to fill up the vacancy upon the default of the vestry 
to do so, and there cannot be a right in two parties 
at the same time to fill it up. 

CocKBURK, C.J. — ^We disposed of the first objec- 
tion in the course of the argument. As to the 
second point, I think Mr. Francis was properly a 
member of the burial board. The effect of the 
legislation is, that the vestry are under an obligation 
and duty to fill up the vacancy within the space of 
a month, and by way of securing the discharge of 
that duty, it is enacted that if the vacancy is not 
then filled up by such vestry, the burial board may 
themselves appoint. It has been argued that it 
was imperative upon the vestry to appoint within 
the month, and that after that period the power 
could not be exercised. But I think that is not the 
effect of the enactment, and that even after the 
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lapse of the month it is still the duty of the yestry 
to appoint. It may be said that it could not be 
intended that both bodies should make an appoint- 
ment at one and the same time ; but if such a case 
Axrere to arise, there might be good reason for giving 
-« preference to the appointment of the burial board 
-as against the vestry. But we are not called upon 
to say anything upon that point, for the burial 
board in this case did not make any appointment. 

Mellob and Shbe, J J. concurred. 

Judgment for the Crown. 



Reg. t\ The IxHABrrANTs of Great Salkeld. 

Irremovabilittf — Removability from one pariah toanoHier 

parish in the same union. 
The 24 j* 25 Vict, c 55, s, 1, which enacts that the 
residence of a fterson in any part of a union shall 
have the same effect, in reference to the provi- 
sions of the 9 ^' 10 Vict. c. 66, s. I, as a 
residence in any parish, has reference only to the 
p€tttpet^s status with reference to a parisli out of sucJi 
ftniony and does not affect his status with reference to 
parities within the same union. Where, therefore, A. 
and B. were two parishes in the union of C, and 
tlte pauper, whose parish of settlement was at A,, 
had resided there all his life with the exertion of a 
few months (less than three years') next before the 
obtaining of the order of removal^ during wAtcA he 
resided in the parish of A : 
Hdi (Croinpton, J. dissentiente), that he was re- 
movable to his parish of settlement (^.), and that the 
order was good. 

This was an appeal against an order of justices 
for the removal of John Mallinson and Hannah his 
wife and their five children from the township of 
Flumpton Wall to the parish of Great Salkeld, both 
in the Penrith Poor Law Union, in the county of 
Cumberland. The appeal was tried at the last 
Michaelmas Quarter Sessions for the county of 
Cumberland, when the order was affirmed subject to 
tiie following case : — 

The pauper John Mallinson, who is now forty-two 
years ot age, never resided in any parish or town- 
ship in the Penrith Union, other than the parish of 
Great Salkeld and township of Plumpton Wall, 
above mentioned, and he was resident in Great 
Salkeld continuously from the year of his birth 
until he removed to Plumpton Wall, on the 1st July 
1862. He became legally settled in Great Salkeld 
in 1842 by apprenticeship, and also gained a second 
settlement in Great Salkeld, in 1857, by renting a 
tenement therein, ^liile so residing in Great Salkeld 
with his wife and family, he in the month of Dec 
1860 became chargeable thereto, and applied for 
relief to the relieving officer of the PenriUi Union, 
and was relieved by him at the charge and expense 
of Great Salkeld. From the 14th Dec. 1860 to the 
6th July 1861, with the exception of a fortnight, 
during the period from the said 14th Dec. 1860 to 
the 6th July 1861, he and his family resided in 
Great Salkeld. On the 1st July 1862 (up to which 
time the pauper and his family had resicled in Great 
Salkeld, as stated before) the pauper took a cottage 
in Plumpton Wall, and removed there with his wife 
and family. On the 30th Sept. 1862 the pauper, 
whilst residing in Plumpton Wall^ again became 
chargeable, and applied to the relieving officer of 
the Penrith Union (in which both Great Salkeld 
and Plumpton Wall are situate, and of which they 
form a part) for relief ; the officers brought the case 
before me board of guardians of the Penrith Union, 
who ordered the pauper to be relieved from the com- 
mon fund of the union till the 2nd June 1863, when 
the board of guardians, on the complaint of the 
parish officers of the parish of Penrith, in the same 



union, stopped the relief from the common fund. 
The pauper continuing chargeable to Plumpton 
Wall after the stoppage of the common fund r^ef, 
the parish officers of that township obtained the 
present order of removal. 

If the court shaU be of opinion that the residence 
in the parish of settlement should not be included 
in the calculation of the three years' residence in a 
union required to establish the status of irremova- 
bility under the 24 & 25 Vict c 55, s. 1, then the 
said order to be confirmed. But if the court efaaU 
be of a contrary opinion, then the said order shall 
be quashed. 

By the 9 & 10 Vict. c. 66, s. 1, it is enacted that 
no person shall be removed from any parish in 
which such person shall have resided for "Bre yean 
next before the application for the warrant. And 
by the 24 & 25 Vict, c, 65, s. 1, it is enacted : 

That after the 35th March next, the period of three years 
aholl be imbetitated for that of five years specified in tbe 
first section of the statute 9 & 10 Vict c. SS, and the residenoe 
of a person in any port of a union shall have the same effect 
in reference to the provialona of the said sectloii as a reaiddBce 
in any pariah. 

MeQish, Q. C. appeared in support of the order of 
sessions, and arguM that the order of removal was 
good, for that the Ist section of the 24 & 25 Vict, 
c 55 was not intended to affect the relationship of 
each other of parishes in the same union, but to 
apply only to the power of removal from the union 
to parishes out of the union. 

Mmde, contra, for the apps., contended that the 
Legislature intended no such limitation as that 
contended for by the resps., that its object was to 
place the union upon the same footing as the parish 
was before the Act, and that therefore, under the 
circumstances, no removal could take jilace from 
one parish to another in the same union. 

CocKBUBK, C. J. — I am of opinion that the older 
of Quarter Sessions should be confirmed. The 
effect of the recent statute, the 24 & 25 Vict c o5» 
was, I think, merely this, that so far as regards the 
ambit of the pauper's residence, when he is sought 
to be removed to a place out of the union, it is suffi- 
cient that he has resided in any part of that union, 
to give him the status of irremovability. Fonnerly 
he could be removed if he had not redded for & 
certain number of years in the same parish ; but it 
is enough now if he has resided in any of the 
parishes of the same union for a certain i>eriod. It 
is true that formerly tiiere was nothing known of a 
removal from one union to another, it was a removal 
from one parish to anotiier jutrish only, whether 
sudi parishes were included in a union or not. But- 
the effect of the recent enactment is to give 
the status of irremovability if the pauper has 
resided in the same locality, though in several 
parishes of the same union. I can see very good 
reason for that alteration, for as the cost of the 
irremovable paupers was paid oat of the common 
fund, it did no injustice to the parishes within it* 
But as between the parishes within the same uniony 
there might be great injustice and hardship if a 
pauper could, by removing into a nei^boaxing. 
parish of the imion, acquire the status of irremova- 
bilitv, and as against another parish count as part 
of the three years his residence in the pariah of 
settlement. Such a result, Ithink, could scarcely 
have been intended by the Legidature. 

Cromfton, J. — I have certainly great difficulty 
in coming to any other conclusion than that the 
Legislature in the recent Act did intend to make 
the union exactly like a parish as far as renirds the 
question of removability, and I find no woras which 
enable me to adopt the constmction whidi my Lord 
and my brother 8hee adopt I certainly think that 
the recent statute means not merely that the 
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word '* onion" shall be substitnted for that of 
**pBiUii,^ as regards removability to places beyond 
the onion, hot means that whenever Uie pauper has 
resided three years in the same onion he shall not 
he removable at aU. Henceforth, I think a jMioper 
mar ose tiie onion as he formerly used a parish, 
ami may go from any one part of it to any other 
without his removability being affected. I believe 
the Legislature thought that that would be for the 
benefit of the working classes, without perhaps con- 
sidering all ihe consequences of such an enactment 

Shsb, J. said he entirely agreed with the Lord 
Qiief Justioe. 

Order cottfirmed. 



Wednesday, June 1, 1864. 

Chubchwardbns, &c. of Poiton t;. Brown. 

Lighting rate — NvSitg — Wrong heading. 

The Watching eaid Uahtiwf Act (8 ^-4 Will 4, c. 90), 
aofar as rdated to lighting^ teas adopted bgpart of a 
jktruk oniu, and a rate woe made under the Act which 
in its heading purported to be a rate on the whole of 
theparimh; but the names onlg of persons li(Ude to be 
rated were inserted in the rate : 

BM, that the rate purported to be a rate for the whole 
of the pcarithy asndas there was no power to make such 
a ratej it was a nuUitg; and tliat afresh rate could 
be made for the samemarpose the first was intended 
for, without quashing the first. 

Case stated 1^ justices under 20 & 21 Vict. c. 43, 
on a refusal to mi^e an order on a complaint for re- 
fusing to pay a lighting rate, dated 28rd Nov. 1863. 

It aroeared that the Watching and Lighting Act 
(8 ft 4 Will. 4, c. 90), so far as the same reUted to 
fighting, had been adopted for part only of the 
palish of Potton (Beds.), and that a rate, intended 
to raise the necessary funds, was made on the 8rd 
¥eb. 1863, intituled '* An assessment for the light- 
ing of the parish of Potton, in the county of 
B^cnd, and for other purposes chargeable thereon, 
according to hiw, made the 3rd Feb. 1868, after the 
rate of \s. in the pound." 

The overseers collected the greater part of it, but 
as some persons named in it refused to pay, the 
oveneers in ofBce, on the 27th May then next, made 
a complaint against several of them for refusing to 
pay it, and they having been summoned and 
attending accordingly, the complaint came on to be 
heard b^ore the justices of Biggleswade Petty 
Sessions, and was dismissed on the ground that the 
rate was bad, because by the heading it purported 
to be a rato for lighting the entire parish of Potton, 
instead of for lifting such part only of the said 
polish as had adopted the Act. 

On the 23rd Nov. 1863, the then churchwardens 
and oterseers of the same parish, without getting 
the first rate quashed, and assuming it to be a 
nullity, made another rate intended to raise money 
for the same purposes as the first rate had been 
made for, and the last rate was intituled "An 
assessment for lighting such part of the parish of 
Potton as is mentioned in the schedule hereunder 
written, under the provisions of the Act 8 & 4 
Will 4, c 90, intituled * An Act to repeal an Act 
of the 4th year of the reign of His Late Majesty 
King George the Fourth, for the lighting and 
watdiing of parishes in England and Wales, and to 
make other provisions in lieu thereof, viz. all that 
part of the said parish of Potton,'" &c. describing 
particularly the part of the parish by which the Act 
had been adopted. 

In collecting the rate the overseers gave credit 
to those who had ])aid the first rate for the sums so 
pidd, and demanded the rates of those who had not 



paid the first, which being refused by some of them, 
on the 9th Dec. 1863 a complaint was made on the 
part of the churchwardens and overseers against 
them, the present resps., for refusing to pay it, and 
when it came on to be heard the resps. objected 
that the rate of the 23rd Nov. 1863 was bad and 
invalid, because the rate dated the drd Feb. 1863 
having been made for the same purpose and for the 
same time was still in existence, and not quashed or 
otherwise got rid of, to wliich the apps. replied that 
the first so-called rate was an absolute nullity by 
reason of the defect in the heading above mentioned. 
The justices thought that the rate of Feb. 3 could 
not be treated as a nullity, and was in existence, not 
being quashed, and therefore that the November 
rate was bad. 

Doughs Brown for the resps. — ^The November rate 
is bad, as the previous one of February was still in 
existence, and was made for the same purposes. 
In Reg. v. Fordham, 11 A. & E. 73, it was held that 
a rate is bad, wluch is made for a period for which 
a rate has already been made, and not quashed. 
[Blackburk, J. — ^In that case the question arose on 
appeal against the rate, not on a proceeding to 
^orce it by order of justices in petty sessions. — 
CocKBUBN, C. J. — ^There was no authority at all to 
make a lighting rate for the whole of the parish of 
Potton. £f this is a rate, as it purports to he, for 
the whole parish, it was tdtra vires and a nullity.] 
All the persons mentioned in the rate were liable to 
pay, but the heading merely was wrong. [Blaok- 
BURK, J. — ^The rate sets out an Act which gives 
authority merely to rate part of the parish. What 
authority is there for rating the whole ? The rate is 
not a good rate under sect 78.] Sect. 82 was 
referred to, and also the case of 

Reg. V. Eastern Counties Raibeag, 5 £. & B. 974. 

SiUs, contra, was not called upon. 

By the Coukt. — ^The first rate was a nullity, and 
the second one was good, and the justices ought to 
enforce the i>ayment of it. 

Judgment for the apps. 



QOXXRT OF OOMKOir BENCH. 

Eeported by W. Matd anA Luxlet Sxim, Esqxs., 
BanfMer»-at-Law. 

Tuesday, May 81, 1864. 

Leader v. Yell. 

Beashop licence — Certificate of good character. 

By the 2nd and Sth sections of 4: ^ 5 Will. 4, c. 85, it 
is enacted that no person maB have a licence to keqfp 
a beershop without a certificate from six rated house- 

. holders that he is a ^*' person of good character ;** and 
also that any person using such a certificate, knowing 
it to be false, is liable, on conviction, to certain 
penalties : 

Held, that a mem living in concubinage with a woman 
by whom he had children, and also the fact of his 
being occasionally drunk, was not sujficxent to convict 
him of uttering a certificate of six rated persons^ 
knowing it to be false. 

This was an information preferred by David Yell, 
of Newton in the Isle of Ely and county of Cam- 
bridge, labourer, against Kobert Leader, of the same 
place, blacksmith, for thft the said Robert Leader, 
on Friday, the 9th Oct. 1868, at the parish of Long 
Sutton, in the said parts of Holland, county of 
Lincoln, for the purpose of obtaining for himself a 
licence to retail beer or cider, unlawfully did make 
use to one Samuel Cooke, of Holbeach, in the said 
county, an officer of the Inland Revenue, a certain 
certificate required under the provisions of the 
statute in that behalf made and provided to wit, a 
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•certificate in the words and figures following, that 
is to say : 

We, the undersi|(iied, being inhoblUtnta of the parish of 
Newton, in the county of Cambridge, and raepecUTely rated 
to the poor at not leas than 61 per annum, uid none of ub 
maltsten, common brewers, or persona Uoenaed to aeH spiritaooB 
llqaora, or being IScenned to aell beer or cider by retail, do 
hereby certify that Robert lisader, dwelling in Newton in the 
said parish, is aperaon of good character. 

Doted this 27th Aug. 1863. 

(Here follow the six signatures.) 

I do hereby certify tiiat the arbove-named applicant ia flie 
real resident holder and occupier of the said house, and that 
the true rent or annual value at which such house, with the 
premises occupied thereby, is rated in one rating to the poor- 
rates, ^c And I further certify that all the abore-mentloned 
persons whose names are subscribed to this certillcate are 
inhabitants of the parish of Newton, rated to 6/. to the ralief of 
the poor of the said parish. 

Dated Aug. 28, 186a 

(Signed) Saxuel Shutbt, 

Oyerseer of the parish of Newton. 

The said Robert Leader then and there well knowing one 
or more of the matters oertifled therein, to wit, that the said 
Robert Leader waa a person of good character, and that the 
naid Robert Leader, as the applicant named in the applica- 
tlon attached to the said oerttflcate, was the real resident 
holder and occupier of the said house, and the true rent or 
annual vahie of which such hooae, with the premises occu- 
pied therewith, is rated in one rating to the poor-rates accord- 
ing to the last sum or rating made and allowed in such parish 
for the relief of the poor, istito sum of ISL, to be false, contrazy 
to the form of the statute in such case made and provided. 

"Hxmj HcBSOS. 

And after hearing the parties, and the evidence 
adduced by them, we, the undersigned, being two 
of Her Majesty's justices of the peace in and for 
the parts of Holland in the county of Lincoln, did 
thereupon dismiss that part of tne chai^ against 
the said Robert Leader relating to his unlawftS use 
of the certificate of the rating or assessment of his 
house and premises, but did convict him under the 
6th section of the statute 8 & 4 Vict. c. 61, of the 
charge of having unlawfully made use of the said 
certificate, so far as he was thereby oertifled to be a 
person of good character, he, the said Kobert 
Leader, then and there well knowing such statement 
to be false. And the said Robert Leader alleging 
that he is dissatisfied with the said determination as 
being erroneous in point of law, did, within three 
days thereafter, apply to us, the said justices, to 
Btate and sign a case setting forth the facts and the 
grounds of such determination for the opinion of 
Her Majesty's Court of C. P., in pursuance of the 
statute in such case made and provided. 

Case.— The deft, having appeared upon the sum- 
mons before us, the undersigned, to answer to the 
said information, it was thereupon proved on the 
part of the said informant, that the said deft, did 
make use of the said above-mentioned certificate by 
presenting the same in person, on or about the 9th 
Oct. last, to Samuel Cooke, the ofilcer of excise 
then sitting and acting officially in our aforesaid 
petty sessional division ; that the deft, had been 
previously to the said 9th Oct cautioned by Samuel 
Shippey, the overseer of the said parish of Newton, 
that he (Shippev) had received a letter from Mr. 
John Barwise, the supervisor of excise for the same 
district, stating that he (Mr. Barwise) hacC leceived 
an intimation that the certificate was untrue and 
incorrect, and was objected to ; that notwithstanding 
such caution he (the deft.) did apply for and obtain 
a licence for selling beer by retail on his aforesaid 
premises; that the said deft, has been ever 
since the year 1854, and still is, living in open 
concubinage with a widow woman named 
'Cox, and has three illegitimate children by her, 
all now living in the house with them, and that 
from 1854 or 1859 he was also frequently drunk ; 
that the deft, has been several times warned by two 
successive curates of the parish of Newton of tiie 
immorality and guilt of his course of life, and 
desired by those gentlemen to reform himse^ and 



marry the woman ; that one of those gentlemen, oa. 
being applied to by the deft, refused to receive the 
children in question at the deft's hands into tbe 
church or otherwise to baptize them, in consequence 
of the def t.'s living with and refusing to marry Cox. 
And it was further stated on oath l^ the two partiea 
who had lastly so signed the said certificate of g^ood 
character, that they signed the same without in 
fact reading the certificate or otherwise knowin^^ ita 
contents, and that if they had read it they should 
certainly both (knowing the deft's course of life in 
the matter aforesaid) have refused to sign the same, 
and it was thereupon objected bydeft.'s attorney 
that the mere proof of immorality in a man did not 
constitute him not to be a person of good character, 
but that it was necessary to prove him to have been 
guil^ and convicted of some criminal offence to 
deranve him of that quality. 

Whereupon we, the said undersigned, did adjudge 
and determine that the said deft was not a person 
of good character, and did convict him of the 
offence of having unlawfully used the aforeaaid 
certificate of his being sucn a person, he well 
knowing the same to be false, and did further 
adjudge and determine that he should f<Rfeit and 
pay for such offence the mitigated penalty or aum 
of forty shillings, besides costs, and should more- 
over forfeit the licence so obtained as aforesaid. 

If the court shall be of opinicm that our determi- 
nation on the above point was correct, then the 
conviction shall be confirmed. But if the court 
shall be of a contrary oplni<m, th^i the said con- 
viction shall be quashed. (Signed), 

Dtnman^ Q.C. appeared for the app. 

(/MaRey, Q.C. and Nayhr for theresp. 

Erle, C. J. — ^I am of opinion that the conviction 
is wrong. The app. had been convicted of using a 
certificate that he was a person of good character, 
knowing it to be false. The question for ub to con- 
sider is, whether evidence that the app. was living 
in concubinage with a person by whom he had three 
illegitimate children compelled the magistratea to 
find that he knew that ceitificate to be false. It ia 
quite clear that the magistrates have a very "wide 
discretion in these cases, and I do not -wish 
to interfere with them in the exercise of thia 
discretion ; but I can find nothing else in the case 
except that the app. had cohabited with a .wonum 
without the ceremony of marriage. There waa 
nothing imputing the open violation of decency, 
and the very fact of its being stated that he had 
been known to be drunk on c&erent occasions^ be- 
tween 1854 and 1859 shows me that there had been 
an inquiry of a very strict nature into his character, 
and it proves that there has been nothing like a 
want of sobriety on his part since that time. He 
had cohabited with this woman, and his ndghboura 
have certified that he was of g^ood character. IMd 
he know that he was giving a false certificate when 
he uttered that certificate of their opinion of him, 
rendering him liable to this penalty? I do not 
think that his so using such a certificate made it 
incumbent'on the magistrates to convict.him. The 
words *' person of good character" were intended 
to prevent the danger of these houses becoming the 
resort of dishonest and immoral people, who mig^t 
there plan and concoct their schemes, and so conduct 
themselves as to set at defiance the feeUngs of the pub- 
lic No doubt persons who so acted would be held to 
be persons of bad character; but cohabiting with 
a woman and having children bom by her, does not 
necessarily impute to him that he knew he was of 
bad character. It was possible that when this co- 
habitation began the woman might have bdiered 
her husband to be dead, and that afterwards it might 
have turned out that he was aliye. It hy no meana 
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foUows that his neighhours should refuse to certify 
because they knew of his living with this woman. 
Tlie cohabiting with a woman, and having children 
bom to her, does not necessarily ixnpute to him that 
he knew he was of bad character, llie only evidence 
I can see of this matter being notorious was, that 
the citrate of the parish had remonstrated with 
him for not marrying and he had refused to do so. 
I am of opinion, therefore, for these reasons, that the 
oonviction was wrong. 

Williams, J.— I am of the same opinion, but I 
have some doubt whether the magistrates really 
intended to leave this narrow point for us to de- 
cide. It is quite possible that there might have 
been some other evidence upon which they might 
have convicted the app., but which has not been laid 
feefofeln. 

Btles, J. — ^I am of the same opinion. I tiiink 
Ihe word <' character'* in the Act means character in 
the sense of repute, and I do not think that the 
consdcmsness of the app. having lived in concu- 
binage with a woman is any evidence that he did 
not believe that what his neighbours had certified 
was true ; and the fact of his six neighbours having 
signed the certificate is strong evidence of his being 
a person of good repute. 

Judgment for the app. 

Fricb^, April 29, l^Si. 
Batlet (app.) r. Wilkiksok (resp.) 

Local board of health — 11 ^ 12 Vtct, c 6S, s. 69; 
21 i- 22 Met. c. 98. 

:^9KLei9o/ll if 12 Vict, c 68 it is enacted that in 
earn amf present or future street, or amfpart thereof, 
(not being a khhwatn be not sewered, l^elled, flagged 
and ehaxneUeato the satisfaction of the local btnrd 
of healthy such board may by notice' in writing to the 
respective owners or occupiers of the premises fronting 
or abutting upon such parts require them to level, sewer, 
pace, fla^, or channel the same within a time to be 
specific t» such notice ; and if the said notice be not 
coupHed with, the heal board num, if they think fit, 
eteeute thework, the expenses to beborne by the owners 
in default, according to the frontage of their remective 
premises, in su(A proportion as maUbe settka by the 
surveyor, and in case of dispute as ^aU be settkd by 
(DvitratuM, ^ic 

On the Sth April tlie local board gave notice to the 
reep. requiring him to sewer, level, pave, Av., and to 
which notice the following was appended: — ^ Par^ 
ticulars of the necessary works may be obtained from 
the borough surveyor. No. S, Town^hatt," On the 
16f A May the reep. served a notice on the board, 
stating that he disputed his amount of the proportion 
of the expenses, and on the lOth June he did the 
same, requesting thfsm to concur in the appointment of 
an (arbitrator ; but upon the X^th Oct. he gave notice 
Utat he abandoned the notices, and that he did not 
diqntte the proportion of the expenses, but disputed his 
hgad liability to pay the same. 

On the 18fA Oct. the board gave the retp. notice that 
th^ had appointed an arbitrator, who, on the 29M 
Nov., in the absence of the retp., he having refused to 
attend, sat and eventually made his award, reciting 
the rtsp^s notice oj the lOth Jime, and awarding 
that the proportion due to the local board by the reap, 
woM 92il Is. 6dL, and that he shouU pay his own 
costs : 

Held, that the notice of the Sth April was pood; that 
the appointment of the arbitrator was invalid, and that 
his award was void; and also that all the arbitrator 
has to do under the 692ft section is, to decide upon the 
proper (qtponionment amonost the houses of all the 
expenses incurred, and that ne has no power to decide 
what the amount of the expenses should be. 



At a petty sessions of the peace holden at Wolver- 
hampton on the 17th and adjourned to the 24th 
June 1863, the resp. Joseph Wilkinson was sum- 
moned before me for refusing to pay his proportion, 
of certain expenses incurred by the Local Board of 
Health for the borough of Wolverhampton for cer- 
tain works executed by them, together with certain 
costs. The summons, so far as it is material to set 
out the same, is as follows : 

That certain expenses have been inenrred by the local 
board of bealth of the said borough and corporate disferiot in. 
sewering, levelling, paying, flagging and channelling, metal- 
ling and making good certain streets, called respectively 
Bromney-street, Ledgtoy-street and Dunoan-street, in the said- 
boroogh and corporate distriot. to or upon which said stroeta 
respectively certain premiaea belonging to you (the resp.) 
f ronty adjoin, or abut ; and that the proportion of ezpenaea 
you are Uable to pay, according to the frontage of your pro- 
mises in the said streets respectirely having being settled by 
the surveyor of the said local board at the aum of 972L 19«. 5d., 
and having been disputed by yon wasaettled by arbitration, 
by the award of Rupert Kettle, Esq.. made pursuant to the 
statutes in that behalf, and dated the Slst day of Dec. 1863, at 
the sum of 92/. 7«. 6dL, and which sum being audh proportion 
of the expenses as aforesaid, together with the sum ot 
281. 3$. lOd, being the amount of the costs of the prooeedinga 
incurred by the said board in Uiat behalf, you have neglected, 
to pay,oontrary to the statute in auch case made and provided^ 

The summons was dismissed, and the following 
case was stated for the opinion of the court : — 
The Local Board of Health of Woverhampton 

Sf ho will be henceforth in this case called the 
oard) in the month of April 1861 served the 
owners and occupiers of property in several streets 
in the district called the Blakenhall estate or dis- 
trict with notices under the Public Health Act 
1848, and the Local Government Act 1858, to sewer* 
level, pave, flag, channel, metal and make goo<f 
those streets to the satisfaction of the board. The 
said resp. J. Wilkinson was the owner of property 
in three of those streets called Bromney-street, 
Led^ey-street and Duncan-street, and he was- 
served with three notices whicli, widi the exception 
of the names of the several streets in which the 
property was situate, were in the following words : 

BOBOUQH OF WOLYEBHAUFTON. 

The PnbUe Health Act 1848, and the Local Qovemment 

AotUiH 

The Town Gonnoil. aeting aa the Looal Board of Health* 
within and for the boroogh and corporate district of Wolver- 
hampton, do hereby give yon notice that the street called 
Dnncan-atreet, situate within aoch corporate dJatriot, and not 
being a highway, is not sewered, levelled, paved, flagged and 
channelledi metalled and made good to the aatisfaotlon of auch. 
local board of health. And the aaid local board of health 
do hereby give you further notioe, and require you within one 
month from the service hereof, to sewer, level pave, flag and 
channel, metal and make good the aaid atreet to their aatis- 
f action ; and in ease you do not comply with the above notion 
the said local board will execute the works above referred to 
and charge and recover the expenses thereof aa directed by 
the Public Health Act 1848 and the Local Government Act- 
18(»& R J. Hatis, 

April 8. 186L Clerk to the said Looal Board of Health. 
To the respective owners or occupiers of the 

premises fronting^ adjoining, or.abutting; npon 

the said street 

At the foot thereof the following notice, was^ 
printed in red ink : 

PartSculars of the necessary works may be obtained froaa- 
the borough surveyor's ofllce, 8^ Town-hau. 

Certain plans and specifications were accordingly 
lodged at the surveyor's ofllce, and were seen therer 
by the resp. and several of the other owners 
of property in the said streets. The resp. and other 
owners of property in the said streets aid not exe- 
cute the works by the sidd notices required, and the 
same were subsequently executed by the said boards 
and the proportion of the resp. of the amount of the 
expenses incurred by them in so doing was settled 
by the surveyor of the siud board at the sum of 
972. 195. 5dL, and notioe of the amount of such pro- 
portion was c^ven to the resp. on the 11th Mar6h 
1862, and payment thereof then demanded from him. 

On the 10th May 1862 the resp. aad other ownera 
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of property presented a memorial to the Mayor 
which is as follows : 

WolTerhampton, 10th May 1862. 
To the WonhipM the Mayor of Wolverhampton. 
Sir,— We, the undersigned, being owners of property In the 
Blakenhall estate wish respectively to bring to the notice of 
the Town Conncil, through your worsh^, the enonnous 
charges levied upon us for paving, flagging, Ac, certain 
streets on the said estate, particulars of which have been laid 
before the streets committee by a deputation that waited upon 
them. Not having heard anything respecting the reduction of 
the same we now make this application. 

On the 16th May 1862 a notice to the board, 
signed by the resp. and other owners of property in 
the said Blakenhall district, was served upon the 
clerk to the board, which is as follows : 

Wolverhampton, Moy 15. 1861. 
To the Local Board of the Borough Cotporate District of 

Wolverhampton. 
We, the undersigned, beg respectively to give yon notice 
that we severally dispute the amounts of the proportion settled 
by your surveyor to be due from us in respect of works exe- 
cuted by you under the Public Health Act 1848. or the Local 
Oovemment Act 1858, and for the repayment of which we are 
liable, on the ground that the cost of the said workals excessive 
and unfair ; and we bog leave to call your attention to the 
memorial piresented through the mayor to the town council on 
Monday last ralatlng to this overcharge, and hope you will 
reduce the price and moke It fair and reasonable. And as the 
oontractor has constructed the streets with improper material, 
we oonsidsr you may fairly call upon him to reduce the 
amount of contract. 

On the 10th June 1862 another notice, signed by 
the resp. and other owners of property in the said 
district, was served on the clerk of the board, of 
which the following is a copy: 

Wolverhampton, 10th June 1863. 
To the Local Board of the Borough Corporate District of 

Wolverhampton. 
Wa, the undersigned, beg respectively to give yon notice 
that we seorerally dispute the amount of the proportion settled 
hj your surveyor to be due from us in respect of works exe- 
cuted by yon under the Pnlbllc Health Act 1848, or the Local 
Oovemment Act 1866, and for the repayment of which we are 
liable^ on die ground that the cost of the said works is ex- 
cessive and unfair: and we respectfully request you to concur 
with us in the appointment of a single arbitrator, pursuant to 
the said Acts. 

• On the 14th Jnne the town clerk wrote the fol- 
lowing letter to the resp. : 

I would suggest yon referring me to your attorney with 
whom I shall be happy to oonomunicate. I think he will ad- 
Tise vou that yon have taken an erroneous view of the 
question to be sabmitted to arbitration, which is not as to the 
amount of the contract price being excessive, but confined to 
Hie proper apportionment of the amount expended or incurred 
lietweem the respecttve owners of property; and if yon will 
Inspect the apportionment and plans in the borough surveyor's 
ofBoe yon wUl probably be satisfled as to the accuracy of the 
anpornomnent £. J. Hatiis, 

To Mr. Jeremiah Mason and others. Town Clerk. 

On the 28th June 1862 the clerk to the board 
wrote and sent the following letter in reply : 

Town Clerk's office, Wolverhampton, 28th June 1862. 

Gentlemen,— In reply to Mr. J. Mason's letter of the 16th 
inst, I beg to inform you that several of the persons whose 
names are attached to your notice of the 10th inst have paid 
the amount of their respective apportionments, and oUiers 
have informed the rates collector that they will pay and are 
desirous of having tibeir names withdrawn from the notice. 
Under these cirenmstancea I shall be glad to see Mr. Wilkin- 
«on or any other person on your behalf, but you must distinctly 
understand that the council do not recognise the power of an 
arbitrator to do more than ascertain whether the expenses 
have been properly apportioned, pursuant to the Public Health 
Act and the Local Qovemment Act It is quite clear that the 
arbitrator has no power to go into the question of the amount 
expended, his power being confined to settling the proportion 
payable by the respective owners in cose of dispute, Ac 

£. J. Hatss, 

Mr. J. Mason and others. Town Clerk. 

On or about the 6 th Aug. 1S62 the resp. and 
others were summoned before the magistrates by 
the board under the 129th section of the Public 
Health Act 1848, to recover the several amounts 
i^portioned upon them by tlie surveyor of the 
board ; and on 7th Aug. the said summonses came 
on for hearing, and were adjourned by arrangement 
between Hie parties to the 21 st of that month, on 
which day they came on for hearing, when the 
Attorney for the resp. and other owners, before the 



merits were gone into, objected to the sufficiency 
of the said notice to do the works, dated 8th AprU. 
1861, on the authority of Parkinson v. The Mmfor of 
Blackburn, 83 L. T. Rep. 119 ; and the magistrates 
adjourned their decision on this objection to a day 
which was ultimately extended to the 9th Oct. 1862. 

In the meantime the board being so advisedly 
offered the resp. and others to withdraw the sum- 
mouses and pay the costs ; and on the 8th Oct. they 
served the resp. and others with a notice of arbitra- 
tion. 

On the 9th Oct., when the summonses again came 
on for hearing, thie clerk to the board again offeced 
to withdraw the summonses and to pay the coata^ 
stating to the magistrates, as a reason for takini^ 
such course, that the board was then advised that 
the notice of the l(Hh June 1862, given by the reap. 
and others, had made arbitration the only ytopat 
mode of proceeding against the resp. and others. 
The magistrates refused to allow the summonses to 
be withdrawn, and on the 11th Oct. dismissed them 
all with costs, on the preliminary objection taken, 
to the notice of the 8th April 1861. 

On the 14th Oct. the attorney for the reap, and 
the other parties sent by post to the clerk to the- 
board a letter (which was duly received by him on 
the following day), to the effect that the notice or 
the 10th June was abandoned, and that he did not 
dispute the proportions of expenses as settled by 
the surveyor, but disputed his legal liability to pay 
the same. 

On the 18th Oct. the board gave the resp. notice 
that, in pursuance of his notice of the 10th June, 
and in consequence of his having failed to appoint 
an arbitrator, they thereby appointed B. K. arbitra- 
tor, and that the matter to be referred was that 
mentioned in his aforesaid notice as to his propor- 
tion as settled by their surveyor. 

On the 29th Nov. the resp. was duly served with 
notice to attend the arbitration on the 6th Dec, on. 
which day the arbitrator sat, when the resp. jpiro- 
tested against his proceeding on the arbitration, 
upon the grounds, first, that there was no dispute 
between him and the board which an arbitrator had 
power to decide ; secondly, that he did not dispute- 
the proportion of expenses as settled by the sur- 
veyor ; thirdly, that he disputed his liability on the- 
ground of the excessive and unreasonable cost of the 
works executed, and on the ground that the local 
board did not, previous to the execution of the 
works, give him the notice required by 11 & 12 
Vict. c. 63, s. 69, and because the board had jpro- 
ceeded against him to recover his proportion in a 
summary way before magistrates, who had adju- 
dicated on and dismissed the same with coats. The 
resp. refused to go into the arbitration, and went 
away. The arbitrator proceeded .with the reference 
ex parte, and, on the 81st Dec., publisiied his award* 
which, after reciting the resp.*s notice of the 10th 
June, awarded that " the proportion due and pay- 
able by the said J. Wilkinson (the resp.) to the said 
local board for works executed by Uie said local 
board, under 11 & 12 Vict. c. 63, and 21 & 22 Vict- 
c. 96, was 921 7s. 6cf., and that the resp. should pay 
his own costs." 

The amount apportioned by the surveyor against 
the resp. was 97/. 19«. 3</. ; but the arbitrator re- 
duced the amount to 92/. Is. 6d. The appointment 
of the arbitrator was made a rule of court in Hilary 
Term 1863, and the costs of the boud, consequent 
upon the reference and of making the appointment 
a rule of court, were taxed at 28/. 3«. lOd, 

On the 21st April 1863 the board obtained a rule 
of this court, calling upon the resp. to show cause 
why he should not pay the board the sum awarded 
and the costs, which rule was discharged. 

I find, as facts on the evidence before me, that up 
to the 31st July 1862 the resp. disputed his liability 
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to pay file Amotint of the proportion settled hy the 
fuireyor, on the ground that the costs were excessive 
4Uid unfair; that on the 10th June 1862, the resp. 
gBtre notice to the board that he required the matters 
to be settled by arbitration; that on the 5th Aug. 18G2 
the resp. took the objection before the magistrates 
to the validity of the notice to execute the works, 
dated the 8th April 18G1, which was decided in his 
iRVOur on the 11th Oct 18G2 ; that on the 8th Oct. 
the resp. was served by the board with notice of 
4ffbitration; that on the 14th Oct. the resp. gave 
notice to the board that he abandoned his notice of 

.artntration of the 10th June 1862, and also gave notice 
to the board that he did not dispute the proportions 
of expenses incurred, but did dispute his legal 

.liability to pay the same or any part thereof. I 
lind, also, that up to the hearing before the arbitra- 

•tor, and by his protest, deUven^ to the arbitrator, 
he disputed his liability to pay the amount on the 

. .ground ci the excessive and unreasonable cost of 
the works. I was also of opinion that the notice of 
the 8th April 1861 was good; but I dismissed the 

.aommons in consequence of the doubts I had, 
trliether under the facts and circumstances stated in 

^tfaia case, and looking at the judgment of the Court 
of C. P., the award was good. 
The following questions were submitted to the 

'eourt : Whether the notice of the 8th April 1861 
was a good notice? whether the award was valid; 

.and whether, looking at sect. 128, 11 & 12 Vict. c. 

•^ I had any jurisdiction to inquire into its validity. 
(Signed), 

Hayfiy Serjt. {McMcJion with him) appeared for 
'^the apps., and cited 

Parldngon v. The Mayor of BUuMum, 38 L. J. 119 ; 
The Jlwjor of Saljord y. Ackers, 16 M. & W. 85. 

Ert^b, C. J. — ^In this case I am of opinion that our 
judgment ought to be for the resps. This was a 
.proceeding under the Public Health Act of the 
11 & 12 Vict. c. 68, 8. 69, and by that section a 
, power is given to the local board to give notice as 
s^gards streets requiring to be paved, and so forth, 
•to the owners and occupiers of the adjoining pre- 
. mises, and if the owners and occupiers after such 
. notice do not execute the works mentioned therein, 

• the expenses incurztKl by the board in doing the 
works shall be paid by tl]» owners in such propor- 

• tion as shall be settled by the surveyor, or, in case 
•of dispute, as shall be settled by arbitration. Now, 
tiie first question in the case is, whether the notice 
to pave was a valid notice ; and I take the notice to 
be in effect a notice calling on the parties to pave. 

.1 take that as an example of one of the things 
required by sect 69; but the notice does not 

. qiecify either what breadth is to be paved, or 
what level is to be kept, or other particu- 
lars which would be absolutely essential before 

.the work could be done. In the case of Par- 

^IdnMon V. The Mayor of BfaMnm a notice which 
required the party to pave, and omitted any of the 

.requisites which would enable the party to pave 
according to the requirements, was held to be void, 

^and the present notice has been thought to be void 

. according to the doctrine laid down in that case. 

3ut I think there is a material distinction. In the 
Blackburn case it was required that the party should 

.pave, and there were no means pointed out by which 

.the party could learn what was the work he was 
i^nircd to do. In the present cose at the foot of 

itlie notice the jiarties are referred to the officot of the 
surveyor, and it appears by the case that at the 

• <iffice of the surveyor plans and information were to 
te seen, and that the parties called on to do the 
work did go to the office and see those plans. I do 
not mean to say tliat I affimi distinctly that this 
notice, with the reference to whore the plans wore 
tto be seen according to that reference, made it a 

\}»lxQ, Cas.— Vol. III.] 



good notice ; but I am perfectly dear that it is not 
riiown to be bad. It may have been that the plans 
and sections were perfectly sufiicient. The parties 
appear to have gone and seen them. There is 
nothing said in the case about the information not 
behig sufficient This would therefore be a notice 
of reference to a place where further information 
might be got if the parties wanted to have that 
information. There is nothing to show me it was 
not the most toiple that could be required, that it 
was not a specification of the work to be 
done, with plans and sections, and all that 
was material to enable the parties to do it; 
so far I agree with the judgment of the justice 
before whom this proceeding was. The proceeding 
before the justice was to enforce payment of the 
sum given by the award, and the justice has been 
of opinion that the award was not valid, and I think 
that the opinion of the justice is right. I come to 
the conclusion that the statute only authorises an 
arbitration in respect of the apportionment but that 
the local board are to settle the amount of expenses 
actually incurred, and that then the surveyor is to 
apportion to the persons who are liable the portion 
that each of them is to bear; and if those persona 
are dissatisfied with the surveyor's decision, they 
have a right to demand that an art)itrator should 
be appointed, and for him to say what is the portion. 
The words of the section which I have read appear 
to me clearly to bear the meaning, that they shall 
pay in such proportions as shall be settled by the 
surveyor, or in case of dispute, as shall be settled 
by arbitration, having regard to all the circum- 
stances of the case. Then, as to the dispute about 
the apportionment, I take the term ** apportion- 
ment'* of a sum amongst a number of ]X!rsons 
liable to make up a total to have one recognised 
meaning throughout the kingdom, as intheHthe 
Commutation Act, where the total to be paid 
by the jmrish is one sum, and there is an appor- 
tionment thereof amongst the persons liable for 
each portion, and a right given to dispute the appor- 
tionment and an appeal in respect of it That 
seems to be the old meaning of the word, and the 
words in this section are to be so considered. I 
have also looked at the 21 & 22 Vict., which gives 
a provision for proceeding before the justices whore 
the sum is under 20/, There the justice is at 
liberty to call before him a district surveyor, not 
the surveyor of the corporation, and to examine 
what are the works that have been done, and the 
claims in respect of those works. At the first 
reading, that apx)ears to be a power to go and 
examine whether the expenses alleged to have 
been incurred by the board have been properly 
incurred. I have looked further to the statute, and 
I think it only goes to this, it only allows such 
reference as was clearly within the 11 & 12 Vict, 
c. 62, which is an arbitration of the matters in the 
statute, and the mode of proceeding under the 21 & 
22 Vict, is the same as by the prior statute, and 
though it may be rare that a local board should 
have power to incur exixjnses, and that the persons 
on whom those expenses should be laid should not 
have the means to investigate whether the board 
has confined itself within its proper duty, yet, in 
respect of many cases where self-government is given 
to certain persons, the parties who are elected by the 
district to have that self-government are entrusted 
with powers in respect of which they cannot be called 
directly to answer to the body that appointeil them. 
They are elected for a time, and if they misbehave, 
the remedy is affonled to the electors to elect per- 
sons in whom the body can have more confidence 
for the future. It is not an absolutely irrespon- 
sible power, because the outlay made by the local 
board is tp be exannncd by aiulitors ; they are final 
in allowing and disallowing, but tliey have no juris- 
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<Uctiun to go into the question whether the outlay 
was reasonable, only whether the outlay has been 
actually made^ and, on the best opinion they can 
form, the outlay actually made is settled finally by 
the board, and the matter for the surveyor, if there 
is no dispute to settle, is the apportionment amongst 
the occupiers of houses who are liable. If there is 
a dispute, the arbitration is confined to the appor- 
tionment amongst the houses ; the arbitrator is not 
at liberty to go into an examination whether the 
expenses were reasonable or ought to haye been 
incurred, or whether the board had employed a con- 
tractor to do the work upon an estimate. Then, if 
that was so, this award is bad for two reasons : one, 
that the arbitrator has gone into the question 
whether the expenses were properly incurred and 
has taken off a portion of thid expenses which the 
board charged, and so far as that went, it would be in 
favour of the persons who are called on to pay. 
Secondly, the party has given a notice that he in- 
tended to appeal, and the notice might be to dispute 
the amount of the apportionment ; he really likewise 
wishes to have a trial whether the expenses had been 
reasonably incurred or not. He gives a notice that 
he required an arbitrator, and said that he disputed 
the amount apportioned to him, because the total of 
the outlay had been, in his judgment, excessive. 
The legal adviser of the board informed him that he 
had mistaken the power of appeal ; that power was 
only given in respect of his portion, not m respect 
of the sum total of which a portion had been cast 
upon him. Such having been the notice of aj^eal, 
^e board then treated the notice of appeal as a 
nullity, as, in my judgment, they had a perfect right 
to do, and summoned him to pay the amount which 
had been put upon him by the surveyor. The 
summons was dismissed by Uie magistrate, on the 
ground that the notice to treat was bad. Then, the 
moment the parties obtain a judgment in their 
favour, they withdraw their notice requiring an 
arbitrator to be appointed. I think they had a 
right to withdraw their notice requiring an arbi- 
trator in respect of the apportionment. They say: 
*'We are of opinion the arbitration only relates 
to i^iportionment ; we give you notice that we 
withdraw the daim, and do not want an 
arbitration in respect of the apportionment. We 
will try to get redress, if possible, in respect of the 
sum total, which we say is an excessive charge on 
your part." There can be no arbitraticm in respect 
of the unreasonableness of the sum total of the 
charge. Their withdrawal of the former notice was 
a valid withdrawal. The local board have said, *'The 
arbitration may relate to the sum total if you with- 
draw your complaint as to the apportionment, but 
if you keep your complaint as to tne sum total, we 
have a right to treat it as a dispute still existing, 
and go to arbitration.** In my opinion the board 
have no right to say, ** There is a dispute as to the 
reasonableness of the sum total, we insist, whether 
you will or will not, upon going to arbitration." I 
think the appointment bv one side is void, and 
that the awani made bv the arbitrator so appointed 
is in my opinion void. That was the opinion 
entertained by the magistrate. I therefore think 
the judgment of the magistrate ought to be afitened. 

WiLuss, J.— With respect to the question, whether 
the original notice is valid, I concur with my Lord, 
assuming that the proper construction to be put on 
the words " expenses incurred " in the 69th section 
is that which my Lord has put on them. I agree in 
all the rest of my Lord's judgment, because those 
words mean, in my mind, expenses incurred to be 
fixed by the board of health, or by their surveyor, 
and the subsequent proceedings before the arlritra- 
tor relate to an apportionment of the amount only 
opon the persons who are liable. It is quite clear 



there was no ground for the appointment of aor 
arbitrator by the board of health on the 18th Oct.,: 
and unless that appointment was a valid one all the 
subsequent proceedings were void. Upon the 10th* 
June the notice was given by the resp. that he 
required an arbitration, whidi notice was revokedr 
upon the lith Oct., when the resp. notified that all 
dispute as to the apportionment was at an end, and h^ 
only disputed his legal liability, including in those- 
terms, as has been ^rop&Ay admitted on his behalf^ 
the amount of the total of the expenses claimed, 
to be apportioned. But if that amount was to be- 
considered as fixed for the purpose of arbitrationt 
under the 69th section, it is clear that the notice ot 
the 14th Oct. put an end to any dispute, and with- • 
drew any request to refer to arbitration. Then thei^ 
only question is whether the ^ expenses incurred " 
means the expenses claimed to have been incurred.- 
by the local board; or, in other words, whether the- 
arbitrator has a right, not merely to determine tho- 
proportion which the owner is to pay, havinfp 
regard to the frontage of his house, and any* 
local circumstances aifecting the expenses incurred^, 
or to the portion of the street opposite his house, or 
whether he has a power to enter into the questioHr 
how the whole amount charged on all the occupier»v 
ought to be apportioned ; whether he is entitled to 
tax the amount or to moderate it? Upon thati 
question I have entertained some doubt, because 
the expenses incurred would, according to the ordi* 
nary nile of construction, mean the expenses rea- 
sonably incurred. As a rule, where a discretion 
is given to a public body appointed by an Act 
of Parliament, that is a discretion, not to ba 
exercised according to their own private caprice, 
but according to the rules of law and reason. 
Therefore, if sect. 69 had stood alone, I should 
have thought that it ought to be read, *'The 
expenses reasonably incuired by tiiem." But* 
I do not dissent from the oidnion of the courts 
because I think, having reference to other sections 
of the Act, to which I proceed to refer, a veiy* 
great light is thrown on the construction of the 
69th section in this particular context. The word» 
** expenses incurred" may not unreasonably, 
having regard to the duties imposed on the board, 
of heidth, and having regard especially to the 
provisions of the 85th section, be held to mean 
expenses which they in the course of their duty- 
have incurred, or thought it right to contract to pay* 
to another. It will be found that expenses of thia- 
description are referred to in very many parts of the 
Act ; that the expression '^ expenses to be incurred,"* 
except in one instance, is invariably used where the 
board have powers to execute works upon the 
default of some person who by the Act is bound ta 
execute them or to pay the price of them. In such 
cases it will be found the expression invariably used 
is ^'expenses incurred." Where expenses are to be 
incurred by the board for doing works which, 
they themsdves are to perform, it ndll be found that: 
the expressions ^* necessary," and so on, are used 
with reference to such expenses. The language of. 
the Act varies in speaking of expenses which the 
board are to undergo on the part of the public, and 
which they are to undergo on default of the person, 
who ought to do the work which they undertake. I 
think a consideration of those sections may not be 
out of pUce. The first to which I refer is the 49Ui,( 
which deals with the case of a house bdng without a 
drain, |md in that case a notice being given and not* 
comi^ed with, the board, if they think fit, are to de 
the work, and the " expenses incurred " by them in. 
so doing are to be recoverable. There you have the 
expression of the 69th section. The same is the 
case in sect. 51, in dealing with the case of a house 
wanting a proper supply of water. The same is the 
case in sect. 54 with reference to drains. And nom 
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we come to a section dealing urith other cases, 
sect 57, which enacts that the boaid is to proTide 
nablic closets, conTeniences, and so on, and to 
definjr not '*the expenses incuned by them," hut 
«' the necessary expenses " ont of the district 
rates to he levied under the Act. Therefore, 
in dealing with the expenses to be incorred by the 
public, we have a change of language. Then, pass- 
ing on, you come to the 69th section, and now ano- 
ther change of expression is to be found, and the 
71st is a section which enables the board to require 
gas and water pipes to be moved at the expense 
of the board ; tiiey are to give notice, and the ex- 
penses attendant upon or connected with any such 
alteration shall be paid by the local board out of 
the district rates. Where they are to pay some 
person to do work which they require, Umguage 
is used which clearly means the amount of 
te expenses, differs from the language through- 
oat used as to the '* expenses incurred" by 
the board in the former case of default. The ex- 
pression *' expenses incurred " is again used in the 
72nd and 76th sections. I pass over some sections 
as to expenses which are of a special character, and 
the next section at which I arrive is the 90th, and 
there they deal with private improvement rates; 
and where private improvements are being made, 
and the occupier of a house becomes liable to a 
special rate, then the expression is used ^ had in- 
curred or become liable to," following the sections 
resting to default^ probably not differing in sub- 
stance, though differing in language. Then the 
only other section to which I need refer is the 85th, 
and that is a very special provision for preventing 
an abuse of the powers of the board, preventing 
them from giving a preference to their friends, or from 
entering into contracts with reference to any jnivate 
favour or object which requires publicity to be given 
to their proceedings, and which requires that they 
shall not incur any expenses considerable in amount 
without a process such as to insure publicity and 
to expose their proceedings to public opinion. For 
these reasons, though I own I entertained and do 
entertain a doubt upon a decision which has the 
mevitable effect of vesting considerable discretion 
in tlie board of health, I do not dissent from the 
judgment of the court 

BvLES, J. — ^I am also of opinion that our judg- 
ment should be for the resps. With respect to the 
notice, the main objection to it is this, that the plans 
and specifications at large are not sent to every 
owner. Now that would be most unreasonable, 
because I see in the interpretation cUuse of this Act 
of Pariiamoit that the word ^street" applies to any 
toads, bridges not being public highways, lanes, 
footways, squares, courts, alleys, passages, whether 
a thoroughfare or not. It would seem, therefore, 
independently of the late enactment, which does 
not apply to this case, to be most reasonable that a 
general reference should be given to plans and 
specifications to be seen at some public office 
accessible to the parties interested at all reasonable 
hours. I think the recent enactment is very strong 
in favour of this notice, for it makes obligatoiy that 
wliich was before most reasonable and proper, 
and what was done in this case. The notice 
therefore founding the ]noceQdings seems to me 
to be good. With respect to the main ques- 
tion, whether the jurisdiction of the arbitrator 
appUed to anything beyond the proportions, with 
t&e great deference and respect which I always 
feel for any opinion of my brother Willes, I do 
not participate in his doubts. It will be observed 
that all the things which the occupiers are to do 
are things which they might reasonably be expected 
to do. An observation might be made on the word 
**sewenige," bat on reference to the 45th section of 



the Act of Parliament, I find that the board of 
health may, if they please, make all the district 
sewers themselves, and they may, if they think fit, 
leave to the occupiers any small sewers or drains 
which it may be reasonable ton them to make. 
Then the statute says, *' If you do not do the work 
to the satisfaction of the board of health, you 
will receive a notice requiring yon to do so widiin 
a limited time." It is their duty, therefore, to d6 
it within a limited time. They need not fear any 
partiality or any unreasonableness on the part of 
the board of health, because they can anticipate 
and prevent the board having anything whatever 
to do with it. If they do not do it, in order that it 
may not remain undone, the Act goes on and says 
the board may, if they think fit, execute the works 
mentioned or referred to therein. No limit is' 
placed to their power in raising the sum of 
money and in expending the sum of money. 
I agree that they are to incur a reasonable sum, 
but who is to judge of the reasonableness ? If it * 
be said that they ought not to be the judges of the 
reasonableness, who dse is to be ? Is the arbitrator t 
And if it be the arbitrator and the surveyor, do the 
public get any security as to the reasonableness 
of the sum if, instead of the body at large 
judging of it, a servant appointed by them, 
to wit, the surveyor, is to judge of it? It 
seems to me they do not. That being so, they are 
to say what is to be done, and to lay out the 
money. I cannot help saying that I felt very 
forcibly the observation of Mr. Gray. Suppose 
they Uy out 80(ML, and it is 200/. more than they 
ou^t to do, how is that 200/. to be got back again ? 
On whom is the loss to fall? The reasonable con- 
struction seems to me to be that, inasmuch as the 
ratepayers have dioaen to throw this burden upon 
them, they must exercise it as well as they can, and 
that they axe not responsible if they act honestly 
in what they do. The consequence of that is, that 
we should read those words according to their 
natural sense, that the expenses shall be paid by 
the owners in default, according to the frontage of 
their respective premises, in such proportions as 
may be settled by the surveyor, or in, cases of dis- 
pute by the arbitrator, having r^^ard to all the 
drcumstances of the case. It is not therefore a 
mere arithmetical computation, as was asserted by 
my brother Hayes, but it is a duty intrusted, and 
very properly intrusted, to the person, the surveyor, 
or arbitrator, who seems to stand in the place of the 
surveyor, and that being so, the arbitrator had, as 
it seems to me, no juri^iction whatever except to 
inquire into the proportions. That being so, he was 
acting without jurisdiction. More than that, the defect 
of the jurisdiction appears on the face of the award, 
because it appears on the face of the award that 
what was submitted to him was the excess of the 
gross sum, and he makes his award for a less sum. He 
has taken that into consideration. It seems to me not 
only that the award was made witfiout jurisdiction, 
but that the absence of jurisdiction apiMsars on the 
face of it when it is made. In addition to that, 
before the award was made, it was revoked in terms 
—doubly revoked. The parties say, "We will not 
proceed with the arbitration further ; we object to 
the proportions, which was the only thing the 
arbitrator could entertain." On these grounds it 
therefore seems to me that the resps. are entitled to 
our judgment. I regret it very much, because I 
cannot help thinking this is a sum which they 
ought to pay, and I trust they will be disappointed 
if they suppose that the time for payment in this, 
or in some other way, has elapsed. 

Kbahxo, J. — In this case I am also of opimon 
that the magistnite ' was right on both thepoktts 
which he decided. I think that the notice which 
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has been alluded to was good for the reasons which 
have been already given, to which I do not think it 
necessary further to advert, agreeing as I do with 
them aU. I also think he was right &at the award 
was bad, because I think that, reading this 69th 
section in the manner which has been adopted by 
the majority of the court, namely, that if tilie notice 
be not complied with, the local board may, if they 
shall think fit, execute the works mentioned or 
referred to therein, and the expenses incurred b; 
them in so doing shall be paid by the owners, 
seems, in my c^union, that means the expenses 
actually incurred, not the expenses which, in tiie 
opinion of an arbitrator to be appointed, might reason- 
ilhly have been incurred ; and it seems to me that 
tills must be so when you consider what the object 
qf the Legislature was. The object of the Legislature 
was that those works should be done. First of all 
it gives the option to the owners of the property to 
do the work ; on their refusal the board may do it ; 
and if the board were to do it at the peril of having 
their expenditure reviewed by an arbitrator, it would 
follow practiaUly that it never would be done, be- 
cause the board of health never would expend 
siums in the performance of works of this descrip- 
tion, upon which we know from experience so mudi 
contradictor evidence might be given before an 
arbitrator, if that was to be at the peril of their 
expenses actually incurred being disallowed by an 
arbitrator. Therefore I think there is nothing 
strained in the construction that they should be 
made the judges of the proper eiqtenditure. They 
are elected by the ratepayers, as has been already 
suggested by my lord, and they can be changed 
lij the ratepayers if they do not property discharge 
their duty; and the Legislature, in those enact* 
ments, does not assume that they wiU do otherwise 
than rightly discharge their duty. Therefore, inas- 
much as the reasonableness of tLe expenditure^ the 
propriety of the expenditure, is a question that 
must be decided by somebody, it seems to me more in 
accordance with the whole frame of the Act that 
that discretion should be exercised by the board of 
health, the representative body, than that it should 
be controlled by an arbitrator to be chosen in cases 
of Uiis description. That being so, it then follows 
that the only matter of dispute over which the 
arbitrator would have jurisdiction would be to settle 
the proportions. That does not necessarily exclude 
his inquiry as to the amount actually expended 
upon the works in question, and therefore he would, 
no doubt, have to make that inquiry, but it seems 
to me that his jurisdiction is limited to that in- 
quiry. It appears from the facts of the case, and, as 
my brother Byles has observed, upon the face of 
the award, that he has exceeded his jurisdiction, 
therefore,, that the magistrate was right in holding 
that the award was bad. I therefore think the 
magistrate was right upon botli the points which he 
has decided, and that the resps. axe entitled to our 
judgment. 

Judgment for the resps. 



Tharsda^y June 9, 1864. 

Coles (app.) v. Dickinson (reap.) 

Factory Aci-^7 (f 8 VkU c. 15, s. TS—In/onnation 
for etiytloyioff young persons under eighteen years of 
aye without registering name — Exception, 

The reqis, were owners of a ndU at Manchester and 
another in Herts; the mill at tJte former place was 
worked by mackinerjfy and was used for sorting^ 
cleaning and breaking up of cotton waste rags and 
other nuiterialsj and reducing them to what was known 
in the trade as '* hd^ stuffs'* which was then sent to 
the uuUin Hertfordshire and converted into paper: 



Held, that the two mills were parts of one factory, and 
used solely for tlte purpose of making paper , and there- 
fore that the^ miu at Manchester was within the 
exception mentioned tn sect, 78 qf the Factory Aet^ • 
and that the resp, woe not liable to be informed 
ayeUnst for enq>l<mng a person under the age of 
eighteen years without having registered hier — 



This was an appeal against the decision of the 
stipendiary magistrate of the city of Manchester 
on an information laid by the app., who is a sub- 
inspector of factories, against the resps., an old- 
established firm carrying on a very extensive 
business as wholesale stationers and papermakers 
in London, and who have paper works or mills in 
different parts of Hertfordshire, and also cany on 
one brandi of their business at a mill belonging to 
them in Elm-street, in the city of Manchester. 

The object of the information was to render 
Messrs. John Dickinson and Co. liable for non- 
compliance with Uie provisions of the Factory Act 
(7 & 8 Vict. c. 15), as amended by the 13 & 14 Vict, 
c. 54, intituled *' An Act to amend the Acts relating 
to labour in factories ;" and by the Act made in the 
16 & 17 Vict. c. 104, intituled " An Act further to 
r^i;ulate the employment of children in factories," 
on tiie ground that their mill at Elm-street was a 
factory within the 7 & 8 Vict. c. 15, s. 78, being 
used for the preparing of cotton, and that it was not 
within the exception contained in that section, not 
being a factory, or part of a factory, used solely for 
the manufacture of paper. 

Messrs. John Dickinson and Co. contended that 
they were not so liable, but that their Elm-street 
mill was within the exception, being solely used in 
cleaning and preparing waste and rags to be by 
them made into paper at their other mills in Hert- 
fordshire, and that the Elm -street mill was, in 
fact, merely a branch of the Hertfordshire works. 

The stipendiary magistrate, after having referred 
to the case of Hoyle and Sons v. Oram, 12 C. B., 
N. S., 124, which was quoted by the resps., dismissed 
the case. 

On the application of the app., the stipendiary 
magistrate granted the special case now to be 
arpied, of which the following is a copy : — 

CASE. 

Messrs. John Dickinson and Co., of Nash-mills, 
in the parish of Abbots Xtangley, in the county of 
Herts, who carry on the business of pi^rmakers 
there and elsewhere, appeared before me, Cuthbert 
Edward Ellison, Esq., the stipendiary magistrate 
duly appointed and acting in and for the city of 
Manchester, on the dOth Oct. 1868, pursuant to a 
summons obtained against them by Bobert William 
Coles, Esq., sub-inspector of factories, upon an 
information and complaint which, omitting formal 
parts, charged them for that on the 14th Oct. 1868, 
they did employ a young person, to wit, Frederidc 
Beardsall, in a certain factory, occupied by them in 
the said dty, without having registered his name 
and the date of the first day of his emjAoyment as 
by law required. 

Upon the hearing of this information the follow- 
ing facts were proved: — ^Frederick Beardsall, the 
boy mentioned in the summons, was under sixteen 
years of age, and was employed by the resps. on 
the 14th Oct 1868, ^t their mill in Ehn-street, 
Manchester, and he worked there as a waste carrier, 
or, in other words, was employed in carrying cotton 
waste and rags to or from a willowing or deaning 
machine previous to and after being cleaned, and 
his name and the date of the first day of his employ- 
ment were not registered. 

The resps. use steam power in their mill in Man«> 
Chester for the purpose of moving machinery. 

Since ^e mill in Elmnstreet, Manchester, has 
been established, all the material deancd and pre* 
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pared has been forwarded to the resps'. Hertford- 
shire works and there made into paper. On no 
occasion has any material prepared in Manchester 
been sold by the resps. at that place or elsewhere, 
or used by them for any purpose except for that of 
papermaking. 

In all paper works the material nsed for manu- 
facture <u paper is subjected to a process before 
being made into paper by which it is reduced into 
half stuff or semi-pulp, and many papermakers hare 
establishments for the purpose of reducing their 
materials to this state situated at considerable dis- 
tances from the mills where the manufacture is 
completed* 

The only work done in the Elm-street mill is the 
sorting, cleaning and breaking up of cotton waste, 
rags and other material, and reducing the same into 
a state known to the trade as half stuff. The cotton 
waste so cleaned and prepared consists of the 
sweepings and refuse which accumulate in the 
course of spinning cotton, and the old materials 
which have been used for wiping and cleaning 
machinery. 

For the purpose of cleaning and preparing the 
cotton waste and other materials the resps. employ 
the under-mentioned processes : 

h Dusting. — ^This process consists in the cotton 
waste being placed in a revolving sieve-like machine 
moved by ateampower, which shakes the dust out 
of it. 

2. Pickina. — After having been dusted the cotton 
waste or other material is carefully picked over by 
hand, and all foreign substances removed from it. 

S. ll'iUotciHQ, — ^After having been picked the 
cotton waste is put into a machine called a willow, 
iHthin which is a revolving cylinder studded with 
rows of blunt iron teeth coming into contact with 
the cotton waste, which open the fibres and clean it. 

i. Boiling. — After having been willowed the cotton 
waste is boiled wiUi lime uad alkali^ for the purpose 
of removing the grease. 

5. WasMnif cmd grinding. — ^These processes are 
•performed with the same machine which is known 
as a '^rag engine." This engine consists of a 
cistern with a middle partition, on one side of which 
revolves a roll fitted with steel blades that can be 
brou(a^t more or less in contact with the other 
blades fixed below, and thus shorten the staple of 
the cotton waste or other material, or grind it. 

6. Second washing^ wilhwing^ dusting cmdpaddng. — 
Washing the cotton waste only without grinding is 
frequently done by the same engine. After the 
first boiling and washing the cotton waste is boiled 
a second time still further washed and ground, 
pressed dry with a hydraulic press, then willowed, 
then dusted, then willowed again, and afterwards 
dried and packed. These are the only processes 
performed by the resps. in their mill at Manchester. 
All of the above processes used by the resps. in 
cleaning and preparing their cotton waste, rags and 
materials, are also generally used by waste cleaners 
carzying on business in Manchester and elsewhere. 
The premises of such waste cleaners are considered to 
come within the Factory Acts, and are under 
inspection accordingly. The cotton waste and 
nurterials thus cleaned are fit for the manufacture of 
paper, and the same ara also fit for the manufacture 
ol wadding, or for being mixed with other cottcm 
spun over again, and manufactured into cotton 
l^)ods. 

It was argued that the mill of the resps. was a 
factory within the 7 & 8 Vict. c. 15, s. 73, and being 
used for the preparing of cotton it was not within the 
exception, not being a f actoiy or part of a factory 
used soldy for the manufacture of paper. 

For the resps. it was contended that this mill was 
within the exception, being soldy used in cleaning 
and preparing waste and rags to be lyy the resps. made 



into paper at their mill at Hemel Hempstead, and 
that the miU was in fact merely a branch of die 
Hertfordshire works, and the case of HoR and Son^ 
V. Orcm, 81 L. J., N. S., 213, was referred to. 

Upon these facts, and upon the authority of the 
case of Hogk and Sims v. Oram, I determined that the 
mill of the i^sps. was within the exception above 
mentioned, and dismissed the summons accordingly. 

The question for the court is, whether that deci- 
sion was or was not correct in point of law. 

If correct, the decision will stand; if not correct, 
the resps. will be convicted in a pcnal^ of 20«. and 
costs. C. E. ELLisoy. 

Feb. 26, 1864. 

The facts are contained in the above case, and 
need not be here repeated, except that although 
each of the processes employed by the resps. may be 
used by waste cleaners, in no instance we beueve' 
are they all used together. 

The Solicitor- General (T. Jones with him) appeared 
for the app., and contended that the mill m Man- 
chester was a factory within the meaning of the 
Factozy Act (7 & 8 Vict, c 15), s. 73, inasmuch as 
steam power was used therein to work the machineiy 
employed in preparing cotton for the purpose of its 
being afterwards manufactured into paper; and 
that the mill was not employed soldv for the 
manufacture of paper, and therefore did not come 
within the exception contained in the abovQ 
section. 

MeUish^ Q. C. (HoUcer with him), who contended 
that the mill was used solely for the manufacture of 
paper and therefore came within the exception, was 
stopped. 

Erle, C. J. — ^In this case the magistrate decided 
that the mill in Manchester and the mill in Hert- 
fordshire were two parts of one factory, and used 
solely for the manufacture of paper. I am of 
opinion that his decision was right. It appears that 
the mill in Manchester was used for the purpose ol 
turning cotton waste into " half stuff," which was 
then sent to the mill in Hertfordshire to be con* 
verted into paper, and that such process is a step in 
the manufacture of iMper. The case of Hc^h v. Oram 
decides that the distance between the two mills 
is entirely immaterial. We have nothing to do 
with the reasons which actuated the Legislature 
in deciding that these penal provisions shall not 
apply to factories used solely for the manufacture of 
paper. This mill being used solely for the manu- 
facture of paper comes within the exception and 
the person in question being employed in its manu- 
facture, I think the magistrate was right in deciding 
as he did. 

Williams, Willbs and Byli» concurred. 

Decision affirmed. 
Attorney for app.. Solicitor to the Treaswrg. 
Attorney for resps., N. C. Milne. 



Saturdag, June 11, 1864. 

BcmcESs V. Peacock (Clerk to the Local Board of 
Health for the District of Bamsley). 

Public Health Act IHS— Local Government Act 1858 
— Power of local hoard of health to make hge-laws 
affecting buildings existing at date of constitution of 
aistrict. 

A local board of health has no pouter under sect. 34 of 
the Local Government Act 1858 to make a bye-law 
relating to buildings erected before the date of the 
constitution of the district, and to the closing of such 
buildinps when unfit for human habitation and to the 
prohibition of their use for such habitation. 
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The declaration stated that the pit sued the deft. 
aa clerk to the local board of health for the district 
of the township of Bamslev, in the West Hiding of 
the county of York — 

For tiuit tlM Mid kwia bOMrd on or aJboat the 18tli Aug. 1863 
brokfl and entored the dwelUng-hoDM of the pit sltoAte at 
Pogmoor In the district of the aald township of Bamsley in 
the ooanty aforemld, and nnlawfally procured and caoaed to 
t>e affixed in and upon a oonsplcuoas jwrt of the said dwelUng- 
homie a certain pnnfead placard stating that the aald dwelllng- 
hooiie wae nnflt for human habitation, and kept and continued 
the aaid placard affixed thereto for a long time, whereby the 
pit wat compelled to qait the said dweUing-hoaae, and was 
pat to great expense and ineonTenienoei 

And also for that the said local board on or about the 29th 
Ang. 1868 broice and entered Uie said dwelling-hoiuie of the 
pit and ejected him therefrom, and prevented and hindered 
nim from continuing to occupy the same, and the pit has been 
and still is prcTented from continuing to occupy the said 
dwelling-house by the said unlawful and illegal acts and pro- 
.oeedlngs of the Mid local board, and the said house has since 
In consequence of the proceedings of the said local board 
remained untenanted and uninhabited. 

The deft, pleaded not guilty, by statute 11 & 12 
Vict, c 6a, 8. 189 (public) ; 21 & 22 Vict, c 98, s. 4 
(public) ; 16 Vict. c. 24, ss. 1 and 2 (pubUc). 

Kotice of action had been served on the deft, on 
the 29th Dec 1863, a month before the issuing of 
the writ. 

At the trial before Blackburn, J., at the last 
assizes at York, it appeared that there was no dis- 
pute between the parties as to the facts, the only 
dispute being as to the power of the local board 
of health to make a bye-law affecting buildings 
erected before the constitution of the township of 
Bamsley into a district. The plt.*s house was 
erected before the year 1853, in which year a local 
board of health was established for the district of 
the township of Bamsley under the provisions of 
II & 12 Vict c. 68 (the Public Health Act 1848). 
By an Act of Parliament (16 Vict. c. 24)entitled '<The 
Public Health Supplemental Act 1858,'* a provisional 
order set out in the schedule and made by the 
General Board of Health for the application of the 
Public Health Act 1848 to the district of Bamsley, 
was confirmed and made of like force as if expressly 
enacted in that Act. 

By sect. 34 of the Local Government Act 1858 
(21 & 22 Vict, c 98), declared by sect. 4 to form part 
ci and be construed with the Public Health Act 
1848, it was enacted that the 58rd and 72nd sections 
of the Public Health Act 1848 should be repealed, 
and in lieu thereof it should be enacted as follows : 

Every local board may make bye-laws with respect to the 
following matters (that is to say):—!. With raepect to the 
level, width and construction of new streets and the provisions 
for the sewerage thereof. 2. With respect to the structure of 
walls of new buildings for securing stability and prevention of 
Area. 8. With reqwct to the sufficiency of snaoe about 
buildings to secure a free circulation of air, and with respect to 
^e ventilation of buildings. 4. With respect to the drainsxe 
of buildings to water-closeta, privies, ash-pita and cesspools m 
connection with buildings, and to the closing of buildings or 
parts of buildings unfit for human habitation, and to prohibition 
of their use for such habitation. And they may further provide 
for the observance of the same by enacting therein such pro- 
visions as they think necessary as to the giving of notices, as 
to the deposit of plans and sections by persons intending to 
lay out streets or to construct buildings, as to inspection by 
the local board, and as to the power of the local board to 
remove, alter, or pull down any work begun or done, in con- 
travention of such bye-laws : Provided always that no such 
b3re-law shall affect any building erected before the date of 
the constitution of the district. But for the purposes of this 
Act the re-erecting of any building pulled down to or below 
the ground floor, or of anv frame building of which only the 
ftamework shall be left down to the ground-floor, or of the 
conversion into a dwelling-house of any building not 
originally constructed for human habitation, or the convei^ 
sion into more than one dwelling-house of a building originally 
constructed as one dwelling-house only, shall be considered 
ibe erection of a new building. 

The local board for the district of Bamsley 
thereupon made bye-laws, in the manner prescribed 
by the Public Health Act 1848, and the Local Govern- 
ment Act 1848, which bye-laws were approved by 
the Home Secretary on the 3l6t March 1860. 



Bye-law 27 was u follows : 

In any caw where It Is eerttfled to the local board of 
health by tho oflloer of health of the distrfet, if any, by the 
surveyor, by the inspector of nuisances, or by any two medicsl 
practitioners, ttiat any building or part of a building is 
unfit for human habitation, the local board of health may, by 
their order affixed consptcuoualy on the building or part of 
the building; dedare that the same is not fit for human habit- 
ation, and shall not, after a date to be therein specified, be 
inhabited, and any person who after the date mentioned In 
such order, lets or oocnplea, or continues to let or occupy, or 
knowingly suffers to be.oocupied such building or part of a 
building, shall be liable for every such offence to a pMoal^ not 
exceeding 20a for every day during which the same is so let 
or occupied. Provided always, that if at any time after such 
order made the local board of health shall be satisfied that 
such house has become or rendered fit for human habitatioii, 
they may revoke their said order, and the same shall thence- 
forward cease to operate. 

On the 28rd June 1868, at a meeting of the local 
board, a resolution was passed ordering the officer of 
health to inspect the plt.'s house and report to the 
board whether it waa fit for human habitation. The 
officer of health having made his inspection accord- 
ingly, reported that it was not fit for human 
habitation. 

On the 21st July 1868 the local board passed a 
resolution that the board should give the proper 
order declaring the house unfit for human habitation, 
and at a meeting of the board, held on the 18th Aug. 
1868, the following notice was signed and sealed*by 
the board: 

Bamsley Local Board of Health. 

Whereas our officer of health has certified to us in wrltiag 
that the dwelling-house situate at Pogmoor, wlthhi the diatiiot 
of the township of Bamsley, in the county of York, belonging 
toOeoige Wike, and in the occupation of Samuel Burgess is 
unfit for human habitation. Now we, the said local board of 
health for the said district do by tiliis order, afllxed con- 
spicuously on the said dweUing-honse, declaro that the same 
is not fit for human habitation, and that the same shall not be 
inhabited after the S9th day of Aug. instant 

And we do hereby give notice that any person who, after 
the said :(9th day of Aug. instant, lets or occupies, or contkraea 
to let or occupy, or knowingly suffer to be occupied the laid 
dwelling-house, will be liable to a penalty not exceeding iOc 
for every day during which the same dwelling-house shall be 
BO let or occupied. 

This notice, duly signed and sealed, was afilxed 
on the outer and only door of the plt.'8 dwelling- 
house on the same day ; and on the 29th Aug. the 
pit. left the house and it remained unoccupied down 
to the conunenoement of the action. 

These facts being admitted at the trial, the pit. 
denied the power of the local board to make any 
bye-laws entitling them to declare unfit for human 
habitation a building erected before the date of the 
constitution of the district. Assuming, however, 
that the bye-law was authorised by the Act of Par- 
liament, it was admitted by the pit. that all the 
proceedings of the board had been regular, with the 
exception that the pit. contended that notice and an 
opportunity of being heard ought to have been 
given to him before the order was made by the 
board. Blackburn, J. directed a nonsuit, giving the 
pit. leave to move to enter a verdict for him for Hre 
guineas. A rule nisi having been obtained ac- 
cordingly, 

Manitiy^ Q.C. and Ketnplay showed cause. — ^The 
proviso that '^no such bye-law shall affect any 
building erected before the date of the constitution 
of the district," applies only to bye-laws containing 
the stringent powers of removing and pulling down 
houses which are given to the local board by the 
part of sect. 34, which immediately precedes the 
proviso. Although the Legislature gives power to 
pull down new buildings, they decline to give the 
same power with respect to old buildings. Nothing 
can be more reasonable than this bye-law, and the 
beneficial effect of the Act will be in a great measure 
prevented if the power of the local b<Hird is thus 
restricted: 

Skiel v. The Mayor. Aldermm and Burgettes of Sunder- 
land, 6 H. &^. 796. 
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Oceremi, Q^C^ fieid, Q.C. and Mauk supported the 
role. — Sect. 84 of this Act i^ enacted in lieu of two 
repealed sections, which are both prospective, and 
this gives a due to the intention of the Legislature 
in this enactment, that it was intended to be pro- 
spective also, and not to affect existing buildings. 
It cannot be that the proviso was intendeid as a limi- 
tation to the powers given by the words immediately 
preceding it, as contended by the defts., liecause 
those powers obviously apply only to new buildings, 
and therefore the proviso would be unnecessary. 

EsLB, C J^. — ^I am of opinion that the bye-law 27 
constituted no defence for the deft, and therefore 
tiiat our judgment ought to be for the pit. The 
plt-'s house was erected before the date of the con- 
stitution of the district, and the bye-law, under 
which the defts. acted, provides for tlie closing of 
buildings which are unfit for human habitation. 
The loosi board of health have power, under sect. 
84 of the Liocal Government Act I808, to make bye- 
laws respecting the closing of houses unfit for human 
habitation: but the wide words of that part of the 
section whu^ give them that power are controlled 
by a proviso ; and giving effect to the plain words of 
Ihe section and the proviso, it seems to me that the 
local board bad no power to make a bye-law em- 
powering them to close an old building. I am much 
pressed by a, scruple lest, in giving this interpretation 
to the wcnrda of the statute, I should be obstructing 
the sanitary operation of the statute, for the power 
claimed by the local board would, if executed 
with faimeas, produce a good effect, and the local 
board having toact on a wide district, full of old build- 
ings, I am Tery anxious not to limit their authority. 
But I find powers given in different parts of the Act, 
and several already exist at common law, to prevent 
any persons from being a nuisance to any other 
persons in their neighbourhood ; and, on the other 
hand, the Legislature might be disposed to be 
extremely cautious in taking away legal rights 
vested in legal owners of property. Where, how- 
ever, an owner diooses to lay out his capital in 
places affected by bye-laws of a local board oif health 
itis reasonable that he should be subject to the powers 
contained in them. I am confirmed in this view on 
looking to the repealed enactments for which this 
section is substituted, and am clearly of opinion 
that the proviso at the end of the section was 
hitended to limit the authority of the local board in 
making bye laws, and that they had no power to 
make a bye-law applying to an old house. 

W1LIJAX8, J. — I am of the same oinnion. The 
ordinary grammatical construction of the section 
and proviso is confirmed by the context. If the 
defts.' contention were right and the proviso 
applied only to bye-laws containing the specified 
provisions made for their observance, classes of 
the matters with respect to which bye-laws are 
authorised to be made would be left perfectly 
nnfettered and include buildings erected either 
before or after the constitution of the district. This 
would be. a harsh.power to confer upon the local 
board, having regard to the rights of parties who 
erected buildings before the consideration of what 
is healthy and what is not healthy received the 
attention which it now does. In the second 
place, if the defts.' interpretation were the correct 
one, the proviso woald be useless, not to say sense- 
less, for the authorised provinons for the obser- 
vance (rf the bye-laws necessarily applvto matters 
arising after the constitution of the district 
Lastly, the defts.' interpretation would make the 
clause at the end of the section be^ning with 
the words " But for the purposes of this Act,** use- 
Iras if not senseless. According to the pit's con- 
Itruction,. the bye-iaws are . not; to. apply- to existing 



buildings, and then this clause narrows the inununity 
of existing buildings by enacting that buildings 
pulled down and rebuilt^ or buildings converted into 
human habitations, shall be considered as new build- 
ings. But if the defts.' construction were the 
correct one, and the local board already possessed 
an absolute power of making bye-laws respecting 
both old and new buildings, tibese words, which 
enlarge what was absolute before, are useless. 

WiLLES and Btles, JJ. concurred. 

Ruk (Asobtte. 
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Beportod by Jobs Tuovphox, Esq., BurtoterHit-Law. 

Saturdmf, June 4, 1864. 

(Before CocKBuay, C. J., Williams, J., Mabhx, 
B., Cbompton, J. and Bilutwell, B.) 

Beg. v. Bulvbr. 

False pntauxB — Eeidatee — ^Xaroeny-— 24 ff 25 Vict* 
c. 96, «. 88. 

An indictment for faUe pretences (tReged that the pri' 
Mner pretended he was the servant of Mr. ffardnum, 
and was sent to Imya horse for him, whereby the pri- 
soner tadawfidfy obtained a horse from the prosecutor. 
The evidence teas, that the prisoner represented 
hitnself as tfie servant of Mr. Hardman, but the 
proeecutor^s son, confounding the name with that or 
Harding, a person whom he knew, said in the 
prisonei's presence to his father, ^^ I am going to sell 
the horse to Mr, Harding" whereupon the prisoner 
adapted his storv to meet that belief of the prosecutor 
and his son, and so obtained the horse : 

Held, that a conviction could not be sustained, as the 
pretence hv wluch the Itorse was obtained was, that 
the prisoner was the servant of Mr. Harding, and 
that was fu>t averred in the indictment. 

To prevent a prisoner indicted for false pretences from 
being acquitted on the around that the offence is that 
offebny (24 i* 25 Vwt, c 96, s. 88) the false jare^ 
tences laid must be proved, for under the statute he is 
to be found guiltg of the misdemeanor. 

Case reserved for the opinion of this Court by the 
Recorder of Newcastle-on-Tjme. 

The prisoner was tried before me at the last 
General Quarter Sessions for the town and county of 
Kewcastle-upon-Tjme, on a charge of obtaining & 
horse by false pretences. 

The indictment ran as follows : — 

NewoaBUe-upon-Tyne (to wlt).~The Jnrora for oar Lsdy the 
Queen upon their o«th present that George Buhner, on the 80th 
March IHM^ unlawfully, knowingly and designedly did falsely 
pretend to one James Henderson the younger, that he the said 
G. Bulmer was the servant of one William Hardman, of 
StickleT, hi &o coonty of Northumberland (the said W. Hard- 
man then and long before being well known to the said 
J. Henderson the younger), sad that the sold G. Bulmer was 
then sent by the said w. Hardman to buy a horse for the said 
W. Hardman, by means of which said false pretences the said 
G. Bulmer did then unlawfully obtain from the said J. Hender- 
son the younger, a oertain horse, with intent thereby then to 
defraud ; whereas in truth and in fact the said G. Bulmer was 
not then the servant of the said W. Hardman ; and whereas 
in truth and in fact the said G. Bulmer was not then or at any 
other time sent by the said W. Hardman to buy a horse for the 
said W. Hardman ; to the great damage and deception of the 
said J. Henderson the younger, to the evil example of all 
others In the like case offending, against Oie f onn of the 
statute, &C. 

The following are the principal facts that were 
proved in evidence : — 

James Henderson, of Denton Bum, had a mare 
for sole at the horse fair in Newcaatlc, on Wednesday^ 
March 80. The prisoner went up to him and asked 
if the mare was for sale. '' Yes." « What price ? " 
''W:' ** Where do you come from?" "Dentoa 
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Bum.** *^T1ic same place," aaid the prisoner, ''that 
my governor is from." **Who is he?" "Mr. 
Hardman; he lives at Stickley Farm." "AVhat 
does yourmaster want her for?" "To drive in a 
waggonette and ride occasionally." 

Henderson knew no person of the name of Hard- 
man, of Sticklcy Farm, but he had known very well 
a gentleman named Harding, who had lived some 
time previously at Benwell Lodge, about ten miles 
from Stickley. 

Henderson and the prisoner then went into the 
Sun Inn, where Henderson's father joined them. 
Henderson said to his father, " I am going to sell a 
horse to Mr. Harding of Benwell Lodge," upon which 
his father remarked to the prisoner, " He does not 
live there now." "No," said the prisoner; "he 
lives now at Stickley Farm." " How long is it since 
he went there ?" The prisoner turned about, gave a 
bow of his head and no answer. 

After some bargaining, during which the prisoner 
expressed his great wish that Ids master should see 
the mare, Henderson agreed to take 1/. for the loss 
of the fair, and it was arranged that the prisoner 
should take the mare home to his master, and meet 
Henderson next- day at the Sun Inn to pay the 
agreed price, viddicit, 12/. The prisoner, according 
to Henderson, then said, "You must give me a note 
of the price for my master to see." To this Hender- 
son agreed, and he wrote out and signed the follow- 
ing memorandum, which the prisoner dictated : 

George Bulmer bought of Junes Henderaoo a brown borne 
for the siun of 13L, to be paid at the Sun Inn at ^ven o'clock 
on March 81. Jaues HKXDKiem:?, Batcher. 

Denton Bom. 

The prisoner then paid Henderson 1/1» and the 
mare was handed over to him. 

Henderson was pressed upon cross-examination 
as to whether this 17. was not paid on account of the 
purchase-money ; but he positively swore that the 
11 was paid as the consideration for h^ giving up 
the chance of a better price at the fair. In answer 
to further questions he said, that if the prisoner had 
met him at the Sun Inn and paid the money next 
day it would have been all right ; but he added that 
he never would have parted with the mare at all, or 
accepted the 1/., or signed the memorandum or 
agreed to meet at the inn, but in the belief that the 
prisoner was the servant of Mr. Harding, late of 
Benwell Lodge, and was purchasing the mare for his 
master. 

Mr. Hardman, of Stickley Farm, was called and 
proved that the prisoner was not his sen^ant, or in 
any way authorised by him to buy the mare, and 
that the prisoner lived a mile and a half from his 
farm. 

It was proved that there was no other Hardman 
or Harding at Stickley, and that Mr. Hardman, of 
Benwell Lodge did not reside at or near Stickley 
Farm. 

A few hours later on the same evening, March 30, 
the prisoner sold the mare in the fair for 6/., having 
first asked 9^ for her. She was resold for 8/. V2s, (k/. 
the same night, and next day was offered to Hen- 
derson himself by a third owner for 16/. 

The prisoner never appeared at the Sun Inn ; and 
on Friday, April 1, was taken into custody. 

On the warrant being read, which charged him 
with obtaining a horse by false pretences from J. 
Henderson, he said, " Is that all ?" and afterwards 
added that he bought the horse, producing the 
document above mentioned as a voucher for his 
statement. 

At the close of the case for the prosecution, Mr. 
Blackwell, the counsel for the prisoner, submitted 
tome: 

First, that, looking to the memorandum signed 
by the prisoner, to the payment of the 1^, and to the 
jidmission of the prosecutor that it would have been 



aU right if the prisoner had met him at the inn and 
paid the money, the evidence showed that the prose- 
cutor had sold the mare to the prisoner, and havinf^ 
taken the risk of parting with her on the under- 
standing that the price should be paid next day, . 
there was no case to go to the jury. He referred tp 
lieg. V. Dale, 7 C. & P. 852. 

Secondly, that the evidence did not support the - 
false pretences laid in the indictment, inasmuch a9 • 
the prosecutor admitted he parted with the mare in • 
the belief that the prisoner was the servant of Mr. ■ 
Harding of Benwell Lodge, whereas the pretence 
proved was, that he was the servant of Mr. Hard- 
man, of Stickley Farm, and the innuendo as to the 
said ^y. Hardman being very well known to the pro- • 
secutor was, in fact, disproved. 

I overruled both objections, holding, as to the 
first, that it was a question for the jury whether 
the prosecutor would have parted with the mare at 
ail, or agreed to have met at the Sun Inn, if he had 
not beUeved that the prisoner was a servant acting 
for his master in the transaction; and, as to the 
second objection, holduig that, if the jury thought 
the pretence as to W. Hardman, of SUcUey, beings 
the prisoner's master was false, and that it led the 
prosecutor to part with his mare even vnder a mis-> 
apprehension as to the identity of the master referred 
to, they might ooavict the prisoner under the pre** 
sent indictments 

I then called the attention of the prisoner^e 
counsel to the Criminal Law Consolidation Act, 
24 & 25 Vict. c. 96, s. 88, "Provided that if upon 
the trial of any person indicted for such misde* 
meaner it shall be proved that he obtained the 
property in question in any such manner as toamount 
in law to larceny, he shall not by reason thereof be 
entitled to be acquitted of such misdemeanor." 

Upon this it was submitted that there was not 
sufficient evidence, had this been an indictment for 
larceny, to justify a conviction for felony ; and, 
secondly, that though the Act provided that the- 
prisoner "should not be acquitted," the jury would 
not be justified in returning a general vatlict of 
guilty under this indictment, if they thought the 
false pretences were not proved as laid. 

I held that they might, and that the Act was 
intended to apply to such a case as the present^ 
and that it was for the jury to say whether the 
prisoner acted bondJidB, or whether he had from the 
first fraudulently designed to deprive the owner of 
his mare and appropriate her to his own use, for 
that if the whole proceeding on his part was a trick 
and contrivance to deprive the owner of his property 
and possession of the mare, that would be enough to- 
support a conviction for larceny : (^Heff, v. ^lepherd^ 
9 C. & P. 121.) The learned counsel then addressed 
the jury on behalf of the prisoner. 

In summing up I directed the jury according to- 
the above ruling. The jury after some deliberation 
found a verdict of guilty, and in answer to a ques-- 
tion from me they said they found the prisoner- 
guilty of obtaining the mare by the false pretences- 
laid, and further that, taking my ruling as to the^ 
law, they thought the facts amounted to a larceny 
by the prisoner. 

Bail not having been tendered, I sentenced the 
prisoner to six months' imprisonment with hard 
labour, which he is now imdergoing. 

Being requested in the course of the argument te- 
reserve a case for the Court of Crimiiud Appeal, 
I consented to do so ; and the question for the Court 
I respectfully submit is, whether the prisoner haii 
been properly convicted. 

W. DiGBT Setmotjr, Recorder. 

No counsel was instructed for the prisoner. 

Gaimford Bruce for the prosecution. — Fhrst. on the 
I facts in' this case and the finding of the jur^^ that 
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this w» a liupccny, the conviction may be sustained 
under the 24 & 25 Vict, c 96, s. 88. [Cju>mpion, J. 
^The enactment does not say that if any larceny is 
noTed he is not to be acquitted of the misdemeanor ; 
bat» that if you pioye the misdemeanor as it is laid 
in the indictment, the prisoner is not to be acquitted 
because the case amounts to a larceny.] Secondly, 
as to the false pretences, it is submitted that, 
although the prisoner subsequently altered his stoiy 
to meet the prosecutor^s misconception that he was 
dealing with Mr. Harding's servant, neverthdess he 
also made the false representation that he was Mr. 
Hardman's servant, and the jury must be taken to 
have found that that led the prosecutor to part with 
the horse ; and if so, the conviction may be sup- 
ported. [CocKBUBN, C. J.— There was plenty of 
false pretences, if rightly charged in the indictment. 
The false pretence which operated on the prosecutor^s 
mind, and led him to part with his property, must 
be properly laid and proved. It is plain that the 
prosecutor ocmfounded the name of Harding with 
that of Hardman, used by the prisoner, who, seeing 
that, adapted his story to meet that, and it was the 
representation that he was Mr. Harding's servant 
which led the prosecutor to part with his horse. 
But, unfortunately, the indictment makes the pre- 
tence that he was Mr. Hardman's servant the in- 
ducing cause of the prosecutor's parting with the 
horse. Bsamwell, B. — On this indictment, if the 
averments were true, the seller would have a right 
to look to Mr. Hardman as liable for the price, 
whereas he intended to sell the horse to Mr. Harding, 
and to hold him liable.] Supposing the indictment 
not proved, the prisoner nuiy be convicted of larceny. 
[Martik, B. — ^No. My brother Crompton has given 
the true reading of the section. Cbompton, J.— The 
prisoner is to be convicted of the misdemeanor, not 
of laiceny.J 

WiLLLUis, J. — ^I feel great difficulty in concurring 
with the judgment of t^ court. 

Conviction quasheCL 

Rbg. v. Collins ani> otiebbs. 
Attempt to commit larceny. 

In order to convict of an attempt to commit htrceny, it 
must appear that there was property in tfte place 
where the attenqjt is made tltat comdbe stolen. 

Therefore, where a person put his hand into the pocket 
of another with intent to steals he cannot he convicted 
of an atten^t to steal, wtless it appear that there was 
properttf in the pocket which might be stolen. 

It diould be left to the jury to say whether there was 
any property in the pocket. 

Case leserved for the opinion of this Court by the 
Deputy- Assistant Judge at the Middlesex Sessions. 

The prisoners were tried before me at the 
Middlesex Sessions on an indictment which stated 
that tiiey unlawfully did attempt to commit a 
certain felony; that is to say, that they did then 
put and place one of the hands of each of them into 
the gown pocket of a certain woman, whose name 
is to the jurors unknown, with intent the property 
of the said woman in the said gown pocket then being 
from the person of the said woman to steal, &c. 

The evidence showed clearly that one of the 
pisoners put his hand into the gown pocket of a 
udy, and that the others were all concerned in the 
transaction. The witness who proved the case said 
on cross-examination that he asked the lady if she 
had lost anything, and she said " No." 

For the defence it was contended that to put a 
hand into an empty pocket was not an attempt to 
eommit a felony, and that as it was not proved 
affirmatively that thbre was any property m the 
jK)cket at the time^ it must be taken that there was 



not, and as larceny was the stealing of some chattel^ 
if there was not any chattel to bo stolen, putting 
the hand in the pocket could not be considered 
as a step towards the completion of the offence. 

I declined to stop the case upon this objection^ 
but as such cases are of frequent occurrence I 
thought it right that the point should be determined 
by the authority of the Court of Criminal AppeaL 

The jury found all the prisoners guilty, and the 
question upon which the opinion of your Lordshipa 
is respectfully requested is, whether imder the ciiw 
cumstances the verdict is sustainable in point of law* 

The prisoners are in custody awaiting sentence. • 
JosBFu Payne, Deputy- Assistant Judge. 

Poland for the prisoners. — ^The conviction is bad* 
It is not an indictable offence to put your hand 
into an empty pocket with intent to steal, but aa 
offence punishable only under the Vagrant Act* 
It is not alleged in the indictment that there waa 
any property in the pocket. This is very like tho 
case of Meg. v. M^Pherson, 1 Dears. & B. 197, where 
it was held that a nian who was charged with 
breaking and entering a dweUing-house and stealing^ 
certain specified goods could not be convicted unlesa 
the specified gMxis were in tiie house, not- 
withstanding o&er goods were there. [Cockburn, 
C. J.— That case proceeds on the ground that you 
must prove the property as laid.] In the course 
of the argument Bramwell, B. put this ve^ case, 
and said : " The argument that a man putting hia ' 
hand into an empty pocket might be convicted of 
attempting to steal appeared to me at first plausible ; 
but supposing a man, believing a block of wood to 
be a man who was his deadly enemy, struck it a 
blow intending to murder, could he be contacted of 
attempting to murder the man he took it to be ? '^ 
So ilk Hex r. Scudder, 8 C. & P. 606, it was held that 
there could not be a conviction for administering A 
drug to a woman to procure abortion, if it appear 
that the woman was not with child at all. That 
case was before the Consolidation Act, 24 & 25 Vict, 
c. 100, s. 68. [Bramwell, B. — ^You may put this case^ 
Suppose a man takes away an umbrella from s 
stand with intent to steal it, believing it not to be 
his own, but it turns out to be his own, could he be 
convicted of attempting to steal ?] It is submitted 
that he could not. 

Metcalfe for the prosecution. — ^The fallacy in the 
argument on the other side consists in assuming 
that it is necessary to prove anything more than aa 
attempt to steal. The intent to steal it is coui- 
ceded is not sufficient, but any act done to cany 
out the intent, as putting the hand into the pocke^ 
will do. [Cromfton, J. — Suppose a man were to 
go down a lane anned with a pistol, with the inten- 
tion to rob a particular person, whom he expected 
would pass that way, and the person does not 
happen to come, would that be an attempt to rob- 
the person ?] 

CocKBURN, C. J. — ^We are aU of opinion that thia 
conviction cannot be sustained, and in so holding it 
is necessary to observe that the judgment proceeds 
on the assumption that the question, whether there 
was anything in the pocket of the woman which, 
might have been the subject of larceny, does not 
appear to have been left to the jury. The case wa^ 
reserved for the opinion of this court on the ques* 
tion, whether, supposing a person to put his hand 
into the pocket of another for the purpose of 
larceny, there being at the time nothing in the 
pocket, that is an attempt to commit larceny. We 
are far from saying that, if the question, whether 
there was anything in the pocket of the womaa 
had been left to the jury, there was not evidence oa 
which they might have found that there was, and in 
which case the conviction would have been affirmed*. 
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But, aMuming that there was nothing in the pocket 
«f the woman, the charge of attempting to 
commit larceny cannot be suatained. This case, we 
think, is governed by that of lieq, v. M^Htergom, 
and that an attempt to commit a felony can onlv be 
made out when, if no interruption had taJcen plaoe, 
the attempt could have been carried out sucoesa- 
fully, and the felony completed of the attempt to 
commit which the party is charged. In this case, if 
there was nothing in the pocket of the prosecutrix 
in our opinion the attempt to commit larceny can- 
not be established. It may be illustrated by the 
case of a person going into a room, the door of 
which he finds open, for the purpose of stealing 
whatever property he may find there, but finding 
nothing in the room, in that case no larceny could be 
committed, and therefore no attempt to commit 
larceny could be committed. In the absence, there- 
fore, of any finding of the jury in this case, either 
directly or Inferentially by their verdict, that there 
was any property in the pocket of the prosecutrix, 
we think that tins conviction must be quashed. 

. Conviction quaslied 

Reg. 0. JoHM Glover. 

Embezzlement — Reiaiim of master and servant — Cot/n/y 
Court bailiff. 

A County Court bailiff was indicted for enAezzltng 
moneys of the prosecutor^ the high bailiff. The 
moneys embezzled were received on levies under County 
Court processes: 

ffeld, that the charge could not be sustained, as the 
relation of master and servant did not exist between 
the bailiff and high baHiff nor was the bailiff bound 
to pay over the moneys to him. 

Case reserved for the opinion of this Court at the 
Oxfordshire General Quarter Sessions. 

The indictment contained three counts : 

The first count charged that, on the 8rd Sept. 
1868, the prisoner being then employed as servant 
to the prosecutor, did, by virtue of such his employ- 
ment, then and whilst he was so employed, receive 
and take into his possession certain money, to the 
amount of I2s. 3a, for and in the name and on 
account of the prosecutor his master, and did then 
ftaudulently embezzle the said money ; and that the 
prisoner did feloniously steal, take and carry away 
the said money, the property of the prosecutor, from 
him his master as aforesaid, against the fonn of the 
statute, &c 

The second count charged that the prisoner after- 
wards, and within six calendar months, &c., to wit, 
on the Ist Oct. 186^ being the servant to the pro- 
secutor, embezzled ll Is. 2d, (as in the first count). 

And the third count charged a similar embezzle- 
ment of 3L 6s. 9d. on the 11th Oct. 1868. 

The prisoner pleaded to the indictment generally, 
not guilty. On the trial the jury found him guilty ; 
but the justices, before whom the case was tried, 
reserved for the consideration of the Court of 
Criminal Appeal the following question of law, 
which arose on the trial, and judgment was post- 
poned and the prisoner discharged on recognisance 
of bail to appear and receive judgment. 

Question: Whether the prisoner was the servant 
of the prosecutor within the provisions of the 
Statute 24 & 25 Vict. c. 96, ss. 68 and 71 ? 

The evidence was as follows : — ^That the prosecutor 
tieing high bailiff of the Witney County Court, 
appointed the prisoner (by the allowance of the 
judge of the court, and under the provisions of the 
statute 9 & 10 Vict. c. 95, s. 81), to be one of the 
bailiffs to assist the high bailiff. 

That the prisoner in his official capacity received 
the three sums mentioned in the indictment, being 
the. amounts of three levies received by virtue of 



processes issued out of the court, and that he 
neglected to pay over the amounts to the registrar 
of the comt, but embezzled them, and that conae- 
quehtly the prosecutor was held responsible to the 
County Court. 

By virtue of the above Act, s. 81, the high baililf 
may at his pleasure dismiss a bailiff; and the 
prosecutor had in this case (subsequently to 
the appropriation of the three sums of money) dis- 
missed the prisoner ; and every bailiff so appointed 
may also be suspended or dismissed by the judge. 
And by sect. 88, the high bailiff is entitled to receive 
all fees and sums of money allowed by the Act in 
the name of fees payable to the bailiff, out ol 
which the high bailiff is to provide for the execution 
of the duties for which such fees are allowed, and 
for tlie payment of the assistant bailiffs acoordingp 
to a scale, and the high bailiff is to be responsible 
for all the acts and defaults of himself and of the 
bailiffs appointed to assist him, in like manner as 
the sheriff of any county in England is responsible 
for the acts and defaults of himself and his officers. 

Rule 81 of the Statutory Rules of Practice of 
the court is as follows : 

Every bailiff leTying or receiving any money by vfrtue of 
any iirocem Iwraing oat of the court of wbieh he is bailiff aheJl^ 
within twen^-foor honni from the receipt thereof, pay over 
the same to the registrar of such court, and shall file audi pro- 
cess and retain the same in his custody. 

Although the prosecutor was answerable for the 
acts of the prisoner, and for all moneys not paid 
into court by him, yet, as the sums in question 
ought, under the above rule, to have been paid to 
the registrar of the court, the question arose whether 
the prisoner was in law the servant of the prosecutor 
as laid in the indictment. 
The statute 9 & 10 Vict. c. 95, s. 118, provides : 
That if any bailiff of the court shall be charged with not 
duly paying or accounting for any money levied by him, under 
the authority of this Aet» it shall be lawful for the Jnd^e to 
inquire into such matter in a summary way, and for that pur- 
pose to summon and enforce the attendance of all neoeasary 
parties, in the like manner as attendance of witnesses in anj 
case may be enforced, and to make such order thereupon for tha 
repayment of any money so levied as aforesaid, and for tha 
payment of such damages and ooste, as ho shall think joa^ 
and also if he shall think fit to impose such fine upon tha 
baOifl, not exceeding lOL for each offence, as he shall deem 
adequate, and in default of payment of any money so ordered 
to be paid, payment of the same may be enf oroed by aatdb. 
ways and means as are herein provided for enforcing a judg- 
ment recovered in the said court 

Hugh Hamerslet, Chainnaii. 

No counsel appeared for the prisoner. 

Sleigh for the prosecution. — The conviction is 
good. The relation of master and servant existed 
in this case. The high bailiff appoints the bailiff, 
and has power to dismiss him : (9 & 10 Vict. c. 95, 
8. 81.) The power given to the judge of the County 
Coxat by sect. 116 of the 9 & 10 Vict, c 95, to 
inquire into the bailiff's conduct and fine him haa 
reference to defaults arising out of mere negligence 
and carelessness and not to a case of felony. A 
servant is a person who is employed by another, 
and bound to obey the orders of another. [Cock- 
BURN, CjJ. — ^The bailiff is bound to obey the orders 
of the court. Ckomptok, J. — ^If the high bailiff 
were to tell the bailiff not to pay over moneva 
levied by him to the court, and he were to obey, the 
bailiff might be punished by the court for not pay- 
ing them over.] It is submitted that the bailiff ia 
the servant of the high bailiff, although he ia 
also required by the County Court rules to pay over 
moneys levied or received under process to the 
registrar. 

CocKBURK, C. J. — Even if it were made out, which 
I think it is not, that the bailiff is the servant of 
the high bailiff, he was not bound to pay over these 
moneys to his master. But as he was not the ser- 
vant of the high bailiff, and this was not the money 
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•cf the high bailiff, the oonyiction must be quashed. 
He waa anything but the seirant of the high bailiff, 
and by the statutory rule of practioe he was bound 
to pay the moneys to the regiatrar. 

CjM>XFTOir, J. — ^Even in the case of a bound bailiff 
to the iheriff, the bailiff is not answerable criminally. 
I neyer heard of a prosecution against a bound 
JMuliff in a case like thia. The bailiff ia the officer 
of the court, and he was not bound to pay these 
moneys to Ums high bailiff. 

Hie rest of the Court concurring, 

Conviction quoiJied, 



COURT OF aUSBN'8 BENCH. 

BeportM by Jonr Thompsox end T. W. SAinn>EBfl^ Eaqn-t 
IkuTisten-at-Law. 

Saturday^ June 4, 1864. 

Latham and oihbim v. Ths Queen (m error> 

Jndictmtni — JSrror — Two counts and judament on one 
onJjf — Quarter sessions — Jurisdiction — Conqtiracy. 

The pits, in error were indicted at the quarter sessions 
man an indictment containing two counts, one for 
obtaining monev bu false pretences, and the other for 
a eonsptroaf, by mvers false pretences, to defraud the 
proeeaOor of his mxmey, Th^ were found guihy upon 
-the second count only, and upon a writ of error the 
record, though it set out the finding and judgment upon 
such 'Second count, was whoUy sHeut as to any finding 
or judgment upon the first count : 

Hdd, that the fining and judgment upon sudi second 
count was good. 

Bythehff^ Vict, c 38, a. 1, the quarter sessions are 
prohibited from trying any persons for conspiracies, 
excmt conspiracies to couunU any offence which the 
sessions have jurisdiction to try when committed by one 
person: 

Seld, that a count charging the defts, with contpirina, 
by dhoers false pretences, against the form^ of the 
statute in ntch case made and provided, the said A, B. 
of his money to defraud, sufficiently showed a con- 
ipitacy within the jurisdiction of the quarter sessions. 

This was a writ of error upon a conviction of the 
dcfts. upon an indictment. 

It appeared that the def ts. were indicted at the 
Lancashire Quarter Sessions holden at Salford, and 
the indictment contained two counts : first, a count 
for obtaining money by false pretences ; secondly, 
a count for a conspiracy to obtam such money, the 
material part of such second count being as follows : 

That the aald Benjamin Latham. Ac, being evil diapomd 
twnoofl, and oontrlTing and intending to defrand the said 
2iehanl Bealby of his money, anlawfally, knowhigly and 
designedly did amongst themaelyes combine, conspire, con- 
federate and agree together, by divers false pretences, against 
the form of ^the statnto in that case made and provided, the 
saldJUchaid Bealby of his money to defraud, agslnst the form 
of the statute in that case made and provided. 

At the trial the jury found the defu. guilty upon 
the second count only, and they were accordingly 
sentenced. 

The record, as made up and returned into this 
court, contained the proper averment as to the con- 
viction of the def ts. upon such second count, but 
was quite silent as to the result of the first count, 
containing no averment of acquittal upon such 
count. 

By the 5 & 6 Vict c 38 (the Quarter Sessions 
Jurisdiction Act), s. 1, it is enacted that 

Neither the Jostloes of the peace acting in and for any 
coimt3c riding, division, or libera, nor the recorder of any 
borough shall, at any sessions of the peace, or at any adjoom- 
meat thereof, try any person for (Itttfr alia) milawfnl oom- 
Moationa oral conspiracies, except coospiracles or combina- 



tions to commit any ofTenoe which such Juatloes or recorder 
respectively have or hasjarisdiction to try when committed by 
one person. 

Cottbngham now appeared for the def ts. (pits, in 
error^ and contended^ first, that the record waa 
bad, masmuch as the def ts., being convicted alone 
upon the second count, it takes no notioe of their 
acquittal upon the first count, for that being 
convicted only upon the second count, they were 
entitled to have an entry of acquittal upon such 
first count, and that by such omission, if again in- 
dicted for the offence contained in such first count, 
they would be unable to plead either autrefois acquit 
or autrefois convict : 

R V. Hayes, 2 Ld. Baym. 1518 ; 

aConneU v. The Queen (in error), 11 CL & Fin. 
295-G (Parke, B.) 
Secondly, that as the quarter sessions have only a 
limited jurisdiction in cases of conspiracy, it should 
appear upon the record that the conspiracy was one 
which they had a right to try, and that in the 
present case it did not so appear, for that the con- 
spiracy set out in the record of the indictment 
might be to do some act not indictable at quarter 
sessions, such as to defraud as a bankrupt, and that 
therefore the nature of the fraud ought to have been 
set out, that the court might see that there was 
jurisdiction : {Reg. v. Jones, I Dear.) Thirdly, that 
it was not averred on the record that the defts. were 
present when judgment was pronounced, actual 
presence being requisite, though the case was 
one of misdemeanor, corporal punishment hemg 
awarded i 

1 Chit Crim. Law, 69«, 720. 

Can^pheU Foster, contra (who was directed to con- 
fine his arguments to the first objection only), argued 
that, there being a good count upon wmdi judg- 
ment was passed, it was immaterial that there were 
other counts which were passed over in silence, for 
that separate counts in an indictment stand upon the 
footing of separate indictments, and it is no objection 
that no judgment is given upon one, if a right judg- 
ment ir given upon others, and that at any future 
time the omission can be supplied if necessary : 

Peak V. Oldham, Cowp. ; 

aConneUv. The Queen, TindalPs judgment, 255; 

HoUoway TAe Oueen, 2 Den. 295 ; 

Gregory v. The Queen^ 15 Jurist 

Cottingham in reply. 

Blackburn, J. (a)-— I tiiink that in this case the 
Crown is entitled to judgment. There were in this 
indictment two counts, and the jury ought regularly 
to have pronounced a verdict on both. No doubt, 
in fact, the verdict was one of guilty on the second 
count and of not guilty upon the first count ; and it 
is by a misprision of the clerk who drew up the 
record that the first count is untouched. If in due 
time an application to amend had been made, it 
would have been set right, and even now, if anv 
inconvenience should arise to the prisoners with 
reference to future proceedings, it may be amended. 
At present I cannot speculate upon that. Then 
comes the question as to the effect of the omission 
upon the finding of the jury. As to that, where 
there is an issue which the jury have to try, and 
they imperfectly dispose of it, the court will award 
a venire de novo. We need not, however, inquire into 
that, for here there has been no imperfect finding. 
But when there are two counts in an indictment, 
they are to all intents and purposes two separate 
indictments, and the finding upon them would be 
as though they were separate indictments. An 
imperfect finding upon a count might be 
a ground for a venire de novo; but if there is 



(a) Coclcbum, C. J. and Crompton, J. were sitting in tbe 
Court for Crown Cases Reserved. 
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a good finding upon a good count, why may a 
deft, not be convicted upon that ? There is nothing 
that I can see in principle against it. It is said that 
the question is concluded by authority, and one case 
is cited from Lord Kaymond. [His Lordship here 
referred to the case, and continued :] But I think 
that case has no bearing upon the present one. An 
indictment has no analogy to a ciril claim where the 
claim is entire, whereas in a criminal case each 
count is in effect a separate indictment. In 
(yConmllY. The Queen, Lord Wensleydale, then Mr. 
Baron Parke, shows that this was his view in his 
judgment at page 296. I certainly cannot see why 
the judgment upon one count should not be sup- 
ported merely because there is no judgment upon 
another. The second question is, as to whether or 
not the second count (for the conspiracy) sets out 
an offence within the jurisdiction of tne court of 
quarter sessions ? It is a count for a conspiracy. 
HBOs Lordship here read the count.] The object of 
the conspiracy is stated to be to defraud the pro- 
secutor of his money, and the objection is, that 
inasmuch as the quarter sessions have only a limited 
jurisdiction in cases of conspiracy, the count should 
set out the facts of the fraud so as to show whether 
the offence came within its jurisdiction. The count 
alleges that the def ts. conspired, by divers false pre- 
tences, to defraud Richard Bealcy of his money, 
against the form of the statute. Now, in conspira- 
cies, it is not required that the object of the 
conspiracy should be set out so precisely as though 
the indictment were for the substantive offence ; all 
that is required is to show that there was a con- 
spiracy to defraud, and before finding the bill the 
grand jury must be satisfied that the conspiracy was 
to defraud the prosecutor of his money by false 
pretences. There were other technical objections 
taken, such as not setting out the false pretences, 
and then there being no allegation that the def ts. 
were present when judgment was passed ; but there 
is really nothing in them, and the case of Sjfdurff r. 
Th€ Queen, 11 Q. B. 245, is in point. There most 
therefore be judgment for the Crown. 

Shee, J. — I am of the same opinion. It appears 
there were two counts in the indictment, and that 
judgment is entered only upon one of them. Now 
the two counts arc in principle the same as two 
indictments, and the record shows that the d^ts. 
were tried and convicted upon one count. It is 
said that the record is bad, because it does not 
appear that any judgment was given upon the first 
count. It certainly does appear that no sentence 
was passed upon it, and although it does not 
say that the defts. were acquitted, it is rather an 
imperfect statement than a statement that preju- 
dices, and if hereafter there is any difficult it may 
easily be set right. Upon the second point the objec- 
tion was, that inasmuch as it does not appear upon 
the face of the second count that the offence which 
the defts. conspired to commit was one over which 
tiie quarter sessions had jurisdiction it was bad, for 
that the sessions could only try a conspiracy to do 
an act which would have been triable at sessions. 
Now it is not necessary that the offence in a charge 
of conspiracy should be set forth, with the same 
particularity as would be required in stating the 
substantive offence. Here the gist of the offence 
is the conspiracy, and I think the count is sufilcient. 
Judgment for the Crown, 



77uirK%, June 9, 1864. 

Reg. v. The CosnnsRiONERS of Mktbopolitak 
Police. 

Had:neyand Stage Carrta^Act — Omnibus conductors* 
Ucences— Suspension for misconduct. 

The Commissioners of Metropolitan Police lutve ^x>wer 
under the G ^ 7 ^'tct. c. 86 to suspend the issuing of 
renewals of licences to otnnihus drivers and conductors 
for a period, for misconduct during the preceding 
year. 

This was an application for a mandamus to the 
Commissioners of the Metropolitan Police to grant a 
licence to a conductor of an omnibus under the 6 & 
7 Vict. c. 86 (an Act for regulating hackney and 
stage carriages in and near Lcoidon). 

The applicant had been a licensed omnibus con- 
ductor for eight years, and his licence expired on 
the 1st June last. He had made the usual application 
for the renewal of his licence, and produced to the 
Commissioners of Police the certificate of good be- 
haviour required by sect. 8 of the statute to be pro- 
duced to the registrar (the Commissioners of Police- 
being substituted for tbe registrar by a hiter star 
tnte> The applicant was informed at the ofllce of 
the oomnussioners that his licence was suspended 
for a month and would not be granted until July 1. 
The ground of suspension was that the applicant 
had been summoned three times, and fined on each 
occasion. 

The following are the sections of the Act re- 
ferred to in the argument : 

Sect 8: 

That It shall be lawfoi for the reglatrar (of metropolitan 
pablio earriagefl) to grant a lioenoe to act ae driver of hookney 
carrlagea, or an driver or as coaductor of metropolitan 8tais# 
oarriaffefl. or as waterman (aa the cane may be) to air^ person 
who shali produce rach a certificate m Hhall s&tiiif y the regis- 
trar of his good behavionr and fltneaa for soeh sitoatlon re- 
spectively. Provided always that no person ahaU be Uoenaed 
As such driver as aforsHaid who ia under sixteen years of age, 
and in every such licence shall be specified the number of 
such licence and the proper name and surname and place of 
abode, and age, and a description of the person to whosi Bach 
licence shall be granted, and hi the case of a waterman of the 
standing or place at which he shall be thereby authorised to 
act as waterman and the nature of his duties, and every such 
licence sludl bear date on the day on which tlw same shall be 
granted in the month of May In any year, then to continoe in 
force until and upon the first day of June in the year neict 
following that in which the same shall be granted, except Id 
either case the same shall be sooner revoked, and except the 
time (If any) during which any such licence shall be sus- 
pended; and on every llcenee of a driver or oondoctor the 
registrar shall cause proper columns to be prepared in which 
every proprietor employing the driver or oondnctor named in 
such licence shall enter hia own name and address and the 
days on which sooh driver or conductor shall enter and shall 
quit his servfce respectively, and hi case any of the parHculara 
entered or indorsed upon any licence in pumuanoe of this 
Act shall be erased or defaced every such licence shall be 
whoUy void and of none efl'ect ; and the said registrar shaU, at 
the tfane of granting any licence, deliver to the driver, con- 
ductor, or waterman, to whom the same shall be granted, an 
abstract of the laws in force relating to such driver, conductor, 
or waterman, and of the penalties to which he is liable for 
any misconduct, and also a metal ticket upon which there 
hall be martced or engraved his office or employment, and a 
number oorrasponding with the number shall be inserted in. 
such licence. 

Sect. U: 

That before any such lioenoe shall be granted a reqniaWoa 
for the same, in such form as the registrar shall from time 
to thne appoint for &at purpose, and accompanied with vatSk 
eertilksate as hereinbefore is required, shall be made and 
signed by tfie person by whom such licence shall be required^ 
and in every such requisition all particulars as the registrar 
shall require shall be truly set forth, and every person ap- 
plying for, or attempting to procure any such licence, who 
shall make or cause to be made any false representation in 
regard to any of the said particulars, or who shall endeavour 
to obtain a lioenee by any forged reoommendationB, or whe 
sh^ not truly answer all questions which shall be demanded 
of him in relation to such application for a lioenoe ; and also 
every person to whom reference shall be made who shall, in 
regard to such application, wilfully and knowingly make aoy 
misrepresentation, shall forfeit for everv such offence the sum 
of five pounds, and it shall be lawful for the registrar ttK 
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proceed for reoovering of moh peiully before any megistrale, 
«t any time within one calender month after the oommlfMiun 
of the 4rilienoe. or during the currency of the licence so impro- 
perity obtained. 

Sect 25: 

That it dian be lawful for any Jotitloe of the peace before 
whom aoy drlrer, conductor, or walarman ahall be oon- 
fieted of any offence, whether under thia Act, or any other 
Aet» if Boeh jnatioe in hia diaeretion ahall think fit, to roTolce 
the licence of such driver, conductor, or waterman, and alao 
.my other Heenee which he Bhall hold under the proviaiona of 
lUiAettOrtoaaspendtheaemeforBBeh time aa the Juatloe 
wtuSi lidok propor, and for that pnrpoee to require the pro- 
pri^or, driver, conductor, or waterman In whose poaaeasion 
aneh Hoenoe, and the ticket thereunto belonging, ahall then be 
10 deUtter op the aame; and every phiprietor, driver, condno- 
lor, or watenoMi, who being ao required shall refuae or 
aeglect to deliTcr up anch licence, anid any auoh ticket or 
e^BT of them shall forfeit no often aa he shall be so required, 
«■! leffnae or negieet aa aforeaald, the sum of 61,, and the 
Jl forOiwlth aend sneh licence and ticket to the 
. who shall cancel such licence if it haa been re- 
I by the Justioe, or if it haa boon suspended, ahall, at 
the end of the time for which it shall have been suspended, 
redslhrer aneh Ucenee with the ticket to the peraon to whom 
it WM grsnted. 

E. Jametj Q. C, in support of the application. — 
Sect 8 18 imperative on the commissioners to grant 
a licence on die production of the certificate of good 
behaviour. If tiie commissioners are satisfied with 
the certificate they are hound to grant the licence. 
5o further questions have been asked imder sect. 
14, and what the commissioners have done is in 
•effect to inflict a punishment upon the aj^licant, 
wliich they have no power to do. The justices, 
under sect 25, are the proper parties to do that. 
[Mellor, J.— -That section relates to misconduct 
arising after the granting of the licence and during 
its currency.] The consequence of suspendmg 
licences In tms way is tliat this class of persons are 
thrown out of employ and subjected to a fresh 
punishment not specified by the statute. 

CocKBURV, C. J. — ^I think this court ought not to 
int^ere. The jurisclictiou exercised by the Com- 
missioners of PoUcc is essential to the proper conduct 
of these men. It is quite dear that the commis- 
sioners are not bound to be satisfied with the mere 
prodaction of a certificate of good behaviour, but 
-they are entitled to see that the behaviour has been 
proper. That appears to be so from the provisions 
of sect 14. Therefore when it was disclosed that 
the applicant had been three times fined, it was 
competent to the commissioners to say that they 
would not grant him a licence, notwithstanding sect. 
S. If then they could refuse the licence altogether, 
it was perfectly competent for them to say to the 
applicant that what ho had done during the last 
year was a sufilcient reason why they should not at 
onoe grant him a licence, and that, as a salutary 
check, they would withhold it imtil July 1, and 
that if he returned for it at that period, they would 
give it to him. 

The rest of the Court eoncnrringy 

Application re/used. 



Wedneadat/, June 8, 1864. 

Beo. on the prosecution of THOMAa TxinLOR v. Thb 
Darukgton Local Board of Health. 

11 i' 12 Viet c. 63, 88, 45, 144, 145 (^I^rd 
ofHeaUh ^c<>— 21 5' 22 Viet, e, 98, 88, 68, 70, 73, 74 
{local Govermnent Act) — Mcmdtunua — DkcU hoards 
—-^ Injttriouslif affecting** — Watercoune — Right to 
caa^penaation, 

J^ 11 i' 12 T7ct c 62, 8. 45, local hoards art 
tmpowirtd to constntct sewers^ and hjf 8ect, 144 com- 
pensation is awarded to persons injured hy the 

exercise of their powers, 

^ (^e 21 j- 22 Vict. c. 98 (tchicli incorporates the 



Jormer Act^ s. 73* local hoards are prohibited from 
hywnmaiy affecting any river or stream, ^, or the 
swpbf, quautgy orfaU of water contained in any 
rtver, streamy j-d., in cases where any con^f>any or 
individuals wouidj if the Act had not passed, been 
entitled by law to prevent or he relieved against the 
injuriously affecting such river without the previous 
written consent of the parties. 

The prosecutor is the oicner of a water-mill on the 
river S., and as a riparian proprietor is entitled to 
the flow of the water of the river S, to his milL Tlte 
defts. cure the Local Boitrd of Health of Z)., and sotne 
years since under the Boaraof Health Acts caused a 
setoer to he constructed near the river S. The result 
of the construction of this sewer was to divert and 
diminish the supply of water to the milL 

On mandamus to compel compensation for injuries done 
in the exercise of me powers of the hoard: 

Held, that the acts complained of constituted an 
inptriousbf tweeting of the river «SL, whu^ the pro- 
secutor would have been entitled by law to prevent or , 
be relieved against, IViat they mi<^t stilt have been 
the ground of an action at law. lltat they therefore 
did not form t/ie subject of compensation^ and that 
the manaamus was wrong. 

This was a case stated for the opinion of the 
court by an arbitrator. 

It appeared that by lease dated the 2nd March 
1858 GeoTge Stonehousc^ being seised in fee of 
Blockwell-miU, demised the same for ten years to 
the prosecutor, who occupied the mill until some 
time in the month of Kaxch 1861, and carried on 
the business of a miller. 

The mill is situated on the right bank of the 
stream called the Skeme. and at a short distance 
below the town of Dariington, through which the 
Sketnefiows. 

For a long p^iod before the operations of the defts., 
the occuiners for the time being of Blackwell-mill, 
as the representatives of ordinary riparian pro- 
prietors without any prescription, enjoyed the benefit 
of the waters of the Skeme for the working of the 
mill, and the prosecutor was entitled, as audi repre- 
sentative, to the use of the waters of the Skeme for 
working the mill, subject to the rights of other 
riparian proprietors, and the exercise by the defts. of 
their statutory powers. 

The defts. were constituted a local board of health 
according to the Public Health Act 1848, by a 
provisional order of the general board, dated the 1st 
Aug. 1850, and confirmed by the Public Health Act 
1860. 

In the year 1859, the defts. constructed a drain or 
sewer from a point above Darling^n along the right 
bank of the Skeme for some distance, then for 
some distance beneath the bed of the stream and 
terminating in a cesspool close to the left bank of 
the Skeme, with trap-doors admitting the waters of 
the Skeme into the sewer for the fiushing thereof ; 
this is hereafter called the first sewer. The termi- 
nation of the first sewer and the discharge or retum 
to the Skeme of the water so admitted l^ng higher 
up the Skeme than Blackwell-mill, no perceptible 
diminution of the water flowing to the mill was occa- 
sioned while the first sewer terminated at that place. 

In the years 1858 and 1859 the defts. constructed 
a new drain or sower in continuation of the first 
sewer from the place where it so terminated as 
aforesaid along the left bonk of the Skeme, to a new 
cesspool considerably lower down the stream than 
the old cesspool, and below the place where the 
waters of the Skeme enter the dam of the said mill, 
and beyond the district of the board of health. 
This new drain is hereinafter called the second 
sewer. The water passing through the second 
sewer passes to the Skeme at a place so far down the 
I stream as to be lost to the mill. 
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On the 18th June 1859, after the firat and second 
sewers were connected by the direction of the per- 
son whose business it was to flush the sewers for the 
board of health, a hole was made into the first 
sewer for the purpose of letting the water of the 
Skeme into that sewer to flush it, and this hole con- 
tinued open until some time on the 20th June, when 
upon the complaint of the prosecutor it was fiUed 
up by the direction of the survevor of the board of 
health. During the time the hole continued open a 
large portion of the Skeme passed through the hole 
into the first sewer, and thence into the second 
sewer, and was wholly lost to the prosecutor, and 
the working of his mUl was thereby stopped. This 
is the first head of the prosecutor's claim. 

During the construction of the second sewer a cer- 
tdn quantity of the water of the Skeme oozed into 
the second sewer by reason of that sewer being near to 
and below the bed of the stream, and certain under- 
ground springs also oozed into the second sewer, 
which would, but for the making of that sewer, have 
percolated into the Skeme ; and such quantity of the 
water of the Skeme was lost to the prosecutor. 
But since the completion of the second sewer, no 
portion of the Skeme or of the said springs finds its 
way into the second sewer either by percolation or 
otherwise. This is the second head of the prose- 
cutor's claim. 

Since the construction of the second sewer, 
any water which passes into the first sewer 
through the trap-doors is lost to the mill ; but the 
trap-doors are usually kept closed, and no water 
passes into the sewer through the trap-doors, except 
when they are opened for the purpose of flushing 
the sewers, which is only done occasionally, and 
when there is fresh water in the Skeme. This is 
the third head of the prosecutor's churn. 

Before the said sewers were constructed, the sur- 
face drainage water from the town of Darlington, 
which had never found any natural definite chan- 
nel, together with the house drainage water, was con- 
ducted by artificial drains into the Skeme. These 
dnuns were altered by the def ts. and made to carry 
their water into the first sewer. Since the completion 
of the second sewer this water is carried by it below 
the prosecutor's mill, and is thus wholly lost to 
the miU. This is the fourth head of the prosecutor*s 
claim. 

The street and houses of the town of Darlington 
are supplied with water from the river Tees by 
means of waterworks and not from the Skeme. 

The questions for the opinion of the Court are : — 

1. Whether the prosecutor is entitled to compen- 
sation, as in the mandcumta suggested, in respect of all 
or any of his four heads of daim. 

2. Whether, if the court should be of opinion that 
the prosecutor is entitled to compensation upon one 
or more of the said heads, and upon such heads or 
head he should not be able to prove any substantial 
damage, he would be entitled to nomin^ damages. 

Judgment to be entered for the Crown or def ts. 
as the case may be. 

T. Jones (with him /. Henderson) for the prosecu- 
tor. — ^The injuries caused to the pxosecutoiPs rights 
by the operations of the local board were the results 
of acts performed by them in the exercise of their 
statutory powers, and are the proper subject of com- 
pensation. The right and obligation of local boards 
in reference to thin! parties are settled by the 11 &12 
Vict. c. G8, and 21 & 22 Vict, c 98. By the 43rd, 
44th and 45th sections of the earlier statute vast 
powers are given them to make sewers and deal 
with the property of others for that ]^urpose. But 
by the 144th section a compensation is awarded to 
those who may have suffered damage from the 
employment of those powers. By the 145th section, 
Jiowever, they arc pn^bited from injuring and 



interfering with certain public works therein 
specified, and also with watercourses and streams in 
which the owners of mills, &c., are interested, with- 
out a written consent. Now, if this section was still 
in force, it might be conceded that the remedy hv 
mandamuM for compensation could not be sustained* 
But it has been r^>ealed by the 68th section of the 
21 & 22 Vict. c. 08, and various modifications have 
been substituted. By that section the absolute 
prohibition is confined to public works alone ; and 
by the 73rd section the local board are forbidden ta 
** injuriously affect any river, stream, &c., in caaea 
wluare any company or mdivlduals, would, but for the 
Act, have been entitled by law to prevent or be 
relieved from, such injurious effects." The most 
natural meaning of this language would seem to be, 
that the board may be permitted to interfere with 
the rights of persons situated like the proaecutor 
except in cases where the acts done are such that a 
court of equity would intervene and stop them by- 
injunction. The question therefore ariw^ in what 
cases would the court grant such an injunction ? 
The rule is clearly stated in Drewty on Iigunctlixia^ 
p. 249, and in the judgment of Lord Brougham in 
The Eartof Rwon y.lfobart, 8 MyL & K. 179, where 
he says : ^ If tne thing souf^t to be prohibited is in. 
itself a nuisance, the court will interfere to stay- 
irreparable mischief without waiting for the result 
of a triid, and will according to the circumstanoea^ 
direct an issue or allow an action, and, if need be^ 
expedite the proceedings, the iigunction meantime 
bemg continued. But where the thing sought to be 
restrained is not unavoidably and in itself noxious, 
but only something which according to circum- 
stances may become so, the court will refuse to 
interfere until the matter has been tried at law.** 
Hie acts performed here do not come within that 
rule; they must then be held to faU within the 
earlier sections of the 11 & 12 Vict. c. 68, and may 
consequently be made the subject of compensation.. 

W, A, Rew (with whom was Davistm) for the 
local board. — ^The prosecutor has shown i^ ground' 
here for compensation. It is questionable whether 
any injuries have resulted from the acts complained 
of ; but, at any rate, if they have, they constitute 
an 'Mnjurious affecting " within the 73rd . section, 
and are prohibited. They are, therefore, thi subject. 
of action. The argument that the words '^nreventy 
or be relieved from," must be confined fp cases 
where an injunction would be granted, is fall^k^ous. 
It would be sufficient if the parties injured wolzld- 
be entitled to apply for injunction. It is an injurious 
affecting if there has been damage, however smalL 
He referred to 

The New Mver Company v. Johnson, 2 El. & EL 435. 

T. Jones replied. 

Blackbubn, J. — I am of opinion that our judg-- 
ment should be for the defts. on the questions asked 
by the arbitrator. The Local Boanl of Darling- 
ton have constructed a sewer under the provisions 
of the Public Health Act 1848, and in doing so 
have more or less affected the waters of a stream 
that flowed to the prosecutor's mill. The mill was 
not an ancient one, but he was a riparian pro- 
prietor, and had a right that the water should come 
down to his mill. He has been more or less injuredr 
by the operations of the board, and the onlv ques- 
tion is, whether they are injuries for which he 
would be entitled to compensation. If they axe, 
then the mandamus to the defts. is right. But if they 
are not, if they are such for which an action at law- 
may still be brought, and it is not necessary to- 
inquire what the action should be, then the defts. 
are entitled to succeed. The general principle of 
law is well established, that when anything has 
been done actionable at common law, but authorised 
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by Act of Parliament, then, though there ia 
ifaniuM to the party a£Feeted, yet there is no 
longer inJHria ; and no action will lie, To remedy 
tlui injuitioe the Legislature, when it has given 
powers to interfere with the rights of third persons, 
has also awarded compensation for the injuries in- 
flicted by the exercise of those powers. But when 
the wrong done is not authorised, an action may 
still be maintained. Now, by the oiactments under 
consideration, several matters actionable at law are 
sanctioiied, and the action for them is taken away ; 
while there are others which still remain unautho- 
rised. The 21 & 22 Vict. c. 98, s. 68, repeals the 
144th section of the 11 & 12 Vict, and substitutes 
matter relating entirely to works of a public nature. 
It is then followed by the TSrd section, which pro- 
vides that nothing in the Act shall be construed to* 
authorise any local board to injuriously affect any 
river or stream, ftc, or the supply, quality, or fall 
of water contained in any river, stream, &c., in cases 
where any company or individuals would, if the Act 
had not pwsed, have been entitled by law to prevent 
or be relieved against the injuriously affecting such 
river, stream, supply, quality, or fall of water, nn- 
less they shall have first obtained their written 
consent. Now the obvious meaning of this is, that 
th^ shall not have authority to injuriously affect 
without the consent of the parties, if such parties 
would have been entitled to relief. The consent is 
a condition precedent, and, unless obtained, the 
board would be clothed with no authority under 
the Act ; and an action would therefore he if an 
injoiy has been sustained. Is the prosecutor in this 
situation ? I think he is. He is the owner of a 
mill, and has a right to the flow of water to it as of 
old ; and if any unauthorised person interferes with, 
diverts, or takes it away, he is entitled to maintain 
an action at common law, and also to seek for an 
injimction from the perfcmnance of acts which are 
an infringement of his legal rights. Equity, 
indeed, might not interfere in every case where 
there has been an injury to a legal right, but 
sdll the matter is not to be stopped when it 
may be compensated for in damages. A court 
el equity may exercise its discretion in inter- 
fering; but still Xha question would be whether 
or not the act done was authorised by the Legisla- 
tare, and whether an action would lie even if a 
court of equity would iiot interfere. I think that 
this view is confirmed by the 74th section, which 
allows that any difference of opinion between the 
parties as to whether the supply of water has been 
injuriously affected shall be referred to arbitrators, 
who are to proceed and decide in the manner pointed 
cot in the 70th section, and by that section it is 
provided that if the arbitrator shall think that no 
injury will be caused, the board may proceed 
with the works ; if they think that an injury will 
be caused which can be compensated for by money, 
then th^ may award such compensation ; but if they 
think that the injury could not be so compensated, 
then the board shall be prohibited from proceeding 
to do any matter or thing in respect of which such 
o^on is given. I think therefore that, if they 
injuriously affect any watercourse, that would be 
illegal, and the act would be a ground of action, 
bat not for compensation. The acts complained of 
by the prosecutor in the present case are ranged 
under four heads. Now it seems to me doubtful 
whether aU or any of these acts constitute a ground 
of complaint at all, but assuming that they dc^ then 
they must be considered as acts which injuriously 
affect the prosecutor's rights ; they are there- 
fore not the subject of compensation, but should 
form the basis of an action for damages. 

Shbb, J.— I am of the same ofunion. By the 45th 
iection of the PubUc Health Act of 1848, local 



boards are authorised to construct sewers under 
certain conditions mentioned in the 145th section. 
They are permitted to do so provided they do not 
use, injure, or interfere with certain works therein 
excepted. It appears from the enactments of the 
subsequent Act that the restrictions were considered 
too lai^ and that it was deemed desirable to confine 
the prohibition to public works under the manage- 
ment of commissioners acting by virtue of an Act 
of Parluunent. Accordingly, by the 68th section of 
the 21 & 22 Vict c 98, the 145th section of the 
former Act is repealed, and various provisions sub- 
stituted as to interference with public works and 
other works under the management of persons 
appointed by an Act of the Legislature. Then this 
is followed by the 7drd section. This section does 
not apply to all the matters contained in the 145thr 
section, but to only a portion of them. It provides 
that the boards shall not be authorised to injuriously 
affect any reservoir, river, stream, &c., or the supply, 
quality, on fall of water contained therein, in cases 
where a company or individuals would be entitled by 
law to prevent or to be relieved against such injurious 
affecting, without previously obtaining their con- 
sent. Now, I understand these words to mean, that 
they shall not only not use or interfere with, but 
shall not ** injuriously affect," which expression is 
considerably larger, in every case where the party* 
concerned would be entitled by law, that is, by going 
to law, to prevent them from interfering with their 
property in any way whieh would affect it, as in the 
present instance, by diverting the supply of water. 
Therefore, if the person aggrieved is entitled to 
prevent or to be relieved by a court of equity, the 
board would not be authorised to do the act ; and' 
the injury would be a ground for action and not for 
oomp^sation. I think that the acts done here were- 
an injuriously affecting, and that therefore the- 
flMiiM&imtrs was wrong. 

Blackburn, J. stated that Mellor, J., who had- 
been obliged to leave after the termination of Bfr. 
Jones's rqily, had requested him to say that he con- 
curred with the rest of the court. 

Judgment for the defU.. 

Attorney fw the defts., H, Dunn, Darlington. 



Rbg. on the prosecution of Thomas Staley AKiy 

ANOTHKR (appS.) V. ThB OyERSBKRS OF THE' 

Poor of the Towkship of Castletox, ix the 
FARiSH OF Rochdale, Lancashire. 

Poor-rate-^ fr 7 Win. 4, c. OG, *. 1—" Xet annual 
value " — " BeasonaUif expected to let from year to^ 
yeur " — Meaning o/—Cotton'miiL 

TheGi-7 Will. 4, c. 96, ». 1, enacU that *'no poor- 
rate shall be alhwed which ahoH not be made u^wn 
an estimate of the net annual value of the heredtta- 
mentSf that is to say, of Ute rent ai which the satne 
might reasonably lie expected to let from year t» 
year,'' ir.: 

Held, that the rent referred to in that section must be 
considered to be the rent which a tenant would be 
expected to give from year to year for premises in 
their existing condition, and, according to their 
actual capacity to be used bene^cially, and iu)t the 
rent whidi a person would pay \f the property were 
let for a reasonable term of years, and with a 
prospect of their future increased value during the 
term. 

Before the commencement of the American civil war, a> 
cotton-mill furnished wtth the necessary machinery, 
situate at *C in X., had yielded hrge returns antt 
been assessed at an awmal value of 260^. Sub^ 
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Mqueat to ike war the busineM declimd to mck a 
€karm that the owners deUrwimd to cease to work the 
mitl They accordingly ditmiseed all their worhnen^ 
with the exception of the fireman. Thie latter p&rmm 
iieu hone since onh eaipUyed to attend to dte maminery 
md keqp it in Ju order to be used on the return of 
morefaxmrMe times. It was admitted that, shoM 
the war cease, the mill wotdd recover its former value. 
It toas further admitted that the rateabk value of the 
tnill to Oe uaed as a warehouse for storing madtinery 
wasUlLlOs.: 

JSeld, that the mill was rateabk; but the amount at 
which it was to be assessed was the latter sum, viz,, 
its value as a tvarehouse for machinery. 

This was a case stated for the opinion of the 
oourt with the consent of the parties. A rate was 
duly made on the 80th April 1868, for the relief of 
the poor of the township of Caatleton, in Bochdale, 
and didy aUowod. 

In the said rate the apps were assessed as follows : 



Nome of occupier. 


DMCriptloaof 
proper^. 


Name and BitoAtSotn. 


iStaleyftWUkinflon 


HIIL 


DtehlnGroen. 



Grow eBtimated value, ilQL Bate afc 2a, *iU. 

The mill mentioned in the assessment was at the 
time of making the rate a cotton-mill and premises 
•connected therewith, situated at Dichin Green. 
At the time of making the rate the aprn. were the 
-owners, and so far as hereinafter stated the occupiers 
of tiie mill. The mill was furnished with a steam- 
ongme about f ortv nominal horse power with a 
•suitable steam-boiler for generating steam to work 
<the engine and wann the milL The mill was filled 
to its full capacity with all the machinery necessary 
for the purposes of a ootton-mUi. Shafting oon- 
oaectod with the steam-engine ran throughout the 
mill for the purpose of turning the machinery ; 
atcam pipes from the boiler were carried through 
4ill the rooms of the mill for the purpose of wanning 
ihem. 

Before and up to the time of the mill being 
^stopped the macliinery in the mill was used fdr 
spinning cotton. Such machinery was in some 
instances fixed to the floors in order to its steadier 
working, while in other instances it was merely 
placed on the floors of the mill- According to the 
•custom of the trade this spinning machinery was in 
the nature of tenant's machinery or fixtures. 

Shortly after the commenoemeDt of the present 
•civil war in America, the business of the apps. fell 
off very much, and the apps. were compelled to 
reduce the hours of labour, and at length in Jan. 
1862, in consequence of the continuing badness of 
trade, the apps. determined to work up all the 
•cotton they had, and to close the mill and discon- 
tinue business therein until a great improvement in 
the trade shoukl take place. 

Accordingly in Jan. 1862 they finished the work- 
ing of the cotton, and then discharged all their 
workpeople, except the fireman whom, and whom 
alone, th<^ have since employed on the premises at 
4k considerable reduction in his wages, for the pur- 
pose only of keeping the steam in the mill, and 
turning the engine and machinery for the purposes 
And in the maaner hereinafter mentioned ; and 
once that time they have not had any goods 
whatever in the miU, nor have they ever worked 
the same except to keep the mill and machinery in 
rexMiirand ready for use upon the revival of tlic 
trade. Ever since Jan. 1862 the rooms of the 
mill have been kept constantly warmed by means 
of steam passed from the boiler through the steam 
pipes. Steam has been constantly kept up in the 
boiler, which has been from time to time cleaned for 
the purpose of keeping the same in proper condition. 
The steam-engine has been worked at least one 



hour every day ^oept Sundays; the shafting 
throughout the miU has been turned daily by the 
steam engine; every part of the machinery has 
remained in its proper place and has been cleaned 
from time to time as required. Those parts of the 
machinery known as the carding engines, twenty- 
four in number, have occasionally been turned by 
means of the steam-engine; and in short, since 
Jan. 1862 all parts of the mill and machinexy have 
been constantly kept in perfectly fit condition 
to be used on the revival of the trade. For the 
puipose of so keeping the same in order, and for this 
purpose only, the apps. have been compelled to 
continue the services of their fireman. But all this 
has been done to keep the machinery in order, as 
the same would otherwise have been much depre- 
ciated and would in time have become worthless as 
working machinery. The gross and rateable value, 
and the amount of rate of the mill, &c, as appears 
in the said assessment, is made up of three items 
and in manner following : 

Estimated groas Batea'ble t|. ^^ 

value. value. 

Steam at SL per horse- £ £ a. X «. 

power ... 80 M. .. — „ 9 S 

BDiMlngofmiU 17tf HI 10 U 9 

OlHoe C 4 10 S 

£361 £310 £21 

The assessment, in fact, is made upon the engines 
and mill as if the same were in full work and oper* 
ation as a cotton-mill. 

The office is a detached building standing separate 
from the mill and having a distinct entrance, and 
the apps. admit their liability to be rated for it. 
It is admitted that, prior and up to the commence- 
ment of the present war, the average rateable value 
of the mill, as mentioned in the said assessment, 
was 210/., composed of the three distinct items men- 
tioned, and tlmt such rateable value will be at least 
as great when the trade revives. 
The questions for the opinion of the court are : 

1. Whether, under the circumstances stated in 
the case, the apps. were rateable at all to the said 
rate for anythmg but the office, and if so^ for what? 

2. If the apps. were rateable for the said mill and 
engine, or either of them, were they rateable as if 
the same were in full work, or were they rateable 
on the said mill as if it were a mere warehouse for 
storing machinery, or were they rateable on the mill 
and engine to the extent of the rent which might 
liave been reasonably obtained if the same had been 
let to a tenant from year to year? 

The rateable value of the building of the mill 
used as a warehouse for storing machinery is, for 
the purpose of this case, agreed to be 141 A 10s. 

Joseph Kay appeared to argue on behalf of the 
resps., but the Court called on 

Hon for the apps. — ^The mill cannot be made the 
subject of a rate. Real property can only be rated 
at the net annual value incident to its occupation, 
and by the 6 & 7 Will. 4, c. 96, s. 1, the net annual 
value of hereditaments is declared to be "the rent 
at which the same may reasonably be expected to 
let from year to year, free of usual tenant's rates 
and tithe commutation charge, if any, and deducting 
therefrom the probable average annual costs of the 
repairs, insurance and other expenses, if any, neces- 
sary to maintain them in a state to command such 
rent." Here the facts found show that the mill has 
become useless as a mill, and that it is maintained 
at a loss to the owners. It therefore not oidy does 
not at present produce any profit to the occupien, 
but would not, if offered for lease, be likely to obtain 
a tenant. There is consequently no value that can 
be assessed. Nor is the question affected by the 
fact that the mill is provided with machinery : 
Rex V. 77ie Southampton Docks Company, 14 Q. R 587 ; 
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Bu r. The Birminghim Gas JJffkt Cony^tmy, 6 Ad. 
ft £L 6S4 ; and 

Meg. V. Hoilam. 17 Q. 6. 220, 
esUbliah undoubtedly the principle that buildings 
to which machinery is attached are liable to be 
nled in respect of such machinery ; but those 
decisions were based on the ground that the 
premises had acquired an increased value from the 
poasession of the machinery, and that such increased 
▼alne was the true criterion by which the assess- 
ment was to be r^^ulftted. But in the present case 
Ifae machineiy gives no additional value to the mill ; 
it can only be regarded as furniture placed there 
for safe keeping, and it has never been decided that 
fnmitnre was liable to be rated. It will indeed be 
contended that there is a probability that the mill 
will hereafter become valuable, and that such pro- 
jective value cannot be excluded from considera- 
tion. But the judgment of Lord Ellenborough in 
Bex T. BedworUk, 8 East, 889, shows that such a pro- 
position cannot be sustained, and that it is only the 
annual value during the period for which the rate 
10 made that can be computed. 

JoMph Kay for the respe. — ^The amount at which 
tile overseers have assessed the mill is correct. The 
Parochial Assessment Act, in addition to the enact- 
ment referred to, has a proviso to the effect that 
«<notlung therein contained shall be construed to 
alter or affect the principles or different liabilities 
(if any) according to which different kinds of here- 
ditaments are now by law rateable." According to 
these principles, the test should be, not what the 
property may let for for one year, but what would 
be Its value for a reasonable term of years. This is 
rtiown by the case of Rex v. Merfield, 10 East, 219, 
where it was held that saleable underwoods, although 
only cut down once in twenty-one years, must be 
rated not at the time merely when they were cut 
down and produced actual value, but every year, 
according to the annual average value. Here the 
mill may soon again become valuable. A tenant, 
therefore, although he would probably not give any- 
thing for the mill for the current year, would pay a 
fav rent for a reasonable term of years ; and it is 
at this rent that the assessment should be made. 

Blackburn, J.— The question involved in this 
case, although undoubtedly one of general import- 
ance to a large number of persons, nevertheless does 
not preaent any great difficulty. It appears that the 
mill, the subject of the rate, was formerly, while 
thide was in a flourishing condition, of considerable 
annual value to be work^ as a cotton-mill. It was 
fixed therefore at a high annual rent, and the occu- 
pier rated accordingly. Times have since changed, 
and trade has dedin^ to such an extent that it has 
become a loss to carry it on ; it is no longer worked 
aa a cotton-mill, and money is actually being 
expended to maintain the machinery in a fit state 
for the resumption of operations on the return of 
more favourable times. On what principle then is 
the mill to be rated? The Parochial Assessment 
Act lays down the rule that property shall be rated 
'' at the rent at which the same might reasonably be 
expected to let from year to year after deducting 
the probable average annual costs of repairs and 
other expenses," with a proviso upon which reliance 
has been pbced by Mr. Kay. Now, with reference 
to this proviso, I may remark in passing, in the words 
of Lord Denman, in Bex v. Cc^ 12 Ad. & £U. 
411, that " it is very inartificial and loose to a 
degree which renders the discovery of a definite 
meaning to all its parts extremely difilcult." 
But at any rate I do not consider that it 
can govern the present case, as there is nothing 
here which affects relative liabilities. Applying, 
tbcn, the principle that the value is to be reckoned 

[Mao. Cab.— Vol. HL] 



at the rate at which the premises might reasonably 
be expected to let from year to year, how is this 
mill to be rated ? Now it is manifest tliat the mill, 
under existing circumstances, could only be worked 
at a loss, and that therefore a tenant would give 
nothing for it to work it as a mill. In this sense, 
therefore, the miU would not be rateable at all, aa 
there would be nothing to rate. Mr. Kay, however, 
says that, as it is probable that cotton-mills will 
soon recover their old vdue, and yield their former 
high returns, a tenant would stUl give a large rent, 
if he could obtain the mill for a term of years, and 
thus render it profitable; and that the rent he 
would thus give should form the amount upon 
which the rate should be levied. But this would 
be to alter the language of the Act, and to sub- 
stitute the words " let for a reasonable term of 
years" for the existing expression *Met from year 
to year." I do not think, therefore, that this con- 
struction can be sustained. If it were admitted, 
then the effect would be that a person who took a 
lease of minerals for a term of years would be liable 
to be rated while he was only driving his shafts. 
The Legislattue never contemplated such a result, 
but only designed that the rate should be 
levied upon the rent which would be given for 
the property rebus sic stantibus. In fixing the 
price at which property is to be sold, future 
possible profits may indeed fairly be con- 
sidered ; but they cannot form an element in the 
estimation of the value from year to year. It is not 
the subsequent, but the present, annual value which 
is contemplated by the Act. And this is the inter- 
pretation which the Court of Ex. have given to the 
expression in the recent case of The Attorney- General 
V. The Earl of SeJ^on, 2 Hurl. & C. 362: "Future 
increased value might form a very proper element 
in estimating the price at which the property might 
be sold, but cannot be regarded in assessing the 
amount of rating." But while I cannot adopt the 
principle suggested by Mr. Kay, I equally differ 
from Mr. Holl in the opinion that the property is 
not rateable at all. llie probable rent is to be com- 
puted according to the subject-matter, and the real 
value of the premises to be assessed. If things are 
so affixed as to become part of the building, then 
we must regard them as if they were permanently 
built into it. But if they are not so affixed, stiU. 
their presence would affect the yearly value, and a 
tenant who hired the premises would certainly take 
their capacity for use into account. Their present 
state for beneficial use, and all their capacities, must 
be embraced in the calculation. It must also be con- 
sidered how they would be let to a tenant whopos- 
sessed the means of working them profitably. There 
are many persons to whom a certain kind of pre- 
mises would be worthless, while there are others to 
whom they would be exceedingly valuable. Take 
the case, for instance, of a railway. To an ordinary 
individual it would yield nothing ; but by a company 
with their carriages, engines, stock and other appli- 
ances, it is worked beneficially. So here we have a 
mill with machinery which would be valuable to 
one with a capacity to use it. It is obvious, there- 
fore, that it is property for which rent would be 
given by a millowner. But, if it be regarded fur- 
ther as a mere warehouse, in which machinery 
might be fitly and safely stored, it is still property 
for which a rental might and would be paid. And 
as the sum whicl^ would be paid for such a puxpooe 
has been agreed upon, I think that is the amount at 
whidi the mill should be rated. 

Shbb, J. concurred. 
Judgment for the resps. ; but the rateabU m&m (O 
be reduced to lilL 10s. 
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Thomas Hatward (app.) r. Thb Overseers op 
THE Poor op the Parish of Brinkworth, 
Wilts (resps.) 

Poor-mte'-Q ^ 7 Will 4, c. 96, «. 1 ; and 26 ^ 2G 
Vict c. 108, 8, lo — Net annual value of hereditament 
— Actual rent paid. 

In assessing premises to tJie relief of Hie poor under 
tAe 6 ^* 7 WilL 4, c. OG, s, 1 ; and 26 i' 26 Vict, 
c. 103, s. 16, tlie overseers should proved on the 
estimate, not of the rent actually paid for tlte pre- 
mises hy the occuvier, but of the rent at which they 
might reasonably be expected to lei from year to year. 

Three farms, situate in the parish of B., tcere let at 
a certain sum annually. They might, however, rea- 
son€d)ly have been expected to let, and might have let, 
at a larger sum. The overseers assessed their occu- 
piers to the relief of the poor at the rent actually 
paid by them : 

Held, tliot thev were wrong; that they should have 
adopted the larger sum, viz., tlte rent at which the 
farms might have been reasonably expected to let, as 
the estimate of the net annual value ; and that the rate 
must be amended. 

This was a case stated for the opinion of the 
court under the provisions of stat. 12 & 13 Vict, 
c. 36, s. 11. 

It was an appeal against a poor-rate. The rate 
so appealed against was made by the resps., in ac- 
cordance with the valuation lists made and signed 
by the resps., and approved by the assessment com- 
mittee of the union of Malmcsbunr, Wilts, within 
which the parish of Brinkworth is situated, pur- 
suant to the Stat. 25 & 26 Vict. c. 103. The rate was 
made in the form shown in the schedule annexed to 
the last-mentioned statute, and the several sums 
inserted in the column in the sal'd rate headed 
^ Gross estimated rental," as representing the gross 
estimated rental of the several properties rated, 
represented the rentals at which the several pro- 
X^erties were actually let to the occupiers, and such 
rentals had been ascertained and paid by reference 
to the returns of the rentals of the said several 

?roperties made under schedule A of the Income- 
'ax Assessment Act, and were identical in amount 
with the rentals of the said several properties con- 
tained in the said column, and the app. and 6. 
Adey, J. Spencer and R. Matthews were respec- 
tively assessed in the said rate in respect of farms 
hereinafter mentioned, at a rateable value estimated 
on the basis of the actual rentals paid by them re- 
spectively to their respective landlords, and ascer- 
tained in manner aforesaid. The farm occupied by 
the app., and in respect of which the rate appealed 
against was made, contains 146a. Ir. 7p., and by the 
rate appealed against the app. was rated in respect 
of his said farm, on a gross estimated rental of 300^ 
-per annum, which was the rent paid by him to his 
landlord, and was a rack rent. 

The farm of the said John Adey, and in respect 
of which he was rated in the rate appealed against, 
immediately adjoins that of the app., and contains 
244a. 3r. 7p., and is of the same quality and of at 
least the same yearly value per acre as that of the 
app. In the rate appealed against the said John 
Adey is rated in respect of his said farm at a gross 
estimated rental of 400/, a-year, which is the rent 
paid by him to his landlord. The said farm of the 
said John Adey at the time of the making of the 
valuation list and the said rate would readily have 
let and reasonably might be expected to let from 
year to year at a rent of more than 400/1 a-year ; 
^d on a comparison of the annual values of the 
said respective farms of the said John Adey and 
the app., estimated with reference to the rents at 
which the same might xeasonably be expected to let 



from year to year, the said John Adey is in the 
said rate rated at ds. less than the app. In like 
manner the said J. Spencer and B. Matthews axe 
rated in the said rate in respect of their farms at a 
rateable value estimated on the basis of the rentals 
pjaid by them to their landlords, although at the 
time of the making of the valuation lists and the 
rate the farms would readily have and might have 
been expected to let from year to year at more than 
the said rentals respectively ; and on a comparison 
of the annual values of the farms of J. Spencer and 
K. Matthews and the apps. respectively, estimated 
with reference to the rents at which the same might 
reasonably have been expected to let from year to 
year, J. Spencer and R. Matthews are in the said 
rate rated at 16«. and Us. per acre less than the app. 
Upon these facts it was contended by the app. before 
the justices that the rate was unfair and unequal, inas- 
much as it was based upon the rents actually paid 
by the said J. Adey, J. Spenoer,'and R. Matthews ; and 
that such rents did not represent the annual value 
of their respective farms as defined by the 1st sec- 
tion of the 6 & 7 Will. 4, c. 96, and the 16th section 
of the 26 & 26 Vict. c. 103, and that the said rate 
ought to be amended by increasing the amounts at 
which the said J. Adey, J. Spencer and R. Mat- 
thews were rated in the rate, in proportion to each 
of the annual values of their respective farms ; but 
the justices overruled these objections and decided 
that the said J. Adey, J. Spencer and R. Matthews 
were properly rated on the basis of the rentals 
actually paid by them to their respective land- 
lords, and on this ground made the order confirming 
the said rate. 
The question for the opinion of the Court is, 
Whetiier, imder the circumstances, the justices 
were ri^'ht in making the said order, or whether the 
said order ought to be quashed and the rate amended 
as contended by the app. 

Kinadon (with whom was GreviUe Howard) ap- 
peared for the apps. 

Herbert Saunders sppeured to argue for the resps. ; 
but in answer to a question from the Court, admitted 
that he could not hope successfully to sustain the 
principle on which the rate had been calculated. « 

BlackbuRiK} J.— I think that the case is perfectly 
clear, and that the rate must be amended. The 
Legislature has stated that the estimate accord- 
ing to which the rate shall be calculated shall 
be, not the actual rental paid, but the rent at which 
the premises might have been reasonably expected 
to let from year to year. The rent actually paid is 
no doubt primd fade the estimate, but it is not con- 
clusive. Here the premises might have been let at 
a larger sum than that demanded by the landlords ; 
and the rate, therefore, should have been calculated 
on that amount. 

Shee, J. concurred. 

Judgment for the app. that the rate be atneaded, 

Apps.' attorneys. Price, Bolton and Filder. 
Bei^.' attorneys, Bower and Son. 



Tuesday, May 24, 1864. 

Coe v. Wise. 

Public commissioners — Woria by — Damages from — 
Liability. 

Persons intrusted with tlie performance of a public duty^ 
discharging it gratuitously, and themselves taking no 
personcd part in its performance, and having no 
funds at their disposal out of which CMnpensation 
for injury arising from tlie negligent acts of persons 
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emph^ by them can be made, are exempt from the 
Uability in respect of such negligence. 

The defendant was clerk to a body of commissioners con- 
stituted under certain Arts of Parliament for im- 
proving tHe drainage and navigation of the middle 
level of the Fens. Stich commissioners did not, and 
could notj personally execute and maintain the works, 
and it irrrs necessary t/iat they sliould appoint otlters to 
do so. The tcorks gave way, and tlie property of the 
ph. was therehu injured, and ujyon the trial the jury 
found that me pit. had sustained dmnage by die 
absence of due care and skill on the part of the com- 
missioners in retqtect of the maintaininq of a certain 
sluice erected by such conunissioners. The funds whicJi 
the commissioners were etnj)owered to raise are by the 
statute to be applied to ** executing and completing tlie 
several wwks of drainage and the several otlier works, 
matters and t)unas required by the Acts to be made, 
done or executed by the draitutge conunissioners and for 
the general purposes of carrying the Acts into execu- 
tion ;" and there were no powers for tJie appropriation 
of funds for the payment of damages : 

^Meld (^B/ackbum, J. dissentiente), that the action coidd 
not be supported. 

In this case an action had been brought by the 
,plt. against the deft., who was clerk to the com- 
.Hiissioners for carrying into execution the 7 & 8 
Vict c. 106 (local) being " An Act for improving 
fthe Drainage and Navigation of the Middle Level 
of the Fens," for injury done to his land by the 
inundation thereof by the tidal waters of the sea, 
•occasioned by the failure of certain works made and 
•erected by the said commissioners under the above- 
unentioned statute. 

At the trial before Erie, C. J. the jury, in answer 
to certain questions put to them by the learned 
judge, returned certain answers, whereupon he 
directed a verdict to be entered for the pit., reserv- 
ing leave to the deft, to move to enter it for the 
deft. 

Sir F. Kelly, Q.C. having accordingly moved and 
•obtained a rule nisi^ 

Keane, Q.C., D. Brown and P/iear showed cause. 

Sir F. Kelly, Q.C., CMalky, Q. C, Newton and 
Metcalfe in support. 

(The judgments of the learned Judges are so 
•copious and comprehensive that it is unnecessary to 
rgiTe the arguments of counsel.) 

Cur. adv. vult. 

Mellor, J.—The deft in this case was the clerk to 
the commissioners for carrying into execution the 
.Act 7 & evict c. 10(5, being "An Act for im- 
proving the Drainage and Navigation of the Middle 
Level of the Fens." The pit was the proprietor of 
lands which were submerged and damaged by an 
inundation of the tidal waters of the sea, occasioned 
by the failure of certain works made and erected by 
the commissioners under the provisions of the Act 
above mentioned. The cause was tried before 
Lord Chief Justice Erie, at Norwich. The jury, in 
answer to questions put to them by the learned 
judge, found that the pit. had sustained damage, 
in the first place, by the absence of due care and 
skill on the part of the commissioners in respect of 
the maintaining of a certain sluice erected by such 
commissioners ; in the second place, by the absence of 
such due care and skill in not providing remedies 
against mischief after the sluice was destroyed ; 
and in the third place, by reason that the puddle 
wall was not made. And tlie question is whether 
or not, upon these findings of the jury in con- 
nection with the evidence given in the case 
•and the summing up of the judge, the commis- 



sioners are liable for the negligence and improper 
conduct of the contractors' agents and servants 
employed by them to make and maintain the works 
which they were authorised and required to construct 
'* and maintain " under the provisions of the above- 
mentioned Act, there being no finding by the jury 
that the commissioners had negligently or im- 
I»operly employed unskilful or incompetent con- 
tractors or agents in the making or maintaining of 
such works, or had any notice or knowledge that 
the bank referred to in the 137th section of the Act 
had been constructed without a puddle claywall, in 
or near the centre thereof, as required by that 
section. Upon the best consideration which I have 
been able to give to this case I am of opinion that 
the commissioners being trustees for public pur- 
poses, and acting without reward, and deriving no 
tolls or profits from the works so made and executed, 
not possessing any means of raising funds except 
fqr the specific objects of the Act, are not liable in 
this action. I do not deny that trustees or com- 
missioners acting for public purposes without reward 
and without income may render themselves liable in 
their representative character (^Sutton v. Clarke, G 
Taunt 84 ; BouUon v. Crowther, 2 B. & C. 709 to 
711; Hall v. Smith, 2 Bing. 168) by acts or 
damages negligently committed or made under their 
direct order, or with their direct sanoition, in cases in 
which they have the power of reimbursing them- 
selves out of rates or otherwise ; but I doubt 
whether all the cases in which it has been decided 
that trustees or commissioners may so become 
liable in the absence of any such imwer of 
reimbursement can be reconciled with the authority 
by which I consider myself bound. Each case 
must depend upon the particular provisions of the 
statute under which commissioners or trustees are 
empowered to act ; but it never could, as it appears 
to me, have been contemplated by the Legislature 
that a body of commissioners gratuitously acting in 
the execution of a public trust could be liable in an 
action for the negligence or wantof skill of contractors 
and agents whom, in the very nature of things, they 
were obliged to employ, and whom they employed 
honestly |believing them to be competent and skil- 
ful, without at the same time making provision for 
enabling them to raise funds to answer claims 
arising from the employment of such agents or ser- 
vants. The duty imposed upon the commissioners in 
this case was not only to make, but also to maintain the 
works ; and if it was an absolute duty incumbent upon 
them under all circumstances, tliey have failed in 
the performance of it, but such failure was not 
owing to any negligence or unskilf ulness on their 
part, but was simply due to the negligence and 
unskilfulness of the contractors and agents whom 
they employed, believing them to be competent 
and skilful. The words of the section which im- 
pose the duty must have a reasonable interpreta- 
tion in connection with the scope and subject of 
the Act and the constitution of the body of com- 
missioners who were authorised to carry its provi- 
sions into effect It would not Imve been sufficient 
that the commissioners could make or maintain tho 
works in question otherwise than by the employ- 
ment of contractors and agents, and the real obliga- 
tion resting upon them, as it appears to me, was 
bondjide to employ such contractors and agents as 
they believed to be skilful and competent. Had it 
been intended to impose upon them the duty of main- 
taining the works in any other sense, I should have 
expected to have found in the Act some provision 
for levying rates to meet the possible consequences 
of failure. I can find no such provision, and I am 
draivn to the conclusion that the duty imposed upon 
the commissioners by the Legislature was not an 
absolute duty to maintain the works under all con- 
tingencies, but merely to take reasonable measures 
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irnd to cxerciie due care and skill in appointing 
proper agents and contractors for that purpose. 
There are cases, such as the Hitchin Bridm Com- 
puny V. The Local Board of Southampton, 8 £. & B. 
800, in which the commissioneni nave heen held 
liable in their representative charhcter for actual 
negligence admitted on the record, without it also 
appearing that they had funds out of which they 
could reimburse themselves in respect of damages 
and costs. But, in the case of Rude v. Williams, 
27 L. J. 329, Ex., which followed, and professed to be 
in a great measure governed by it, it appears to have 
been assumed by some of the judges that in each 
ease the commissioners had the means of reimburs- 
ing themselves out of rates *, and it is to be observed, 
that in the Hitchin Bridge Company v. The. Load 
Board of Southampton, Lord Campbell and Wight- 
man, J. rely upon sect. 139 of the Act, which em- 
powered the board to render amends, as implying 
that an action might be maintained against the board 
for a wrong. The cases upon this subject are not 
all easily reconciled, but those which establish 
the liability of trustees or commissioners acting 
gratuitously in the execution of a public trust may 
be classed as follows : — ^First, cases of individual 
liability, where trustees or commissioners had 
exceeded or abused their power; secondly, cases 
in which the duty or obligation imposed VLjKm such 
trustees or commissioners has been violated by 
reason of directions or orders given by them for the 
doing of the very acts from which damage to others 
has resulted ; thirdly, cases of commissioners, 
trustees, or corporations, authorised to construct or 
maintain works for trading or the like profitable 
purposes, such as dock trustees, corporations acting 
as proprietors of gas or waterworks and the like, in 
which cases, although they may act without reward, 
^et the subject of their incorporation or constitution 
IS to make and maintain works yielding profitable 
returns either by tolls and dues, or payment for 
services rendered, and in their very nature were 
substitutions on a large scale for incQvidual enter- 
I^se. There is really no sound distinction between 
such bodies and ordinary trading corporations, such 
as railway and canal companies, banking companies 
and market companies. It is true that, in cases like 
Gibhs V. The Liverpool Docks, 27 L. J. 821, Ex., and 
PenhaUow v. The Mersey Docks, 3 H. & N. 184, and 30 
I<. J. 329, Ex. Ch., the trustees, although receiving 
tolls and dues for the use of their works, were them- 
selves unsalaried, and the surplus of the profits 
earned from time to time was paid over to public 
objects ; still they were constituted and incorporated 
for the very purpose of earning profits by the use 
which was to be made of their works. To the extent 
of their earnings from the works so made and main- 
tained, it would have been justly impolitic to exempt 
them from a liability to which all individual owners 
of similar works are subject. They kept open their 
dock to the trading public for reward when it was in 
a dangerous condition, and inasmuch as they had 
the means of knowledge that it was so, and took 
no measures to obviate the danger, the maxim 
re^ndeat superior was^properly applicable to such a 
case. PenhaUow v. The Mersey Docks does not 
govern the present case, which falls within the 
reasoning of Hall v. Smith, 2 Bing. 156 ; Duncan v. 
Findlater, 6 CI. & F. 894 ; and HoUiday v. St. 
Leonards, Shoreditch, 4 L. T. Rep. N. S. 406, and 
other similar authorities. The commissioners 
are authorised, for public works, to erect and 
maintain great works in drainage and navigation. 
They derive no other profits from the execution and 
maintenance of the works than a share in the 
beneficial results anticipated therefrom, and funds 
for their construction and maintenance are raised 
by rates imposed upon the districts supposed to be 
benefited thereby ] but no business is authorised to 



be carried on for profit, nor are any tolls authorised 
to be taken for any use of the works. The object 
is public, although the direct benefit is local. It i» 
not in any respect analogous to lading or carrying 
or affording dock accommodation for profit. The- 
The commissioners have no property except such as> 
is strictly incident to the machinery for making and 
maintaining the works and raising the necessary 
rates, and they have no power to levy a rate for any 
other purpose. In trading and carrying corporations- 
it is reasonable that the funds to be earned should. 
be applicable to all consequences of their business ; 
but here the only funds authorised to be raised are- 
strictly limited to the construction and maintenance- 
of the works. This appears to me to amount to a 
strong intention that it was never contemplated by 
the Legislature that the commissioners were to be - 
liable under circumstances like the present. Most 
of the cases on this subject are reviewed by the- 
Court of C. P. in Holliday v. St, Leonard's, Shore" 
ditclt, 4 L. T. Rep. N. S. 406, in which Byles, J., wha 
tried the case of Whitehouse v. Fellowes, 4 L. T. Rep. 
N. S. 177, so much pressed in the argument before-^ 
us, explains that in that case, "the defts. were ' 
personally cognisant of and parties to the works - 
which caused the injury,'' and so distinguished it 
from the case under consideration. It is not neces- 
sary for me to examine the authorities in detail ; but 
it will be found that all those which establish the- 
liability of trustees, commissioners, or persoiis 
clothed with the gratuitous execution of a public 
trust are included in one or other of the classes 
above referred to. As was said by Lord Cottenham 
in Duncan v. Findlater, "cases may possibly be 
supposed in which the funds raised by a statute 
would be liable for acts done strictly in pursuance 
of the directions of the statute ; but none in which 
such funds would be liable for acts done without the 
authority of the statute. It was, however, strenu* 
ously contended on the part of the pit. that although 
a judgment in his favour might be fruitless owing^ 
to the absence of any funds out of which it could be 
satisfied, or the means of raising any, that he was. 
nevertheless entitled to our judgment, and he 
argued that various provisions of the statute 
7 & 8 Vict. c. 106, proved that it was contemplated 
that actions might be brought against the commis- 
sioners for acts, &c. done by them and expressly 
excepted them from personal liability, except in 
cases of wilful neglect or default, and in all other 
actions or suits directed that execution on any judg*- 
ment or decree should be executed against the p^ooda. 
and chattels of the commissioners belonging to them 
by virtue of their ofiice. There may be cases in 
which, although there are no existing funds or means . 
of raising any to satisfy judgments, it is no answer 
to say an action is brought on a debt or contract 
expressly authorised to be entered into, or for an act 
within the scope of the authority of the commis- 
sioners to do, and to which they might lawfully 
apply their funds if they had any (Pallister v. The 
Mayor of Gravesend, 9 C. B, 774, and Kendall v. King^ 
17 C. B. 479^; but I do not consider them aa 
analogous witn the present. With a view to see 
how the argument urged on the part of the pit* 
applies to the present case, it may be well to con- 
sider the effect of the provisions referred to whi<^ 
Xyrsvide for the indemnity of the commissioners out 
of the moneys to be raised by virtue of the said 
Acts. By sect. 19 it is enacted that nothing in any 
deed or contract by the said Act authorised to be 
made by the said conunissioners for the purposes of 
the said Act should charge or affect the persons of 
the commissioners or their own lands, &c., with or 
for the performance of anything contained in any 
such instrument, but that all damages, &c. in any 
action in consequence of such instrument or whi(^ 
such commissioners should otherwise be put to by 
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virtue of tbe said Act should be dischaxfted out of 
.Ifaemoiieys to mriae by virtue of the said Act, &c., 
unless such suit or damage, &c. should have arisen 
in oonsequenoe of the wilful neglect or default on 
Ihe part of the conunissioners incurring the same. 
Then by sect. 20 it is enacted, that in all actions, 
4bc. in respect of any matter or thing relating to the 
•execution of the act by or against the said commis- 
aioDen, it should be sufficient to state the names of 
. tvo of the said commissioners or their clerk as pit. 
-«r deft. ; and then by sect. 21 it provides that execu- 
tions are to be executed on the goods and chattels 
«f the commissioners by virtue of their office ; and 
r9BcL 22 indemnifies the commissioners or clerk in 
vbose name suits may be brought or defended out 
«f the moneys in the hands of the treasurer against 
.all costs and suits, and enacts that no such commis- 
aoner or clerk shall be personally liable for pay- 
mat thereof , unless the action should have arisen 
.in; oonsequenoe of his onm wilful neglect or default. 
It appears to me that these clauses are strong to 
thow the nature of the liability which the commis- 
mooen may be called upon to bear in acting in the 
« execution ot this Act. They must necessarily enter 
into deeds, and instruments, make contracts and 
employ agents. The statute, therefore, provides 
that all liability to arise in consequence of such 
instruments, or which any commissioner shall otiier- 
wise be put to, shall be discharged out of the 
moneys to arise by virtue of the said Acts, unless 
the same be the consequence of *< wilful default or 
t neglect.'* These are de only provisions which re- 
gulate the indemnity of the commissioners, and it 
•cannot be supposed that the Legislature could have 
•^oontemplated any other liability than that arising 
<mt of the execution of the deeds and instruments, 
«nd tiie employment of contractors and agents, for 
.the execution of the work, and raising the neces- 
-aaiy funds, or a liability arising out of the wilful 
neglect and default of the commissioners. The 
: farmer liability was imposed on the funds to be 
xaised under the Act The latter was to be borne by 
Ike individual commissioners. There is no third 
^oonrse apparently contemplated by the Act, and I 
rdiink that its provisions tend to show that the 
remedy of the pit. must be against the commissioners 
.personally, inasmuch as they have been guilty of no 
wilful default or neglect, nor, under &q circum- 
^atances, can it be against them, in their corporate 
>«qMU3ty, because they have no funds which they 
can appty nor the means of raising any to answer 
:fer damages arising to the pit., or any of the grounds 
•of nonfeasance or neglect imputed to the deft. In 
my opinion, therefore, the rule should be made 
4kbsolute. 

Blackhuum, J. — ^In this case I have come to a 

'Conclusion different from that of my Lord and my 
haother Mellor, and I think that the rule to set aside 
tiie verdict for the pit. ought to be discharged. The 

miction is against tbe clerk of the drainage com- 
miaaioners for cai^ying into execution the statute 
7 & 8 Vict. c. t06, for improving the drainage and 
■avigatioa of the middle level of the Fens, as repre- 

^aenting the drainage commissioners. The declara- 
tion, after referring, to the 187th and ld8th sections 

•d the Act, > which authorise the drainage com- 
miaaioiierB to jnake a certain cut, and by which, 

.aaoAODgat other tilings, it is enacted tiiat the arainage 
commissioners shall ''make and maintain a good 

.and subatantial sluice of bridk and stone, at or near 
tbe opening >of( the out, to exclude the tidial waters," 

.aUegea that the cut and slaioe were made, and then 

•seta forth, by way of breaoh,.that the drainage com- 
miasionera *'so carelessly, negligently, unskilfully 
and wrongfully conducted themselves in and about, 

winter aSOf making and maintaining the said sluice 

{0ood<asid anbatantia1,"w that ia.<»aaequence the tidal 



waters burst in and flooded the pit's land. The 
material plea was, not guilty. On the trial b^ore 
the Lord Chief Justice of the C. P., it was proved 
that the sluice did give way, and the tidal watera 
broke in, flooding tiie pit's land and occasioningf 
much damage. ^Hiere was much evidence given aa 
to the cause of this accident The Chief Justice 
left several questions to the jury. Their flnding^ 
so far as bears on the present point, was, that the 
damage to the pit. was not caused by the absence of 
due care and skill on the part of the def ts. in respect 
of making the sluice, but they also found that it 
was caused by the want of due care and skill on the 
pert of the def ts. in maintaining the slidce. It is on 
this latter finding that I think the pit entitled to 
retain his verdict ; and I therefore omit noticing 
any other part of the verdict. The drainage com- 
missioners, from the nature of their body, could 
not do anything in the nature of maintaininfc 
the sluice, except through the instrumentality of 
their officers, and the surveyors, engineers and other 
agents acting for them ; and it was argued on behalf 
of the pit, that, therefore, the finding of the jury 
must be understood as meaning that the def ts. had 
negligently chosen incompetent persons to whom 
they had entrusted the superintendence and main- 
tenance of the works ; but, on looking at the evidence 
and summing up, I think that the finding cannot be 
so understood. I think it must be understood as a 
finding that the sluice might, by due skill and care, 
have been maintained, and that due skill and care 
were not applied to maintain it It was negligence 
on the part of those whose duty it was to cause due 
skill and care to be applied for that purpose, and if« 
as the pit contends, that duty is cast on the 
drainage commissioners, it was negligence in them. 
The question whether that duty is imposed on the 
drainage commissioners depends on the true con- 
struction of the 7 & 8 Vict, c 106 ; and into that 
question I will inquire afterwards. On the other 
hand, the def ts.' counsel contended that, even if the 
duty was cast on the drainage commissioners for 
public purposes, as such (it was said) they were not 
liable for any acts and defaults of those employed by 
them, and so, it was argued, they could not be liable 
for a failure to maintain the sluice, a failure which 
could not have arisen except from a default of their 
engineers and surveyors, and other persons in their 
employment who ought to have seen the defects in 
the sluice, and prompted the commissioners to take 
the proper steps to remedy tiiem. I do not, how- 
ever, agree that such is the law with regard to 
public conmiissioners. There are, no doubt, several 
cases which were cited during the argument, in 
which it has been said that public bodies are not 
responsible for the acts of those they employ ; but 
all those cases were of the kind in which the Ihibility 
of the employer dqiends upon the standing towarda 
thoee who actually do wrong in the relation of 
master and servant They are all cases in which 
the act authorised by the public body was in itself 
lawful, hut those who were emploved to do that 
act were, in the course of the employment, guilty 
of negligence, from which the pit suffered. These 
decisions, or at least the greater part of them, might 
be supported on the ground tiiat the relation of 
master and servant did not exist between the 
body sued and the person guilty of negligence, 
for the master is liable for his servants, be- 
cause he selects them, and has control over them» 
and in many cases a public body has not this 
selection, and a control over the officers whom it ia 
obliged to employ. But this explanation does not apfdy 
to HoOiday v. St. Leonard's, Shoreditdi, 4 L. T. Rep. 
N. S. 406, in which the Chief Justice of the Court 
of C. P. gives aa the ratio decidendi that "persona 
entrusted with the performance of a public duty 
discharging it gratuitously are exempted fron& 
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liability for tho negligent acts of those employed by 
them," which seems to me to express in other words 
that there is an exception from the general rule 
that masters are responsible for the negligent acts of 
their servants when the master falb within the 
class somewhat indefinitely styled trustees for 
public purposes. I should therefore, if the drainage 
commissioners were sought to be charged for the 
collateral negligence of their servants, act upon 
that decision, leaving it to the pit., if so advised, 
to call on a court of error to examine the foundation 
of this doctrine, and to inquire how far it is founded 
on principle or liability established by authority. 
But the doctrine in question has, as it seems to me, 
no bearing on the present case, as the drainage 
commissioners are not sought to be charged for 
the collateral negligence of their servants, but for 
the nonperformance of a duty which was, it is 
alleged, imposed by Act of Parliament on the 
drainage commissioners themselves. In Duncan v. 
Findlater, C C. & F. 894, which was much relied on 
by the def ts., the point raised by the bill of excep- 
tions, on which alone the H. of L. decided, was, 
whether the jury were properly directed " that road 
trustees on a public road are liable for any injury 
which might happen to passengers in consequence 
of the negligence or improper conduct of labourers 
or surveyors, or other jiersons employed by the 
trustees or by the officers of the trustees, when 
engaged in any operation performed under the 
authority of the trustees." It would appear to have 
Lcen at least doubtful whether the persons by whose 
negligence the injury was occasioned were not the 
servants of a contractor, and it certainly does not 
at all appear that they were the servants of 
the trustees; so that no doubt the exception 
was well founded. Cottenham, L.C., however, 
in giving judgment in the H. of L., intimates 
an opinion that a body by Act of Parliament 
created and endowed with funds for a particular 
purpose can never as such be liable to pay damages, 
inasmuch, as either the act was justified by the 
statute under which the body acted, or was a wrong 
for which the trustees who ordered it might be 
lesponsible as individuals, but for which the trustees 
as such could not be liable, on the grounds that 
such liability would have the effect of diverting the 
trust-funds from the statutable object. This, how- 
ever, was not the decision of the H. of L. It was 
merely an opinion of the L. C, but though delivered 
in a Scotch case, not an English one, is entitled to 
great respect and weight, but which is not binding 
on us as a decision. And there have subsequently 
been several express and positive decisions in our 
own courts opposed to the opinion thus intimated 
by Lord Cottenham, which, as it seems to me, 
establish that such a body may in their cori)orate 
capacity be guilty of a wrong for which judgment 
will go against them. Amongst these are the 
Hitchin Bridge Compcmy v. The Local Board of South- 
ampton, 8 E. & B. 801 ; Ruck v. WiUiams, 8 H. & N.; 
WhitehouM V. Felhwes, 4 L. T. Hep. N. S. 177 ; and 
BrownJow v. The MetropoUtan Board of Works, 
€ L. T. Hep. N. S. 187, which last case has been 
recently affirmed in the Ex. Ch. In all these cases 
the pit. obtained judgment for damages against 
public companies or ^ruon-corporate bodies for acts 
done by them in excess of their powers. The res- 
pective bodies corporate did not do the acts per- 
sonally in one sense, for a body corporate never can 
literally do anything itself, but the wrongful acts 
complained of were the personal acts of the coxpo- 
rations, in the sense that the corporations directed 
those acts to be done, and were not merely fixed 
with the unauthorised and imintended negligence of 
their servants. In the present case the charge 
against the duf ts. is not one of malfeasance, but one 
of nes^ect of a duty imposed on them. In this 



respect it very closely resembles PenhaBow v. 2T^ 
Mersetj Docks, 3 H. & N. 184. There the defts. 
were a public body who kept open a dock. It had 
been held by the Ex. Ch., in the previous case- 
of Gibbs V. TJte Trustees of the Liverpool Docks^ 
3 H. & N. 164, that the law cast upon them 
the same duty that it would have cast upon any 
other body keeping open a dock or canal, namel^^ 
<* to take reasonable care so long as they kept it 
open for the public use of all who might choose to- 
navigate it, that they might navigate it without 
danger to their lives or property." The issue at the 
trial was, not guilty ; whether the Mersey board had 
neglected this duty. The Chief Baron directed the- 
jury that if the defts., by their servants, had the 
means of knowing the state of the dock, and they 
were negligently ignorant of it, the defts. were liable;. 
This ruling was held right in the Court of Ex. Ch. 
The H. of L. may yet reverse that decision ; but, 
whilst it stands, it seems to me to reduce the inquiry, 
in the present case to that one question, whether the- 
statute 7 & 8 Vict. c. 106, has imposed on the drain* 
ag^e commissioners a duty to take due care that the- 
sluice was maintained, and unqualifiedly is a duty 
which the law cast upon the Mersey board to take 
due care that their docks were reasonably sal& 
Now sect. 138 is in the following terms : '^That the- 
said drainage commissioners shall make and main* 
tain a good and substantial sluice of brick and stone 
at or near the entrance of the said cut into the river 
Ouse, with two or three openings and water ways, 
and which shall not be less than 50 feet, and witbc 
doors to each of the said openings of sufScieat 
height to exclude the tidal waters." Nothing haS' 
been pointed out on the argument, and I have not 
mysebf discovered anything, to qualify this enact- 
ment, which certainly seems to me to cast upon the- 
drainage comnoissioners the duty to maintain thi» 
sluice. The common law gives a right of action 
against those neglecting a duty cast upon them to- 
those who in consequence sustain damage. I entirely, 
assent to tiie position, that if the Legislature haver 
shown an intention to prohibit this right of action* 
in the present ease, that will effectually prevent it, 
and I agree that such an intention need not be^ 
shown in the express words if it can be collected: 
from the whole Act. But I think that the onus liea 
on the defts. to show that it was intended to prevent- 
the right of action, and not on the pit. to show thaft 
it was intended to give it. Now, the commissioners' 
are a large and fluctuating body, whom it 
would be very difficult to sue at common law^ 
as a body, and it would be very harsh and* 
impolitic (for the reasons given . in HaU r. 
Smith, 2 Bing. 156^ to make the individual com- 
missioners responsiole out of their private funds for 
the deSault of the « body ; but thfe Liogislature, being 
aware of this, have (as is now almost universally the» 
case in actions of this sort) provided, by sect. 30, 
that the commissioners may be sued by their derka' 
in respect of anything relating to the execution of. 
the Acts; and, by sect. 22, that execution on teay 
judgment thus obtained against them shall be exe* 
cuted against the goods -and chattels belonging to 
sueh dzBkinage commissioners by virtue of their offioe... 
It certainly seems to me that yt it were necessary to 
show affirmatively an intention, on the part of the- 
Legislaturo that judgment might be obtained and 
execution issued against . the commissioners as a 
body, those sections would go far to show it. It is* 
very true that an.k execution under the 21st section 
which would be a «sufficient remedy for any judg- 
ment for. a small sum will prove perfectly inade- 
quate to meet such, a very large liability as is in- 
volved in the present claim, and that the effect of a 
judgment against the drainage comnussioners wiU 
probably be to make them insolvent. That, how- 
ever, does not £hoir..that the Jjegialatiue intended t/k 
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take away the right to obtain judgment, and is not 
a ground on which we can, as I think, refuse to 
giye the pit. the judgment he is entitled to. He 
will, no doubt, wish to raise the question whether 
he cannot compel the drainage commissioners to 
make a rate for the purpose of liquidating his claim. 
I do not mean to express any opinion, now, pre- 
judging the question at all. I think it premature 
to do so, and that we should, as in the Ilitchin 
Sndffe Conqxmi/ y. The Southampton Local Board, 8 
E. & B. 80, give judgment for the pit. without de- 
ciding that question at all ; but even if it were 
decided against the pit. it would not, in my opinion, 
afford any ground for depriving him of the right to 
obtain what he can by an execution under sect .21, 
and of the benefit he may derive from his improved 
position before a committee in case there be any 
nirtlier litigation on the subject. For these reasons 
I think that the rule should be discharged. 

CocKBUBN, C. J. — ^This is an action brought 
against the def ts. as commissioners of the drainage 
of tlie middle level of the Fens for injury sustained 
by the pit. by reason of the defts. not properly con- 
stn&cting and maintaining a sluce, which as sudi 
commissioners they were bound under the Act of 
the 7 & 8 Vict. c. 106, to make and maintain at a 
point where the waters of the middle level, after 
being conveyed by the cut across the marsh and 
district are discharged into the river Ouse ; as also 
for omitting to make a puddle clay wall along the 
line of the embankment as required by the Act of 
Parliament. By the finding of the jury the defts. 
were absolved from all charge of omission or neg- 
ligence in respect of the original construction of the 
sluice ; but the jury found that there had been a 
want of due care and skill on the part of the defts. 
in respect of maintaining the sluice and in respect 
of providing remedies against mischief after the 
sluice was destroyed. The jury also found, as the 
fact was, that there had been an omission to con- 
struct the puddle clay wall; but as the disaster 
which gave rise to the present action arose not so 
much from the absence of the puddle clay wall, 
as from the giving way of the sluice, this finding 
became of minor importance. As regards each of 
Iheae heads of default, however, the question for 
our decision on the leave reserved at. the trial is, 
whether the case ought not to have been withdrawn 
from the jury on the ground that, on the admit ted fact« 
fHth reference to the circumstances in which the 
defts. as commissioners of the drainage are placed, 
they were in point of law exempt from liability. 
The effect of tae decisions in the cases of Ilall v. 
Smithy 2 Bing. 156 ; Duncan v. FincUater, in the 
H. of L., 6 CI. & F. 894 ; and HoUiday v. St, Leonardos, 
Shortditch, 11 C. B. 192, is to establish the position 
tiiat persons intrusted with the performance of a 
public duty discharging it gratuitously and them- 
selves taking no personial part in its performance, 
and having no fimds at their disposal out of which 
compensation for injury arising from the negligent 
acts of the persons employed by them can be made 
are exempted from the liiEibility in respect of such 
negligence. The question in the present case is 
whether the defts. as commissioners of the drainage 
of the middle level are so circumstanced as to be 
entitled to immunity within the rule referred to. 
The cases cited are binding upon us, and if the 
present case falls within them the defts. will be 
entitled to our judgment. The defts. are commis- 
rioners appointed and acting under the Acts of tiie 
60 Geo. 3, c. 125, and 7 & 8 Vict. c. 106, for im- 
proving the drainage and navigation of tiie middle 
lerel c^ the Fens. Their powers and functions in 
respect of the drainage are entirely distinct from 
those which are incidental to their office as commis- 
tsoners of the navigation ; and it is as commissioners 



of the drainage that they are sought to be made 
liable in the present action. The drainage com- 
missioners appointed under these Acts took no part 
personally in the original construction of the works, 
nor have they ever done so as regards the mainte- 
nance of the works, or management of the drainage. 
They are not persons specially named or selected 
for the purpose. Every landowner in the district 
is, as such, a commissioner ; nor is there any option 
on the part of persons duly qualified to decline the 
office. It is, of course, impossible that such a body 
of persons can themselves personally execute the 
duties cast upon them by the Acts of Parliament ; 
all that they can do is to appoint competent persons 
by whom those duties may be performed. Accord- 
ingly, it was left to the jury whether there had 
been want of due care on the part of the defts. in 
selecting the persons employed by them; and 
whether there had been want of due care and skill 
on the part of the persons so employed. Beading the 
verdict by the light of the evidence, we must take 
it that it was upon the latter hypothesis that the 
verdict against the deft, proceeded. This case 
therefore stands clear of the decisions in Whitdiouse 
V. Fellowes, 4 L. T. Hep. N. 8. 177 ; Southampton a-nd 
Hitcfiin Floating Bridge Company v. Southampton 
Local Board of Health, 28 L. J. 41, Q. B. ; and liuck 
V. Williwnsy 3 H. & N. 308, in which the negligence 
imputed to the deft, was of a personal character. 
In none of these cases was the negligence for which 
the defts. were sought to be made liable that of 
their servants only ; in all of them the fact was, or 
was assumed to be, that the defts. had themselves 
personally interfered in the work, and they have 
been themselves guilty of the negligence complained 
of. The d^ts. are therefore so far within the rule 
as laid down by Erie, C.J., in Uolliday v. St. Lto^ 
Hard's, ShoreditcJi, as to the immunity of persons exer- 
cising public duties, that they are appointed by tho 
Act of Parliament for the discliarge of duties 
which they cannot themselves personally execute, 
and in the performance of which they are therefore 
compelled to employ others. It is however con- 
tended, on the part of the pit., that the defts. are 
not commissioners appointed for a public purix)se, 
so as to come within the rule entitling such persons 
to exemption from liability. In support of this 
proposition it is urged that the drainage of the 
district in question is matter of local rather than of 
general or public concern.; its sole purpose being to 
drain and improve the lands within that district 
alone. That case is therefore said to come within the 
principle of the decisions in Reg. v. Badcock, 6 Q. B. 
787, and The Birkenhead Dock Trustees v. The 
Overseers of Birkenhead, 2 E. & B. 148, in which it 
was held, that property vested in trustees for the 
benefit of a local district is rateable to the relief of 
the poor in the parish in which it is locally situate, 
as not being specially appropriated to public pur- 
I>oses to be exempt from rateability. It does not, 
however, appear to me that these cases which are 
decided with reference to rateability alone are at all 
condusive upon the present point. All property 
from which a benefit or profit arises ought, under 
done is within the statute it is clear that no com- 
pensation can be afforded for any damage sustained 
thereby, except so far as the statute itself has provided 
it, and this is clear on the legal presumption that the 
act creating the damage, being within the statute, 
must be a lawful act. On the other hand, if the 
thing done is within the statute, either from the 
party doing it having exceeded the powers conferred 
on mm by the statute, or from the manner in which 
he has thought fit to perform the work, why should 
the public fund be liable to make good his private 
error or misconduct ? Cases may possibly be sup- 
posed in which the funds raised by a statute would 
be liable for acts done strictly in pursuance of the 
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directions of the statute, but none in which such 
funds would be liable for acts done ^nthout the 
authority of the statute." It is true that in the 
present case there are no prohibitory words such as 
occur in the section of the General Turnpike Acts, 
and which were therefore present in Duncan y. 
FindUUtT} but it appears to me that where a statute 
directs the fund to be raised, and expressly directs 
its application to specific purposes, this has, by impli- 
cation, the effect of prohibiting the application of the 
fund to any other purpose. Now, these commissioners 
are directeil to execute and maintain the works speci- 
fied by the Acts, and they are empowered to levy taxes 
prescribed by the Acts on lands within the district. 
The purposes to which the funds thence arising are 
to be applied are set forth in the 30th and 
d8th sections of the 50 Geo. 8, and the 2d7th 
flection of the 7 & 8 Vict. c. 106. In the 
two former the fund is specifically appropriated 
to the purposes therein referred to. The language 
of sect. 287 of the 7 & 8 Vict is somewhat more 
general. It directs that after defraying the expenses 
of the Acts, the funds shall be applied to " executing 
and completing the several works of drainage, and 
the sevend other works, matters and things required 
1>y the Acts to be made, done, or executed by the 
dninage commissioners, and for the general pur- 
poses of carrying the Acts into execution." It is 
on the concluding words of this section alone that 
it can be contended that damages recovered in an 
action for default or negligence, could be paid out of 
the fund to be raised by the commissioners. But 
I am of opinion that such a charge cannot pro- 
I)erly be considered as one of the general purposes 
of carrying the Acts into execution. It cannot bo 
that the Legislature contemplated that the com- 
missioners, or those employed by them, would be 
guilty of a breach of duty or negligence in the 
discharge of their duty. And this view is con- 
firmed bv the circumstance, that by the 217th 
flection of the 7 & 8 Vict. c. 106, provision is made 
for compensation " where any person or body, at 
any time after the said drainage commissioners, or 
any person employed or authorised by them, shall 
have begun to carry this Act into execution, shall 
happen to sustain any damage or injury in his 
lands, tenements, or hereditaments, goods or chattels, 
by or in consequence of any act of the said com- 
missioners for drainage, or their agents, work- 
men, or servants for which no recompence or 
satisfaction is hereby otherwise provided.** A 
positive appropriation of the funds to be raised 
by the commissioners being thus made by the 
Act, this appropriation, as I have before said, has 
by implication the effect of negativing the authority 
of the commissioners to apply the funds in payment 
of damages. Besides this, the Act contains in 
fleet. 289, a provision for the reduction of the tax 
which the commissioners are empowered to levy to 
half or one-third of the amount so soon as the 
works should be executed and the debts discharged. 
Such a provision was held in Rex v. Liverpool, 7 
B. C. 61, to be a ground for holding that the dock 
rates and duties authorised to be token by Act of 
the statute 43 Eliz. c. 2, to contribute to the relief 
of the poor. To this liability an exception has, 
however, been established in the case of property 
devoted to public purposes. But the propriety of 
this exception has, in recent times, been questioned, 
on the ground that every such exception necessarily 
throws an additional burden on other property in the 
parish ; and the tendency of modem decisions has 
been to confine the exemption within the narrowest 
possible limits, and to restrict it to those cases in 
which the purpose to which the property is appro- 
priated is public in the largest sense of the term ; 
that is, where it is held for the benefit of the entire 
public as distinguished from any portion of the 



public, however extensive. This rule does not appear 
to me to be applicable to the case of trustees or com- 
missioners acting for an extensive district in a 
matter of general, and not individual conceam. 
The drainage of an extensive district without which 
a vast tract of arable land would be reduced to the 
condition of marsh and fen, and would thus be drawn 
from the producing power of the country, is, I think, 
sufficiently a matter of public and general concern 
to entitle those who are entrusted with the con- 
struction and management of the works necessary 
for such a purpose to the character of public com- 
missioners, and to the immunity to which it is now 
settled that trustees or commissioners for jniblic 
purposes are entitled. In like manner it was con- 
tended for the pit that one of the conditions of the 
immunity of persons employed for a public purpose 
being, according to^Hie rule laid down by Erie, C. J., 
in ndlidcnf v. St.* Leonard's, Shoreditch, that the 
service should be gratuitous, this condition was 
not satisfied in the present case, inasmuch as the 
commissioners, although receiving no salary or 
other direct remuneration for their services, yet 
as owners of land within the district receive a 
benefit from the employment of their land by the 
drainage. But a remote and indirect benefit of this 
kind incidentally arising from the works, and not 
received by the commissioners as a remuneration 
for their services, is not, as it seems to me, sufficient 
to take the case out of the rule as to the immunity 
above referred to. In my judgment, however, the 
main criterion in these cases is, whether there is any 
fund at the disposal of public trustees or commis- 
sioners available for the payment of damages 
in respect of injury occasioned by negligence. 
Not indeed that I feel the force of the reasoning of 
Best, C.J. in Hall v. Smith, but no one would under- 
take a public duty without remuneration if liable 
for the negligence of servants, inasmuch as it is not 
pretended that public trustees or commissioners can 
be made to answer in damages out of their own 
private funds. The ground on which my judgment 
proceeds is, that it being admitted that public 
trustees or commissioners cannot be made liable in 
their individual character, the fact that the Legis- 
lature has appropriated the funds in their hands to 
specific objects, so as to exclude their application to 
the payment of damages, leads fairly to the inference 
that the trustees or commissioners cannot be held 
liable in their aggregate or ^uoxi-corporate character. 
In HoUiday v. St, Leonard's, Shoreditch, Byles, J. 
says : ** Here the def ts. are public officers acting 
gratuitously and compulsorily, and having no funds 
out of which the damage could be paid ; and the 
cases show that under such circumstances, being 
guiltless of personal negligence, they are not liable.'* 
The absence of any such funds was strongly insisted 
on bv Lord Cottenham in his judgment in Duncan ▼• 
Findlater. He there says: "It is impossible to 
suppose that the framers of this statute contem- 
plated that any part of this fund would be apporo- 
priated for the purpose of affording compensation 
for any act of the persons who might be employed 
under the authority of the trustee^. If the thing 
Parliament were not even rateable to the relief of 
the poor. Lord Tenterden, in giving judgment, says, 
" The statute under which the dock rates in ques- 
tion are levied does not indeed contain an express 
direction that the rates shall be applied to the p<ur- 
poses specified and no other; but it directs that 
certain burdens shall be discharged, and that then 
the rates shall be lowered, and therefore any appli- 
cation of these rates to other purposes not specdned 
would be a direct violation of the statute. We 
were pressed on the argument with tiie auUiority 
of the decision in the case of Scott v. The Mayor of 
Manchester, 2 Ex. 204. But the pesent case is 
obviously distinguishable, inasmuch as there the 
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Inittees were in the receipt of proftta beyond the 
.amoont neoetsary for the primary and imme- 
•diate paipoee of the statutory powers and appli- 
cable to the benefit of the town of Manchester. 
The defts. were thns in the nature of a trading cor- 
pQfation. In the present case the taxation is im- 
posed expressly for the execution of the works, 
without any provision directing the application of 
the forplus (if any) to any ulterior purpose, or to 
the benefit of any one. It has, indeed, been sug- 
gested that, whether there be funds applicable to 
the payment of damages and costs recovered in an 
jction or not, the pit who has sustained an injury is 
jtUl entitled to bring his action and to proceed to 
judgment and execution, although it may be known 
4U along that such a proceeding must necessarily be 
baiien c^ any profitable result. It appears to me 
that such a position is untenable. It would be to 
hiing the law into contempt to suffer an action to be 
maintuned where, if the pit. succeeds, the judgment 
«snnot possibly be satisfied either by taking the 
jperson or proper^ of the deft., or by any other 
means. A roralt so absurd in itself is a strong 
fronnd for applying the principle of that immunity 
to such a case. But besides uus, if such an action 
were idlowed to be maintained, property which 
er kgpotken cannot be applied in compensation of 
the mjuxy complained of, might be taken in 
ezecntion on the judgment. If that judgment 
were obtained against the commissioners, funds 
in their hands, or property necessary for the 
execution of their powers, might be taken m 
ezecntion under it; and this, although the Act 
4t Parliament under which the public trustees 
<ir commissioners were appointed might have ex- 
prenly prohibited the application of the funds to 
any other purposes than the purposes of the Act. 
Boides which the defts. in such an action would 
necessarily be put to expense in defending it, and 
would either be compelled to pay those expenses 
oat of their own pockets, to which it is admitted 
^bey ought not to be liable, or would pay them out 
«f the public funds, winch on the hypotheslB ought 
not to be applied to such a purpose. The cases of 
Gibba V. Trustees of the Liverpool Docks^ 3 H. & K. 
164, and PenhaOow v. The Merseif Docks, 7 H. & N. 
229, mav appear to militate agunst this view, 
inasmuch as in these cases the defts. were held 
liable for negligence, although the rates and tolls are 
payable by them, being appropriated by the Acts, 
and there was held no fund available to satisfy the 
judgment It may be observed that the point as to 
Ifae absence of funds to satisfy the judgment does 
not i^pear to have been taken by counsel or to have 
been adverted to by the court. But assuming that 
this difficulty would not have altered the decision 
in the cases referred to, the present case may be 
distinguished from them on the ground that the 
daas ci actions on which it appears the pit in those 
«ises succeeded was the personal negligence of the deft., 
the trustees being held liable not upon the ground 
of any d^ault or negligence in the execution of 
•their duty under the Act, but for the wrongful act 
'Of keeping Uie dock open, and inviting vessels to 
•eater it when it was in an unfit and dangerous con- 
dition. The distinction between those cases and the 
wesent is, that which I have already pointed out as 
^stinguisning this case from Whitehouse v. Fellowes, 
namely, that the defts. are here sought to be made 
liable, not for their own default, but for that of 
lenons in their employ. It is true that by the 
deelonition the defts. are charged with breach of 
duty in not constructing and maintaining the works, 
bat tiie form in which the declaration is framed 
cannot alter the substance of the thing, or enlarge 
tbe liability of the defts. As we have seen, the com- 
mittioners cannot discharge their duty personally ; 
ibey are obliged to empfey contractors, engineers 



and other servaiits for the purpose, and the question 
left to the juxy, although in form general as to 
whether there had been due care and skill in main- 
taining the sluice, or in providing remedies where 
the 8luV» was destroyed, which at first sight might 
appear to have had reference to the defta. themselveo, 
came under the direction and observations of the 
learned judge in effect to be whether there had 
been due care and skUl on the part of the defts.* 
servants. The case appears to me therefore in all 
respects to fall within the principle of the decisions 
in Duncan v. FindUUer and Hottidtw v. St, LeonarttSf 
Shoreditck, by the authority of which we are bound, 
and I am consequently of opinion that the defts. 
are not liable, and thiot this rule should be made 
absolute, (a) Rule ahsobUe. 

Attorney for the pit., T. If. Wilkin, Lynn. 
Attorney for the deft, F. J. Wise, March. 



Wedtussdaif, June 1, 1864. 

Enowldbn, Drok and Oxpord V, Thb QuBEir. 

Pleading — Vexatious Indictments Act — Averment of 
conditions of-^Becognisance — Conqyiracy, 

In indictments for offences within the provisions of the 
Vexatious Indictments Act, it is not necessarjf that it 
should appear upon the record that the conditions 
imposed by that Act, or any of them, have been 
compHed with, 

A,, B, and C, charged with a conspiracy to defraud 
members of a frieidly society, were bound over before 
a magistrate to appear at the next session of the- 
Central Criminal Court to plead to such indictment 
' as might be preferred against them in req)eet of the 
said charge. At the next session a true bill was 
found against them upon the said charge, but was 
jH>stpon»d until the following session. At thefoQow* 
ing session a second indictment was found, charging 
A,, A, C, andD,, a fourth person not charged before 
t/ic magistrate, with the same conspiracy : 

Held, that as A,, B. and C, had been once bound over by 
a magistrate, and the subject-matter of both indict- 
ments was the stune as that mentioned in the 
recognisance, the defts, might be tried and convicted 
thereon. 

Writ of error on the conviction of John Knowlden, 
John Dron and Thomas Oxford, on an indictment 
preferred and found by the grand jury at the 
October Sessions 1868 of the Central Criminal 
Court A fourth person, Charles Alfred Coombs, 
was charged in the said indictment The charge 
was a conspiracy to defraud divers members of a 
friendly society called the Perseverance Life 
Assurance and Sick Fund Friendly Society. The 
three prisoners were each sentenced to eighteen 
calendar months' imprisonment with hard labour. 

Upon the face of the assignment of error the fol- 
lowing facts appeared: — 

On the 19th Aug. 1868, at the Southwark police 
court, Knowlden and two sureties were bound by 
recognisance whereby, after a recital as follows: 
'* Whereas the said J. Knowlden (^with others) was 
this day charged before me the said magistrate for 
that they did unlawfully conspire, confederate and 
agree together to dieat and defraud, against the 
peace," ^, he was bound over to appear at the next 
ensuing session of the Central Criminal Court, and 
surrender and plead to such indictment as might be 
found against him by the grand jury for or in respect 
of the charge aforesaid, and take his trial upon the 

(a) Thii eue was parUy aigoed slao tefore tbe late Mr' 
Jiutioe Wlghtman. 
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same, and not depart the said court without leave, 
then the said recognisance to be void. 

Oxford and Dron were bound over in similar 
recognisances on the 22nd Aug. 1863. 

On the 19th Aug. 1868, before the same police 
magistrate, Uie prosecutors and ¥ritne88es entered 
into recognisances whereby, after reciting that the 
three pits, in error were that day charged before the 
said magistrate with a conspiracy to cheat and de- 
fraud, against the peace, &c., they were bound over 
to appear at the next ensuing session of the Central 
Criminal Court, and there prefer or cause to be 
preferred a bill of indictment against the three pits, 
in error for the offence aforesaid, and duly prose- 
cute the said indictment and give evidence thereon. 

At the September session of the Central Criminal 
Court, which was the next ensuing session after the 
22nd Aug., an indictment for conspiracy to defraud 
several members of the above friendly society was 
preferred and found against the three pits, in error 
alone by the grand jury. 

On the application of the counsel for the prose- 
cution, the trial thereof was postponed until the 
ensuing October session on the ground of the ab- 
aence of a material witness, and the said recogni- 
sances entered into by the pits, in error were 
accordingly duly respited until the said October 
sessions. 

On the 24th Oct. the Solicitor-General gave his 
consent as set out below to a fresh indictment being 
preferred against the three pits, in error and Charles 
Alfred Coombs. Accordingly on the 26th Oct. the 
indictment was found on which the pits, in error 
were tried and convicted. 

That indictment was in the ordinary form, and 
did not state on the face of it that it had been pre- 
ferred by leave of a judge or the assent of the law 
officer of the Crown. The pits, in error, on being 
called upon to plead to the indictment, refused to do 
80, and the Court directed a plea of not guilty to be 
entered for them on their behalf. 

The prisoners were not tried upon the first indict- 
ment found at the September session, which re- 
mains on the files of the Central Criminal Court 
undisposed of . 

Assignment of error : 

That at the time of the presenthig and finding of 
th« indictment, neither the proaeentor nor any other per- 
son proaeeuting the indictment were or was bonnd by recog- 
niaanoe, to proeeoate or give eyidence, but that certain re- 
oogniaancea entered into by the proaecntora had been dls- 
chanped and fulfilled, so far aa they might be diaobarged and 
fulfilled, by the preeenting and finding of an indi<ftment at 
the September Seaaiona 1863 of the Central Criminal Court, 
when toe three pltSL were ohatged with a conapiracy jointly 
one with another, and not with the said Coomba, whi<^ aaid 
Indictment has never been quaahed, and ia now pending ; and 
the pita, further aaid that they were not committed or detained 
In cuatody, or bound over by recogniaancoa to appear to 
aaawer the Indictment found at the October seaaiona, nor was 
the last-mentioned indictment preferred or found with the 
consent or by the direction of a Judge of a Superior Court, or 
by the direction of the Attorney or Solidtor-Oeneral, nor were 
the provisions of the statute 22 ft 28 Vict. o. 17, in any way 
compiled with. 

And the pits, further assigned that, contrary to 
the said statute, they were not, nor were any of 
them, bound by recognisance to appear to answer to 
the indictment preferred in October, but that they 
were bound by recognisance before a police magis- 
trate to appear to the September indictment, in 
which Coombs was not chai^B^, which offence was 
another and different offence to that which the pits, 
were bound over to appear to answer. 

And the pits, further assigned that, on the 24th 
Oct. 1863, Her Majesty's Solicitor-General signed a 
written direction to the effect following, to wit : 

Central Criminal Courts October Sessions 186a 
Bia V. John Kxowldkx, Thomas Oxfokd, Jouk Dboh ajsi> 

C11AR1.K9 Alvrkd Coo>ibs. 
I direct an indictment to be preferred against tbs above- 



named Charles Alfred Coombs, ^t the Central Criminal Coart^. 
for a conspiracy to defraud. 

(Signed) B. P. Colubs, Sollcitor-OeneraL 

Dated 24th Oct 1863. 

And that thereupon the indictment on which the* 
pits, were found guilty was presented and found,, 
and that there is no sufficient allowance and« 
authorisation of the said indictment by consent in- 
writing. 

The pits, further assigned error in this, that i& 
did not appear upon the record and proceedings that 
the said indictment was authorised and allowed, as^ 
is provided by the said statute, by the consent in 
writing of a judge of the Superior Courts at West- 
minster, or of Her Majesty's Attorney-General or 
Solicitor-General, so as to be lawfully presented and 
found by the said jury. 

Joinder in error. 

Giffard(BeBley and Kydd with him) for the pita, in 
error. — ^The conviction cannot be sustained. The 

22 & 28 Vict. c. 17 renders it necessary that certain 
conditions precedent should be complied with: 
before an indictment for conspiracy should be pre- 
sented to or found by a grand jury. Those conditions, 
ought to be entered on the record, and it must 
appear that they have been fulfilled. In this caae 
it should appear that the pits, in error were bound 
over by recognisance to answer the indictment on 
which they were convicted, or that the indictment 
was p^erred by the direction or leave of a judge 
or law officer of the Crown. [Blackbubn, J. — 
How is it with respect to criminal informations ? 
The 4 & 6 Will. & M. c. ^8 was passed to prevent 
malicious infomuitions in the Court of Q. B., and 
sect. 2 says, that the clerk of the Crown shall not, 
without express order of the court given in open 
court, exhibit, receive, or file any information, yet 
the record never shows on the face of it that such 
order has been made. The rule in criminal plead- 
ing is, that where there is general jurisdiction and 
a qualification subsequently put on it, it is not 
necessarv to notice the qualification on the record.^ 
Under that Act the Court of Q. B., whose infor- 
mation it is, gives the leave. In a qui tarn action to 
recover a penalty for acting as a commissioner under 
the Public Health Act (11 & 12 Vict. c. 63), s. 133,, 
it was held necessary to aver in the declaration the 
consent of the Attorney-General to the proceeding* ^ 
(HoQis V. Marshall, 27 L. J. 235, Ex.) [Blackbukn, 
J. — ^There the statute which imposed the penalty 
also imposed the condition upon which proceedinga 
for the recovery of it might be taken.] The 22 & 

23 Vict. c. 17, says that the grand jury shall not 
find any indictment in the specified misdemeanors,, 
imless the conditions have been complied with. In 
pleading, where place or any particulars as to the 
character or person are essential, they must be 
averred. So in bankruptcy it was essential to set 
out all the ingredients which went to make out the 
bankruptcy. Each element of the offence must be 
stated on the record : 

Jieg. V. Fearrdey, 1 Leach, 426; 

Jttacdonald's ctm^ Foster's C. L. 59. 
The 22 & 23 Vict. c. 17, takes away the whole juris- 
diction of the grand juiy, unless the conditions have 
been complied with. fCROKPTON, J. — Your argu- 
ment must go the length that in every indictments 
for obtaining money or other property by false pre- 
tences you must aver a committal by a magistrate, 
or leave of a judge or law officer of the Crown.] If 
the record does not show that, it is doubtful whether 
the liberty of the subject has been legally taken 
away or not. Secondly, as to the error in fact.. 
The indictment jveferred and found at the October 
sessions against four persons was another and' 
different one to that found at the September 
sessions. [Cogkbubn, C. J.— The recognisances 
bind them to answer the charge, not any particiiliir 
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indictment.] If so, the three were not bound over 
to answer a charge along with Coombe. The 
authoritx given bj the Act was exhausted by the 
preferring and finding of the first indictment at the 
September sessions. [BLACKBUBir, J. — ^What are 
we to understand by the statement of the recog- 
nisances being duhf respited to the next sessions ? 
That appears to me to be the material point.] The 
recognisances apply to different persons. They 
cannot be construed to mean that the prosecutor 
may prefer a charge of conspiracy against four 
persons. 

The Solicitor^ General tor the Crown. — ^The recog- 
nisances were .properly respited : {Lord Dnunmon^s 
case.) The words of the recognisance are to prose- 
cute or give evidence against the person accused of 
such offence. Bespiting means, that tiie time for 
estreating the recognisances shall be enlarged. It 
is immaterial as regards the recognisances whether 
the charge is against three or four persons. It is 
not necessary that all the persons charged with the 
conspiracy shall be convicted. The indictment on 
whidi the pits, in error were found guilty meets the 
<duurge mentioned in the recognisances, liien, as 
to the averment on the record of the conditions of 
the statute having been complied with, this is 
similar to the case of criminal informations, in which 
it is not necessary to aver that leave of the court 
has been obtained pursuant to the 4 & 5 Will. & M. 
c. 18, s. 2. The rule is laid down in Paley on Conv. 
195 (edit. 4). Agjun, this is not matter for a writ 
of error ; the application should be to quash the in- 
dictment, or for a certiorari, on the ground that the 
conditions of the statute have not been complied 
with: 

Jieff, V. Mansen, 8 B. & B. 54. 

Giffard in reply.— In Bm. v. Heane, 9 L. T. Bep. 
^. & 719 ; 83 L. J. 154, M!. C, the Court said that 
they would not quash the indictment, but leave the 
party to his writ of error. 

CocKBUBK, C. J.— I am of opinion that our 
judgment should be for the Crown. As regards the 
first question, whether the condition required by 
the 22 & 23 Vict., as a condition preliminary to the 
presenting to and finding of the indictment by the 
grand jury must appear on the face of the record, 
it appears to me that it is not necessary. It is true 
tha^ in general, whatever is necessary to give juris- 
diction must appear on the face of the record, but 
that rule is subject to the qualification pointed out 
by my brother Blackburn during the argument. Here 
it is not a condition attached to the jurisdiction of 
the grand jury over the offence. The moment the 
condition is complied with, the grand jury are 
seised of the matter, and the offence need only be 
stated on the indictment in the usual form. No- 
thing oould be more inconvenient than that matters of 
this description should be stated on the record, for 
it would follow that they might be put in issue, and 
then it would be necessary in every case within the 
Act to try tiie question whether the accused had 
heen committed or bound over to answer the subject 
of the indictment. That could not have been the 
intention of the Legislature. Ko doubt there ought 
to be in some way enough evidence to satisfy the 
grand jury that tiie condition of the statute has 
been complied with, but when that is done, the 
grand jury exercise the same jurisdiction as they 
exercised before the Act. Where the parties and 
the prosecutor have been bound over to prefer the 
indictment the accused must be aware of tiie fact, 
or, if he has any doubt, the fact may, on inquiry, be 
readily ascertained. Supposing a prosecution to 
have been improperly institute^ and a deception 
practised on we ofllcers of the court as to the 
pretiminaxy condition having been complied with. 



there can be no doubt that redress can be 
had in some way ; whether by ^)plication to the 
judge before the trial to quash the indictment, or 
whether when it comes to the party's knowledge at a 
later period by some other proceeding, it is not neces* 
saiy now to decide. It is enough to say that redres» 
can be obtained in some way. I think, therefore,- 
that, with reference to the first question, the argu- 
ment of the deft, fails. As to the other point of 
error in fact, it was urged in the first place that the 
prosecution upon which defts. were convicted 
was not the same prosecution as that to which the 
recognisances entered into reUte, because the 
prosecutor was bound over to prosecute on a charge 
of conspiracy against three persons, whereas the 
indictment, on which the prisoners were tried and 
convicted, was a charge of conspiracy against four 
persons. In substance both indictments were for the 
same offence, and the subject-matter of the conspi- 
racy was the same, and the only variation was that 
there was an additional conspirator charged. But 
inasmuch as two or more out of a larger number of 
persons charged with a conspiracy may be con- 
victed, the fact that an additional person was added 
on the indictment on which the prisoners were 
found guilty makes no difference. Then it was* 
further said that the recognisances of the accused 
to appear and answer the charge were no longer in< 
existence. In the first place it is questionable^ 
whether the recognisances were not still in exist- 
ence, for although fresh ones were not entered into* 
at the September sessions, yet the accused had never 
appeared according to the exigency of the recogni- 
sances, which for the benefit of all parties, instead 
of being estreated at the September sessions, were 
enlarged or respited until the next sessions. I doubt« 
whether that is not keeping the recognisances alive - 
for the purpose of tiie second indictment. Whethert 
that is so or not, I think that, the accused having^ 
been bound over to appear and take their trial on 
a charge of conspiracy, the condition of the statute 
was complied with so long as the indictment was 
preferred for the same offence as they were bound' 
over to meet. The words of the statute are Large- 
enough to meet that construction of it, and the 
purpose and object of the Act being to protect 
persons against vexatious indictments, as so^ as 
the parties have gone before a magistrate who has* 
bound them over, that object has been gained. 
If that has been done by the magistrate, or an order, 
of a judge has been obtained to present the indict- 
ment to the grand jury, the statute has been satis- 
fied. I ther^ore think our judgment should be for 
the Crown. 

Cboicpton, J. — ^I am of the same opinion. I do. 
not think it necessary to hold that it is indispens- 
able that in all cases within the Act there should^ 
be on the record an averment that the indictment^ 
has been preferred by the assent of a judge or tho^ 
law officers of the Crown. There is a general - 
jurisdiction in the grand jury to find a bill of in-' 
dictment; and this enactment is a direction in- 
effect to the grand jury not to act in the particular^ 
cases specified until the things required by the- 
Act have been done. This Act is to prevent* 
vexatious indictments for certain misdemeanors. 
It is different to an Act which creates a penalty 
not to be incurred except imder certain circum^ 
stances, in which case it must be shown on* 
the record that those circumstances have happened, 
^e cases referred to upon the statute of 4&5* 
WilL & M. are very much in point. After the 
Bevolution of 1688 the proceeding by way of a 
criminal information was very much abused, and 
that statute was passed to prevent the vexatious- 
abuse of that process, and it enacted that the- 
coroner and attorney of the Crown should not file-. 
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■any criminal information in certain cases vithoat 
the express direction of the court given in open 
-<90urt. The Crown officer is placed very much in 
the same position as the grand jury, but it has 
never been deemed necessary to state on the face of 
a criminal information that the statute has been 
•complied with. In the present cise the accused 
has the means of inquiry, and practically there is no 
real difficulty in the case. The officer of the court 
has every commitment sent to him, and he knows 
whether there has been a committal or not in each 
case. Throu^ his office the indictment must pass 
en its w^y to the grand jury, and it is very much 
like a dixection to him to take care that an indict- 
ment shall not be presented to the grand jury until 
the condition of the statute is complied with. The 
TOsctice in modem tunes under tlie statute 4 & 5 
WilL & M. in tlM case of criminal informations is 
not to aver oompliuioe with the conditions of that 
statute, on the record, and I cannot think that in 
this case the matter oug^t to appear on the record. 
It is not necessary to consider what the exact 
zemedy may be when the statute has not been com- 
plied with. It is said that a writ of error will lie. 
Supposing that to be so, yet I am of opinion that 
tiiere is no ground of error assigned in this case. 
The parties were both before the magistrate, and the 
accused knows whether the magistrate committed 
him or not for trial. It is also clear that the pro- 
secutor was bound to give evidence against the party 
accused of this offence. The offence of which the 
prisoners have been found guilty is the same 
•offence. Then as regards the indictment being 
iound at the subsequent sessions, it is the same 
•offence, though the case stood over until the next 
sessions for which the prisoners were bound over. 
If the recognisances had been discharged at the 
September sessions, it would have been different 
It IS no answer to say that the accused did not ap- 
pear at the September sessions. The only difficulty 
ithat struck me was, whether the two indictments 
were the same prosecution, and I think that they 
were practically the same. Therefore, both grounds 
iaa 

Blaokbubk, J. — ^I am of the same opinion. The 
Vexatious Indictments Act puts as a condition, that 
before any bill of indictment for any of the offences 
spedfled shall be presented to or found by the grand 
jury, certain things shall be done. It does not alter 
the nature of the offences or the general jurisdiction 
cf the grand jury. If the things required consti- 
tuted any part of the offence, then they would be a 
matter of trial before the petty jury ; but that is not 
so— they are only a condition put on the general 
jurisdictuHi of the grand jury to find a bill of indict- 
ment in the cases specified. It is precisely the same 
as the case of vexatious criminal informations. It 
has never been the practice to aver in a criminal 
information that leave has been obtained to prefer 
it, bat the mode of pleading remains the same as at 
-common law before the 4 & 6 Will. & M. passed. I 
'therefore think the first objection made a bad one. 
If a bill of indictment were improperly preferred 
and found, it may be that the more convenient 
•course, when the fact was discovered, would be to 
■9fff\f to the court before the trial to quash it, and I 
tmnk the court would have jurisdiction to quash it 
•or any part of the indictment as to which the 
statute was not compUed with. Or it may be a 
^question whether the case falls within the statute or 
not| as in Heg, y. Heane^ where it was doubted 
whether the case was one of perjury or not, in which 
•case it might be, that one court might entertain the 
-view that it was not within the Vexatious Indict- 
ments Act, and another might hold that it was, and 
in sndi case, perhaps, the deft, might plead to the 
Jurisdiction. I am also inclined to think that enor 



in fact would lie, but I do not desire to express an 
opinion on that without further consideration. It is 
not necessary to decide what is the proper course to 
pursue, for here the condition of the statute has 
been complied with. As to the recognisances : the 
prisoners were bound to tkpgeax at the next sessions 
to an indictment for this conspiracy to defraud this 
benefit society. The condition and the spirit of the 
Act have been fulfilled, which was to prevent 
vexatious indictments being preferred, and that 
object was fulfilled as soon as the accused were 
bound over by the magistrate to answer the charge. 
It may be that a freSii charge would not be right, 
but the fact of four persons being included in the 
indictment, whereas three persons only were impli- 
cated before the magistrate, does not vary the 
offence. I am of opinion, therefore, that judgment 
must be for the Crown. 

Shbe, J.— I am of the same o^nion. The Legis* 
lature must be taken to know the mode in which 
indictments are usually preferred, and that they pass 
through the hands of the officers of the court to the 
grand jury. I think that the statute is nothing 
more than a direction to those officers to take care 
that no bill shall be presented to the grand jury 
unless the requisitions of the statute have been 
complied with. I think the Lenslature might 
have had in view the 4 & 5 WilL & M., for the Act 
of 22 & 23 Vict, contemplates the same evils. I 
think that if it came to the knowledge of the court 
that a bill of indictment had been found without 
the requisites having been complied with, it might 
be treated as a nullity and as if it had not been 
found, and that the court might quash it. As to the 
recognisance, the question in my opinion is, not 
whether the indictment is the same, but whether 
the offence is the same. Here the offence is the 
same and the facts are the same, and the only 
difference is that a fourth person Ib charged in the 
second indictment. And I think that the accused 
have been bound by recognisances within the 
meaning of the statute to appear to answer this 
indictment. I therefore concur in the judgment 
of the court 

JudgmaU for tie Crawtu 



Tuesday^ June 7, 1864. 

GaBDIKER V, COLTEB. 

Letue — Comtmctionr^Reservatum of right of tportimg. 

In an indenture of kase the leswr oranted to the lessee 
the right of sporting over the lanadetnised, and certain 
other hnds " in common with the lessor, his heirs a»d 
assigns, and emg friend of his or them.** 

Held, that the privilege might be granted U> several 
friends to sport at the same time. 

Action for breach of a covenant for quiet epjoy- 
ment of a lease. 

The declaration stated a demise of land to one 
W. Dray, 

Together with the riffht, in common with the deft, hie heUtm 
and auigns, and any friend of his or them, of shooting on, in 
and over the premises and hereditaments thereby demised, 
and also in and over the several ckMea, pieces and paroels of 
land oomprisiac the farm caUed Hampton Coort Fann, tiMB 
in the oocapation of John Allen, under a lease granted to him 
by the deft, and contemporaneoosly with the now reciting 
indenture. 

Averments : 

That Dray assigned the lease to the pit, and that afterwards 
and daring the term, J. Allen, G. Davis, A. Halse and W. 
Brown, claiming throogh and under the deft tbe light joh&tly 
so to do, snd havingthe authority of the deft so to do (soon 
persons not being the heirs or asingTis, nor any one of them 
being the heir or assign of the deft) jointly entered the said 
preaaises and bendtemants by the ssld Motted tnd sn t uy e a 
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to the mid W. Dray, and also into and upon the 
aeTeral cloeea, pieoea, or parcels of land, oomprislng Hampton 
Court Farm, in the porBoit of game. 

BemnzTer to the decUration. 

Manisty Q. C. in support of the demurrer.— By 
tiie 1 & 2 Will. 4, c. 32, s. 11, where the lessor or 
landlord has reserved to himself the right of killing 
tiie game upon any land, he may authorise any 
other person or persons who shall have an annual 
game certificate to enter upon such land for 
the purpose of pursuing and killing game. 
The lease does not abridge the right this statute 
gave to the deft as a lessor who had reserved the 
right of sporting. But, independently of the statute, 
under tlUs reservation or grant the deft, was at 
liberty to authorise several persons to sport at the 
same time : 

WidAamT. Harher, 7M. & W. 63; 
Lo9T. Lock^ 2 A. & £. 705. 

R. A. Fisher contra.— The declaration disclosed 
a breach of the deft.'s covenant for quiet enjoyment, 
independently of the right of shooting or sporting 
claimed or asserted by him. It is consistent with 
tiie breach assigned, that the deft, entered the lands, 
not in virtue of any right or claim of shooting re- 
served by the demise, but as a trespasser. The deft, 
should have set forth his right in a plea specially. 
Assuming that the point is raised by the pleadings, 
the right to enter the lands demised to shoot or 
sport was restricted and reserved to one friend in 
company with the deft, at one and the same time or 
simultaneously with the pit. ; ** any friend " is to be 
read as « a " or " anjr one " friend of the deft's, not 
a plurality or promiscuous number of his friends. 
Although in the 8 & 9 Vict. c. 16, s. 8C, enabling a 
creditor to take proceedings by sd. fa, against 
^any of the shareholders,'* it has been decided to 
mean any number, that was by reason of their pre- 
vions liability. But here the privilege granted is 
purely personal luid limited to the deft, and *' a " 
friend — a kihd of dekctwf personam. Lord Denman, in 
Doe dem. Douglas v. Scott, 2 Ad. & E. 706, 745, says : 
^The privilege of hawking, himting, fishing and 
fowling is not either a reservation or an exception 
in point of law, it is only a privilege or right granted 
to the lessor." Consequently, the privilege here is 
to be strictly and literally construed. The right of 
^porting set forth in the grant in Wickham v. 
Jtfawherj 7 W. & M. 63, was more extensive in terms, 
by reason of the words ** or otherwise." If a plu- 
rality of friends were permitted to exercise the 
right, the pit. might be deprived of his right of 
sporting altogether by the destruction of all the 
game upon tiie premises by the deft, and his 
friends. 

CocKBURN, C. J. — ^I am of opinion that our judg- 
ment must be for the deft. The declaration does 
not negative that the persons who went sporting on 
the premises with the consent of the landlord were 
his friends, and we must therefore take it that they 
were so. The question then arises, whether the 
deft, by virtue of the right reserved in the lease, 
is entitled to send more friends than one at a time 
on the land. On the true construction of the lease I 
am of opinion that he was. The demise is of a farm 
to the jSt, with the right to sport over it, and also 
over other lands of the deft, in common with the 
deft, his heirs and assigns, and any friend of his or 
them. This means that he may grant permission, 
not indeed to any one, but to friends of his to whom 
he might have granted it if he had not demised to 
the pit. It would have been easy, if it had been in- 
tended to limit the right to a single friend at a time, 
to do so by words plainly expressing that meaning. 
The words used would be commonly understood to 
I a ^urality of f riends. All doubt is removed 



by the fact that the right of sporting granted and 
also reserved in this lease has reference, not only to- 
the xxremises demised to the pit., but to other Umda 
over which the pit. would have no right except for 
this grant. I think the lessee did not intend to do- 
anything more than to grant to the tenant a right 
of sporting in common with him, not to divest him- 
self of any part of his right to sport himself, and! 
to take any friends with h£ai. 

Cbompton, Blackbubn and Shbe, JJ. concurred*. 

Judgment for the deft. 
Attorney for the pit., W.May. 



June 8 andll^ 1864. 

The Loitdon and North-Wbbtbrn Railway Com- 
PANT (apps.) V, The Survbtors of Highways of- 
THE Township of Skbrton (resps.) 

Highwaif—U^ir of—S Vict. c. 20, ss, 46-66 — 
ApffFoaches to a railwcof bridge — Boad hwereti—^ 
lAabiUty of railway company to repair. 

The 8 Vict. c. 20, s. 46 (Railwtys Clauses Consolidation 
Act) provides^ that when the hne of a railway crosses 
a road or highway, either the road shall be carried 
over the railway, or the railway shall he carried over 
the road, by means of a bridge of the height and 
width and with the ascent or descent by that or the 
special Act provided; and that the immediate ap^ 
proaches ana aU the necessary works connected there" 
with shall be maintained at the expense of the cam-- 
pany. 

A railway company, in constructing a bridge over a high- 
way, lowered the highway in order to bring it to a 
proper level below the bridge : 

Held, that the road thus lowered did not constitute an 
inunediate approach or necessary work within the 
meaning of the above section, and that the company 
were therefore not bound tokeq) it inrqxur. 

This was a case stated under the 20 & 21 Yict* 
c. 43. The apps. are the lessees of the Lancaster and 
Carlisle Railway, and for the purpose of this case 
may be considered as the Lancaster and Carlisle 
RaUway Company. 

On the 12th Dec. the apps. were summoned, under 
the provisions of the Railways Clauses Consolidation 
Act (8 Vict. c. 20, s. 65), before the justices of 
Lonsdale, in the county of Lancaster, for the non- 
repsir of the immediate approaches on each side of 
the bridge constructed by the apps. for the purpose- 
of carrying their railway over a certain public high- 
way in the township of Skerton, leading from Lan- 
caster to Morecombe, the said approaches being a 
work executed in the construction of the said rail- 
way. Prior to the construction of the railway, tho 
highway was repairable and repaired by the resps. 
A plan which accompanied the case showed the- 
railway and the approaches in question, and how 
the bed of the origmal highway was altered and 
lowered by excavation nine feet deep, in some parts, 
by the apps., at the time of the construction of the- 
railway bridge, for the purpose of enabling the 
public to pass under it. It was not shown in 
evidence that the company had made good the- 
damage done by them to the surface of the road, or 
to the road, at the time of their interference with it.. 
The surveyors the resps. have never since repaired 
the locus in quo, neither have the apps. The railway 
was formed about the year 1850. The company- 
admitted the non-repair of the highway and of the- 
approaches to the bridge, but contested their liability 
to keep them in repair after their works had been 
finish^. The justices made an order for the com- 
pany to repair the said approaches, subject to tho 
following case. 
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The original Lancaster and Carlisle Railwaj was 
«athoiised by an Act of Parliament (7 Vict. c. 37), 
'«ntitled '' An Act for making a rauwaj from the 
Lancaster and Preston Junction at Lancaster to or 
near to the dty of Carlisle." 

This Act received the Royal assent the 6th Jane 

1844. The bridge in question was built under the 
proTisions of the Deviation Act (8 & 9 Vict. c. 83), 
nereinaf ter referred to. By sect. 270 it is enacted, 
with respect to the crossing of roads, 

Th&t, except u therein prorided, if the line of railway croiw 
any tampike road or public carriage way, then either each 
turnpike road or public carriage way shall be carried over the 
railway, or the railway shall be carried over such road by 
means of a bridge of the height and width and with the 
ascent or deocent by the Act in that behalf provided, and 
fiuoh bridge or other necessary work connected therewith 
shall be executed at the expense of the company. 

The Railways Clauses Consolidation Act (8 Vict. 
c 20) received the Royal assent on the 8th May 

1845. By sect 1 it is enacted, 

That the Act shall apply to every railway which shall by 
fltny Act which shall thereafter be passed be authorised to be 
constructed, and the Act shall be incorporated with such Act, 
and all the clauses and provlRions of the Act, save so far as 
they shall be expressly varied or excepted by any such Act, 
ohsJl sppiv to undertakings authorised thereby, so far as the 
same Shan be applicable to such undertaking, and shall, ss well 
as the clauses and provisions of every other Act which shall 
be incorporated with such Act, form part of such Act, and be 
'OOQSlaraed together therewith as forming one Act 

By sect. 46, with respect to the crossing of roads, 
•or other Interference therewith, it is enacted, 

That if the line of the railway cross anv turnpike road or 
public highway, 'then, except where otherwise provided by the 
special Act, either such road shall be carried over the ridlway, 
or the rallwav shall be carried over such road, by means of a 
bridge of the height and width and with the ascent or descent 
by that or the special Act provided ; and such bridge, with 
the hnmedlate approaches and all other necessary work con- 
nected therewith, shall be executed, and at all times there- 
after malntatned, at the expense of the company. 

By sect. 58 it is enacted. 

If in the course of making the railway the company shall 
sue or interfere with any road, they sh^ from time to time, 
make good all damsge done by them to such road. 

In the same session of Parliament the Lancaster 
and Carlisle Company obtained an Act (S&9 Vict. 
c. 83), to enable them to alter the line of such rail- 
way, and to make a branch tiierefrom, and for 
other purposes relating thereto. To this Act the 
Rojral assent was given on the 21st July 1845. The 
bridge in question and a considerable length of 
railway on each side of it were constructed ; and 
the highway in question was lowered and inteifered 
with under the provisions of the last-mentioned 
Act. 

By sect. 1 of this Act it is enacted, 

That all the powers to take lands, and all other the powers, 
Authorities, provisions, directions, penalties, forfeitures, pay- 
ments, exemptions, remedies, regulations, fclauses, matters 
and things contained in the said recited Acts, except such 
of them or such parts thereof respectively as are repug- 
nsnt to this Act, or as are by this Act expressly repealed or 
Altered, or otherwise provided for, shall extend and be construed 
to extend to this Act ; and shall operate and be in force in 
respect to the objects and purposes thereof as fully and 
effectually, to all intents and nurposes, as if the same powers, 
authorities, provisions, direcuons, penalties, forfeitures, pay- 
ments, exemptions, remedieB, regulations, clauses, matters 
«nd things were repeated and re-enacted in this Act 

There is no express provision in this Act for 
incorporating the Railways CUuses Act. There is 
no further provision in this Act as to making or 
maintaining roads or other wwks. 

In 1859 the Lancaster and Carlisle Railway 
Company obtained another Act(22 & 23 Vict. c. 124), 
Intituled '* An Act for authorising the Lancaster and 
Carlisle Railway Company to make new works and 
to make arrangement with other companies, and to 
raise further funds, and for other purposes." 

By sect 2 it is enacted. 

That the Lands Clauses Consolidation Act 1845, and the 
SaUways Clauses Consolidation Act 1845, save so for as any 



of the clauses sad provisions thereof respectively ars ezoepted 
or varied by this Acty are to be incorporated with this Aet. 

The question for the opinion of the court is 
whether the apps. are bound to keep in repair the 
public highway in question under their line and the 
immediate approaches thereto. If so, the order of 
the justices is to stand ; if not, it is to be quashed. 

Boviilj Q.C. for the resps. — ^The justices were right 
in holding Chat the obligation to repair was imposed 
on the resps. The bridge and approaches were con- 
structed at a period subsequent to the passing of 
the Railways CUuses Consolidation Act. By the 
1st section of that statute it is enacted that its pro- 
visions shall be applicable to the construction of 
future railways; and by the 46th section, after 
showing how bridges over highways with their 
ascents and descents are to be formed, it is provided 
that the Immediate approaches and all other neces- 
sary works connected therewith shall be maintained 
at the expense of the company. Here the alteration 
and excavations of the road were necessary to the 
construction of the bridge in question. The duty 
therefore of keeping them in a proper state was 
thrown on the company. And this luis beei^decided 
in the cases of 

The North Staffordshire Raihuw Compan» v. Dale, 27 
L. J., N. S., 147, M. 0. ; 

Leech v. The North Staffordehire Raihoay Oompanvy 
1 L. T. Rep. N. S. 332 ; 29 L. J., N. S., 150, fc. C. 

A, S. HiU for the apps. — ^In determining the 
extent of the obligations imposed on the company, 
this special Act as well as the Railways Clauses Act 
must be considered. Now by the 2nd section of 
the former Act their duty is limited to the con- 
struction of the work necessary in the formation of 
bridges. They are bound to make, but not to 
keep in repair, such works. But further conceding 
that the question must be governed by the public 
Act, it is manifest, from the language empLoyed^ 
that it was the intention that its provisions as to 
keeping approaches in repair should apply to 
approaches to roads carried over railway bridges, 
and not to those passing under them. The com- 
pany, therefore, in the present instance, are not 
bound to repair. 

BoviU repiied. 

Manley Smith (as amicus curioR) reiened the court to 
two Irish decisions on the statute: 

The Water/ord and Jjimerick RaUww Conmmg v. 

Ktame^ 12 Irish C. L. R 224 ; and 
Fosberry v. The Waier ford and LimeridcRaiUoay Corn- 
pang, 18 Irish C. L. B. 494. 

Cur. adv. tmU. 
June 11. — ^The judgment of the Court (Black- 
bum, McUor and Shoe, JJ.) was now deliveied by 

Blackburk, J. — ^The question in this case was 
upon the construction of the Railways Clauses Act. 
The fact was, that the company had, in carrying a 
railway bridge over a highway, lowered the hi^way 
in order to bring it to a proper depth below the bridge; 
and the question raised was, whether or not tiio 
railway company were, under the Railways Clauses 
Consolidation Act, bound to keep in repair the slope 
for the road under the bridge, the descent from the 
road being part of the approaches to the bridge and 
works connected with the bridge under the terms of 
the statute. The case was argued by Mr. BoviU 
and Mr. Stavely Hill ; and we were rather inclined 
at the close of the argument to hold that the true 
construction of the Act was to cast upon the rail- 
way company the burden of maintaining the road. 
At the close of the argument Mr. Manley Smith, as 
amictte curiae, informed us that there were two deci- 
sions in the court in Ireland upon the construction 
of the statute and we took time to look into those 
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decisions, which we find are precisely upon the very 
point. In the first, the Watafordand LimerickRailwa^ 
Company T. Kearney, 12 Lr. Com. L. Rep. 224, two of 
tthe learned judges, Fitzgerald and O'Brien, JJ., 
were of ofmiion that upon the true construction of 
the Act it was not to cast the burden of the 
maintenance of the road under those circumstances 
mpon the railway company. Hayes, J. diffei^ed in 
•opinion from them, and, so far as that decision 
"went, it was two judges to one ; but it was a decision 
«f the Irish Court. Subsequently, there was a 
second case upon which this point arose, that of 
Fotbeny y. The Waterford and Limerick Railway 
Company, 13 Ir. Conu !L. Rep., where the question 
was raised before the Irish Court of C. P., atid there, 
after considering the matter carefully, the full court 
(the Chief Justice and Ball and Keogh, JJ.) gave 
TBSSons, agreeing with the Irish Court of Q.B., 
in holding that the railway company were not 
liable at all ; and Christian J. gave a somewhat 
different reason for his opinion, but he also agreed 
in the result that the railway company were not 
bound to repair the road under the circumstances. 
And I am bound to say, looking at the reasons given 
in that very carefully considered case in the C. P., 
they seem very strong reasons for the opinion that 
court entertained. We know that the decisions and 
opinions of law courts in England of co-ordinate 
jurisdiction are not final as those of courts from 
which there is no appeal, and they would not be 
binding on us, but still they are judgments which 
we are bound to treat with great deference and re- 
spect ; still, if we take a different opinion, we should 
be bound to act on our own opinion, instead of con- 
sidering the reasons given by those courts. The 
decisions given in the Irish courts are, of course, 
still less binding upon us ; but we cannot say clearly, 
in this instance, that we ought to decide the other 
way. We think we ought to pay considerable re- 
spect to their opinions, and that upon this Act, 
^which is very obscurely worded, though the incli- 
nation of our opinion would lead us to construe it 
the other way, yet the case is not sufficiently free 
■from doubt to induce us to decide contrary to what 
rthey have decided upon the matter in that court. We, 
~in deference to their opinion, and>vithout attempting 
<to say we think they are wrong, though it turns the 
iMlance where we have considerable doubt, must 
'give judgment in this case in favour of the railway 
company, who were the apps., and consequently 
must decide that the magistrates were wrong. It is 
!'not a case in which costs can be given. 

Judgment for the apps^ without costs, 

Monday, June 18, 1864. 
Reo. V, The Coroner of Staffordshire. 
Coroner^s inquisition — Evidence not vpon oath. 

The Court refused to quash a coroner's inquisition on the 
ground that evidence was received not upon oath, 
there being no mala praxis, and no mischief^ having 
resulted, and the jury ftaving found their verdict upon 
Iks other evidence only. 

Rule nid for a certiorari to quash an inquisition 
I upon the body of a person whose death was caused 
' by a boiler explosion at the ironworks of Messrs. 
• Johnson, at Wolverhampton. A verdict of man- 
■ slaughter was returned. 

The ground of the motion was, that at the 
inquest the evidence of a boy, aged eleven, was 
taken, but not upon oath. From the affidavits on the 
I • other side, it appeared that the coroner in summing 
up told the jury to disregard his evidence, and that 
there was no reliance to be placed upon it ; that the 
. jury were of that opinion, and found their verdict 
upon the other evidence before them only. 



D. D. Keane, Q. C. and W. J. Pome showed 
cause on behalf of the coroner, and T. Jones oa 
behalf of the Crown. — ^This is not a case in which 
the court is bound to interfere ex debito justitia. 
Here there is no defect on the face of the inquisition, 
and no corrupt or indirect conduct on the part of 
the coroner, and the jury say they did disregard the 
evidence : 

Jarvis on Coroners, 264 and 318, 2nd edit ; 

Jlowell V. Lock, 2 Camp. 15; 

Stanlack's case, 1 Vont 181 ; 
. Afichael Bardee's case, 2 Sid. 90. 

Macnamara in support of the rule. — ^It is conceded 
by the other side that the boy's evidence waa 
illegally taken. That was contrary to 4 £dw. 1, st. 2, 
** De Officio Coronatoris." An inquisition felo de se 
carries with it the forfeiture of all goods and chattels 
and condemns to an ignominious burial. And aa 
such consequences attadi to it an inquisition, taken 
upon illegal evidence ought not to be allowed to 
stand good. It may be evidence in another pro- 
ceeding: 

. ieeCt(%, 5B. &Ad.2dO; 

Jones V. White, X Stra. 67 ; 

2 Taylor on Ev. 1411 ; 

Com. Dig. " Officer" G. 13 ; 

2 Bum's Just "Coroner," 42 ; 

6 Vin. Abr. " Coroner," A. B. 

Cockburn, C. J. — ^I am very far from saying that 
if it had appeared that any actual mischief had 
resulted from the admission of this evidence, which 
was clearly irregularly taken on the inquest, thia 
court would not have interfered. This is an appli- 
cation, however, which it is in our discretion to 
grant, and no mischief having been caused, and 
there being abundant evidence to sustain the in- 
quisition, and the jury having disclaimed being 
influenced by it as to their verdict, I think we ought 
not to interfere. 



The rest of the Court concurred. 



Rt^ discharged. 



C0T7BT OF COMMON FI<KAS. 

Bflported by W. Matd and Lcmlet Sxim, Esqn., 
Barristen-at-Law. 

Thursday, June 2, 1864. 

Wallinoton (app.) v. Willes (resp.) 

Local Government Act 1858, 21 ^ 22 Vict, c. 98. 

By sect. Bo oj the Local Government Act 1858 it is 
enacted, that ^^ memorials under sect. 120 ofUie Public 
Health Act 1848 shall be addressed to one of Her 
M<^esti^s principal Secretaries of State," and by 
sect. 81, that ^^dll orders made by such secretary shaU 
be binding and conclusive :** 

Held, upon an appeal under this Act, that the interest 
upon expenses incurred by a local board of health ran 
from tie time the amount due was ascertained, and 
notjrom the time of the first demanding^ and that the 
decision of the Secretary of State as to the amount of 
the claim for expenses and interest thereon was final. 

This was a case stated for the opinion of the 
court by justices under 20 & 21 Vict, c 43. 

CASE. 

In the year 18o2 the parish of Leamington was, 
by a provisional order of the General Board of 
Health, confirmed and made absolute by the Public 
Health Supplemental Act 1852, created a district for 
the purposes of the Public Health Act 1848, and the 
said Public Health Act, with the exception dt 
sect. 50, was applied to and put in force within the 
said district. 

On the 21st Sept. 1858, two streets within the 
district of Leamington, called respectively Kussell- 
terrace and Farley-street, and which were not at 
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the time highways within the meaning of the said 
09th section of the Public Health Act 1848, were 
not sewered, levelled, pared, flagged, channelled, 
metalled and made good to the satisfaction of the 
local board of health for the said district. There- 
upon the local board, hy notices in writing to all 
the owners within the meaning of the said Act, of 
the premises fronting, adjoining, or abutting ux>on 
the whole of the said streets respectively, required 
them respectively within one calendar month from 
the service thereof, to sewer, level, pave, flag, 
channel, metal and make good so much of the said 
streets respectively as their said premises respec- 
tively fronted or adjoined to, or abutted upon. 
Cqpies of the notices thus served on the resp. are 
hereto annexed and marked B and C. Such notices 
were not complied with by any of the said owners, 
and the local board thereupon executed the works 
mentioned or referred to in the said notices respec- 
tively, and incurred certain expenses in so doing. 

The resp. was and is the owner of certain lands 
abutting upon the said street, called Bussell- 
terrace, and also of certain other lands abutting 
upon the said street called Farley-street, and the 
proportion of the respective expenses calculated, 
according to the frontage of her said lands respec- 
tively, and settled by the surveyor imder the said 
Public Health Act 1848, as due from her, was 
642iL 12s. Sd, in respect of her lands abutting on 
Russell-terrace, and 92/. 2». 6rf. in respect of her 
lands abutting on Farley-street, making a total of 
734^ 14«. 9d. 

The local board have not at any time declared 
the said expenses to be private imporovement ex- 
penses within the meaning of the Public Health 
Act 1848. 

On the 21st Dec. 1859, payment of the sum of 
784/. 14«. Od, being the a^^gregate of the above- 
mentioned proportions, with interest to that day, 
was duly demanded by the said local board of the 
said resp. On the 26th Dec. 1859, the resp. duly 
addressed to the Right Hon. Sir George Cornewoll 
licwis, Bart., the then Secretary of State for the 
Home Department, a memorial under the 120th 
section of the Public Health Act 1848, and the 65th 
section of the Local Government Act 1858, stating 
the grounds of her complaint against the said local 
boaM and appealing for relief in respect of the said 
sum of 784/. 14«. 9d, claimed by the said local board 
from her. She also duly gave notice in writing to the 
local board that she disputed the amount of the 
proportions of the expenses so settled by the sur- 
veyor as above mentioned. Thereupon the local 
hoard took the matter into consideration, and on the 
20th Feb. 1860 they reduced the former proportion 
or sum to 618/. 7s. Sd., the latter still remaining at 
92/. 2s. Gd.y making a total of 705/. 9«. 9<1, and duly 
gave notice of this decision to the resp. 

Within seven days after the receipt of tliis last- 
mentioned notice the resp. duly addressed to the 
said Secretary of State a second memorial under 
the sections before quoted, stating the grounds of 
her complaint against the said local board, and 
appealing for relief in respect of the said sum of 
705/. 9«. 9rf. claimed by the said local boani from 
her. After an inquiry into the subject the Right 
Hon. Sir George Grey, Bart., the present Secretary 
of State for the Home Department, made an order 
thereon, dated the 20th Nov. 1868, to the following 
^ect, namely, '* that the resp. should in full of all 
demands pay to the said Leamington Local Board of 
Health the sum of 679/. 7». Id., in respect of the 
works carried out by the said board." The said Sir 
George Grey also made a further order or certificate 
of the costs of the inquiry dated the same day. 
After the making of these orders, resp. on the 17th 
Dec. 1863 duly tendered to the collector of the said 
local board of health the sum of 679/. 7s. Id. 



awarded by the said Secretary of State, but the 
collector, acting under instructions from the said 
board of health, refused to accept the same, and the 
said board have since commenced proceedings under 
the said Public Health Act for the recovery in a 
summary manner of the said sum of 679/1 7s. !</., 
and also of interest thereon after the rate of 5 per 
cent, per annum from the said 2l8t Dec. 1859, to* 
which they claimed to be entitled. 

Accordingly, upon the 8th Jan. 1864 an informa- 
tion was laid before Charles Afilward, Esq., one of 
Her Majesty's justices of the peace in and for the 
county of Warwick, by the app. Richard Archer 
Wallington, who was and is clerk to the said board, 
and who laid such information as such clerk and oa 
behalf of the said local board. 

The said information afterwards, on the 20th Jan> 
1864, came on to be heard before us the under- 
signed justices of the peace in and for the said 
county assembled and acting together, and the- 
respective parties appeared before us. 

It was admitted that the said local board of healtb 
were entitled to the said sum of 679/. 7s. Id., but it 
was contended on behalf of the resp. that she was. 
not liable to anything more than that, and that the 
question of interest was included in the order of 
the Secretary of State, which was made binding and 
conclusive under the said 81st section of the Local 
Government Act 1858 ; while on behalf of the local 
board it was contended that they were entitled to- 
interest by force of the 62nd section, and that the- 
Secretary of State had no power to entertain th& 
question of interest. 

Evidence was adduced before us on the part of 
the app., that the said notices to make the streets 
had been given and demand made for the expenses 
as above set out. That the resp. had duly memo- 
rialised the Secretary of State as above mentioned,, 
and that, after inquiry into the subject, the Right 
Hon. the present Secretary of State for the Hom& 
Department made an order thereon dated the 20th 
Nov. 1863, and also a further order or certificate of 
the costs of the inquiry dated the same day. 

After hearing the case we the said justices con- 
sidered the said order of the Secretary of State was 
conclusive upon us, and we ordered that payment of 
679/L 7*. Id. be made by Mrs. Willes to the said 
local board in full of all demands in respect of the- 
matters set forth in the said information. 

The questions for the opinion of the court are: 

1. Whether our decision was or was not light in 
point of law. 

2. If the said local board are entitled to any 
interest in addition to the sum awarded by the- 
Secretary of State, from what day or time, and on 
what sum is sueh interest claimable ? 

If our said decision was right, our order as nuide 
is to stand good ; if not, we request the court to 
remit the matter to us in order that we may make a 
proper order in accordance with their decision. 

Given under our hands this 22nd day of Feb» 
1864. John P. Guubins. 

E. WlISLER. 

H. IJcyd, for the apps., contended that the resp^ 
was bound by sect. 62 of the Local Crovemment 
Act 1858 to pay the interest demanded, and that 
such interest was to run from the date of the de- 
mand by the local board, and not from the date of 
the order made by the Secretary of State. 

Markby, for the resp., who contended that the 
interest only ran from the time that the amount to- 
be paid was ascertained, was stopped by the Court. 

Erle, C.J. — ^I am of opinion that our judgment 
should be for the resp. The 120th section of the 
Public Health Act 1848, which gives the power of 
appeal from the local board to the general boards 
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speaks only of expenses incurred by the local board 
in executing the necessary works, and as no mention 
is made of interest a claim for such cannot be made 
under that section. Then follows the Local 
Government Act 1868, by the 62nd section of 
which it is enacted that expenses shall be a charge 
upon the premises in respect of which they have 
been insured, and shall bear interest at the rate of 
5 per cent And by the 66th section the appeal 
shall be to the Secretary of State instead of to 
the general board ; and as this provision follows that 
relating to the payment of interest, it is clear to my 
mind that it was the intention of the Legislature 
that the Secretary of State should adjudicate upon 
the whole claim, including interest. i 

Williams and Btles, JJ. concurred. 

Judgment for the resp. 

Attorneys for resp., BeB, Steward and JJoyd, 
for Balxr and Brown, Warwick. 



JUDICIAL COMDIITTEE OF THE 
PBIVY COXJXCIL. 

Beported by Jajixs PATBi»oy, Esq., 6f the Mlddla Temple, 
BuTlster-at-Lavr. 

Saturday, July 23, 1864. 

(Present— The Right Hon. Lord Kinosdown, Sir 
E. Rtan and Sir J. Romilly, M. R.) 

Falkland Islands Company v. R. 

WUdtmimaU — Eight to capture — Grant from Crown — 
tjcase from Crown, 

A grant of land in fee by the Crown, and also a licence 
to depcaturt cattle on Crown lands (which is in sub- 
stance a lease), carries with it the right to capture and 
appropriate all wild animals found on such land. 

Where cattle had been introduced into an island, and in 
course of time many escaped and lived in a wild state : 

Held, in construing a grant by the Crown of the lands, 
these wild cattle were to be treated as animals feres 
natures. 

This was an appeal from an oi^er of the police 
court of Stanley, in the Falkland Islands, dated the 
26th Feb. 1862, as to the right of the Falkland 
Islands Company to hunt and kill wild cattle on 
their lands. A penalty is imposed by the local sta- 
tutes on all who, without lawful cause, hunt, kill, or 
wound wild cattle. 

The Falkland Islands Company, in 1859, obtained 
from the Crown a grant in fee of the southern 
peninsula of the East Falkland Islands, with the 
power to hunt, catch, kill, or tame all live stock 
upon the same. 

In I860 the company also obtained a grant of 160 
acres as follows : 

Know ye, that for and in consideration of the earn of 96; 
stexiing to us paid by the corporation of the Falkland Islands 
Oompwiy, we of our special grace, certain knowledge and 
mere moticm have given, granted, and do by these presents, 
forns our heirs and socoessors, give and grant unto the said 
corporation and their successors all that lot or parcel of land, 
sAtaated on the western shore of Port Salvador, north of the 
Bio Pedro, containing one hundred and sixty acres, and num- 
bered 2 D, and more particularly described as to metes and 
bounds in the official plan or survey made by Arthur Bailey, 
Es^ surveyor, in ibe month of Jan. 1860, which plan or 
■arvey is now of record in the office of oar Surveyor- 
Oeneral of the Falkland Islands and their dependencies. To 
have and to hold the said lot or parcel of land, and all and 
wfngolar the premises hereby granted, with the rights. 
members and appnrtenancee, unto the stUd corporation and 
their suceeeson for ever, he and they yielding and paying 
tor the same to ns, our heirs and successors, one peppercom of 
yaacly rent on the Ist Jan. in each year, or so soon thereafter 
•a the same shall be lawfully demanded: Provided, never- 
tteless, that it shall at all times be lawful for us. ourheira and 
soooessora, or for any pereon or persons acting in that 
Mhslf hy our or their anthority, to resnnw and enter opoa 

[Mag. Cas,— Vol, m.] 



possession of any part of the said lands which it may 
at any time by us, our heirs and successors, be deemed 
necessary to resume for making roads, canals, bridges, 
towing paths, or other works of public utility or convenience, 
and such lands so resumed to hold to us, our heirs and sno- 
oessore, as of our and their former estate, without making to 
the said corporation and their successora any compensation 
in reB]>ect thereof, so nevertheless that the lands so to be 
resumed shall not exceed one-twentieth part of the whole of 
the lands aforesaid, and that no such resumption shall be 
made of any lands upon which any buildings may have been 
erected, or which may be in use as gardens or otherwise for 
the more convenient occupation of any such buildings: 
and provided also, that it shall at all times be lawful for ua, 
our heira and successors, or for any person or persons acthig 
in that behalf by our or their authority, to out and take away 
any indigenous timber, and to search, dig for,;and carry away 
any stones or other materials which may be required for 
making or keeping in repair any roads, bridges, canals, 
towing-paths, or other works of public convenience or utiiity: 
and we do hereby save and reserve to us, our heira and suo- 
cessorH, all mines of silver and gold and other precious metals, 
and also all mines of coal in or under the said land, with fnli 
liberty at all times to search and dig for and carry away the 
same, and for that purpose to enter upon the said land or any 
part thereof. 

There was also licence for depasturing cattle on 
the said lands. 

The company, after obtaining these grants, used 
the lands for breeding and depasturing cattle. In 
1860 the governor received a copy of new rules and 
regulations, and, among other tmngs, a licence was 
to be granted on payment of a fixed sum empower- 
ing the holder to kill wild cattle. The company 
considered they had the right to kill the cattle. 
But the Government maintained the contrary, and, 
haying summoned the company's manager for 
hunting and killing the cattle without a licence, the 
magistrates at the police court ordered the company 
to pay a large sum by way of penalty. The present 
appeal was then brought, and a special case was 
stated, and the question put to the Judicial Com- 
mittee of the Privy Council was, whether, having 
reference to the rights of the apps. with regard to 
the said wild cattle, the proceedings and oi^er are 
correct in point of law. 

Sir H, Cairns, Q.C. and C, E, Pollock for the appS!. 

The Attorney-General (Palmer) and MeluUl for the 
resps. 
Authorities cited : 

Sutton V. Moody, 1 L. Baym. 260; 

Year Book, 12 Hen. 8; 

IBLCom. 420; 

Morgan v. Bisaell, 3 Taunt. 55; 

BacAb. "Leases," K. 

Judgment was delivered by 

Sir J. BoMiLLY, M. R.— The question referred b/ 
Her Majesty to their Lordships is not, as is stated 
in the special case, whether, having reference to the 
right of the apps. with regard to the wild cattle, the 
proceedings and order of the governor, and of the 
chief or stipendiary magistrate referred to in tlie 
special case, are correct in point of law, but '* whether 
under the freehold or leasehold grants, or either of 
them, made to the Falkland Islands Company, as set 
forth in the petition for leave to appeal, the com* 
pany and their agents are entitled to kill and 
destroy wild cattle found on the lands, the subject 
of this grant." Prior to the year 1846 the whole 
of the soil of the Falkland Islands, and the 
absolute possession and dominion of all wild cattle 
and wild stock upon those islands, were the sole 
and exclusive property of Her Majesty, and such 
property and dominion still remain vested in Her 
Majesty, except so far as she may have granted anjr 
portion of this right to others. On behalf of the 
apps., the Falkland Islands Company, it is con- 
tended that Her Majesty has granted to them the 
exclusive right of kilUng wild cattle which may be 
found on the land sold by the Crown to the appi* 
during the period of their lease. In 1859 and 1860 

H 
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grants of land of 160 acres each were made by 
the Crown to the Falkland Islands Company in fee, 
with a proviso securing to the Crown the right of 
re-entering on the land for the purpose of nmking 
roads, canals and other works of public utility, the 
right to cut timber, and to search for and carry 
away stones or other materials which might be 
required for making or keeping such works in 
repair, and also reserving to the Crown all mines 
of gold, silver, precious metals and coal, with full 
liberty to seardi for and carry away the same. 
Thereis no other reservation in the grant. Incidental 
to the grant of the land was granted a licence 
or lease to depasture stock on 10,000 acres, the 
limits of which were strictly defined in the instru- 
ment for a term of twenty years, in consideration 
of an annual rent of 10/., subject to the same reser- 
vation as the grant of the land in fee-simple. Their 
Lordships are of opinion, that though this is en- 
titled a licence to depasture stock, it is in law a 
demise of the land therein contained, to which the 
ordinary rights of a lessee attach, and consequently 
that the land thereby demised, subject to the rights 
of the Crown and the performance of the condition 
contained in the licence, belong to the Falkbuid 
Islands Company as their exclusive property during 
the period of the lease. It is not disputed 
that the law prevailing in the Falkland Islands 
must be considered to be the common law of Eng- 
land, modified only by such statutes as apply to 
these islands. Their Lordships are also of opinion 
that by the common law of England the grant of 
the land in fee-simple of the lots of 160 acres, 
and the demise of the lots of 10,000 acres, con- 
fers upon the grantees and lessees thereof the 
iexclusive right of killing and taking all game, 
^beasts of chase, and animals which are properly 
fercB natures, which may at any time be upon their 
land, so long as such animals may be and remain 
upon the land so granted or demised. It is con- 
tended, on the part of the Crown, that the wild 
cattle are not animals that come within this descrip- 
tion ; that it is matter of history that the Falkland 
Islands, when first taken possession of on behalf of 
Her Majesty, contained no such animals as wild 
cattle, horses, swine, or goats ; and that these animals, 
which were not indigenous in the island, have been 
introduced by Her Majesty's subjects into the is- 
land ; that some which escaped or were turned loose 
have bred, and have increased so prolifically as to 
have overrun these islands, but that they axe only 
wild in the sense that they are not restrained by 
fences and boundaries; that such being the origin 
and nature of the animals they cannot properly be 
termed animals fera tkUutcb. Their Lonlships con- 
sider that it is not necessary for them to determine 
this question in the present case, because it appears 
to them that so far as regards any question between 
the apps. and the Crown this question was deter- 
mined between them in settling the terms of the 
agreement entered into between the Secretary of 
Btate for the Colonies and the apps., which ended in 
a grant made to them by the Crown on the 8th Sept. 
1859. Her Majesty's Emigration Commissioners 
were empowered to enter into the negotiation with 
the Falldand Islands Company, and to settle the 
t^rms of the grant on behalf of Her Majesty, and in 
doing so the Emigration Commissioners agreed with 
the Falkland Islands Company that the wild cattle 
should be treated as animals fercB natura^ in which 
ho property could be acquired until killed or taken. 
The Falkland Islands Company proposed that the 
jprrant should be made in these words: — *<The 
Governor of the said Falkland Islands should grant 
the said company all that peninsula, &c., together 
with all live stock upon that i)eninsula, and upon 
the islands aforesaid " In reply to this the Emigra- 
tion Commissioners stated that the words << together 



with all livestock, &c.,'' would imply a property on the 
part of the company in any wild cattle which might 
be on their land. Now, the words in the heads of the 
agreement inclosed in the Colonial-office letter to 
you of the 20th Aug. are '' the grant to carry the 
right to kill and tame wild cattle within the granted 
territory." The commissioners understand the 
intention of the Secretary of State to have been to 
allow the company the privilege of hunting and 
killing wild cattle which might be at any time on 
their land, but not to interfere with the general 
principle that vrild cattle being fens natura no pro- 
perty in them can be acquired. The alteration 
should therefore run " together with the power to 
hunt, kill, or tame all live stock," &c This was 
assented to on the part of the company, and the 
words suggested by the Emigration Commissioners 
were accoj^ngly adopted. Their Lordships, there- 
fore, are of opinion that this must be treated as one 
of the terms of basis of the negotiation on the 
fahh of wliich both the subsequent grants and 
licences to depasture cattle were applied for and 
made, and that it consequently follows that where 
the grants were made by the Crown to the com- 
pany, it must be taken to have been treated 
on both sides that the wild cattle were to be con- 
sidered as animals ,/erce naturae in the absence of 
any expression or reservation to the contrary. ^ If 
this be correct, then their Lordships are of opinion 
that the Ordinance passed by the local legislature 
in 1853 does not affect the right of the apps. The 
37th section of that Ordinance did not prevent Her 
Majesty from granting plots of land on any term* 
that might be thought fit ; and the words " without 
lawful cause " and " unlawfully," which are intro- 
duced into that section, seem to have been expressly 
inserted for tlie purpose of saving the rights of any 
person who might be so entitled. Their Lordships, 
therefore, are of opinion that in the absence of any 
reservation to the Crown of any right of killing or 
taking wild cattle on the lands granted or demised, 
it must be held that the right of killing and taking 
such cattle while on the lands granted or demised 
is included in such grant and demise, and is not 
prohibited by the 37th section of the Ordinance of 
1853. And they will humbly recommend Her 
Majesty accordingly. Judgment for apps. 

Apps.' solicitors, Bischqffe, Coxe and Bompas, 
Kesp.'s solicitors. Solicitors of the Treasurtf. 



BOLLS C0T7BT. 

Reported by H. B. Youxo, Esq., Bariister-at-Law. 

Thursday, June 30, 1864. 

Thb Attornet-Genbral v. The Hospital of 
St. John, Bedford. 

Charity — Adoowson — Trusts of-^The Municipal Cot' 
poration Act, 5^6 WtlL 4, c. 76, «. 71. 

Where the court was satisfied, upon the evidence ad- 
duced, that certain charitable trusts were originally — 
viz,, on or before a.d. 1280 — impressed upon lands 
belonging to a hospital; that those trusts still re> 
mained untouched; that the master and the corpora^ 
tion of the hospital still existed, although some of the 
objects of the trusts had disappeared even prior to 
A. D. 1444 ; and although the corporation of the town 
of B. had subsequently acquired certain rights over 
me cmpointment of the mastership of the hospital, to 
which an adoowson had always been attached: it was 

Held, that the acquisition by that corporation of their 
rights could not be assumed to have been for their 
individual benefit ; that such acquisition did not 
sttpersede the prior and existing charitable trusts; 
that the hospital was a charity in tlie proper and ordi" 
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■orjf JoiM of that word; and that it and itspropei'ty 
must be dbolt with accordingly : 

.Vtid, also, that the charity was within the Municipal 
Corporation Act Qtbi supra), and that the corporation 
of the town of i, had no power to sell or dispose of 
the adoowson. 

The facts of this case, the nature and effect of 
the arguments and the authorities cited in it, will 
sufficiently appear from the judgment of the M. li., 
infra. 

The Attorney-General^ IJobhouse, Q. C, and T, II. 
TerreJl appeared for the informant. 

BaggaUay, Q. C. and Wickens for the def ts. 

The Master of the Bolls. — In this case an in- 
fonuation has heen filed by the Attorney-General, 
against a corporation called the Master and Co- 
Brethren of the Hospital of St. John the Baptist, 
4it Bedford, against the Bev. Henry Fearse, the 
master of the Hospital, and rector of the parish 
•of St. John the Baptist, in Bedford, and against 
4ke corporation of the town of Bedford, praying a 
declaration that the whole of the lands belonging 
to or in tho possession of the first-named defts., 
belong to the hospital, and are subject to the trusts 
of the hospital as declared by Bobert de Parys ; and 
that no part thereof belongs to the rectory of tlie 
said parish, or to the master of the said hospital, 
otherwise than as such master ; and that a scheme 
may be settled for the application of the rents of the 
property. The information asks, in effect, for a 
decUration that the property of the hospital is sub- 
ject to a charitable trust ; and for a scheme for the 
better administration of the property itself, and for 
the better application of the income to be derived 
from it. Those objects are opposed by the cor- 
poration of Bedford on the ground that this hospital 
isneither a charitable corporation nor a charity in the 
ordinary sense of the word ; but that the property 
or the principal part of it belongs to the rectory of 
St John's, which is united with and inseparable from 

ite mastership of the hospital; and that the ad- 
Towson, or perpetual right of presentation to that 
rectory, belongs to and is vested in the corporation 
of the town of Bedford, llie questions which I 
have to determine are: whether the whole or any 
part of the property belonging to the hospital was 
given for charitable purposes ; and, if not the whole 
property, but a part only of it, then what part was so 
pven? The first evidence produced of the original 

'transactions is to be found in an entry in an ancient 
book of memoranda made on the 2drd Jan. 1400, and 
which professes to give an account of the charter of 
endowment of Bobert of Parys, in the year 980. If 
that be a true accoimt of a genuine document, it is 
difficult to discover any means by which to avoid 
concluding that the original foundation of the 
hospital was for charitable purposes, in the strict 

.^and ordinary meaning of the word. The original 
charter is not now produced ; but if the document 
to which I am referring be correct, it was in cxist- 

'€nce in Jan. 1400 ; for, in the words of the entry at 

•the foot of the memorandum, it is stated that the 

• original letters of the foundation of Bobert of Parys 
were then seen, examined and handled, and found 

•to be under seal and free from all suspicion and 
•defect. Some doubt is thrown on the date of that 

• document. In the copy to which I have referred, 
the document is stated to bear date in the year 980. 
I was of opinion that either the date was miscopied, 
or a very serious donbt was cast upon the genuine- 
ness of the original document itself. I have, how- 
ever, examined the evidence on this point very care- 
fully, and I have come from it to the conclusion 
that the charter is an authentic document. I think 
•that the date was erroneously altered by the copyist 



from 1280 to 980. By that instrument, then, the 
copy of which appears to be professedly given in the 
exact words of the original, Bobert of Parys is styled 
the founder of the new hospital, " Fundator Nov! 
Hospitalis." Those, I think, arc the words used. 
According to that document, the hospital was 
endowed and established for the support of two or 
three brethren — of whom the more advanced was to 
be the master — and also for the relief of frce-boni 
inhabitants of the town of Bedford in needy circum- 
stances, to be presented to them for that purpose. 
It provides for their mode of living and their dress. 
It appears, however, by that document that, although. 
Bobert de Parys is styled Fundator Novi Hospitalism 
three other persons had endowed the hospital 
with possessions, but who were all then dead. 
It appears also by other documentary, evidence, 
which I have examined, that the hospital had really 
been founded in the reign of Hen. 11. I cannot, 
however, allow that circumstance to destroy the 
statement mode in the charter, or the unavoid- 
able conclusion to be drawn from it. Bobert de 
Parys had the power to declare what were the 
objects for which the hospital was founded, and tho 
laws by which it was to be regulated. Proceeding 
tlien upon that conclusion, and considering the^ 
account of the objects of the original foundation to 
be correct, it follows that, if that charter has not 
been lawfully superseded by any subsequent act or 
proceeding, the whole hospital was given, at that 
time, for charitable purposes, and that its posses- 
sions were intended to be so applied. It also fol- 
lows as a necessary consequence, that the subsequent 
endowments, unless otlferwise specified by their 
respective grantors, were to be applied for the same 
purposes. That view is confirmed by many later 
endowments, which were made " Deo et Hospitali 
Sancti Johannis Baptists et fratribus ibidem Deo 
servientibus," and in some, '^In sustentationem 
pauperum pnedicti hospitalis.*' The taxation of 
Pope Nicholas, in the time of Edw. I., omits all 
notice of eleemosynary institutions ; and this hospital 
is not mentioned, although its existence at that 
time is proved incontestably. From the earliest 
time that any mention is made of the parish of St. 
John, it appears to have been attached to the hos- 
pital itself. If both the great and small tithes were 
taken by the master and brethren, and if they per- 
formed the ecclesiastical and parochial duties 
attached to the parish, the question whether it was 
a rectory or a vicarage was not a matter that would 
be kept very distinct. It was practically imma- 
terial. The earliest notice of it amongst the papers 
before me is an entry in the episcopal records of 
Lincoln, in the year 1209. It is there entered 
among the benefices belonging to the archdeaconry 
of B^ford, as a " vicarage, in the Church of St. 
John, Bedford, which belongs to the brethren of the 
same town." If the great tithes were takon 
by the master as parts of the endowments of 
his office, that would be quite correct; but, as 
the parochial duties would be performed by the 
master, or by one of the brethren, the distinction 
between a rectory and a vicarage might easily have 
faded away. Accordingly we find that in the 
return made in the Itolls for the augmentation 
office, there is this statement : " The Hospital of St. 
John, in Bedford, was founded by Bobert Parys ; 
to the intent to find a master and a priest to sing and 
pray for the soul of the said liobert Henry St. John 
and others which sh'ould be thereafter benefactors to 
the said hospital. The church of the said hospital 
is the parish church of itself ; and there bclongeth 
to the same about eighty-nine houseling people, 
and the said master and incumbent of the said hospital 
is the parson, and serveth the cure there ; and there 
is none other parson or curate to minister unto 
said parishioners there at times of visitation 
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but the said master and chaplain." Then it pro- 
ceeds to give the value of the lands, and afterwards 
says : *' There hath been no lands, tenements, or 
other hereditaments derived from the said hos- 
pital, since the 4th day of Feb. in the 27th year of 
the King's reign ; alheit, as it is said, the predeces- 
sors of the incumbent there hath put away of the 
possessions which sometime did belong or were 
parcel of the said possessions, but in whose time, or 
what the value thereof was, or the intent thereof, 
cannot be known." For nearly a hundred years from 
1280 to 1374, the master was regularly elected by the 
brethren, which is a clear proof of the existence of 
such persons as brethren, either residing in or 
belonging to the hospital up to the year 1374, when 
John Appeland was elected. When he vacated the 
office of master does not appear ; but it is tif ter an 
interval of seventy years that the next appointment of 
master is recorded. That took place in June 1444. 
That was on the presentation of the mayor of 
Bedford. From that time to the present the 
presentations have always been made by the mayor 
of Bedford. How that right became vested in him 
does not appear. It might have happened that 
the first mayor who appointed a master was 
one of the brethren of the hospital; and that 
subsequently that right was supposed to be 
vested in the mayor, in that character. It may 
have been that during the time of Henry the Sixth's 
reign the brethren had disappeared, and the mayor 
then assumed a function which no other person was 
capable of performing. It may also have been by 
some grant from the Crown. If it was by royal 
grant, all trace of it has* disappeared. We are 
therefore left to speculate as to the most probable 
mode by which the patronage became vested in the 
mayor. The subsequent appointments during the 
remainder of the reign of Henry the Sixth seem to 
have partaken of the agitation which was then per- 
Tading the country ; and from the beginning of 
June 1444 till the end of Aug. 1461, when Edward 
the Fourth was king, a period of seventeen years, 
no less than nine elections of masters of the hos- 
pital took place: a clear proof that some of the 
-vacancies were compulsory. Down to the election 
of John Strynger, which took place in Henry the 
Eighth's reign in 1530, the master took an oath to 
observe the ordinances of the hospital. Since that 
time the oath has been discontinued. The presen- 
tation was made by the mayor, or by the mayor and 
burgesses. The person selected was appointed 
sometimes to the mastership alone ; sometimes he is 
styled master or rector, and sometimes the presen- 
tation is to the hospital or parish church. In all 
cases the mayor presents ratione officii^ and nowhere 
does it appear that the mayor was a brother of the 
hospital ; but up to that time, that is, to the appoint- 
ment of Strynger in 1530, the trusts of the original 
foundation are strongly impressed on the hospital 
and on its possessions. Nothing that has occurred 
since removes, or indeed, in my opinion, tends to 
abrogate or diminish the trusts so imposed. It is 
not, I think, necessary to go into any detailed 
enumeration or consideration of the facts connected 
with the subsequent history of the hospital, llie 
result generally may be shortly summed up to this 
effect : A person of the name of Conyers obtained a 
grant from Queen Elizabeth of the reversion in 
the right to nominate the master on the next 
Tacancy on the assumption that the hospital was a 
charity which had become vested in the Crown, 
under the statute of Chantries, in the 1 Kdw. 6. 
The interest of Conyers, such as it was, became 
Tested in Williams, who was mayor of Bedford in 
the reign of James I., and he, and after him, several 
persons deducing title through him, claimed the 
right of nomination of a clerk to the mastership, 
at their private property under a grant from the 



Crown. Tlie decisions of the courts were uniformly 
against all such claimants. Divers of those case» 
have been reported. The first is Cro. Eliz. in 
1588, reported 2 Cr. 790. Then again it appeara 
to have been heard in 1616, in the reign of 
James I., of which copies of the record are pro- 
duced; and again it was heard in the time of 
Lord Hardwick, in the reign of Geo. 11. reported in 
WiUes' Reports. Those cases do not, any one of 
them, regulate the case before me ; but they are 
brought forward apparently to establish this con- 
clusion, namely, that as Williams and his descen- 
dants endeavoured to fix a trust on this hospital,, 
under which they claimed to be entitled, and as the 
court had in every case rejected the claims and 
decided against the trust, therefore there was no trust 
affecting the hospital. But the fact is, that the courts 
only decided that the trust on which the claimants- 
relied, and which was necessary to support their 
contention, had no existence. The question, whether 
there existed a charitable trust which affected these 
lands of the hospital, in the sense in which it is now 
brought before me, never was raised. That appears 
by an examination of all the cases, and particularly 
by an examination of the case made, and decid^* 
in thQ Ex. in the reign of James I. ^^^lat was 
raised in 1611 was this: a claim, apparently at 
the instance of Williams, was made to have a trust 
declared of these lands, belonging to the hospital, in 
such a way as that it should appear that the hospital 
was part of the possessions belonging to but con- 
cealed from the King; but no claim was made to the 
property of the hospital on the ground of its being a 
charity to be duly administered according to the 
trusts of its original foundation. In tnith, if the 
decision had been the other way, and had established 
the particular trust insisted upon by Williams, it 
would have been fatal to the present case. It 
would have established the right of the Crown to- 
the land, as forfeited und^r the statute of Chantries. 
The decision was adverse to the claims of Conyers 
and Williams, as indeed it must have been, having 
regard to the reported cases on this subject, which are- 
collected in Adams v. Lcunbert, 4 Rep. 104, b. They 
were much considered in an information filed against 
the Fishmongers' Company, in the case of Kneae- 
worilCs Chctrity, and Preston's CItariti/y 5 M. & C. 11, 16, 
where it appears by the whole current of authorities- 
that if the primary object of a hospital was charity 
— the support, for instance, of a master and 
brethren — the adjunct of an injunction that they 
were to pray and sing for the souls of the founders 
and benefactors, did not taint the charity and render 
it all forfeitable to the Crown. Consequently, if 
the view that I take of this case be correct, and if 
it had in 1611 been proved that the hospital was- 
originally founded and endowed for charitable pur- 
poses, and that the praying for the soul of a 
benefactor, or for the soul of the founder, was a 
mere adjunct, and not an essential part of the 
endowment, that would have been a complete 
answer to the claim of Williams, inasmuch as it 
would have removed the title of the Crown, under 
whose grant alone he could have derived any right, 
and under which alone he claimed. That is shown 
again in the case reported in Willes, 608. All that 
that case decided was, that, as between the cor- 
poration and a grantee fiom the Crown, the cor- 
poration was entitled to present. After a continued 
user of that right for upwards of 400 yeara, no one 
will now contest that right of the corporation. But 
that does not dispose of the question before me. 
That question is, did they exercise that right for 
their own individual benefit as a corporation, or as 
trustees of the charity of the hospital of St. John, and 
for the purposes for which that was founded ? I was 
strongly pressed at the hearing with this argument 
— How'didthat right get to the corporation? whence- 
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did the mayor derive hie right to present to the 
mastership? The right is not now disputed; and 
if you cannot trace the origin of the right, it must 
be assumed that they acquired it as they did the 
rest of their corporate property, for their own 
indiridnal adrantage. But in my opinion the error 
in that reasoning, which likens the acquisition of 
the right of presentation to the acquisition of other 
property, the original grant of which is lost, lies 
in this : that I have here evidence of the nature 
•of the property, and of the trusts attached to 
it, anterior to the right of the corporation; 
.and that the acquisition of that right does not 
•^f itself supersede or destroy the prior trusts. 
If I were compelled to answer ihe question 
I have put as above, as to the mode by 
which the mayor obtained the right of presentation 
.to the mastership, I should be disposed to say that 
ib& right was acquired by imresisted usurpation 
during the troubles of the reign of Henry VI. But 
it is not necessary for nie to answer that question. 
'The trusts originally impressed on the lands, with 
which the hospital was endowed, remain untouched. 
The corporation of the hospital is still in existence 
and in use, and the master still exists ; and although 
the brethren have disappeared, and as far as I can 
.ascertain have had no existence since 1444, and 
possibly since some even earlier date, still the dis- 
continuance of one or even of more of the objects of 
the charity will not destroy the trusts if there be no 
doubt as to the origin and existence of them. Be- 
sides which, the poor still exist who receive alms as 
heretofore. It is true that the church is not dis- 
tinct from the mastership; but I have already 
stated how it appears to me that that arose. In all 
respects, therefore, this hospital and its lands pos- 
sesses the qualities and are impressed with the 
obligations which belong to an eleemosynary insti- 
tution, the principles and rules of which are to be 
found in the charter of Robert of Parys, in 1280. 
It is therefore, in my opinion, a charity in the proper 
and ordinary sense of that word, and its property 
must be dealt with accordingly by this court. In 
my opinion, this case is governed by the decision 
in the Shrewsbury Grammar Scliool case, 1 M. & 
G. 632 ; and it falls within the 71st section of the 
Municipal Corporation Act, and not the ISOth, and 
.the corporation have not, in my opinion, any power 
under that Act to sell or to dispose of the advowson. 
There must, therefore, be a decree for a scheme to be 
sjBttled by me in chambers for the future applica- 
-tion of the revenues of the charity ; and a declara- 
tion that no more leases are to be granted for lives, 
-or otherwise than at a rack-rent. In settling the 
scheme I shall consider that the master is the prin- 
cipal officer of the charity. He performs the paro- 
^chial duties belonging to the parish of St. John ; 
bat the whole subject of the scheme and the 
details of it, will have to be considered in 
chambers, and will be better done there ; and 
respecting that I shall not therefore now insert 
any direction in the decree. I am of opinion 
that the costs of all parties must be taxed and paid 
out of the funds of the charity when there are any 
funds available for that purpose. Reserve further 
consideration with liberty to apply. 

Solicitors, Fearon and Chhcn ; Maples and Tees- 
dak, 



July 26 and 28, 1864. 

Re Hackioby Charities. 

Charity Commissioners — Order made by, in a content 
tious case — Appeal — Time for — £egal estate in 
c/iaritable property. 

Where the Charity Commissioners, without consulting 
counsel, made an order in a case submitted to them^ 
and which was a contentious one within the Charitable 
Trusts Act 1860, s, 6, this court, on appeal, reversed 
a portion of the order, but directed me residue of it 
to stand over, to enable tfie parties to come to some 
arrungemetit between tliemselves. 

Where inhabitants of a parish which is the object of a 
charity appeal from an order of the commissioner^ 
neither their consent, nor that of the Attorney- 
General, is necessary to the aj}peal; secus, if a trustee^ 
or a person acting in the administration of the charity^ 
appeals ; unless the gross yearly income of the cliarity 
exceeds 50/. 

The time for appealing from an order of the Charitable 
Trust Commissioners runs from the end of that fixed 
for the publication of the notice of the order appealed 
frotn. 

Where land was, in 1624, devised to tlte poor of the 
parisli of II., to be distributed by the churchwardens* 
for the time being of the said parish : 

This Court teas of (pinion that the legal estate in the 
land was now vested in the churchwardens and over- 
seers of the parish as a corporation. 

Where, in 1679, a sum oflOOl. was bequeathed " to the use 
of tlte poor oftheparisfi oflL for tlie purchase of a piece 
of land," the rent to be bestowed in twopenny wlieaten 
loaves of bread, and distributed every Lord^s-day 
among tlie poor of the parish for ever; and a piece 
of land was accordingly purchased with the beqwtsty 
and conveyed to the then vicar and others of the inha- 
bitants of the parish : 

This Court was of opinion that the legal estate in that 
land was not now vested in the churchwardens and 
overseers of the parish as a corporation, because of 
the special trust attached to the bequest. 

This was an appeal petition, presented by two of 
the rated inhabitants of the parish of St. John, 
Hackney, and it prayed that an onlerof the Charity 
Commissioners, dated the 10th Nov. 1863, might 
be discharged or remitted for consideration. The 
facts of the case were shortly these : — 

Valentine Poole, by his will dated in the year 1624, 
devised a piece of land called the Buttfield, 
partly freehold, and partly copyhold, unto the poor 
of the parish of Hackney, to be distributed by the 
churchwardens for the time being of the said parish. 
There had been no admission to the copyhold part 
of the land since 1808. 

In the year 1671, Sir Stephen White conveyed a 
piece of land, called Raven I^ys, to trustees and 
their hell's, upon trust to permit the churchwardens 
to receive the rents and dispose thereof for the re- 
lief- of the poor of the said parish as should be 
directed by two or more of the inhabitants of the 
parish, other than the churchwardens, to be yearly 
chosen for that purpose by the parishioners at a 
vestry meeting, on Easter Tuesday. 

Sir Stephen White, by his will dated in the year 
1679, bequeathed to the use of the poor of the parish 
of St. John, Hackney, the sum of 100/. for the pur- 
chase of a piece of land ; the rent to be bestowed in 
twopenny wheaten loaves of bread, and distributed 
on every Lord*s-day among the poor of the said 
parish for ever. The 100/. was laid out in the 
purchase of four parcels of land in Hackney Marsh ; 
and those parcels were, in 1680, conveyed to the thea 
vicar and others of the inhabitants of the parish. 
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By the 59 Geo. 3, c. 12, " An Act to amend the 
laws for the relief of the poor," s. 17, it was in 
effect enacted, 

That all buildings, lands and hereditaments which should be 
purchased, hired, or taken on lease by the churchwardens and 
oyerseers of the poor of any parish by the authority and for 
any of the purposes of that Act, should be conveyed, demised, 
and assured to the churchwardens and overseers of the poor 
of every such parish respectively and their successors in 
trust for the parish ; and such churchwardens and over- 



I of the poor, and their successors, should and might, 
and they were thereby empowered to accept, take and hold, 
in the nature of a body corporate, for and on behalf of the 
parish, all such buildings, lauds and hereditaments, and also 
all other buildings, lands and hereditaments, belonging to 
such parish. . . . 

By the 3 Geo. 4, c. 72, " An Act to amend and 
Tender more effectual two Acts passed in the 58th 
and 59th years of his late Majesty, for huilding and 
promoting the building of additional churches in 
I)opulous parishes," s. 11, it was in effect enacted. 

That it should be lawful for the commissioners (in the said 
Acts mentioned) in every case in which thoy should be of 
opinion that it would be expedient to divide, or in which the 
Baid conmiisslonera should have divided any parish or place 
into two or more distinct and separate parishes, district 
parishes or chapelries, for ecclesiastical purposes, under the 
provisions of the therein recited Acts, to apportion, if the 
commissioners should, in their discretion, think It expedient, 
among such separate divisions of any such parish or place 
80 made separate or district parishes or chapelries for eccle- 
eiastical purposes, any charitable bequests or gifts which 
should have been made or given to any such parish or place, 
or the produce thereof ; and in any such case to direct that 
the distribution of the proportions of such bequests or gifts, 
or the produce thereof, as should be so apportioned to any 
such separate division of any such parish, should be made 
and distributed by the spiritual person serving the church or 
chapel of any such separate divisions, or the church or 
chapel wardens or select vestry of any such separate divi- 
sions, either jointly or severally, as the commissioners 
might in their discretion (regard behig had to the nature of 
the bequest or gift, and the application thereoO think ex- 
pedient .... 

In 1824, the parish of St. John, Hacknej'-, was, by 
an Order in Council, duly divided, for ecclesiastical 
purposes, into three district parishes, called Hack- 
ney, West Hackney, and South Hackney, and each 
division was constituted a distinct rectory. 

In 1833, the Commissioners for Building New 
Churches apportioned the charities of Hackney; and 
gave Poole's charity and White's charity, in different 
shares, to each of the three divisions, and directed 
them to be distributed by the respective rectors, 
churchwardens, and vestries for the time being of 
the divided parishes. 

The instrument of apportionment also provided 
that the apportioned charities should be applied and 
distributed, in all respects, according to the original 
trusts thereof, and as the same were then distributed, 
except so far as the mode of distribution was thereby 
expressly varied. 

By the 16 & 17 Vict. c. 137, "An Act for the 
better administration of charitable trusts" (the 
Charitable Trusts Act 1863) s. 32, it was in 
effect enacted that the district courts of bank- 
ruptcy and the County Courts should have jurisdic- 
tion in cases of charities, the gross annual incomes 
of which for the time being did not exceed 30/., and 
by sect. 44, that a statement in any certificate or 
order of the Charity Commissioners, that the gross 
yearly income did or did not exceed 30/., was to be 
sufficient evidence of the amount of the gross 
annual income of such charity for the purpose 
of determining the jurisdiction. By sect. 47 the 
secretary of the board was made the treasurer of public 
charities, and constituted a corporation sole ; and 

By sect. 48, where land held upon trust for any 
charity was vested in any i)ersons other than persons 
acting in the administration and application of the 
rents, or where there were no trustees, the court 
having jurisdiction under the Act might order tiie 
land to be vested in the treasurer of public charities 
and his auocessors. But no such vesting order was 



to be made in respect of land vested in a corporation 
without the consent of the corporation, or in respect 
of copyholds without the consent of the lord of th& 
manor. 

By the 18 & 19 Vict. c.l24, " An Act to amend the 
Charitable Trusts Act 1853," s. 15, it was enacted/ 
that the two Acts should be read together, and the - 
secretary of the board was made a corporatioa 
sole by the name of "the official trustee of 
charity lands," instead of the name of " treasurer 
of public charities." 

By the 23 & 24 Vict. c. 136, "An Act to amend 
the law relating to the administration of endowed 
charities," and called " The Charitable Trusts Act 
1860," 8. 2, it was in effect enacted, that that and 
the two previous Acts should be read together ; and. 
by sect. 2 jurisdiction was given to the Board of 
Charity Commissioners to appoint trustees of any 
charity, and to vest real estate belonging thereto- 
in the same way as the County Courts or the district 
courts of bankruptcy could under the Act of 1853^ 
But by sect. 4, the board was not to make any order 
under the jurisdiction vested in them by any Act 
with respect to any charity of which the grosa 
annual income (exclusively of the yearly value of 
any buildings or land used wholly for the purposes 
thereof, and not yielding any x^iecuniary income) 
should amount to 50/. or upwards, except upon the 
application of the trustees. And, by sect. 5, the 
board was not to exercise the jurisdiction thereby 
vested in them in any case which, by reason of its 
contentious character, or of any special questions of 
law or of fact which it might involve, or for other 
reasons, they might consider more fit to be adjudi- 
cated on by any of the judicial courts. 

By sect. 7 a copy of every order was to be de- 
posited in some convenient place for the space of 
one calendar month for public inspection. 

By sect. 8 the Attorney-General, or any persoa 
authorised by him or by the said board, in the case 
of any charity, whatever might be the yearly income- 
of its endowments ; and any trustee or person acting- 
in the administration of, or interested in, any charity 
of which the gross yearly income, to be calculated 
in manner therein aforesaid, should exceed 50/., or 
any two inhabitants of any parish or district in 
which the same should be specially applicable, might,, 
within three calendar months next after the defini- 
tive publication of any order of the said board, pre- 
sent a petition to the High Court of Chancery in & 
summary way, appealing against such order, and 
praying for such relief as the case might require ^ 
and. 

By sect. 10, the jurisdiction vested by the Act in 
the said board was to be exercisable with reference- 
to charities vested in any corporation sole or aggre- 
gate, who, either solely or jointly with any other 
person or persons, should also be the recipients of. 
the benefit thereof. 

Ko trustees had been legally appointed to cither 
of the charities until the order now appealed from. 

On the 10th Nov. 1863, the Charity Commissioners- 
made the following order : 

In the matter of the CharitieB of Valentine Poole and Sir 
Stephen White, in the parishes of Haclcney, West Hackney 
and South Hackney, in the coonty of Middlesex. The Board 
of Charity CommissionerB for England and Wales havings 
considered an application in writing made to them on the 
23rd Jan. 1862, in the matter of the above-mentioned charities, 
by the rectors and churchwardens of the several parishes of 
Hackney, West Hackney and South Haclmey, for thar 
purposes of the following order, and it appearing to the said 
board that the endowments of the said charities conaist of the 
several hereditaments and sums of stock mentioned in the 
schedule hereto, and that the gross annual income of the said 
charities amounts to SOL 12x. and 29/. V2s. respectively, or there* 
abouts, and upon public notice of the intention of the said 
board to make the order hereafter contained, having been given 
more than one calendar month previously to the da& hereof;, 
and no sufficient notice of any objection thereto or snggestioa 
for the variation thereof having been received by the said 
bMrd, do hereby order that the rectors and churchwardens ot 
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tbd said sereml parishes of Hackney, West Hackney and 
Sooth Hackney, and their respective Bnccesnors in office, by 
Tirtne of and during their tenure of office, be and they are 
hereby appointed to be the trusteea for the admhiiatration and 
management of the aaid charities, and that the iegal estate of 
and in the several pieces of land and hereditaments oom- 
IiriMd in the schedule hereto, and all other real estate (if any) 
belonging to or held in trust for the said charities or either of 
them, be and the same is hereby rested In the official trustee 
of charity hinds, and his Baccessors in trust, for the said 
charities respectively. 

The schedule comprised the ButtfleUl, the Raven 
Leys and the marsh land, and some stock arising 
from the sale of gravel from one of the fields. 
Notice of that order was posted on the 14th Nov., 
and expired on the 14th Dec. This petition of 
appeal was presented on the 12th March last. It 
stated the facts, to the effect already set forth, and 
also that the old parish of St. John, Hackney, was 
still undivided for all secular purposes, and was 
governed by a vestry and annually elected church- 
wardens and overseers. That the petition of appeal 
was presented on behalf of the vestry ; and it charged 
that the order was wrong, as the legal estate in the 
trust premises was, by divers statutes, vested in the 
churchwardens and overseers for the time being of 
the old parish, who were the proper persons to act 
as trustees, and to administer the charities. It 
also stated that the land was of considerable value 
for building purposes, and when let on building 
leases would produce considerably more than 507. 
per annum, and that under the circumstances there 
was a clear right of appeal ; that an application had 
been made to the Attorney-General for his authority 
to appeal, but that he had declined to give it, and 
it had not been sanctioned by the commissioners 
themselves. 

The petition then prayed that the order made by 
the Charity Commissioners on the 10th Nov. 18G3 
might be discharged, or remitted to them for their 
reconsideration ; and that, if necessary, it might be 
declared that the lands in question were vested in 
the churchwardens and overseers of the original and 
entire parish, and their successors, for an estate in 
fe&^imple by virtue of the 59 Geo. 3, c. 12, s. 17, 
as above stated. 

It appeared that for some years past disputes had 
existed between the vestry of the united parish and 
the separate vestries of the ecclesiastical parishes, 
with reference to the charities in question, and an 
action at law arising out of the disputes was still 
pending. There was also a conflict of evidence as 
to the persons who had granted leases of the 
charity estates, but it appeared that each party had 
granted some. 

Sdwyn, Q.C. and Prendergast appeared for the 
petitioners, and contended that the legal estate in 
the! charity lands was by the 59 Geo. 3, c. 12, 
a. 17, now vested in the churchwardens and over- 
seers of the original parish: 

Doe V. Hikif, 10 B. A C. 886; 

RumballY, Mvnt, 8 Q. B. 382 : 

Churchwaardens and Overgeers of St. Nicholas. Deptford 
Y. Sketchkff, 8 (:iB.3d4; 
that the position of the legal estate was not affected 
by the division of the parish of St. John's or the 
apportionment of the charities under the 3 Geo. 4, 
c. 72, 8. 11 ; that the churchwardens and overseers 
being a corporation, the legal estate could not be 
divested witnout their consent, which they did not 
give ; and that the present case was clearly a con- 
tentious one, and one upon which the Charity Com- 
missioner ought not, under the Charitable Trusts 
Act 1860, s. 5, to have made the order now in 
question. Lastly, the present petitioners, being 
inhabitants of the parish, had a right to appeal 
against the order of the commissioners, without 
dther their sanction or that of the Attorney- 
General: 

Attometf-General v. Caivert^ 23 Beav. 248. 



Baggallay, Q.C., and Hitchcock for the trustees' 
appointed by the Charity Commissioners, argued 
that the petition was wrong in point of time (23 & 
24 Vict. c. 13G, s. 8) ; that eithew their consent or 
that of the Attorney-General was necessary : (16 & 
17 Vict. c. 137, s. 44.) As part of Poole's land was 
copyhold, and as the trust of part of Sir Stephen 
Wlute's was special, the legal estate had not become 
vested in the churchwardens and overseers, as con- 
tended : 

Attomey-Gmercd v. Lewin^ 8 Sim. 366 ; 

Re The Paddington Charities, lb. 629. 
Moreover, the present churchwardens and overseers 
were not successors to those of the original i)arish, 
and therefore it was not now vested in them : 

8 & 9 Vict c 70, 8. 22 ; 

18 & 19 Vict 0. 120: 

19&20 Vict c. 112; 

Be The West Mam Charities, 2 De G. & Sm. 218 ; 

Ex parte The Incumbent and Chwchtcm^dens o/ 
Brompfon, 5 De G. & Sm, 626. 
Tlie order of the commissioners was right, and this 
appeal ought to be dismissed with costs. 

Hobhouse, Q.C. (T. II. Terrell with him) appeared 
for the Attorney-General. 

The Master of the Rolls. — 1 have a very strong 
impression on my mind that there is no diflBculty 
about my jurisdiction in this case. I must own that 
I think the petitioners are entitled to appeal. By 
sect. 8 of the Act of 1860 the appeal must be pre- 
sented within three calendar months next after the 
" definitive publication " of the notice of the order 
appealed from. By reference to sects. 7 and 8 it 
appears that those words must mean the final 
publication when the time for the receipt of sugges- 
tions and objections expires. The words *' definitive 
publication " are not contained in the body of sect. 7, 
but they are found in the marginal note of that 
section. They do, however, occur in sect. 8. That 
being so, as the " definitive publication *' was on the 
14th Dec, and the petition was presented on the 
12th March last, it was presented in due time. I 
am also of opinion that, by sect. 8, the authority 
of the Attorney-General is rendered unnecessary. 
Any trustee or person acting in the administration 
of, or interested in a charity, and who has therefore 
a personal or pecuniary interest, cannot appeal 
without the authority of the Attorney-General, or 
of the Board of Charity Commissioners, unless tho 
gross yearly income of the charity exceeds 50/. But 
that restriction does not apply to two inliabitants of 
the parish. They may appeal whatever may be the 
income of the charity. With reference, however, to 
the merits of this case, there is considerable diffi- 
culty. I think it may be doubtful whether I have 
power to pronounce any decision as to the legal rights 
of the parties. It may also be a question whetherlam 
not limited to the ascertainment of the validity or in- 
validity of the decision of the Charity Commissioners ; 
whether I can grant all the relief the petitioners 
desire, or whether I ought not simply to discharge 
the order of the commissioners? This case is 
clearly a contentious one; and it was known 
to be such. It is true the commissioners 
are constituted the judges of what is to be con- 
sidered a contentious case within the Act; but 
their decision is also made subject to appeal. They 
are prohibited from exercising their jurisdiction in 
any case involving special questions of law, or 
which they may consider more fit to be adjudicated 
upon by any of the judicial courts. The Attorney- 
Greneral, after hearing the parties in this case, camo 
to the conclusion that the commissioners had 
given a right decision in a contentious case. One 
opponent may not make a contentious case ; but 
there was evidently a strong feeling in the parish 
upon the question involved in this petition. There 
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sre also conflicting Acts of Parliament to be con- 
strued and applied. There are, moreoyer, three 
classes of persons to be considered in this case: 
there are, first, those who hold the legal estate; 
then those who administer the charity funds ; and 
last, those who receive the funds. To transfer the 
legal estate from the first class may be a very ob- 
jectionable course to adopt, and may cause great 
dissension and more contention in the parish. I 
will therefore look into the various Acts before I 
give my final judgment. 

July 28. — ^The Master of the Rolls. — ^I have con- 
sidered the statutes and the authorities cited in the 
arguments of this case, and I am of opinion that the 
Charity Commissioners have made a mistake as to 
the extent of their jurisdiction. Sect. 48 of the Act 
of 1853, which was incorporated in the Act of 1860, 
is the only clause that authorises them to make a 
vesting order. But that section provides that no 
such vesting order shall be made in respect of land 
vested in a corporation without the consent of the cor- 
poration, or in respect of copyholds without the consent 
of the lord of the manor. By the order appealed 
against, all the lands belonging to the two charities 
were vested in the official trustee. But, upon the 
authority of Do^ v. Hiky, I consider that the legal 
estate was vested in the churchwardens and over- 
seers as a corporation. That decision must be 
treated as good law, though it has sometimes been 
doubted. It follows therefore that the Charity 
Commissioners have no power to make a vesting 
order as to Buttfield and Raven Leys without 
the consent of the corporation ; nor as to 
the copyhold part of Buttfield, without the 
consent of the lord of the manor. But they 
have power as to the marsh land, as there was 
a special trust annexed to the gift of that. Having 
regard to sect. 5 of the Act of 1860, 1 confess I am 
surprised that the commissioners should have 
thought fit to exercise their jurisdiction without the 
assistance of counsel. That was most desirable in a 
case which was clearly of a contentious character, 
and which involved many special questions of law. 
They have, in my opinion, exceeded their jurisdic- 
tion, and I think that part of their order, at all 
events, is invalid. There would, in my opinion, be 
great inconvenience in any such division of the 
charity property as is now sought. I will not, 
therefore, now niake any order, but I will simply 
express an opinion, that the order of the Charity 
Commissioners cannot be sustained. I will direct 
the petition to stand over until the first petition 
day of Michaelmas Term, so that the parties may 
in the meantime agree upon the best course to be 
ultimately adopted. 

SoUcitors : R, EUis ; C. //. PuUey ; Fearon. 
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C017BT OF aUEEN'S BENCH. 

Keported by William Woodlock, £aq., Barrister-at-Law. 

CROWN SIDE. 

Monday f June 1, 18G3. 

Re Reilly. (a) 

Habeas corpus — Costs. 

Where a writ of habeas corpus had been allowed to go, 
and had been obeyed without argument. 

Held, that tite, court had no aut/iority to grant costs 
against the de/t. 

In this case a writ of htdjeas corpus had issued, 
<a) From the Irith Jurist^ by permismoa. 



directing the deft, to bring up the body of 

Reilly, a child in deft.'s custody. The writ had 
been allowed to go, and had been obeyed without 
any argument, and the child handed over to his 
mother, who had obtained the writ. 

PurceU, for the prosecutor, applied for costs 
against the deft. 

J, A, Curran, jun. appeared for the deft., and 
resisted the application for costs. 

The following authorities were cited : 
ReCobbett,UJiL&W.l7b; 

Dodd8ca^a&,'l DeG. & J.610; s. c. 4Jar. N. S. 29L; 
SUt 56 Geo. 3, c 100, s. 3. 

The Court held that they had no jurisdiction to 
grant costs under the circumstances. 

Tuesday, Nov. 17, 1863. 

(Before Lefrot, C. J., Hayes and Fitzoerald, JJ.) 

CoxwAY V. Richardson. 

Case stated by magistrates — Striking out — Coste. 

Where a case stated by magistrates was struck mU, it not 
having been transmitted, and notice of it not having 
been served as required by the statute, the Court refused 
to give costs against the appellant. 
This was a case stated by the justices of Tyrone 

under the 20 & 21 Vict. c. 43. 

Feiherston H. Lowry moved on notice that the case 
stated should be struck out of the Crown paper on the 
grounds that the app. had not served the resp. with 
a notice and a copy of the case stated within three 
days after receiving it from the justices, and had 
not within tluree days transmitted the case to the 
court. The affidavits of the resps. and the petty 
sessions clerk of Cookstown deposed that the 
justices signed the case on the 24th Oct., that by the 
direction of the app. it was forwarded by post, and 
the letter registered, to the attorney, who must have 
received it on the 26th. The resp. was not served 
with the notice or copy of the case until 2nd Nov. ; 
and on the same day the officer of the court recdved 
the case. Counsel cited 

Morgan v. Edtmrds, 6 H. & N. 415 ; 
Woodhouse V. Woods, 29 L. J. 149, M.C. 

M'Causland, Q.C. — ^The court having struck out 
the case from want of jurisdiction, cannot give 
costs: 

Fraser v. FothergiO, 14 C B. 29a 

F. Lowry contra.— The app. by transmitting the 
case has brought himself within the jurisdiction; 
and per Alderson, B., in Peters v. Shannon, 10 M. 
& W., 214, every person who comes before a 
court is liable to the jurisdiction of the court as to 
costs. But the cases of Carr v. Stringer, 1 E. B. & 
E. 125, and Reg, v. Padwick, 8 E. & B. 704, are 
clearly in point, that where a case has been dis- 
missed for want of jurisdiction the court has power 
to give costs. Fraser v. FotliergiU is clearly dis- 
tinguishable. The court never had any jurisdiction, 
and the resp. had done nothing to bring him within 
the jurisdiction. 

Lefroy, C.J. — Strike out the case; the court says 
nothing about costs. 
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OOXTRT OF COKMOK PLEAS. 
Beported by J. FIsld JoHsrarox, Esq., BairUter-ftt-Law. 

Nov. 5 and 0, 1862. 

McDonald v. Bulwer. (a) 

Trt^ku$ — Demurrer — Construction of 12 Vict, c 16. 

A justice's search-warrant by which a party is arrested 
must be founded on an information which discloses a 
charge of feUmy^ or contains a statement of facts from 
whiA it may fairly be inferred that a felony has been 
committed, 

JLad therefore where the information stated tliat A . B. had 
neglected to return a gun which had been lent to Ai'/«, 
oMtfor which he had been repeatedly asked, and that 
the person swearing the information had reason to 
believe it was in tlie possession of C. 2)., and nothing 
more ; and the magistrate^ knowing C. D, to be a 
jpawnbroker and residing within his jurisdiction, 
issued a warranty by virtue of which the pawnbroker 
was arrested, lie teas held to have exceeded his juris- 
diction and to be liable in an action of trespass 
(jfoUowing Lawrenson v. Hill, 10 /r. C. Jt. R. 177.) 

The 2nd section of the Justices of the Peace Protection 
Ad, 12 Vict, c. 16, did not contemplate a case as 
where A, B, is pit, and C, D, deft., wliere tliere be 
techmcalities to be atUiered to. 

And therefore a defence to an action of trespass 
under the circwnstaruxs stated above, that it was 
afterwards ordered in the same matter that the gun 
mould be restored to the person who swore t/ie infor- 
mation, and that Oiat order had not been quashed 
or reversed, was held to be good on general demun'er, 
nottcithstanding that the title of the information was 
different from the title of the certificate oftlie order. 

A search-warrant, by which the property wlien found is 
directed to be brought toget/ter wit/i the person in 
whose possession it ts found, becomes, so soon as the 
property is so found, a warrant to secure the personal 
attendance of sucJi party, and therefore falls within 
the provisions of the 12 Vict, c, 16, s, 2, 

The third count of the summons and plaint com- 
plained that the deft., on the 18th Sept. 1859, caused 
4Uid procured the pit. to he arrested and taken into 
custody, and to be detjuned in such custody, and to 
be taken in such custody in and along divers public 
-streets in the town of Athy to a court house, and 
there to be detained in custody for the space of 
four hours then next following. The fourth count 
complained that the deft on the said Idth Sept. 
1859, assaulted the pit. and unlawfully impri- 
soned him for four hours. To these, and to each 
•of them respectively as a distinct defence, the 
deft, pleaded that at the respective times of 
committing the respective acts in said counts respec- 
tively mentioned the deft, was a justice of the peace 
•duly assigned to keep the peace in and for the 
<Manty of Kildare : and that on the 18th Sept. 1859, 
one Francis A. Mills, of Athy, in the said county, 
came before the deft, as such justice, and duly made 
an information upon oath before the deft., as such 
jufitice, in the words following, that is to say, that 
** he the said Francis A. Mills, about two months 
previous to the said 13th Sept 1859, lent a gun to 
one Patrick Leonard ; and that upon several occa- 
aions he the said Francis A. Mills asked the said 
Patrick Leonard to return the said gun to him, the 
said Francis A. Mills, but the said Patrick Leonard 
neglected so to do ; and that he, the said Francis A. 
Mills, had reason to believe that the said gun was 
then in the possessiop of the pit in the town of 
Athy," the said pit. then being a pawnbroker in the 
.said town, and within the petty sessions district of 

(a) From the Irish Jurist, by permiaeion. 



Athy, to the knowledge of the deft, whereupon the 
deft, as such justice, issued a search-warrant under 
his hand and seal, directed to one C. H. Lawson, 
then being a sub-inspector of the auUiorised con- 
stabulary of the said county, and authorising and 
requiring him, on receipt of the said warrant, to 
enter in the daytime with the necessary and proper 
assistance into the house of the pit and make 
diligent search there for the said gun; and if 
the said constable should find* the same, or any 
part thereof, to bring it together with the person 
in whose possession the same should be found 
before the deft, or some other of the magistrates, 
justices of the peace for the said county, to be 
further dealt with according tf law, by virtue of 
which warrant the constable therein named entered 
the house of the pit, being situate within the juris- 
diction of the deft as such justice, in the daytime, 
to search for the said gun, and did accordingly 
search therefor and found the said gun in the pos- 
session of the pit, which gim the pit then stated 
to the said constable had been pawned by the said 
Patrick Leonard, and was then held in pawn by 
him, the pit, as such pawnbroker, whereupon the 
said constable took the said gun and arrested the 
pit, using no unnecessary violence in so doing, for 
the pu-pose of bringing the pit. before the deft, or 
some other justice of the peace of the said county, 
to be dealt mth according to law ; and did accord- 
ingly bring him in such custody along the streets 
in tfie said county mentioned to the court-house of 
Athy, in the said county, before the deft, and one 
Benjamin Lcfroy, thfen duly assembled at the petty 
sessions in the said court-house in and for the 
district of Athy, for the purpose of being dealt 
with by the said justices according to law, at which 
court-house the pit was in due course of business of 
the said petty sessions in and for the said district, 
under and by virtue of the said warrant, detained 
for a short time in the custody of the said constable 
until the said pit. and the said gun should be dealt 
with according to law in respect of the premises. 
And the plea averred that the said several acts 
were respectively done after the passing of a certain 
statute passed in the 12th year of Her present 
Majesty, entitled ** An Act to protect justices of the 
peace in Ireland from vexatious actions for acts 
done by them in the execution of their office ; " and 
that the said respective acts so complained of were 
respectively done in the manner hereinbefore stated 
by the deft, in the execution of his duty as such 
justice of the peace for the county of Kildare, and 
with respect to a matter within liis jurisdiction as 
such justice. The deft pleaded a further defence 
to eadi of these counts respectively, which stated in 
addition to what was contained in the above plea 
that it was afterwards, to wit, on the Idth Sept. 
1859, ordered in the same matter by the said justices 
that the pit. should enter into a recognisance to 
appear at the said court-house on the next day for 
holding the petty sessions at said court-house in and 
for the said county and answer the charge of having 
in his possession a gun which was feloniously and 
fraudulently pawned by the said Patrick Leonard, 
and that the said pit. having entered into such 
recognisance appeared at the said court-house 
according to the exigency of the said recognisance, 
whereupon an order was made in said matter and 
duly recorded by the justices of the peace for the 
said county then and there assembled in the 
presence of the pit., that the said gun should bo 
restored to the said Francis A. Mills; and that 
said orders respectively were in full force and effect, 
and had not, nor had either of them, nor had the 
said warrant, been quashed or reversed. The pit. 
demurred to the first defence on the ground that 
the several matters therein alleged in fact showed 
that the acts complained of were done in a matter of 
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which by law the deft, as such justice either had 
not jurisdiction, or in which he exceeded his juris- 
diction, and that the ayerment that the said acts 
were done with respect to a matter within his juris- 
diction was an inference of law not only unsustained 
by the preceding averments, but contradicted by 
them. The pit. demurred to the second defence, for 
that the warrant was not the subject of a certiorari, 
and could not be quashed as it was not an adjudica- 
tion ; and neither of* the orders was an order or con- 
viction within the meaning of the 2nd section of 
the 12 Vict. c. 26. 

Byrne (with him Arimiromiy Serjt.) in support of 
the demurrers.— Tliis first defence does not disclose 
any case of a criminal character sufficient to war- 
rant the arrest of the pit. The 11th section of 
26 Geo. 3, c. 43 (the Pawnbrokers Act) contem- 
plates the law being put in motion by the pawn- 
broker. [MoNAHAN, C. J.— The pawnbroker may 
arrest a party coming to pledge whom he suspects, 
but in this instance it was not the pawnbroker who 
arrested.] The 13th section requires a sworn infor- 
mation, which must state an unlawful pawning ; but 
in this information there is no mention made of a 
pawnbroker nor of an unlawful taking, so that there 
was no subject-matter for the justice's jurisdiction ; 
nor had he a right to arrest either the pit. or the per- 
son who pawned the gun. The gun was stated to 
have been lent, and the justice could do no more than 
issue a search-warrant. But supposing there was a 
subject-matter of jurisdiction so far as Leonard was 
concerned, there was such an excess of jurisdic- 
tion as justifies tliis action. The 1st section of the 
Justices of the Peace Protection Act, the 12 Vict. 
c.^ 16, requires that for any act done by a justice 
within his jurisdiction the action shall be on the 
case, and shall ^lege malice and want of probable 
cause ; but what the deft, did here was not with 
respect to a matter within his jifrisdiction. The 
2nd section preserves the action of trespass where 
the matter was not within his- jurisdiction, or 
where he has exceeded his jurisdiction. Lawrenson 
V. HUl, 10 Ir. Com. Law Rep. 177, is an authority in 
point, and decides that an information which 
discloses no criminal offence cannot be helped out by 
parol evidence, and that a general jurisdiction over 
the subject-matter of inquiry will not protect a 
magistrate from an action of trespass under this 2nd 
section if in the particular instance of issuing the 
warrant he acted without or in excess of juris- 
diction. This case is indistinguishable from 
Laxorenson v. HiU. It was argued there that if 
there was jurisdiction at all the action did not lie. 
The cases of Barton v. BricknelL, 13 Q. B. 393, and 
Leary v. Patrick, 15 Q. B. 266, underwent a great 
deal of discussion in Lawrenson v. //i7/, aiid in the 
latter of these there plainly was a subject-matter of 
jurisdiction. Lord Denraan's observation in Caudle 
T. Seymour, 1 Q. B. 892, that the magistrate's " pro- 
tection depends not on jurisdiction over the subject- 
matter but jurisdiction over the individual arrested," 
is pertinent to the present case ; because so far as this 
information is personal it only points to the possession 
of the gun. It cannot be validated by subsequent 
evidence of facts (Paley on Convictions, 55) ; but 
the averment in this defence that the acts complained 
of were done with respect to a matter within the 
deft.'8 jurisdiction as a justice is an inference of 
law not only unsustained by the preceding alle- 
gations of fact, but contradicted by them. With 
regard to the second defence, we cannot deny that 
the second order made— the order to restore the gun 
— ^was a judicial act, but we submit that in this 
2nd section what the Legislature contemplated was 
judicial procedure against the person. Here the pro- 
ceeding was against a thing, and the warrant is not 
the subject of a certiorari (/J. v. Lediard, Say. Rep, 



6), nor anv other act than judicial acts : (if2. T.UoytL, 
Caldecott s Rep. 309.) The section requires that 
the order be made " in tlie same matter ;" but the- 
matter wherein the warrant was issued was a mat- 
ter in which Francis A. Mills was complainant, and 
Patrick Leonard was deft., whereas the matter in 
which the alleged orders were made was a matter in, 
which Francis A. Mills was complainant, and the 
present pit. was deft. The language of the infor- 
mation as well as its title, and the language used 
in the certificates of the orders, as well as their 
titles, show that it was not the same matter. 
The matter wherein the alleged orders wew» made 
was the matter of a complaint not begun till 
after the issuing of the warrant and the com- 
mission of the acts complained of. We submit 
that the deft, should produce the originals or 
certified copies of the information, warrant and orders- 
upon the argument of this demurrer. 

H. P. Jellett (with him J". T. Ball, Q.C.) contra.— 
It is sufficient if a legal offence can be inferred 
from the warrant: {Cave v. Mountain, 1 Man. & Gr. 
262.) A justice is not liable in trespass for 
having issued a search-warrant upon facts suffi- 
cient. There need not be a positive and direct, 
averment upon oath that goods are stolen : (^Elaee v. 
Smith, 1 Dowl. & Ry. 102.) What a search-warrant 
ought to contain will be found in 2 Hale's Pleas of 
the Crown, pp. 118 and 150. A criminal offence 
could not by any means have been inferred from the 
information in Lawrenson v. ffill; and it was on this 
ground that Pigot, C. B. held the magistrate was 
not protected from an action of tresjmss. By the 20 
& 21 Vict. c. 54, s. 4, any bailee of property fraudu- 
lently converting the same to his own use is made 
guilty of larceny. What are the facts disclosed upon 
the face of this information ? That a gun was lent 
two months previously, and was repeatedly asked* 
for. It is not necessary to show that a jury must 
make this out to have been a larceny. All that is 
necessary is to show that the justice might fairly 
apprehend a larceny had been committed. Owe v. 
Mountain decides this case. [Ball, J. — ^There a 
felony was charged.] And here it was committed. 
A felony is only a conclusion of law. The facts, 
amounted to felony. [Monahan, C. J.— The infor- 
mation does not charge a conversion of the pro- 
perty.] A neglect under such circumstances 
amounted to a refusal. Leonard was asked re- 
peatedly. The magistrate may be sued in an 
action on the case for improvidcntly issuing the 
warrant, but he is not liable in trespass. A search- 
warrant is partly a ministerial and partly a judi- 
cial act: (Webb v. Ross, 4 Hurl. & Norm. 116.) 
With regard to the second defence, I submit 
the search-warrant will be held to have been 
against the person in whose possession the gun 
was. Therefore, the subsequent orders are truly 
stated to have been made in the same matter.. 
The pit. seeks to avoid this consequence by 
insisting that we are to produce the originals 
or attested copies of these orders to be compared, 
by the court on this demurrer. The records of an 
inferior court cannot be inspected : (1 Saunders's- 
Rep. 8 b.) The plea contains an averment which 
states the information, and the pit. seeks to con- 
tradict the record on the argument of this de- 
murrer. 

J. T. BaU, Q. C— As to the first defence, I admit 
there is no felonious charge in the information ; but 
that is irrelevant. It might be otherwise, as be- 
tween Leonard and the magistrate, but not where 
a pawnbroker was concerned. [Monahan, C.J. — 
The information does not state the pit. was a. 
pawnbroker.] No; but every pawnbroker is. 
amenable to the justices in whose district he is» 
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This man was not only a pawnbroker, but a pawn- 
broker within the deft.*8 jurisdiction. Every 
seaich-waiTant must contain an order to bring 
before the justice the person with whom the pro- 
perty is found. The pawnbroker tells the constable 
the gun has been pawned with him. [Monahan, 
C. J. — Would not that be making the validity of 
the warrant depend up ex post facto circumstances ? 
I coald understand that argunient if the plea stated 
the constable had himself arrested the pawnbroker?] 
The 13th section of the Pawnbrokers Act has no 
word of felony in it ; it is enacted " for the better 
enabling all persons to recover their goods and 
chattels." The object of that Act was the restora- 
tion of the property, not the detection of felony 
in the person pawning. Unlawfully, in that section, 
does not mean feloniously; it means improperly. 
No one but the owner of a thing can legally pawn 
it. The words of the Act ought rather to be strained 
to import what may be necessary to maintain the 
magistrate's jurisdiction. U the subject-matter 
npon which a magistrate is engaged be within his 
jurisdiction, he is protected from an action of 
trespass, and can only be sued in an action on the 
case for a malicious use of his authority. The 
whole controversy turns upon these words in the 
Ist section of the Justices' Protection Act, "with 
respect to a matter within his jurisdiction." These 
two sections, the first and second, were intended to 
provide for three cases. 1. Where the subject- 
matter is within the magistrate's jurisdiction. 2. 
Where the case is ultra vires of the magistrates. 3. 
Where there is excess of jurisdiction. There is no 
English case which decides that if there be jurisdic- 
tion, the magistrate is not protected. As to Barton 
T. Brichnell, there was no jurisdiction in that case to 
put a man in the stocks for two hours. Where the 
duty of a magistrate is not simply ministerial, he 
is not liable in an action unless he can be fixed 
with malice: (Linford v. Fitzroji, 13 Q. B. 247.) 
[MoKAHAN, C. J.— If neither the facts nor the charge 
authorised the act, can it be said to be within his 
jurisdiction? There is no statement that Leonard 
unlawfully got the gun, or pawned the gun, 
or ^ that the gun was claimed by the pawnbroker 
qua pawnbroker. K neither the charge nor the facts 
amount to what would authorise a warrant, can there 
be jurisdiction?] Given a jurisdiction over the 
subject-matter, and a state of facts which convince 
the magistrate in his conscience that he has juris- 
diction, he is to be protected except from an action 
for a malicious use of that jurisdiction. The ques- 
tion here is, must the court not take it that the 
facta were proved when the warrant states them ? 
The warrant is legal on the face of it. To hold 
. with the pit., the court must go behind the warrant: 

BrUtain v. Kinnaird, 1 Bro. & B. 432 ; 

Ee Clarke, 2 Q. B. 619, 

[Chbistian, J.-— The information being deficient, 
the magistrate makes up for the deficiency by 
recitals in the warrant. Ball, J. — It seems to me 
that he has imagined persons, places and trans- 
actions.] The imagination was not greater than 
that instanced in Brittain v. Kinnaird. As to the 
second defence, it is founded on the following clause 
in the 2nd section of the Justices of the Peace 
Protection Act : " Nor shall any such action be 
brought for -anything done under any such warrant 
which shall have been issued by such justice to 
procure the appearance of such party, and which 
ahall have been followed by a conviction or order in 
the same matter, until after such conviction or 
order shall have been so quashed." A search- 
warrant is not a warrant of decision, or of condem- 
nation, or of punishment. What was the object of 
this warrant ? It was to bring the man with whom 
the property was found, that the magistrates might 
auijudicate on whose property it was. This, and all 



that followed, was subject to be quashed in th& 
Court of Q. B. There that order must have stood or 
fallen by the facts. [Monahan, C. J.— In the case 
of wages being due, &C., a .magistrate may order 
them to be paid. Now, I imagine he has no right to 
issue a warrant to bring a party before him, to the 
end that he may order him to pay the wages.] The- 
clause never included such a case. It applies only 
where the warrant is a preliminary step. The 
magistrate could not take the gun from the pawn- 
broker without issuing a warrant, without bringing 
him before him to investigate the facts. 

Armstrong, Serjt. in reply.— The doctrine laid 
down in Ixiwrenson v. //lY/that a general jurisdiction 
is not sufficient, but that the particular thing done 
by the magistrate must be within his jurisdiction^ 
was not new : 

Gradt/ v. Hunt, 1 Ir. Jur. N. S. 10 ; 
Newbmdd v. Coltnum, 6 Ex. 189. 
The facts disclosed here are insufficient to authorise 
this proceeding either under the 20 & 21 Vict. c. 54, 
or the Pawnbrokers Act, 26 Geo. 3, c. 43. There i» 
no conversion of the property alleged. Innocence is 
compatible with all the facts, and the information 
would make a bad count in trover. The goods, not 
the person, may be taken under the Pawnbrokers 
Act, and that upon a sworn information that they 
were unlawfully obtained. There is none such here^ 
and if there were, the jurisdiction is exceeded by 
directing the body to be taken. The 9 Geo. 4, c. 55, 
s. 56, requires the oath of a credible witness that a 
felony has been committed. The whole foundation is 
a felony charged. [Monahan, C. J. — How can that 
be when the section speaks of offences punishable 
upon summary conviction ?] They are all felonies- 
nevertheless : (1 Nunn & Walsh, 253.) As to the 
second defence, it is unnecessary to say anything 
about the warrant being quashed, for the 2nd 
section of the Justices of the Peace Protection Act 
does not require it. According to the plea, the 
warrant is a search-wrrrant, and search-warrants- 
are not within the meaning of the Legislature in 
this section at all. The difference between warrants 
and search-warrants is old and clear. This 2n4 
section contemplates a person known and charged 
with an offence. How can there be a process to 
comi)el a party to appear where there is no persona 
nominata ? The ordinary warrant to bring up a 
person charged with an offence, is the warrant meant 
in this section. What was the exigency of this 
search-warrant? Not to bring up any person in 
particular. Suppose, when the pit. was brought 
up, the gun had been ordered to be given back to 
him, what would be said of his going into the Court 
of Q. B. to quash that order, an order to get 
back his own property? Again, even if search- 
warrants were meant to be included, the subsequent 
order must be made in the same matter. There is- 
no matter here. There is no deft. Until the order 
to restore the gun, no matter existed. We are 
out of this section altogether, but if not, then that 
section requires that the order be in the same 
matter ; and the allegation in the plea that it was 
in the same matter makes no matter, for there was 
no matter to make it in. 

Cur. adv, vult. 

Nov, 21. — Monahan, C. J., having stated the 
facts and pleadings, delivered the judgment of the 
court. — To support the first of these pleas it has been 
argued that this warrant appeared to be an ordinaiy 
search-warrant ; that if a felony is committed, and 
supposing the magistrate has reasonable grounds 
for believing that the stolen goods are in the custody 
of a certain person, it is his duty to issue a search- 
warrant, with a direction to bring the stolen property 
and the person in whose possession f oimd ; and il 
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^this information contained a statement that a felony 
had been committed, or that from which it might fairly 
be inferred that a felony had been committed, no 
subsequent facts ore wanted to justify what was 
done. But the word made use of in this infor^ 
mation is '* neglected." It is not stated that 
!Leonard refused to restore the gun ; it is not stated 
that the gun was stolen, nor is anything stated from 
which that might be inferred. It is not stated that 
the gun had besn pawned without the knowledge or 
<»n8ent of the owner, from which there nught be 
inferred facts which would give the magistrate 
jurisdiction. We were referred by the def t.'s counsel 
to the 20 & 21 Vict. c. 54, s. 4, which enacts that 
^'if any person, being a bailee of any property, 
shall fraudulently take or convert the same to his 
own use, or the use of any person other than the 
owner thereof, although he shall not break bulk, or 
otherwise determine the bailment, he shall be guilty 
of larceny." But it is never said that Leonard con- 
verted the gun to his own use, t.«., it does not appear 
on the information ; it does appear afterwards. The 
validity of the warrant cannot depend upon subsc- 
•quent events. Mr. Ball preferred resting the case 
•upon the Pawnbrokers Act. The 13th section of the 
26 Geo. 3, c. 43, was passed " for the better enabling 
^1 persons to recover their goods and chattels," and 
requires a statement on oath that the goods were 
unlawfully taken, and that there was just cause to 
suspect they were knowingly and unlawfully taken 
to pawn. Does the information set out in this 
plesiding contain these requisites ? There must be 
.an unlawful taking alleged: there is none here. 
Next it must appear that the property was pawned : 
that does not appear. Next, that the pawnbroker 
had knowingly taken them to pawn : a fortiori 
that does not appear. And grant that all these 
things were in it, where is Uie authority under 
this Act to arrest the pawnbroker at all? Un- 
.successful as was the attempt to find a felonious 
charge, the endeavour to bring the case within the 
Pawnbrokers Act is more forlorn. It only remains 
to be seen whether, upon this state of things, an 
^action of trespass can be maintained against the 
magistrates. This question depends upon the con- 
struction of the Justices of the Peace Protection 
Act (12 Vict. c. 16), the 1st section of which pro- 
vides that every action to be brought against a 
justice for any act done within his jurisdiction, or 
with respect to a matter within his jurisdiction, 
shall be on the case as for a tort. No criminal 
-offence is alleged in this infonnation, and we have 
«to determine what jurisdiction the magistrate had 
to arrest. Lawrenson v. Ilili is a much stronger case 
than the present. In it the written information did 
not contain a charge of felony, but there was parol 
evidence which showed grounds for concluding a 
charge of felony. The Court of Ex. held that, 
since the written information did not contain 
a charge of felony, the magistrates either had 
no jurisdiction, or exceeded their jurisdiction. 
^ mtUto fortiori must we so hold in this. We cannot 
xlistinguish this case from Lawrenson v. Hill I 
>€onfe8s that irrespectively of that case I entertain 
no doubt that if a magistrate, though acting bond 
Jide, issue a warrant to arrest a man upon an in- 
formation which contains no charge of felony, he 
exceeds his jurisdiction. We are bound by Lawren- 
son V. Uil^ but into the cases there cited I shall 
not myself enter, because, independently of that 
case, I feel no doubt. The demurrer to the first 
defence must, therefore, be allowed. The second 
defence involves a question of greater difficulty. 
It states that it was afterwards ordered in the same 
matter that the pit. should enter into a recognisance 
to appear on the next day for holding the petty 
sessions, and that the pit. having appeared, an order 
cwas made in said matter that the gun should 



be restored, and that said orders and warrant 
have not been quashed or reversed. This plea 
depends upon a clause in the 2nd section of the 
Justices' Protection Act, and it affords an answer 
to the present action. It is averred as a matter 
of fact, though I for one do not think much 
of the averment, that the order was made in 
the same matter. If it appeared otherwise I should 
not consider myself bound by the statement in the 
plea. I do not think this section contemplated 
a case as where A. B. is pit. and C. I>. 
deft., where there be technicalities to be adhered to. 
The warrant is founded on the information, and it 
is— Search C. D., and bring the gun here. We think 
this was a warrant to bring C. D. before the magis- 
trate. For what purpose? To be dealt with accord- 
ing to law, 1. 1,, if a felony had been committed to 
send him to gaol, or to order the gun to be restored ; 
because there is no doubt that though the magistrate 
had not jurisdiction to arrest, he could not have 
ordered the gun to be restored without first sum- 
moning the pawnbroker to show cause against his 
doing so. We think (however informal the com- 
plaint) that the order was an order made in the 
same matter. Very possibly the framer of this Act 
of Parliament did not contemplate such a warrant 
as was issued here, but the case of an ordinary 
warrant, where there is an option to issue a war- 
rant to arrest or to issue a summons. We think 
in result and consequence that when the gun was 
found in this man's possession, this warrant became 
a warrant to secure his personal attendance. The 
demurrer to the second defence is overruled, and 
there being one good answer to the action, there 
must be 

Judgmentfor the deft. 
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Saturday^ Dec. 5, 1863. 

The Ofpicb promoted by the Rev. Launcbixxt 
DowDALL u. Rev. James Hewitt, (a) 

Ojffertonf — Proprietary chapels — Abns — Napier's Act, 

The alms collected, whether at the offertory or during 
Divine service^ in a proprietary chapel., not having 
a district assigned to it, belong as of right to the 
rector of the parish in which the chapel is situcUed, 
to be disposed of as he and the churchwarden shall 
direct, and that notwithstanding Napier's Act, 14 j- 
15 Vict, c, 72. 

The facts of this case will sufficiently appear from 
the judgment of the court. The question arose on 
the admissibility of the articles. 

Dr. Walsh, Q. C, advocate for the promovent. 

Dr. Ball, Q. C, advocate for the impugnant. 

Dr. Battersby, Q. C, V. G.— This is a suit pro- 
moted by the Rev. Launcelot Dowdall, rector of 
the parish of Rathfamham, against the Rev. James 
Hewitt, incumbent or perpetual curate of Zion 
Church Rathgar, in the same parish, to compel the 
latter to pay over the alms collected in said church 
according to law, and that he may abstain from 
misapplying same in future. The pleading states 
these alms to Imve been collected at the " offertory" 
as sacramental alms. No such proceeding as this 
has been taken in Ireland before, except in the case 
of Magee v. The Bisliop of CasheJj and, from the 
statements made on the last court day, it would 
appear that the present suit had arisen not so much 
from a desire to settle the right to this offertory^ 
as from the circumstance that, upon Mr. Hewitt's 

(a) From the Irith Jurist^ by permlaBlon. 
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appointment to the perpetual curacy of Zion Church, 
lie insisted on a title to discharge the duties of 
rector or some of them, throughout the whole parish 
of Rathfarnham, a title which Mr. Dowdall denied ; 
mod to prevent Mr. Hewitt getting a footing in 
the parish by having a district assigned to his 
church pursuant to the statute in that behalf, 
Hr. Dowdall refused to consent to the assign- 
ment of such district by the archbishop, and 
commenced this suit. If Mr. Hewitt made such 
daim, he mistook his rights ; for, as a curate with 
a district, he could not go beyond it, and, not 
having a district, as the fact is, he could not perform 
any of the offices of a minister out of his chapel 
without incurring severe penalties. Mr. Dowdall, 
on the last court day, was willing that a district 
shoiild be assigned to the Zion Church, and that the 
right to the offertory should be referred to the 
archbishop. Mr. Hewitt postponed until this day 
his assent or dissent from that proposition, and he 
now refuses it. The first question seems to be, 
what is the offertory ? The term appears to signify 
both that part of the Communion Service which is 
read while the alms are being collected, and the 
alms then given. Kubrick, 2 Edw. 6, M. Gib. Cod. 
474, it is said, **Whyle the clearks do sing the 
offertory, so many as are disposed shall offer to the 
poore mene's box, everyone according to his habilitie 
and charitable mynd." Ayliffe in his Parergon, 
993, says : " It was always the custom for the com- 
municants to offer something at receiving the 
Sacrament, as well for holy uses as for the relief of 
the poor, which custom is, or ought to be, observed 
a.t Uiis day.** Before the Refonuation, it appears 
"that the priests of proprietary chapels were in the 
habit of taking these offerings to themselves, to the 
prejudice of the incumbent of the parish; and to 
prevent this it was provided by a legatine constitu- 
tion of Othobon, Cardinal Legate, r)2 Hen. 3, a. d. 
1267, quoted 1 Bolingbroke, £. L. 270, that— 
**• When a private person desires a proper chapel and 
the bishop grants it for a just cause, yet he always 
nses to add, ' So that it be done without prejudice 
to the right of another.' And we, pursuing the 
same wholesome method, ordain and strictly 
charge that the chaplains ministering in such 
chapels as have been granted with a saving to 
the rights of the mother church, restore to the 
rectors of that church, without making any 
difficulty, all the oblations and other things 
which ought to come to the mother Church, 
if they had not intercepted them, and which, there- 
fore, they cannot in justice retain. If anyone 
contemptuously refuses to do it, let him be sus- 
pended till he hath made restitution." The 
offertory was anciently for the use of the priest, 
bat at the Reformation it was changed into alms 
for the poor : (1 Burn, £. L. 370 ; Ayliffe Parergon, 
:594.) Ayliffe says that this change was made by 
the statute 25 Hen. 8, which abolished altar 
oblations to the priests; but however this may 
be, it is clear that at this day, according to the 
Kubric, "Money given at the offertory shall be 
disposed of to such pious and charitable uses as 
the minister and churchwardens shall think fit, 
wherein, if they disagree, it shall be disposed of 
as the ordinary shafi appoint." Now, who are 
**the ministers and churchwardens?" Are they 
those of the parish church only ? or are they the 
officiating clergymen and churchwardens of every 
chapel, included in the words of the Rubric ? The 
Act of Uniformity (17 & 18 Car. 2, c. 6), s. 1, 
rceiting that " as nothing conduceth more to the 
honour of God, the settling of the peace of a 
nation, which is desired of all good men, nor to 
the advancement of religion, than an universal 
agreement in the public worship of the Almighty 
God, both Houses of Convocation had presented 



unto His Majesty's Lord Lieutenant one book, 
hereunto annexed, intituled 'The Book of Conunon 
Prayer,* &c. Therefore, to the intent that the- 
greatly desirable work of uniformity in Divine 
worship may be obtained, and that every person 
within this realm may certainly know the rule 
to which he is to conform in public worship 
and administration of sacraments, and other rites 
and ceremonies of the Church of Ireland," it enacts 
that all ministers shall be bound to say and use the 
Morning Prayer in such order and form as is men- 
tioned in the said " book." And by sect. 2, " every 
minister shall openly, publiquely, and solemnly 
read the Morning and Evening Prayer, by and 
according to said Book of Common Prayer; and 
after such reading, shall openly and publiquely be- 
fore the congregation there assembled declare his 
unfeigned assent and consent to the use of all 
things in the said book contained and prescribed, 
on pain of deprivation." Now, that " book," in the 
part relating to the Communion Service, provides 
that " whilst the sentences of the offertory are in 
reading, the deacons, churchwardens, or other fit 
persons appointed for that purpose, shall receive th& 
alms for the poor, and other donations of the people, 
in a decent basin to be provided by the parish for 
that purpose." And, subsequently, that after 
divine service is ended, the money given at the 
offertory shall be disposed of as I before said. 
The law on this subject was fully considered and 
explained by Sir John Nichol, in the case of Moysey 
V. HiUcoaty 2 Hag. 30. That was a suit promoted 
in 1828 by Dr. Moysey, rector of the parish of 
Walcot, to compel Dr. Hillcoat, owner and officiat- 
ing minister of the chapel of Queen's-square, 
licensed on the nomination of the said Dr. Moysey, 
to pay over to said rector the money collected at th& 
offertory in said chapel. The licence of Dr. Hillcoat 
was nearly in the same words as that of Mr. Hewitt, 
except that the former authorised the performance of 
" all ecclesiastical duties belonging to said office,*' 
which authority is not included in Sie licence to Mjt. 
Hewitt, and the latter also excepts baptisms and 
marriages. Dr. Moysey had Mmself acted as 
curate of the chapel, and as such received the 
various offerings while curate, which he afterwards 
claimed as rector from the succeeding curate. Dr. 
Hillcoat insisted that the sacramental alms received 
in the chapel had been constantly, since the 
opening thereof in 1735, at the uncontrolled disposal 
of the minister therein officiating and of the pro- 
prietors thereof. Sir John Nichol, p. 48, says : 
*^ Prima facie, all parochial duties are committed to, 
and imposed upon, the parish incumbent, and all 
fees and emoluments arising from the performance 
of those duties, in like manner, belong to him. Of 
common right, all parochial dues, whether from 
tithes or other sources, belong to the presentee of 
the patron ;** and at p. 49 : '^ Chapels possess no 
parochial rights, imless acquired by a composition 
with the patron, incumbent and ordinary.'* " I am 
not aware of any chapels where the patrons or pro- 
prietors (forming themselves into a sort of joint- 
stock company) can appropriate a portion of tho 
church dues: " (p. 53.) *'The nomination appoints Dr. 
Hillcoat to penorm the office of officiating minister- 
of Queen's Chapel, &c. There is nothing that 
appoints Dr. HUlcoat to the exercise of all paro- 
chial rights, to the cure of souls, and to the 
occasional administrations, in all parts of the 
parish, and it does not grant anything which 
belonged to Dr. Moysey as rector, neither the paro- 
chial duties, nor the surplice fees, nor the 
power of interfering and intromitting in all rights, 
duties and offices which had been committed to Dr. 
Moysey as incumbent of the parish : " ^p. 64.) " The 
alms received during the reading of the offertory before 
the Communion are specially directed by the Bubrio 
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:to be collected in a decent basin, to be provided by 
the parish, which shows that the collection, wherever 
made, is a parochial matter, with which persons con- 
nected with a private chapel have no concern. Again, 
.4ifter the Divine service is ended, the money g^ven 
to the offertory shall be disjiosed of to such pious and 
^charitable uses as the minister and churchwardens 
<ehall think fit, wherein, if they disagree, it shall 
^he disposed of as the ordinary shall appoint. These 
'directions as to the * parish ' and the ' (jiurchwardens ' 
who are officers of the parish and not of the chapel, 
lead me to construe the ' minister ' to mean ' the 
minister of the parish," and they show that the 
Rubric intended that alms received at the Com- 
munion, as well as at private chapels in the parish 
church, should be at the disposal of the minister of 
the parish, and of the churchwardens, and should 
not belong to the officiating minister, nor to the 
proprietor of such chapel. In any view that I am 
able to take of this case, I cannot consider that this 
chapel has acquired any local rights at aU encroach- 
ing on the i>arochial rights which belong to the 
.parodiial incumbent, beyond those to which he has 
directly and specifically consented, viz., the payment 
£or acconunodation by those who take pews. To 
«the emoluments arising from those pews. Dr. 
Hillcoat, uniting both characters, of officiating min- 
aster and sole proprietor, is entitled ; but to them 
iie is limited. Here is no district, no chapelry 
•which connects any particular inhabitant with 
tthis chapel ; here is nothing carved out of the 
parish, nor out of the parochial rights of the 
rector. The general duties of the parish rest upon 
the rector ; he is bound to perform them, and he is 
entitled to all the emoluments derived from them. 
IThis is the policy of the law, to keep these duties 
entire and simple, unless they have been subdivided 
4ind parcelled out by competent authority : '* (p. 56.) 
In Watson's Clergyman's Law, 311, referring to the 
Statute of Uniformity, it is said : **If in reading the 
Morning and Evening Prayers the minister shall 
«tand or sit when he is directed to kneel, or kneel or 
«it when he should stand, or shall read them in 
<ither order than is appointed, or shall omit anything 
that is appointed to be read on certain days, or mis- 
place the prayers in reading them, or read in one 
<lay what is appointed to be read on another, or do 
not celebrate and administer the sacrament in such 
order and form as is appointed, he is punishable by 
law ;" which shows that the Rubric must be implicitly 
obeyed. Mr. Hewitt's advocates admit that down to 
the passing of the Act 14 & 15 Vict. c. 72, in the 
year 1851, Zion Chapel would have been considered 
a proprietary chapel, as described by Sir John 
iNichol ; but they say that this chapel, by sects. 2, 
23 and 27, is made a perpetual cure and benefice, 
and the officiating clergyman therein a perpetual 
curate and incumbent, and therefore, that he had 
acquired within his chapel all the rights which the 
incumbent of the parish and churchwardens pre- 
viously had. But the words 'Encumbent" and 
^'bendSce" confer no right or power, and whether 
perpetual or temporary, the clergyman of a pro- 
prietary church is not a complete incumbent 
with all the attributes of a rector. The latter 
can baptize and solemnise matrimony, when ad- 
mitted and instituted, without any special licence : 
(Watson's Clergj'man's Law, 314). Mr. Hewitt can 
do neither, for these matters are expressly excepted 
from his licence, and he is but a curate, though a 
perpetual one, having authority to the extent of his 
licence but nof urther or otherwise. And even if he 
had a district assigned to his church under sect. 13, 
by sect. 14 it is provided that *' nothing therein 
contained shall be construed to discharge Uie incum- 
bent of any such parish, a portion of which shall be 
included in ^ny such district, or any other ecclesias- 
tical person having cure of souls within the same, or 



his successors, from the cure of souls or other parochial 
duties in any such district, but which said cure of souls 
shall remain as heretofore." From which it plainly 
appears that the rector is not ousted of any of his 
rights by the appointment of a curate, though an 
independent one, to perform divine service within 
the chapel, or even beyond it to the extent of his 
district, if a district be assigned to him, which has 
not been done here. It is then urged that by sects. 
25 and 27, chapelwardens may be elected, who 
shall have the like authority within the said 
church or chapel as churchwardens in the case of a 
parish church have, and shall be competent to 
recover by all proper means and proceedings the pew 
rents, and other dues belonging to the said church 
or chapel ; and that therefore the curate and 
chapelwardens are entitled to receive and dis- 
tribute the offertory. These sections, however, 
do not mention the offertory as the English 
Act does, and they appear to apply only to the 
ordering of matters within the churoh, and to the 
recovery of pew rents and such things as may be 
legally recovered, but not to the offertory, which is 
purely voluntary as a part of the ceremony, and 
cannot be recovered if refused by the communicants. 
It is to be observed, too, that, so far as appears upon 
the libel before the court, no chapelwardens of Zion 
Church have been appointed, and the claim of Mr. 
Hewitt is, to receive this offertory himself, and to 
distribute it amongst his congregation as he thinks 
proper, without the assistance or control of any 
churchwardens or chapelwardens. This would 
involve a state of things wholly unknown to the 
church. The congregation of Zion Church consists 
of the pewholders and the occupiers of free seats, 
without reference to, or any connection with, any 
particular parish or district. Mr. Hewitt cannot visit 
as clergyman, or go through any part of the parish 
in order to ascertain the state of the parishioners. 
Sect. 14 allows him '* the care of the sick and other 
pastoral duties," only in case of a district being 
assigned to his church, and if he were to distribute 
the offertory where his licence confines him within 
his own chapel, he could only do so to such persons 
as might come there for alms, no matter from 
whence, unless he and his trustees and pewholders 
should think proper to divide it amongst them- 
selves. A forcible argument against Mr. Hewitt's 
view of the statute arises from the English Act 

8 & 9 Vict. c. 73, s. 6, which provides for the 
appointment of churchwardens for district chapelries, 
and enacts that money given at the offertory at 
such churches shall be disposed of by the minister 
and churchwardens of such church, in the same 
manner as the money given at the offertory at any 
parish church is by law directed to be disposed of 
by the ministers and churchwardens of such parish. 
There is no such provision in any Irish Act. Sect. 7 
of the same English Act provides for the appoint- 
ment of churchwardens for any new church without 
a district, and does not authorise them to interfere 
with the offertory, but enacts that if a district be 
assigned to such a church, they shall thenceforth 
have the same power as churchwardens appointed 
under the previous section ; thus showing that the 
Legislature considered that, without express words 
to the contrary, the right of the rector and church- 
wardens to the offertory would continue in a paro- 
chial district, and that, in the case of a church 
without a district, it ought not to oe taken from 
them. In the case of Magee v. The Bishop of Ccuhd, 

9 I. E. R., 319, before Lord St. Leonards, it ap- 
peared to have been conceded by all parties, that 
offertory received in a proprietary chapel belonged 
to the incumbent and churchwardens of the parish, 
and not to the curates or trustees ; but the case 
went off on another point. The case of Reg, v. Poor 
Law Commissioners 2 J. & S. 721, has been relied on 
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M tbowing that the minister of a district church is 
the minister meant by the Rubric It seems to me to 
point the other way, and to show that in such a case 
the rector of the parish continues rector of the dis- 
trict, with all his original rights and privileges, 
•except only the right in the curate to officiate in 
the district. In that case the district of Qrange- 
!g«man was made a *' separate and distinct dis- 
trict or parish," under the statute 7 & 8 Geo. 4, 
.0. 4a, 88. 23, 24, 25, 26 ; and by sect. 29 it was 
enacted "That every such diftrict or new parish 
to be formed under the authority of that Act shall 
haje all parochial rights by law appertaining to 
any parish for the purposes in that Act mentioned, 
and for all other piirposes whatever in like manner, 
to all intents and purposes as other parishes may by 
Jaw be entitled unto ; and that every such district or 
new parish shall be discharged and exempted from 
all claims and charges wlMtsoever as part of any 
former parish or parishes, saving, nevertheless, to 
the rectors or incumbents of the several adjoining 
parishes and their successors, all their rights as 
rectors or incumbents of the respective portions of 
.such districts." Napier's Act does not contain any 
sach terms as the foregoing, nor does it anywhere 
profess to confer upon the curate a parish or paro- 
chial rights, and yet in that case it was held that 
mider tilie Poor Law Act, 1 & 2 Vict. c. 56, which 
provides that in the appointment of a chapel, prefer- 
ence should be given to some clergyman of the 
Established Church officiating within the parish in 
which the workhouse should be situated, the rector 
or vicar of the original parish continued to be the 
principal clergyman "officiating" within the district 
or the parish, and the person responsible for the 
due administration of spiritual duties towards the 
inmates of the poorhouse, and that, upon the refusal 
of the perpetual curate, the curate of the parish was 
entitled to the appointment. The Court of Q. B., 
thus taking the same view of the subject as Sir 
John Nichol, I cannot see any privilege or power in 
a perpetual curate, under Napier's Act, which the 
enrate before Sir John Nichol had not. Both 
•derived authority from the bishop's licence, and from 
that only. Of the two, the licence of tlie former 
was, if anything, the more comprehensive ; and I am 
bound by the authority of that eminent judge. But, 
taking Uie judgments of the two courts together, it 
is plain that both looked ugon the incumbent of the 
pariah as still continuing rector of that part of the 
parish within which the new church is, and, as such, 
minister for all matters not expressly taken out of 
'his control by statute, which the offertory was not ; 
and therefore he, as such minister, and the church- 
wardens of the parish, are the persons to dispose of 
the offertory, whether collected in the parish church 
or in other churches or chapels within the parish. 
On this motion the court has no power to do more 
than either admit the pleading to proof or reject it. 
Bat it is dear, and, indeed, admitted by the advo- 
cates on both sides, that down to the year 1851 the 
'Cnrate of a proprietary chapel could not interfere 
with the neighbouring parishioners, nor take to 
himself or for his own purposes the money con- 
tributed at the offertory. For the reasons already 
given, it appears to the court that the law con- 
tinues the same now as it was before in the case of 
the curate of a proprietary chapel ¥rithout church- 
wardens ond without a district, such as Mr. Hewitt 
appears to be. The apparent object of the law is 
to leave the rector of a parish to discharge the 
duties of it upon his own responsibility and without 
the interference of other persons who might, per- 
haps, be gifted with more zeal than discretion ; and 
for this reason even the bishop, without the consent 
of the incumbent, cannot authorise any clergy- 
man to interfere -in his parish. Whether the law 
4n this respect be wise, it is not for this court to say ; 



but, being as it is, this motion must be refused with 
costs, and the libel admitted to proof, and a day 
assigned to Mr. Hewitt to answer it. 



DECISIOlSrS OF THE JUDGES 

ON 

CASES RELATING TO THE ASSESSED TAXES, 

Mondiiif, Feb. 15, 1864. 

(Before riGorr, B. and Soee, J.) 

He Hekdersox. 

Inhabited house dtU^ — Officers* apartment in a 
pauper lunatic asylum. 

The steward of a pauper lunatic asylum appeals against 
an assessment for apartments occupied by him merein, 
rent free, in virtue of his office. The Commissioners 
relieve the app. : 

Commissioners right. 

At a meeting of the commissi oneni of asaessed taxes, holden 
ftt the SeMiona-hooae, ClerkenweU-green, on Wedneadftv the 
26th Feb. 1864 : 

Mr. George Heni^ Henderson, steward of the Panper Lunatic 
AAylom at Golney Hatch, in the parish of Friem Bamet, in th» 
oonnty of Middlesex, appealed against an assessment made oa 
him for the year 1860, for inhabited house duty, schedule (K), 
under the 14 & 15 Vict c. 36, upon a rental of 602., duty S/. fia, 
and claimed a total exemption therefrom. 

The asylum was built by the justices of the peace for the 
county of Middlesex, pursuant to the Act of 8 ft 9 Vict o. 126» 
for the reception of pauper lunatics only, and the appi, as the 
staward thereof, has certain furnished apartmenta within the 
said asylum assigned to him as an official residenee, rant free, 
the regulations of the asylum making it compulsory for the 
steward to reside therein. 

The apartmenta on which the assessment was made are 
within the building of the said asylum, and under the same 
roof, and form part and parcel of it, and have no separate 
external entrance. 

By the 26th section of the above Act of 8 ft 9 Vict c. 126, it 
is enacted Uiat no building erected for the purposes of a 
lunatic asylum shall be assessed to window du^, and the 
app. contands that inasmuch as the inhabited house duty was 
imposed in lieu of such window duty, it was the intention of . 
the Legislature that the asylum ediould be exempt in like 
manner from the inhabited house duty. 

The Commissioners, referring also to the 48 Gea 3, c 55, 
schedule (&), exemption, case 4, which does not, as in the 
case of the second exemption under schedule (A) of the same 
Act (window duty), except from the benefit of the exemption 
the apartmenta occupied by the offloei-s of the hospital, fta^ 
and to case 2487, relieved the apix 

Mr. Edward Thomas Boorman, the surveyor for the Crown 
contended that the Act referred to did not wholly apply ia 
this case, inasmuch as the asylum itself was not asaeraed to 
the inhabited house duty, but only that portion of the building 
occupied by the officers as their official residences, and which 
he considered clearly liable to assessment, and, being dissatis- 
fied with such determination of the oommissionerB, demanded 
a case for the opinion of Her Majesty's judges, which we, the 
major part of the commissioners present upon the hearing of 
the appeal, state and sign accordingly. 

The eases of Dr. Tyerman and other officers of the asylum, 
whose apartmenta are similarly situated witii those of the 
app., stand over to abide the decision of Her Majesty's judges 
in this case. 

Tuos. Elsom, ) 

WiL AxDERsoN, tcommiaalonera. 

DaXU WlLOBOItE. ) 

PiGOTT, B. and Siiee, J. — We are of opinion that 
the determination of the commissioners is right. 



lie Hewsos. 
Inhabited Iwuse duty — Lunatic asylum. 

Manager of a lunatic asuhmifor Hie recqttion and relief 
of persons of Hie middle rank of life appeals against 
an assessment. Some patients receive <Krect relief 
from the charity ; some j>ay a little more than their 
actual cost ; others pay higher rates. The ConaniM^ 
sioners relieve the app. : 

Commissioners wrong. 

At a meeting of the commissioners of assessed taxes, held 
at Stone, 1st April 18C:) : 
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J. D. HewsoD, Esq., ILD., manager of CottoD-hill Lnafttlo 
Asylum, attended by the direction of the truateefi to appeal 
aipainst an aaaessment to the inhabited houm duty on the said 
M^lom for the year 1862-63, amounting to 71. 10$ on the annual 
vaiue of 200JL 

In the year 18U, 1000/. woa left to the StafTordiihire Inflnnary 
to found a lunatic ward for the reception of persona of the 
middle rank of life, whose circumstances were not such as to 
enable ^em to pay the hi>ch rate charged in private asylums, 
but whom it waa very desirable not to degrade to the rank of 
panpers. 

Tlie trustees of the infirmary handed the legacy over to the 
visitors of the county Pauper Lunatic Asylum, who appro- 
priated a ward for the purpose of the charity, and to enable 
them farther to Increase its usefulness, subscriptions and 
donations were solicited, a few patients were admitted at re- 
' mnnerating rates, the profits derived from which were ap- 
plied to the purposes of the charity. Upwards of 400 patients 
were relieved, at rates from 2*. Gd. to lUs. per week, from the 
opening of the charity in 1814 to the year 1848, when, in con- 
fieqnence of the urgent demands for increased accommodation 
for pauper lunatlca. the separation of the two institutions was 
dedded upon, and the Cotton-hill institution was builL The 
funds were derived from donstions and from the amount 
paid by the visitors of the county asylum to the subscribers for 
their shiu^ in the said asylum, and from money borrowed by 
the trustees of Cotton-hill institution. 

In the new building accommodation was specially provided 
for persons of superior rsuk. who were expected to contribute 
to the charge of maintenance according to their pecuniary 
abOity. 

In 18M the new building was opened, with an annnal in- 
oome derived from subscriptions of about ISO/, per annum ; 
llfty patients were transferred from the county asylum to 
Cotton-hill, of whom tweut\'-one were receiving relief from 
oharltv. 

At ttie close of the year 1863 there were 132 patients on the 
Ixwka, the average weekly cost per annum of whom had been 
1/. 8i: Hi, of this number 64 have received direct relief from 
the charity, in sums varying from U to 21ff. fkL per week: S<5 
were paying from 21m. to 'S0». x)er weelc Although this class 
paid a little more than their actual cost, still as they could not 
reoeiye the same aocommodation in private asylums at a less 
rate th«i 42f. per week, they, to a certain extent, benefited 
liy the charity. 

18 paid A2s. 

7 paid from 2 to " guineas per week. 
4 paid from ii to 4 guineas ])er week. 

Daring the last eight years 68.'i7/. V>s. 4d. has been appro- 
priated to the relief of the poorer dasK of patients, and of this 
■am the amount for the last year was 12ol/. 19*. 6<L, whilst the 
amonnt of subscription was only 177/. 

The apps. contend that as no pecuniary profit arises to any 
person, and that as the asylxmi is maintained partly by charit- 
able contributions, it comes under the exemption No. 4 of the 
Act 48 Qea 3, c. 6^, which exempts " any hospital, charity 
achool, or house provided for the reception or relief of poor 
persona** 

The minreyor. however, wss of opinion that as the majority 
of the patients ha the year 1862 cannot be regarded as poor 
persons in Uie meaning of the Act. the asylum does not come 
within the exemption, and is therefore rightly assessed. 

The Commissioners having a doubt as to the liability of the 
asyhxm discharged the 8.s.sessment upon the understanding 
that the surveyor demanded a case for the opinion of Her 
Majesty's judges, which we, the commissioners present, state 
and sign aooordingh'. 

Okorce Ford, ) 

8\Mi'F.L Burton Wright, > Commissionera 

W. J. LOCKKR. ) 

PiooTT, B. and Shee, J. — ^We are of opinion, that 
the determination of the commissioners is wrong. 



lie MoxcKTOX. 
Inhabited house dutjf — Town-halL 

Town clerk of a horouffh appeals afjainst an assessment 
for a town-hall, iVo fterson resides in tJie halJ, which 
is complete in itself; but there is a wing built svbse- 
quoitly to tJte building of tfiB hall, communicating 
therewith by a door in which the town crier resides for 
the purpose of taking care of the hall, and of carrtfing 
OR his duties as billet master. The Commissioners con- 
firm the assessment : 

Commissioners wrong. 

At a meeting of the commissioners of the land and as- 
M«ed taxes, holden at the Town-halL Maidstone, on the 26th 
Manh 1863: 

Mr. John Monokton, town clerk of the borough of Maidstone, 
•appealed against an assessment for the year 1862 to the 
inhabited house duty of 200/. on the corporation of Maid- 
•toaa, in respect of premises occupied and used by them 
as a town-halL 

The town-hall of Maidstone formerly contained a conncil- 



chamber, committee-room, and a eoart of justloe ; no persoQ 
residing on the premisea A few years ago an adjoining hoaa» 
was pulled down, and a wing to the town-hall erected on tha 
site tnoreof. 

The town crier, who is also billet master, resides with 
his wife and family in rooms on the ground-floor of thla 
new wing of the hall, for the purpose of cleaning and taUar 
care of the hall, and also for carrying on his duty of blilei- 
ting soldiers, ftc, when requisite. The front room on the 
ground-floor of the wing of the building is used as a dwelihig- 
room by the crier. 

No reduction was made in the town crier's wages when 
the rooms were given to him. A door, of which Uie crier 
kept the key, waa made from the crier's rooms into a paaaaga 
!eading to the court of justice, and by passing through that 
door and passage he reaches the court, and from thenoe be 
can get into the main staircase, and thenoe all parts of the 
builmng without going out of doors. 

The various rooms in the town-hall are used by the town 
council for their meetings, and also for public meetings by 
the trustees of the poor, the pavement commissioners, and 
the magistrates. None of the rotuns are used as offlces by 
the town clerk or other official (except the billet mastei's 
ofllcein the wing ss above mentioned), nor are any of the roona 
ever let for any purpose. 

The town-hall would be quite perfect if the communication 
with the crier's apartment were stopped up ; that comma- 
uication having been made solely for the more oonvenlant 
access of the crier to the town-halL 

On these facts Mr. Monckton contended that the town-hall 
was not an inhabited dwelling-house within the meanfaig 
of the Act, and therefore exempt from tax ; and also tha^ if 
liable, 200/. was an excessive valuation. 

The surveyor, on behalf of the Crown, submitted that the 
occupation by the town crier of the rooms in the wing above 
described, as a residence and office for billet master, sock 
room having an internal communication with the entire 
building, mode the whole town-hall liable to inhabited house 
duty, and cited case 2597 in support of this view. 

The committee confirmed the assessment at 20a/. Mr. Honck^ 
ton, being dissatisfied with this decision, demanded a case for 
the opinion of Her Majesty's judgea 

We, iMing two Commissionera present at the meeting, aa 
above mentioned, do hereby state and sign such case acoor- 
dlngly. 

Dated tills 28th day of May 1863. 

D. ScRATTow \ Commissioners of Land 
EuvTD. Bekton) and Assessed Taxea 

FiGOTTf B. and Sheb, J. — We are of opinion that 
the determination of the commissioners is wrong. 

Re Daw. 

Inhabited house dutjf — Office of commissioners ofsewen^ 

Clerk to commissioners of sewers, city of London^ appeals 
aqainst an assessment on the offices of the commission, 
Por convenience of access to other offices there is an 
internal conununtcation with the GuHdhaJl, but no- 
person dwells or has ever dwelt on the pretaises. The- 
Commissioners relieve tlie app. : 

Commissioners right. 

At a meeting of the commissionera for carrying into execo* 
tion the several Acts of Parliament relating to the duties of 
assessed taxes in the City of London, on the 25th March 186S: 

Mr. Joseph Daw, clerk to the Commissioners of Sewera for 
the City of lA)ndon, appealed against an assessment for the 
duty on inhabited houses charged on the offices occupied by 
the said commissioners in the ward of Bossishaw for the year 
1862, and rated at 200/. value. 

The app. stated that the premises have been lately rebuilt 
expressly for the offlces or the commissioners of sewers for 
the city of London ; that they are in no way adapted for a 
dwelling-house, nor have thev ever been so occupied. For 
the convenience of access to other offlces of the commissionera 
adjoining the above in Guildhall, there is one internal oom- 
munication on the firet floor. That on the site on which the 
commissionere' offices are built formerly stood the town clerk's 
office, which was partly occupied as a dwelling; but that the 
town clerk's house has since been palled down, and the present 
offices erected on the site thereof. 

The sun-eyor submitted that the 6th rule of 48 Gea 3, a &5, 
schedule (R) expressly provides that balls or offices belonging 
to any body politic or corporate that are lawfully charged with 
the payment of any other taxes or parish rates shall ba 
assessed to house duty, and he contended that, as the prenusee. 
in question are the hoU and offices of a body corporate, and 
are assessed to paroc^l rates, the assessment to the hooae 
doty ought to be maintained. The surveyor further observed 
tiiat the fact of an internal communication with Guildhall 
which is clearly liable, and is assessed to house duty, does in 
fact extend the liability to an assessment to these premiase 
alsa The words of the rule being, " every hall or office what- 
ever belonging to any person or persons, or to any bodies 
politic or aorporate, or to any company that are or may be 
lawfOlly charged with the payment of any other taxes or 
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ptriih rtlM, aluU be sabjeet to the duties hereby made p«7- 
•Ue M taiheblted hovaefl.** 

Hie eppi admitted that the premiBes In qnestloa wore 
Miflwed to perish raten 

neOammteioiien, having oonaidered the facta of the case, 
vweof optnloQthat the oOoes so ooeupied by the commis> 
•fanen of sewers, which is a separate and distinct body to the 
eorporstlan of London, although soeh oiBees have an internal 
enmiminiratinn with the QoildhaU, no part of which is ooon- 
pM as a dweDlnf , were not ehaigeable to the duty of in- 
itttittBd houses, and discharged the asse«menl 

Tho aurreyor demanded a statement of the case for the 
opiakni of Her Majesty's judges. 

Eniimm HoDosoir, 

& O. BUGKNALI., 

JoBDi K Davib, 

J. BOBSSTSL 

PiooTT, B. and Shbs, J. — We are of opinion that 
the detennination of the commissionen is right 



Re Bm-ixLD. 

Inhabited house duty and male servants — 
lAmatic hoepitoL 

Tnatees of a bmatic hospital appeal against assessments 
far inhabited house duty and for four male servants. 
The hospital is provided for bmatics, not paupers, 
paying sums the highest of which is only partially re- 
munerative. Three of the male servants are en^loyed 
ting and waiting upon the patients, the fourth as 
ana watchman <mly. The Commissioners confirm 
the assessments : 

Commissioners wrong. 

At a meeting of the commissioners of assessed taxes held at 
the tovn-halU in the town and county of the town of Notting- 
ham, on the 9th Sept 1863, for the purpose of hearing appean 
Mdnst the first assessment for the said town for the year 

William Enfleld, Esq., appealed on behalf of hlmaelf and 
the other trustees of the Innatto hoepltsl at the Coppice, Not- 
tfiighMn, against an assessment wliich had been made upon 
tiie said trustees in respect of the inhabited house duty for the 
aaki hosplta], and for four male senrants, which he contended 
were exempted under the Acts relating to the duties of assessed 



As regards the inhabited house duty, the commissioners 
found that the hospital is a baUding prorided for the reception 
sod relief of lunatics who are not paupers, for whose main- 
tanaDoe and medical attendance sums varying from 6«. to 25<. 
per week each are paid. That in receiving applications for 
sdmisslOD, no person is disqualified by reason of being in 
affloent ciroamstanoes, and that as a fact persons in good 
dmunstances are admitted upon pavment of the maximum 
charge of 21k per week. That the full' charge is made in all 
caaea in which tiie trustees are not satisfied of the inability of 
^ parties to pay the same. In each case in which the 
tnatees are so satisfied an abatement is made in the weekly 
duurge proportionato to the want of means on the part of the 
imilieanL 

Atthe date of the last report, the hospital contained forty- 
five patients, who paid the respective sums set forth in the 
foOawing statement, and in aid of some of whom further sums 
set forth were contributed out of the charitable fund of the 
hoqiital as necessary to meet the actual costs of their main- 
tenance and medical attendance : 



Kmnberof 


Amount paid 


Amount paid per 


ContribuUonaoutof 


PaUeotsL 


per Week. 


Annum. • 


Funds of Hospltsl. 




£ s.il 


£ s. d 


£ $, d. 


13 


15 


845 


... 




110 


318 8 


46 13 




10 


104 


26 


11 


18 


514 16 


200 4 




15 


38 


26 




OHO 


72 18 


57 4 




13 « 


33 16 


31 4 




13 


124 16 


135 




10 


26 


39 




9 


46 16 


83 4 




8 


41 13 


88 8 




7 


18 4 


46 16 




8 


15 13 


49 8 


46 




2,099 16 


1 839 



The fourth exemption under schedule (R) of the Act 48 (3eo. 
3^ c 55, exempts from house tax any hospital, charity school, 
or house provided for the reception or relief of poor persons. 

The trustees contend that the building is exempt from house 
tax as being a hospital : that it is oertfl^nly a hospital for thb cure 
of persons sulfering from disease ; it has always been called 
a hospital, and has all the usual features of a hospital, namely, 
it was founded and built with charitable donatioasi it is an 

[Mao. Cab.— You m.] 



institution for the reUef of persons sniftoring from a most dis- 
tressing disease, and it is managed by dkaritable persons not 
deriving any pecuniary benefit fTKnn ft, but, on tiw contrarv, 
assisting it by their subscriptions, and having under their 
direction the house surgeon, matron and servanta 

The trustees farther contend that the buUding is exempt 
from house tax as being a house for the relief of poor persons. 
The patients are not paupers, but tiie greater part of them 
are poor persons, and the rato of pay, which for board, lodging 
and attendance in no case exceeds 35& per week, and in tiie 
other cases varies from 31«. to 6«. per week, shows ftie inmates 
to be poor persons; and even these smsJl paymsnts are in 
numerous cases contributed by the benevolence of relatives 
and friends, who wish to save these poor persons ftx>m be-^ 
coming paupers supported by the poor-rates. 

The sum of 85i. only pays the oosts of food, maintensno* 
and oare, and gives nothing in the shape of rent It is sub- 
mitted that the above facta show that the building is a hos- 
pital, and is also for the relief of poor persons, and therefore 
exempt from house tax. 

As respects the male servanta, tiie commiaslonefs found 
that the four for whom exemption was claimed are male at- 
tendants upon the patients in the hospital, and it was admitted 
that three of them were employed to look after the male In- 
sane patients, in performing the duties of nurses, and in 
dressing, shaving, waiting upon them at tiieir meals, brushing 
their clothes, cleaning their boots and shoes, and any other 
necessaiy or needful thing which cannot or ought not to be 
intrusted to be done by themselves. The fourth attendant la 
up all night as a nurse and watchman, but he does not perform 
any of the other duties above mentioned, he does not dress, 
shave, or wait on them, brush their clothes, or clean tiieir 
boots. 

The surveyor submitted that tiiere was no exemption for 
male aervants so employed, and referred to Judges* Gases, 
numbers 708, 916 and 1157, in all of which they were held to be 
chargeable. 

The trustees contend that as these cases apply to private 
asylums and not to public hospitals, they do not apply to the 
present question. 

They further contend that there is no word in the Act 
descriptive of the attendants upon the patients at a public 
lunatic hospital, the nearest designation being *' valets ds 
chambre.'' That private asylums are open for the reception 
of rich persons, used to be attended on by valett de choTnbrt, 
and in those establishments there may in some cases be 
persons employed strictly as **vaias d« chamtn^" but that the 
patients in this and other lunatic hospitals are not persons 
who would have been waited on by a male servant If In sound 
mind, and the term ^' valet dt ehambre " cannot be stretched to 
include persons who are really **male nurses," and who are 
employed merely because, from the mental condition and 
violence of the patients, the employment of female nurses 
would not be practicable. 

The Commissioners, in view of these facts, and of the further 
fact that exemption from Inhabited house duty is already 
granted to the county lunatic asylum for paupers at Sneinton, 
near Nottingham, which fact, however, the appa. contend does 
not affect the question, were of opinion — 
lat That the hospital is not a nospitel for the reception and 
relief of poor persons within the meaning of the Act ; and 
3nd. That the way in which the male attendants were em- 
ployed rendered the trustees liable to be assessed for 
them as domestic servants, and they therefore confirmed 
the assessment under both schedules, with which de- 
cision the app. being dissatisfied, he requested that a 
case for the opinion of the judges might be stated, wUoh 
we, the commissioners present, have stated accordingly. 

J«^^,^^^=*' t Commissioners of 
Willi AM Fauuv.) Assessea laxes. 

PiooTT, B. and Shee, J. — ^We are of opinion that 
the detennination of the commissioners is wrong. 



Re S. AKD G. Hadpibld. 

Inhabited house duty — House occupied as solicitof's 
offices, but also inhabited 

Solicitors appeal against an assessment for a building 
occupied by them, as their offices, but inhabited also by 
ther errand-man and his wife. The Commissioners 
confirm the assessment : 

Commissioners right. 

At a meeting of commissioners of assessed taxes, held at 
the Tax-offloe, 2L, hlonnt^treet, Peter-etreet, hianohester, on 
the 24th Sept. 1862, for the purpose of hearing appeals agahut 
the first assessments for the year 1862-63 : 

Messrs. Samuel and Qeorge Hadfield, solicitors, appealed 
against an assessment to the inhabited house duty upon the 
building of which their ofBces in Manchester f or^ part 

They also denied their liability altogether in April last 
against the assessment for 1861^3. but only succeeded in re- 
ducing it from ISOf. to 1502L The facts to be considered la 
respect of both assessments are the a$m». 
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The boUdlDg, which (except the three top rooniB and the 
convenlenceH and stairoue to them) is occupied bv the appe. 
an Holicltora' offlcoB only, is the property of their father, George 
Hadfleld, Esq., H.P^ between wnom and the Chancellor of the 
Exchequer there ensued a correspondence, resulting in a re- 
commendation by the latter, on the 16th Hay 1862 (after a 
report from the surveyor), that a case should be stated for the 
<qnnion of Her Majesty's Judges. 

The three top rooms of the building, which is three stories 
liJgh, are let off to. or occupied by, John Turner, the appa.* 
errsnd man, and his wife, and their occupation of them is 
considered in the amount of his wages, whicJi is equivalent to 
letting at a rent 

The building is situated at the comer of Fountain-street 
•and Ifarble-street; the oflloe door and entrance are in Foun- 
tain-street There are also a doorway and entrance in Marble- 
Btreet to a staircase up to Turner's rooms at the top of the 
IbTdlding. The Marble-street doorway and entrance and ihis 
staircase are used only by Turner and his wife. From this 
ataircase there are two doorways, one conmiunicating with the 
general offices occupied by the apps., the other with Turner's 
rooms. ' 

The office door in Fountain-street is looked up from the 
Inside at night, and the office door on the staircase is then 
locked up from the staircase, and the keys kept by Turner. 

It is the duty of Turner and his wife to enter the offices 
from their rooms through the Inner door on the stairs, for two 
purposes only, viz., one to pass through the offices to lock and 
unlock the front door in Fountain-street, and the other for 
Mrs. Turner to dust and clean the offices ; but there is, never- 
tbetora, during the night (and so there would be if they re- 
sided at a distance from the offices), the facility, and nothing 
<except a sense of duty and tiie apps.' orders, and a risk of 
loss of situation) to prevent either Turner or his wife from 
entering into and using the offices for ainr purpose. 

As a matter of fact however, they do only enter for the 
two purposes just particularised, which are performed by them 
"Without assistance, and could, of course, be Just as weD ac- 
complished by their passing along the few yards of street 
iMtween Marble-street and Fountain-street doors. 

The rooms occupied by Turner have distinct and separate 
conveniences, and are not used for cooking or other service 
Xor the ofllces, and their privacy is in every way respected. 

The apps. contended against their liability to assessment 
on the ground that the bidldlng was erected upwards of thir^ 
years sgo for Mr. Hadfleld, M.P., then a solicitor, by an emi- 
nent architect with especial reference (in contemplation of its 
being used as now) to non-liability to window tax, for which 
Inhabited house duty has been substituted, and that the only 
attempt ^er made to assess it to window tax (the circum- 
stanccH having been similar to the present ones) was success- 
fully resisted on appeal, and that no attempt has been made to 
asscKH it to the inhabited house duty until the year 1861-62, 
though the circumstances have throughout been similar. 

They also contend that under the drcumstances, the rooms 
occupied by Turner constitute a distinct tenement, which alone 
is to be considered for the purposes of duty, from which it is 
exempt being worth less than 20L per annum, and that the 
connexion of the offices with the staircase from Marble-street 
entrance is not such as to bring them into charge. 

They also (while guarding themselves from being com- 
mitted by the printed instructions furnished to assessors, 
which are merely official views, and do not decide the law) 
referred to the third exemption in such instructions, and con- 
tended that it applied h fortiori to such psxt of the building as 
is occupied by them,which has never been used for the purpose 
of residence. 

The surveyor on the other hand contended that as there was 
an internal communication to and from all parts of the build- 
ing, the entire building was therefore chargeable under the 46 
Geo. 8, c bb, schedule (E) ; and he further contended that by 
the exemption granted by 6 Gtoa 4, c. 7, a 7, to houses occu- 
pied for purposes of carrying on trade, or exercising profes- 
sions in the daytime only, and extending, under certain con- 
ditions, to the watching and guarding of such premises by a 
servant at night it is expresuy provided that no servant shall 
be allowed to dwell in any such house as a place of residence. 

The surveyor therefore urged that the three rooms occupied 
by Turner and his wife constituted the usual abode and i-esl- 
dence of those persons, they having in fact no other place of 
Tesidence, and that such a general occupation by them cumot 
be considered *' for the purposes only of watching and guarding 
thepremises " belonging to the apps. 

The surveyor referred to cases 2299 and 2597 In support of 
the assessment 

The apps., however, contended that in neither of these 
cases do tnere appear to have been separate doors, entiEBnoes 
and conveniences to the parts resided in, or other such cir- 
cumstances as to constitute them distinct tenements, and that 
cane 2299 does not apply, because the duties are performed by 
Turner and his wife without assistance, and that case 2597 was 
decided on grounds peculiar to municipal corporation. 

The apps. also requests to have the commissioneTs' con- 
firmation of the reduced assessment for the year 1861-62 in- 
cluded In this case, having regard to the C/hanoellor of the 
Exchequer's recommendation, which was not made until after 
the close of the financial year, and therefore could not be fol- 
lowed within It They have not paid the duty for either year. 

The commiasionerB having carefully considered all the facta, 
fsrticttlarly with reference to the occupation of the top rooms 



of the building, and the internal communication from them ta 
and from the offices, and having referred to and read the 
cases to which their attention had been called by the sor- 
veyor, cooflimed the assessment with which the amm. were 
dissatisfled, and requested a case might be stated for tbe 
opinion of Her Majesty's judges, which Is hereby stated and : 
signed accordingly. 

PiGOTT, B. and Siiee» J. — ^We are of o^nion that 
the determiDation of the commissioDers is right. 



Be The Bisxbnhbad, Lancashibe akd Cheshixe 
JuKCTiox Railway Compakt. 

Inhabited house duty — Bailmay gtation, j-c. 

A railway company tqtpecda against an assessment for 
station offices and house therewitJi connected, occupied 
by station-tnaster. The bedrooms ojT ^ house are 
partly over the offices. The Commissioners confirm 
the assessment : 

Commissioners right. 

At a meeting of the commissioners of assessed taxes, held ' 
at Oakmere, on the 28th Aug. 1862 : 

The Birkenhead, Lancashire and (Cheshire Junction BaUway 
Ck>mpany araealed against an assessment made upon them of 
25/. for the inhabited house duty, in respect of the statioD 
offices and the house and premises occupied by their station- 
master at Frodsham. 

The house in question is connected, on the ground floor, 
with the booking office, waiting-room and ladies' room, 
which form the company's offices; and upstairs there are 
four bedrooms occupied by the station-master, partly over the 
rooms used by him as a residence, and partly over the com- 
pany's offices. 

The apps. claimed to be wholly exempt; the surveyor ooo- 
tended the contrary, referring the commissionera to the esse 
Na 2327. 

The Commissioners confirmed the charge; but the apps 
being dissatisfled demanded a case for the opinion of Her 
Majesty's judges, which we state and sign accordingly. 

S. WoonHoufix. 
T. F. Massiull. 

PiGOTT, B. and Sheb, J. — We are of opinion that 
the determination of the commiBsioners is right. 



Re CuBTis. 

Inhabited house duty — Question of tabte, 

App. appeals against an assessment at 35/. tn r^pect of 
a house alleged to be held on lease at 24/. The pre- 
mises are found to be held, with Jive cottages of cm 
admitted value of less than 15/!., at a reserved rent of 
50/. The Commissioners confirm the assessment : 

Commissioners right. 

At a meeting of the commissioners of assessed taxes, held 
at the Police office at Mlddleton Cheney, on Monday the 2tith 
Aug. 1861, for the purpose of hearing appeals against the flnt 
assessments for the year 1861-62 : * 

Thomas King Curtis, of Brackley, Saint James, draper, ap- 

Sealed against a charge made on him for inhabited hooM 
uty at 352. per annum in respect of a house and premisei At 
Brackley. 

App. stated that he occupied a draper's shop^ house and oot- 
buUdlngs as tenant under a lease dated within the last nxta 
years, under which he had always pidd, and was now paying, 
a reserred rent of 2421, the landlord corenanting to keep th« 
said premises in repair and to pay landlord's taxes, and ha 
lent ought to be made on the atld 



contended that the 
reserved rent of 24/. 

He refused to produce the lease, and said it was not in hk 
possession. He produced the last poor-rate of the parish of 
Brackley, Saint James, based on a new ysluation made withia 
the last twelve months, and pointed out the following cum 
which, he stated, showed that nis premises were sssMaed to 
the house du^ at a higher rate than other premises in tbs 
same parish: 



Curtis, Draper 

Dearlove, Chemist 

Slrott, Chemist 

Judge, Qrooer 

HawkinS) Ironmonger 
Clarke, Ironmonger ... 



Gross 

Estimated 

KetaL 



24 



f. d. 









36 

34 10 0. 



Bateable 
Valuer 



£ «. d 

15 18 4 

15 13 4 

16 

15 
22 

16 10 



HOOBO 

l>lltj. 
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Tajuss, 



Anoi also produced & receipt for 35/., wbich purported to be 
tor a utf-year^ reat voA ** goodwill*' of his house and prto- 



Tbe mrteyof, Mr. lioaob, contended in Bupport of the ehaxve 
Aat as the house and premiBes, with flye cottages, were held 
BBderaleaae, dated within the last five years, at the yearly 
MBt of SOf^ the appi was liable to be assessed on the amount 
■of rent less the annual value of the cottages, and he having 
ooa former appeal against the assessment for the year 1667-dd 
.admitted that 15^ was more than the annual value of the cot- 
tages, was therefore liable to be assessed on the remainder of 
Ite rent, vis., SSL 

Tbe CommissionerB eonflrmed the charge, but apcn, being 
.dissatisfled, demanded a case for the opinion of Her Majesty's 



^^tl 



^e, the conmiisBionere by whom the axypeal was heard and 
ileteimined, have accordingly stated and signed this case for 
ihe opInioB of Her liajesty^s judgea 

B. S. Gaxtwright,) Commissioners of 
A. J. Emfson. > Assessed Taxes. 

PiooTT, B. and Sbb£, J. — ^We are of opnion that 
Uie determination of the commissioners is right. 



He TuBLB. 
Inhabited house dtO^—Hmm rented at Idl Ids, 

Jpp. meals against an assessment on 20L in respect 
of a (UoeSin^-house rented at 192. 195. The Conunis' 
siimers, in mew of the rent, relieve the app, : 

Oamnssioners wrong. 

At a meeting of the oommissloliers of land and assessed 
taxes held at the Inland Bevenne-offioe, Taunton, on the 
:!7tiiAqg.l881: 

Ifr. fiohanl Tnrle appealed against an assessment made 
00 him for faihabited house duty in the sum of 202. in respect 
of a dwelUng-houBc which he rents and occupies in the borough 
of Tsnnton. 

The app. being sworn, stated that his bona fidt rent was 
nineteen guineao, for which amount he produced receipts, 
and he stated that the sum hod been agreed on for the 
poreose of avoiding liability to the tax 

liie gross estimated rental in the poor-rate is 222. 

The assessment to the property-tax under schedule (A.), 
IMLlfti. for tlw year 1857. 

The surveyor contended, on the authority of cases 2233 and 
3i38, that the party was liable. 

The Commissioners, being satisfied that the actual rent 
egreed to be paid was nineteen guineas, and no more, rOfeetd 
tbe appi, with which decision the snrveiror being dissatisfied, 
■domanded « case for the opinion of Her Majesty's judges, 
which we hereby state aoconUngly. 

Dated this Ifith day of February 1862L 

Oba& Ballax. ) 

FiooiT, B. and Shbe, J. — ^We are of opinion that 
4ihe determination of the commissioners is wrong. 



Ee FOTHEBGILL. 

Inhabited house duty and duty for dog — Question of 
vahe and use of dog. 

App, appeals against an assessment for dwelling-house 
in 65^ contending that the vahte is 50/. only, also for 
a dog as beina kqttfor the care of cattle. Commis- 
sioners find the value of the house 60/., cmd that the 
dog is not kept bond fide for the care of cattk, and 
confirm assessments, house duty on 60/.; 



right. 

At a meetingof the commissioners of land and assessed 
taxes for the Hundred of Broxtowe South, ** Nottingham," 
held on the 2<Uh Aug. 1862 : 

James FothengQl, Esq., appealed against an assessment on 
him to the inhabited house duty of 6d£, in reniect of a house, 
outbufidlng and garden, his piop e rty, situated in the pariah of 
Beeston, and the duty of \2t. for a third dog. 

The appi stated that his house and premises were not worth 
«S<. per year, and showed by the poor-rate the gross estimated 
xealil to be ML per annum, and the rateable value 34/. per 
annum, and he submitted that the gross estimated rental was 
the real value of the property In question. 

It was also shown by Uie app. that several other houses in 

the said parish had been assessed upon that value. With 

respect to the dog, that it was kept for the care of cattle at his 

farm, about two miles distant from his dwelling-house, but 

• admitted that the dog was always kept at his private bouse. 



Beeston, but when he visited the fann he took it with him; 
was also used as a house dog. 

That the dog was not a pure sheep and cattle dog. The 
parish assessor, who knew the house and premises well, stated 
that the same were well worth the smount charged, and that 
he could procure a tenant at 7QL per annum if the premisea 
were to be let 

That the gross rental in the poor-rate was under the value, 
compared with tha rentals of some of the property in the 
parish. 

The house is assessed to the property tax at 6^. per annum. 

The surveyor, llr. Wyatt, contended that the property should 
be assessed on trie full annual value, namely, upon the rent 
which could be obtained for the same if let from year to year; 
and with respect to the do«;, that it was unnecessary for the 
purposes stated, and also that the dog was used for other pur-' 
poses, namely, as a house dog. 

The CommisBloners having considered the several before- 
mentioned statements (one of them having a personal know- 
ledge of the house and premises in question) were of opinion 
that the full annual value of Uie house, £&, was 60<L per 
annunij and reduced the assessment accordiiogly, and also 
decided that the dog was not bond fidt kept for the care of 
catUe and confirmed the charge. 

The w»pl being dissatisfied demanded a case for the opbiioa 
of Her Majesty's judges, which we hereby state accordingly. 

As witness our hands this 24th day of Sept 1862. 

PiooTT, B. and Shee, J. — ^We are of opinion that 
the determination of the commissioners is right on 
both points. 



Re JusTiNS. 

Inhabited house duty — Bailway-station — Question 
of value. 

Railway company appeaU against an assessment on 30/. 
for a station, producing professional evidence valuing 
tlte house at not more than 19/. The Commissioners^' 
considering tfte premises toorth 20L, confirm the assess- 
ment at that sum ; 

Commissioners right. 

At a meeting of commissioners of land and assessed taxes, 
held at the Sessions-house, Sleaford, on the 13th Feb. 1868: 

Mr. Hi|>pesley Justlns appealed on behalf of the Chrea4 
Northern Bailway Company, lessees of the Boston, Sleaford 
and Midland Counties Bailway, against a suroharge made by 
Mr. Busby, surveyor of taxes, on 3(NL for inhabited house duty 
upon their station at Quanington, occupied by the cleik in 
chrrge, John Lewin. 

Mr. Justins produced a certificate from Mr. Nathan Boberts, 
valuing the whole of the premises at 111 ; but, as the commis- 
sioners were not satisfied therewith, they, at Mr. Justins* re> 
quest, adjounied the case to tiieir next meeting on the 8th 
April, in order to afford him the opportunity of having the 
perBoioal attendance of his witnessea 

On the 8th April 1868, Mr. Justins again attended with his 
valuera 

Mr. Nathan Boberts, of Hecklngton, sworn, states that ha 
valued the line for poon* rate, and estimated the gross value. 
of the station at 17iL, but the whole line and buildings ar» 
assessed to the poor in one sum. 

Mr. William AnseU Kirkby, the company's engineer at 
Boston, sworn, states that he estimates the gross value of th« 
station at 19L, viz., six rooms, ftc., occupied by a clerk, at 
lot bt., and the company's ofilces and waiting-room at lOL 16s. 
He values all the premises at 2d. per superficial foot 

The Commissioners, however, considered that neither of 
these valuations were so much, upon comparison with other 
houses in the vicinity, as the premises were worth to let, and 
they were satisfied that the annual value was not less than 
20/., at which amount they confirmed the assessment; but the 
appi being dissatisfied with such decision demanded a case 
for the opinion of Her Majesty's judges, which is hereby stated 
and signed accordingly. 

John MACXDnsroN,) Commissioners of 
J. ToxLiNSox. / Assessed Taxes. 



FiooTT, B. and Sheb, J.— We are of opinion that 
tlie determination of tbe commissioners is right. 
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lie Welpobd. 

Inhabited house duty — Q/uestion o/vaiae — 19Z. 19«. rent. 

Solicitor appeals against an assessment on 20L, on the 
ground that the rent is 19/. 19s. The Commissioners, 
considering the house worth 201, confirm the assess- 
ment : 

Cottwu'ssioners right. 

At a meeting of commteionerB of 1«nd waA MSMsed tune 
for the division of Tindale Ward, in the ooonty of Northomber- 
Und, held at the Gonrt-lioaBe in Hexhun Abbey, on Tneeday 
35th Aag. 1868, for the pnrpoae of hearing and determining 
appeals against the first assessments for the year ending 6u 
A]uill864: 

Mr. Thomas WOUam Welford, of Hexham, solicitor, ap- 
pealed against a charge made npon him for inhabited house 
duty at '20L Appi stated that the rent paid by him was only 
192. 19m. per annmn. 

Th Murveyor contended that ihe honse was worth 8011, and 
that, but for the inhabited house duty, it would have been 
fixed at that sum, and referred the commissioner to cases No. 
S380, 3372 and 2476. 

The Commissioners, without doubting that the taking was 
lonAJItle on the part of the app., considered the house to be 
worth 'Ml per annum, and confirmed the assessment 

The app. was dissatisfied with their decision, and requested 
% case fur the opinion of Her Majesty^ judges, which is hereby 
stated and signed accordingly. 

JOAX F. BlOGB, 
glCHOLAS KaDOHAIT. 
FtobKBICK QlPF& 

PiooTT, B. and Shee, J.— We are of opinion that 
the determination of the commissioners is right. 



Be Gbiosbt. 

Inhabited house duty — Question of vaht'-'House 
onhf partiaUg tenanted. 

Dissenting minister appeals against an assessment for a 
house formerlg occupied by him at 22L, but of which 
he aliases he now occupies a portion only, at a rental 
of 14/1 The communication between the occupied and 
mnocciqned portions is interrupted only by aoors, the 
keys of which are in possession of the app. The Com' 
mtssioners reUeve the c^p. : 

Commissioners wrong. 

At a meeting of the commissioDers of assessed taxes for the 
division of Lower AmndelL Sussex, on the 80th Ang. 1803 : 

The Beverend David GMgsby, a dissenting i^nister, ap- 
pealed agsinst an assessment made npon his dwelling-house 
to the inhabited honse duty, npon an annual vahie of SOIL 

The appL stated that he occupied only part of the house at a 
Tent of only 14L per annum ; that the rest of the honse wss 
■hut up; that the doors between the occupied and unoocupied 
parts were locked, and the keys kept by himself, but the oom- 
munication between the two parts of the house was not other- 
wise cut off; that he occupied the whole of the garden, and 
that there was an understandinc between him and the landlonl 
that the unooonpied portion of tibe house should not be let to 
another person without his (Mr. Orlgsby's) assent The appi 
also stated that he had previously held the whole house at a 
lent of 22L, which he admitted to be the value thereof. 

Mr. Kirkpatriok, the surveyor, contended that as the honse 
was not divided otherwise than by looking np the internal 
doors, the appi must be treated as ae occupier of the whole 
house, and was liable to the assessment 

The Commissionera relieved the appi; but the surveyor 
being dissatisfied with their detemdnation demanded a case 
for the opinion of Her Majesty's Judges, which we hereby state 
and sign aooordingly. 

J. L. Eixis, 

W. TOW^OXT MlTTOKD. 

PiGOTT, B. and Shee, J.— We are of opinion that 
tiie determination of the commissioners is wrong. 

lie Bennett. 

Inhabited house duty — House occupied by a 
clergyman rent free. 
Ciergyuian appeak aaainst an assessment in 2001 for 
house ooa^ied by him rent free, on the ground that he 
is prohibited from letting it. The Commissioners 
aUow an abatanent on that account « 
CosanUssioners ujrong. 

AtjHi adjonnied meeting of the commissioiien of smnsmni 
tneiVheldattbeTown-baB, is Chriitstanrcb, In and f or ttie 



division of New Forest West» in the county of Soathamptoo, 
on the 34th Ang. 18S8: 

The Beverend Alexsader Mordea Bennett spnealed sgafaist 
an assessment of VM., made upon him for inhabited house 
du^, and inoreased to 300L for the year 1863-««. 

Tdb opni is the perpetual curate of Bournemouth, and as 
Boeh has tbe privilege of residing b> the house, the subject of 
appeal, but he is prcdilbited from lettilng off the whole or any 
portion thereof, by reason of which he claimed an abatement 
on its annual value, to which he objected, as being too high at 
the assessment of 300L 

The GoDunissioneri, after hearing the app.*s stetement, con- 
sidered the value of the house to be 1801., and that the app. 
was entitled, on account of the prohibition to let off any portion 
of tbe house, to an abatement tnerefrom of one-sixth, or 302., 
and accordingly reduced the assessment to 1502. 

The surveyor contended that a clergyman's house was not 
entitled to any special exemption, and that it should be 
assessed, as if it belonged to any other person, at the full 
annual value which was fixed by the commusioners, viz. 18ML 
He therefore demanded a cose for the opinion of Her Majesl^f *s 
judges, which we, a majority of the commissionera present at 
such decision, hereby state and sign aooordingly. 

W. w. Fabs, 
Thomas BnwiSTLE, 
W. CzJkFOOTT Deak. 

Fioorr, B. and Shee, J.— We are of opinion that 
the determination of the commissioners is wrong in 
deducting one-sixth from the annual yalue. 



He Cope. 

Inhabited house duty — Hate of duty — Farmhouse, 
farmer being also a mine agent. 

Farmer and mine agent appeals against a charge at the 
higher rate in remect of his moeUing'house, which is 
the farmhouse likewise. He occupies and is assessed 
far another house for his offices as a mine agent, but 
never resides there. His income as a mine agent is 
found to be greater than his income as a farmer. The 
Commissioners reUeoe the app, : 

Commissioners wrong. 

At a meeting of commlssianera of load and asiAued toket, 
acting in and for the district of Brimstree West, in the county 
of Salop, held at titoPablio-olDce hi ShiCEnal, on the S7th Au^ 

James Oope, of Albrightoo, appealed against the chacge of 
30iL inhabited house du^, at ninepenoe in the pound. 

The appu is a fanner aad mine agent His farm consists of 
a dwelling-houBe, farm-buUdixigs and seventy-six oeres of 
land, the rent of which is SM. He reskies in the house, and 
contends that it is occupied as a f onnhonse only, and is his 
exdnslve residence, his business of a mtoie agent being carried 
on in oflloes at Wolverhampton, a distance of eight miles there- 
from, for which he is assessed to inhablled boose dnty, but 
where he never resideB. 

The surveyor, Mr. 8. G. Oartsr, eontended that the party 
was not chargeable at sixpence in the pound, insomuch as a 
house occupied by a person carrying on another buataieHS^ tnm 
which he derived an income equal to or greater than tiiat 
derivable from the farm, which is the case with the app, he 
being charged at Wolverhampton under schedule (D.) of &e 
income-tax, upon a greater amount than the amount defined 
by the law to oe the income arising ftom the occupation of the 
buid in question, cannot be said to be a house bonaJUe used for 
the purpose of husbandry only, as required by schedule (D) of 
the Act U ft 15 Vict o. 36, and in support quoted cases 
numbered 2299 and 8A8& 

The Commissioners, being of opfaiion that; as Mr. Oope 
carried on his business of a mine agent in offloes at Wolver- 
hampton, the house whtoh is his actual residency and is 
taken with the land, and included in the rent of $SiL, should 
be considered as occupied by him solely for the puipose of 
husbandry, and as such ckargeable at sixpence instead of 
nlnepence in the pound, relieved the app. 

Wnereupon the surveyor, being dissatisflbed with the deoirion, 
reonested that a case be stated for the opinion of Her Majesty's 
Judges, which we, the commisslonen who heard the case, 
have stated and signed aooordingly. 

f Oommissiooere of land 

AaTBua O. Laooa. Westin the county of 

. Salop. 
PiooTT, B. and Shbb, J. — ^We are of opinion that 
the determination of the commissioners is wrong. 
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Assessed Taxks.} 



JRe Adams— iSe Moxck— /2e Twxsdt^ 



[Absbssjbd Taxxs. 



Re Adams. 
Maie aervant — GoUeffe aervant, 
Mtmher y iU governing hodjf of St, John's College, 
Oxford, appecds a^nst a charge for a male servmt. 
St kequ his carnage in the CoUeae stabks, where it 
i$ deanedl^ a tervant of the college. Commissioners 
comfirm the assessment: 

tkmmissioners right. 

At ft meetbig of the oommJMioiiers of land and aaseated 
tin^tcting in and for the division of the Univerri^ of 
^crl held at the Delegate a room, at Oxford, on the Mth 
Jfer. u61 : 

Artjor Bobart Adama, Eaq., DlGI*, of Safait John'a College, 
teford, appealed agalnat the charge hx Oie fint aaseasment for 
taaenrrant year for one male aervant, achednle (C.) It U 

The app. admitted that be kept a carriage with twowheela, 
^a horae at the college atablea, bat objected to the chaise 
far the aervant on the following groimds: 
L Ihat he had never hired any male aervant to clean the 

carriage for which he paid duty, 
t. That he had never employed any male aervant to perform 

that daty. 
a Baeanae, although hie carriage or dog cart ia cleaned, it la 
eleaned by a aeryant of the oollege, by ordera from the 
eoUese, and not from hia ordera. 
4. That the oollege paya duty for the aame male peraon aa 
ita aervant, and that the aaid college employe the aaid 
aervant in no other way. 
M Thathe peiya the aaid groom a weekly payment for the 
^andtfiatit '^^ ' - 



keep of hia horae, i 



t would be Juflt aa correct to 



charge him with every peraon who waahed the carriage, 

If he kept the aaid horae and carriage at a livery ataUe. 
« That he haa no power of dirnniaatng or reprovingthe aaid 

peraon if he ahonkl rafuae to waan or clean hia carriage. 

Hia only remedy in auch a caae being to complain toue 

•coDege tfnthorittea, who might or might not dlacharge or 

reprehend aoch aervant 
TJ. That he ia a member of the governing body of St John'a 

College, and aa auch Oiat he haa a ^ht to keep hia 

carriage in the oollege atablea. 
& That if the aaid male peraon doea not perform the duty of 

waafaing carriagea the college will have paid duty for a 

aervant who haa no dutiea to perform. 
Mr. Henry Wootton, the anrveyor, contended on the part of 
tibe Crown, that the appi employed the male peraon in qneetion 
-to dean hia carriage and horae, and althou^ auch peraon waa 
.IOC hia aervant, but the aervant of the college authoritlea, who 
paid him for attending to horaea belonging to fellowa of the 
•eoUege oot of the common fnnda of the aaid college, yet being 
•flbargeable to the duty impoeed on a carriage, he waa liable 
la the aaaeeament for a aervant under 16 ft 17 Vict c. 90, 

'lUtoSL 

We, the underaigned commiaaionerB, conaiderlng the app. 
■liaUe to the duty, confirmed the aaaeeament, with which 
'dadaion Dr. Adama exproaaed himaelf diaaatiafled, and re- 
•^oaated a caae for the ofdnion of Her ICaJeaty'a judgea, which 
w% the commlaaionera then preaent, have atated and aigned 
aeeor^Ungly. 

Dated thia 3801 day of Jan. 186S. 

FnaraBBicK Ohablbs Funcntn. 

JAXia KOBRIB. 

PiGOTT, B. and Sheb, J.— We are of opinion that 
the determination of the commissioners is right. 



He MoKCK. 
Male servants — Trainers of race-horses, 

^Gentleman appeals against chartjes for ei^ht male ser- 
vants, in respect of a professional training groom and 
his amtrentices empkn/ed vn training app.'s race-horses. 
The Commissioners confirm the assessment : 

Commissioners right. 

At a meeting of the commiaaionera of land and aaaeaaed 
taxea for die diviaion of Uorpeth, in the county of Northumber- 
. land, held at the Borough Jnatloe-room, Morpeth, on the 2nd 
April 186i, for the purpoae of hearing appeala agaiuat the 
additional llrat aaaeeament : 

Sta* Charlea lionck, of fielaay Caatle, in the aaid division 
. and county, appealed agalnat ohargea of U U. for a male aer- 
vant above eignteen yeara of age and 8/. IZs. Bd. for aeven male 
aervanta under that age. 

The appc atated that he kept and trained raoe-horaea at hia 
private reaidenoe, and employed the eldeat aervant referred 
to aa a profeaaional training groom to train auch raoe-horaea. 
That he, tike aervant waa a man regularly brought up to the 
Hbuatnaas of training horaea, and waa employed by app. eolely 
to trafai hia. That aome of the younger malea alinded to were 
apprentioea, bound to auch trainer for the purpoae of leanilng 
IM art of trahiing raoe-horae^ and that the othen were only 



aaaiatanta to him in hia bnaineaa. That the whole of the per- 
sona ao charged for were ezolnaively employed in the traimag 
and care of app. 'a raoe-horaea, and were not menial sarvanti^ 
did not wear livery clothea found by apa, nor did appi provide 
them lodgbig, board, or clothea, nor did they aleep or eat ha 
hia honae, nor were the horaea attended by them 'ever em- 
* fed by app.- for any other inupoee or uae than racing, nor 
the aervanta in qneatloa ever attend upon the app. per- 



pkyyedt 
did the I 



aonaUy in hia use of noraea of pleaaure for ^niich he^aya'the ' 
ordinary tax of U U each. And tiie app. ftuiher offbred his 
opinion that aa the tax of 8JL 17<. on each race-horae had been 
impoaed aome yeara ago aa a aeparate tax on horaea uaed for 
racing, and waa ao much higher a tax than that for ordinary 
horaea of pleaaure, which ia U U each, the intention of the 
Legialature wfl« that the tax of 8t 17«. each ahould cover both, 
horaea and their attendanta. 

The ConmUaaionera did not require the aurveyor to reply to 
appw'a atatement but confirmed me charge. 

The appi not being aatiafied with thia dedaion, demanded a 
caae for the opinion of Her Hajeaty'a judgea, which we, the 
commiaaionera preaent at the hearing of the aaid appeal, do ' 
hereby state and aign accordingly, and anbmlt ttiat the appi ia 
chargeable with the dutiea mentioned, on the ground that the 
eeveral dutiea charged became payable by reaaon of the in- 
divldnala being employed aa grooma or helpera in app.'8 
atablea, and being excluaively ao engaged, and that although 
the peraon employed as the private trainer of app.'a raoe- 
horaea was master of the apprenticea, or grooms, or hetpera, 
yet the whole were aolely employed by the app. in the cha- 
raetera mentioned, and ao were chargeable with duty 

Given under our handa thia 2nd day of April 18S2. 

Joa Yoma 
BOBBBT Couuu 
Thomas Swax. 

PiooTT, B. and Shbe, J. — ^We are of opinion that 
the determination of the commissioners is right. 



iZe Tweedy. 

Male servant — Labourer emphged in stables and 
garden, 

Gentkmaa appeals against an assessment for a labourer 
emphged as helper in his stables and garden, on the- 
groum that such emplogment is occasional onbf. The 
Commissioners relieve the app, : 

Commissioners wrong. 

At a meeting of the commiaaionera of aaaeaaed taxea acting 
in and for the diviaion of Weat Powder, in tte ooonty of 
Cornwall, held at the Town-hall, Truro, on the 6th Sept 18S2, 
forbearing and determining appeals agalnat the flrat aaaeia- 
ment of the year 1862-63 : 

Bobert Tweedy, Eaq., of Truro, banker, waa charged in tiie 
flrat aaaeaamentk upon hia own return, aa foUowa: 

£ *. 

Butler 1 1 

Coachman 1 1 

Gardener „ 1 1 

Helper in atablea 1 l 

Two four-wheeled carriagea 7 

Three horaea (SL) 3 S 



Four doga 3 8 

Armorial bearinga 2 12 



He appealed agataiat the duty for the helper in the atabtoa, 
oonaidenng that aa die man waa hired as a farm labourer for 
a farm of eight acrea, was paid weekly, and haa his aervioea 
in the atablea were occasional only, he waa not liable to be 



He admitted that the aervant in question was aometlmea, 
when he arrived at his residence late at night occasionally 
employed in the stables, but could not state now often; and 
that when he had no work on the farm, and waa required by 
the gardener, he waa alao employed in the garden. 

Hr. Yewena, the aurveyor, contended that aulBcient had 
been admitted to render Mr. Tweedy chargeable for the fourth 
aervant snd referred to rule 6 of the 16 A 17 Vict c. 90, hi 
which it ia atated that '* The aaid dutiea ahall extend to every 
peraon who ahall be employed in the cepacia of a helper in 
Uie atablea, although auch peraon ahall be retained for the 
purpoaea of husbandry ; " and although the man waa oatenaibly 
hired as a farm labourer, yet it appeared evident that he was 
to aaaJst the coachman whenever nia aervioea were required; 
and he drew attention to the eatabliahment kept, aUeghig that 
aa the coachman was often employed in driving hia master 



and the family to different placea, it waa quite impracUcable 
for him to attend to, and keep in proper order, three h<nees 
(E.) and two four-wheel carriagea, without the frequent iaaiat- 



anceof the man in queation, and cited cases 2496 and 2515 in 

Tne majority of the oommiasionera preaent being of ophiion 
that app; waa not liable for the labourer, diacharged the asaeaa- 
ment upon him. 

'Whertapon the sorreyorbeiDg Oisaatiafled with the deeiiiOB 
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» oaae for tbe opfakm of Her liaJesty'B JodgM, 
*wliieh we berMty etate end sign eeeordlngly. 

FuaWnam. I Commlflrioneni 



WlLLUX P. KBIR.)' 

PiooTT, B: and Shee, J.— We are of opinion that 
the determination of tlie oonunissionerB is wrong. 

i2^ Walker. 
Male senxaU — JUcaued vietuaUer, 

Licensed vietuaUer appexdi against an assessment for a 
man empUtyed generatty as a servant. The Commis- 
sioners confirm the charge : 

CkfmmissUmers right, 

Atftneetfitfof theoominissloneriof asaeeeed taxes acting 
for the the dlVisioii of Middletoo, in the county of Lancaster, 
lield on the 19th Feb. 186S, for the purpose of hearing appeals : 

John Walker, of Oldham-below-Town, Innkeeper, appealed 
•ipiinst a ciiaige made on him for a person called a servant^ 
waiter, or house porter. Schedule (C.) Na 1, K U. 

The app. heing sworn, stated :~" I have one man servant, 
Imt I clsmi exemption ae a licensed victualler. He takes care 
of horsee and generally acta ae a servant; he gets the beer 
into the cellar; he cleans the whidows outside, whilst the 
females eleaa them inside; he deans mine and my wife's 
shoes; he also ctoans the guests' shoes and boots, we had 
only twen^-slx lodgers as travellers last year 1860-61. He 
cleans the knives and forks ; and I claim exemption on the 
mond that I am an innkeeper and keep only one servant 
ae. the servant^ bleeps in the house, and I give him five 
shillings a-week and his board. I have no horse or gig." 

The CommlBsIoners oonflimed the charge, but the app. being 
dissatisiled with their decision requests a case for the opinion 
of the Judges, which we hereby state accordingly. 
E. Abbott Wbiobt,) 

sJJ^'SSS^ [cammtedan.* 
JoK. Hagdx. ) 

PiGOTT, B. and Sheb, J.— We aie of opinion that 
the determination of the commissioners is right. 



Ee'Suw, 
Idak servant — Wine and spirit retailer's apprentice. 

Wine and spirit merchant appeals against a charge in 
remeet of an apprentice wnaer eighteen gears ofage^ 
who waits on the guests who come to the spirit vaults. 
The Commissioners relieve app. : 

•Commissioners wrong. 

At a meeting of the commissioners of aaaosaed taxes, held 
at the Bear's Head Hotel, Newtown, on the 3nd Sept 1868, to 
hear appeals sgainst the first assessments for the year 1863-64 : 

Mr. James Munn, wine and spirit merchant and retailer, of 
Newtown, appealed against a cnarge made on him for a male 
aervant, 2U. The app^ is chargeable, and charged for a two- 
wheel orrxiage, ISa, but he keeps no horse, and when his 
•caniage is nsed he hires a horse from a postmaster, and the 
ostler of such postmaster always acta on such occasion as the 
groom. He has an apprentice, under eighteen years of age, 
who waits on the guests who come to the spirit vaults, 
hut does not perform any household duties or act as groom 
upon anv occasion. Under these circumstances he contends 
that he is not liable to be taxed for a servant 

The surveyor of taxes contended that as it is admitted that 
the lad acts as waiter, his being an apprentice does not afTect 
his master's liability, there being no exemption granted by the 
Aet of Parliament, and that the assessment ought not to be 
wholly discharged, but only reduced to 10& 6dL In consequence 
of the dedsion come to by the judges in case 2896, the sur- 
veyor did not press the chaige with respect to a groom. 

The OommisslonerB, however, decided on discharging the 
assessment, entirely on the ground that it is necessary for the 
lad to wait on his master's customers in order to learn the 
Iraslness, and therefore the latter cannot be liable to pay duty 
lor him sa a servant 

The Borveyor, being dissatisfied with this decision, requested 
that a case mi|^t be stated for the opinion of Her Majesty's 
judges, which we, the commissioners present, hereby state 
.and sign accordingly. 

GlIAS. ThOS. WoOffiTAH. 

& Joxn. 
'PiGOTT, B. and Shee, J.— We are of opinion that 
the determination of the commissioners is wrong. 
App. ehonld be assessed at 10.«. ed. 



BelEiBY. 
Male servaxtB—Attendants in a private lunatic an/hatu 
Kieaoer of a private hmatic asgban appeah against a 

charge for persons en^hged in waiting tpon patients* 

CoaSmssioners relieve app. : 

Commissioners wrong. 

At a meeting of the oommissloiiera of assessed tsxes for tte 
district of Kensington, held at 12, Broadway, Hammersmith, 
on the 9th Sept 1862: 

MrsL Harriet Bey. of Hsmmersmith, appealed sgainst » 

sehedole (Q), 



charge 
Na L 



tier for i 



The appi admitted that the servants were employed l^_bar 
lasyluii " * " . - . - - 

that their duties consisted of nurstaig, dressing, waiting upon 



in an a 



rlum for lunatics as keepers or nurses to her paaenta, 
r duties consisted of nurstaig, dressing, waiting upon 
them at their meals, brushing thefar dothes, reading to tliem 
and attending them for sny other neces sar y purpose. 

The apn. contended that as the servants charged for were 
employea solely to look after and attend upon the patients, 
snd not kept or used as domestic servants, she was exempt- 
ttom the duty, schedule (Q), Na 4. 

The surveyor in support of the chargs produced cases Noa. 
708 and 916, and contended that the persons for which the 
charge was made were, by the nature of their employment. 
** domestic servants,*^ being employed in some one or m<n« of 
the various capadtles enumerated in schedule (C), Na 1, M 
Gea 8, c. 98, and consegnently liable to duty sa sudi. 

The Commlssionera having heard the amt, and also tha 
surveyor in support of the chuge, were of oplnian that the a,vp, 
was not liable to the charge of such servants, and relieved 
her, with wUoh decision the surveyor was dissatisfied, and 
requested a case for the opfadon of Her Majesty's judges, wUch. 
is hereby stated and signed accordhigly. 

JosKPH Gbdokcs,'^ 

W. Lastdov. ) 
PiGOTT, B. and 8hee, J.— We aire of opinion thafc 
the determination of the commissioners is wrong. 



Re GODDAJID. 

Male servants — House porters and watchmen in a baA 

Sub-<tgent to a branch Bank of England tmeals against 
a charge for persons emploued in the day as house 
porters and messengers, and on ahemate nights as 
watchmen. The Commissioners confirm the assess^ 
ment : 

Commissioners wrong. 

t an adjourned meeting of the oommisslonere of land and 
Msed taxes, held at the commlssionera' offices in Newcastle- 
upon-T>iie, on the 18th Nov. 1868, for the purpose of heariog 
appeals against the first assessments for the year 1868 : 

Daniel Haill Ooddard, Esq., sub-agent of the Newcastle, 
branch of the Bank of Enghmd, appealed against a chana 
made upon the bank for two male servants, schedule (C), No. 
1, 22. 21. 

The app. stated that the two men, who wear the livery of tiio 
Bank of England, sleep on the jnemisea every alternate nigh^ 
that they wait upon the clerks, who have dinner in a room oa 
the premises, but it is no part of their duty to do so, and tbe 
dinnera of some of the clerks are cooked upon the premiseeb 
and that they delivered letters, ftc, to the bank customers, snd 
act as house portera at the bazik. 

The Commissioners, considering that there was no exemp* 
tion for such male servants, confirmed the chaige. 

The appi being dissatisiled (stating that the men are house- 
holders and pay rates snd taxes, that they do not live on the 
bank premises, that they take their meals at their own houses 
and remain at the bank every alternate night as watchmen; 



>put 

messages, parcels and letters to the customera of the bank; 
that they occasionally bring in refreshments for the clerks. t» 
be eaten by them in a room set apart for the purpose ; tnat 
this Is no part of their duty, but is done to obHge the clerks 
snd at their request, and that neither of the men Is employed 
by either the agent or sub-agent (who Hve on the premises) 
for any domesac purpose whatever), demanded a case for the 
opinion of Her Majesty's judges, which we herein state and 
sign accordingly. 

HsKBT Asora. 

HrNKT Iy«LKDBW. 
JOHX BUKXUP. 

PiooTT, B. and Shee, J. — We are of ofunion that 
the determination of the comndssionerB is wrong. 
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i2!8 COLMAK. 

Jfoie servant — ^Cfroom poiicemap. 

Superintendent of police cppeals against a charge in re- 
tpect of a ** groom policeman'** who attends to his horse 
and carriage. Commissioners relieve the app, : 

Commissioners wrong, 

▲k » meetlttg of the commJnioiien of MMued taxsB, tetliig 
in and for tlie diviaion of Sereaoaka, held at the Crown Ion, 
SerenonkB, on the 4th Sept 188S: 

OeoxKA Cohnan, niperintendBnt of the ooonty police for the 
diyblon of SeTonoaks, appealed against a charge of 12. 1a made 
«n him in the first ameawnent for a aenrant 

App. la aaaeaaed apon hla own return for one two-wheeled 
cacriage, l&t., and one horae 21a, which horae and carriage 
are tbe property of the county, and groomed and cleaned, and 
the horae hameaaed and taken in and out of the carriage, aa 
oooasi<m may require, hy a policeman who ia called ** groom 
cooata b le," whoee huaineaa ia to look after the horae and 
canria^e, and who ia anbject to general police dutlea The 
poBoeinan raceiyea no pay for theae aerricea beyond hia 
ordinary pay aa an officer cw the police force. 

App. therefore contended that he waa not liable to the charge 
for a servant, And referred to the printed caae Na S808. 

The Crown aurreyor, Mr. Harry Hunro, contending the con- 
trary, and citing the judge'a caaea No& 2494, 254S, 3548 and 
2S44, in anpport of the correotneaa of the charge, the commia- 
aionera relleTed the appi 

The aurreror, being diaaatiafled, demanded a caae for the 
milnioin of Her Majeaty'a Jndgea, which we hereby atate and 
aoign aocordingly. 

W. Laxbaxds. 

J. P. AXKIBB. 

PiGOTT, B. and Sheb, J. — ^We are of opinion that 
the determination of the conunijBsioners ia wrong. 



i2a Dayempobt. 

Establishment — Uxeatior's liahility. 

JSxecHior appeals against an assessment for establishment 
of deoeasedj who died on the ISth April in the year of 
assessment. Commissioners confirm the assessment : 

Commissioners wrong. 

At an adjourned meeting of the commiaaionera of aaaeaaed 
taxea for the diviaton of Weobley, Hereford, held at the Uon 
Inn, Weobley, on the 9th JDee. 1868: 

Oeorge N. Davenport, Eaq., of Fozley, in the pariah of 
Taaor, appealed agamat an aaaeaament made upon him, npon 
"Ua own return, aa an executor of hia late father, John DavoD- 
port, Eaq., for the nndar-mentioned artlolea: 

£ s. d. 

Nine aerranta at ila 9 9 

One aervant at 10 6 

Three carriagea at 70$. 10 10 

One ditto at 401. 2 

Ten horaee at 2U 10 10 

Two ditto at lOt. 6dL 110 

One pony 10 6 

Six doga at 12f. 8 12 

and claimed to be reUeyed from the charge on the ground that 
he peraonally did not keep the artldea in queation between 
the 5th April 1861 and 6th April 1862, that hla father died on 
the 18th April 1862, and that aa no aaaeaament waa made upon 
bim in hui'lifetime, he aa exeoutor waa not liable to Ae 
charge made upon him. 

Tbe appL still keqpa and uaea the eatabliahment, with the 
exception of one or twQtartidea which have been recently 
diaoontinued 

The Burreyor, Mr. R Jamea; in aopport of the aaaeaament, 
contended that he waa deddedly liable by 48 Geo. 8, c 161,a 
£4, which enacta, ** That where any peraon or peraona charge- 
able with the dutiea hereby made payable ahall die, in every 
aneh caae the executora and adminiatratora of tbe peraona ao 
dying ahall be and are hereby made liable to and charged 
-with the paymenta which the peraona ao dying were ohaige- 
able with." 

The Commiaaionera confirmed the aaaeaament, but the appi 
being diaaatiafled with their determination reqneated a caae 
for the opinion of the judgea, which we, the underaigned com- 
miaaionera who heard and dedded the appeal, have hereby 
stated aocordingly. 

FiooTT, B. and Shbs, J. — ^We are of opinion that 
the determination of the commissioners is wrong. 



/ Thursday, June 26, 1862. 

(Before Bylbs, J. and Wilde, B.) 

ifeWooLF. 

House used for purposes of business only — 57 Geo. 8, c, 
25— 2\»o rooms onhf occupied by a policeman and his 
wife to take care of the premises, 

App. claimed exemption from the charge on him at 180/. 
for ho^se duty in rented of a house used for purposes 
of business onhf, he residing in another house charged 
to the tbtUf. The surveyor contended that, as a police- 
man and his wife inhabit and abide in two of the 
rooms, the party was not entitled to the- exemption 
granted by the 57 Geo. 8, c 25, s, 1. The Commts- 
sioners confirmed the charge : 

Commissioners right. 

At a meetfaig of the commiaalooeia of aaaeaaed taxea ft>r tbe 
pariah of of St. Oeorge, Hanover-aquare, held at their oflloe, 11 
South Molton-atreel on the 7th Nov. 1880 : 

Mr. Benjamin woolf appealed againat an aaaeaament of 
18W., made on him for Inhabited honae duty, at 6d in the 
pound, for the vear I860, of Bond-atreet, Piccadilly. 

Appi atated diat the whole of the houae ia uaed for buaineas 
puipoaea, and no one reaidea therein except a policeman and 
hia wife, who take care of the premiaea at nlgh^ and that he, 
the appL, doea not have any benefit from the man reaiding 
there, nor doea he or any one in hia employ have anything 
cooked there ; the i^pi further contended that he ia not liable 
to houae duty, otherwlae every empty houae fa the occupation 
of a policeman would be liable. 

The app. atatea that he paya honae duty on hla private hooae» 
which ia in another diatrict 

The aurveyor aubmitted that the app. waa liable to the 
aaaeaament, inaamuch aa the policeman and hia wife inhabiting 
and abiding in two rooma (the attica) took the caae oat of the 
exemption allowed bv the 67 Oea 8, c 25^ a. 1, and the com- 
miaaionera, beingof the aame opinion, confirmed the charge, 
whereupon Ur. wolf demanded a caae for the opinion of Her 
Majeaty'a judgea, whk)h ia hereby atated and aigned ao- 
cordingly. 

Gio. DoDD, ) Commiaaionera of 

TnoMAa DAvmaoK. ; Aaaeaaed Taxea. 

Btlbs, J. and Wilde, B.— We are of opinion that 
the determination of the commissioners is right. 



BeBKAYVE, 

Post-office— Apartments occupied as a residence-^ 
48 Geo, 3, c. 55, sched, (B.) 

Postmaster claimed relief from house duty assessed on 
him at 60/L for his dweUing-house, He contended 
that, as the house is the property of the Crown, and 
certain rooms therein are used by himself and his 
assistants for official purposes, it was exempt under 
case 1, schedule (B.) of the 48 Geo. 3, c. 55 ; but if 
not, that the assessment ought to be reduced to tfie. 
annual value of the apartments occupied by himseff 
and his family. The Commissioners confirm^ the full 
assessment, but in case that decision should be found 
wrong, and that the tqtp.^s apartments only are charges- 
able, they considered their annual value 20/. : 

Commissioners right. 

At a meeting of the commiaaionera of aaaeaaed taxem held 
at the Spread Eagle Hotel, Bngby, on the 25th Aug. 18ti0, for 
the purpoae of hearing appeala agahiat the flrat aaaeaament for 
the year 1860^1: 



John Brayne, of Rugby aforeaaid, poatmaater, appealed 
againat an aaaeaament made upon him of 60JL for inhabited 
houae duty for the year 1860-61 in reapect of hia dwelling- 



houae at Bugby aforeaaid, in a portion of which he carriea on 
hia dutlea of x>oatmaator, and relied upon the following ex- 
emption in the Act 48 Qeo. 8, c. 65, achedule (B). 

" Caae I. Any houae belonging to Hla Majeaty or any of 

the Boyal family, and every publio office for which th» 

dutiea heretofore payable have been paid by Hia 

Majeaty or out of thetmblic revenue." 

From the app. 'a atatementupon oath the Commiaaionera find 

the following facta : 

That the app. ia duly appohited poatmaater to tbe poatoffie^ 
at Rugby by Her Majea^'a Poatmaater-Oeneral ; that he, to- 
gether with hia wife, one child and two domeatic aervantD^ 
occupiea the houae the aubjeot of the aaaeaament; that certain 
rooma In the houae are uaed bv the app. and hla aaaiatanta in 
the diacharga of hla oflkdal dutiea aa poatmaater, but which 
rooms are hitemaUy connected vrlUi tfao remaindar of tha 
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hoaae oooapled by himself and famfly, the whole being nnder 
one and (he same roof; that about twelre montha ago the 
whole home was porohased hr the Crown, ap to which period 
it belonged to a priTate indiTidnal, and no dntieB have ever 
been paid by the Grown or out of the miblic rerenoe in reqMCt 
-of the hooae in qneetlcm or any part ttiereoT, but on the con- 
trary, the window duty and arterwarda the honee du^ was 
always paid by the occupier. The appu further claimed to 
have the assessment reduced to the annual value of the apart- 
ments occupied by himself and family. But, upon the fore- 
going facts, the Commissioners were of opinion that the case 
did not come within Oie exemption quoted, and confirmed the 
full assessment (see case 1507>. 

With which deoisioa the app. being diflsatisfled, and re- 
questing a case^for the opinion of Her Majesty's judges, we, 
tke majority of the oommuaioners who heard the same, do 
hereby state this case accordingly. Should Her Majesty's 

Judges be of opini<m that the decuion of the oommisaioners 
B wrong, and that the appi is Uable only in respect of the 
apartments oocu|ded by hhn and his family, we find die annual 
value thereof at SOU 

jSS Ato^""™" ^''"'} Commissioners. 

Byles, J. and Wildb, B. — ^We are of opinion that 
the determination of the commissioners is right. 



Re Whimpbb. 

House behnoing to Her Mctjesty — 48 Geo, 3, c. 55 — 
Occupied oy the Lieutenant' Governor of the Toufer. 

Lteutentuit- Governor of the Tower of Idmdon claimed 
exenqttion from house dnty in respect of the house 
occupied by him in the Tower as a servant of Her 
Majesty. One room therein is furnished as an office 
by the Commissioners of Works, and another is set 
apart Jor the use of the deputy 'lieutenant. The 
surveyor contended that the house was liable to aasess' 
ment as an ordinary dwelling-house. The Commis- 
sioners discharged tlie assessmentj considering the 
Tower to be a royal palace within the exemption^ case 
1, sched (B.) 48 Geo. 3, c. 55 ; 

Commissioners right. 

At a meeting of the commissioners of assessed taxes for the 
division of the Tower, held at their ofHoes. No. 83, Spital- 
8qnar^ Middlesex, on the 6lh March 1861 : 

Frederick Whimper, colonel and major of the Tower of 
London, in the said division, appealed, through the agency of 
J. Aubrey, Esq., High Bailiff of the Tower, against a charge 
made upon hun for inhabited house duty in respect of the 
house occupied by him as Lieutenant-Governor of the Tower 
for the year from the fith April 1859 to 5th April 1860, which 
charge is as follows, viz. : 



Names of Street or 
Place and Chris- 
tian and Surname 
of Occupier. 


Description as to 
trade and purposes 
for which the pre- 
mises are occupied. 


oranuual 
value. 


Duty. 


F. A Whimper ... 


Lieut-Colonel 


£80 


£3 



On behalf of the appi it was stated that the house in question 
is the Queen's, and occupied by the app. as a servant of Her 
Majesty, and by her command; that the app. has no per- 
manent tenure, and that it is under Her Msjesty's control, and 
is part and parcel of the Tower of London, which is and 
always has been a royal palace, and is therefore exempt from 
house tax (see case 1, sched. B. 48 Qeo. 3, a 55). The app. 
further stated such tax never had been paid, and that he was 
liable to removal from the said house at any moment Her 
Majesty placed any other of her servants in it 

The app. further stated that two or three years since a de- 
mand for land tax had been made in respect of the said house, 
but that the Lords of the Treasury had issued an order that it 
was exempt from that tax, and that it had never since been put 
in assessment or applied for. 

The surveyor contended that tiie house, although belonging 
to the Crown, was an inhabited house within the U ft 15 Vict 
c. 36, and liable to duty as an ordinary dwelling-house, and in 
support of the assessment cited cases 2508 and 2509. 

It appeared that the house in question had not been charged 

inhabited house duty prior to 1859 ; but the income-tax, under 

schedule (A) duty on SOL, had been duly assesRcd and paid by 

the app., but that Colonel Whimper says that it was so paid 

by him in error. 

It was also shown that one room was famished as an ofBce 
by the Commissioners of Works and Buildings, and that 
another is exdusivoly set apart for and used by the Deputy- 
Lieutenant of the Tower, Lord de Roe ; the remaining por- 
tion is furnished partially only by Colonel Whimper, but no 
one room in the establishment is exclusively furnished by him, 
but certain furniture is added for his own comfort 

The Commissioners dischaiged the MsesBmentt considering 



the Tower to be a royal palace withfai the meaning of the «k- 
emption; whereupon Mr. Qracewood, the surveyor, requested 
a case for the opinion of the Judges, which we, flie undersigned 
oommissiaaerB who heard and decided the appeal, have herehy 
stated Moordingty. 

QwBom Onoa. 
Jou Oabteil 
Jams Gatss. 

TdOSUS BsiKXFUUk 

BTI.B8, J. and Wilde, B.— We are of opinion that 
the detennination of the commissionen is right. 



Re Rawle. 
Police station— 48 Geo. 3, c. 55, sched. (B.) 

PoUce station assessed to the house duty at 40/. Six 
rooms are occupied by a police sergeant and hisfamUy 
and three constaldes under him. T^ part occupied 
by the app. is of the annual value of 16L ^ He con- 
tended thatf as tite premises were not oociaied by the- 
officers benefieialbf, and as the whole are aable to the 
reception of prisoners and may be ttsed as lock-vqts^ 
the police station was exempt under schedule (^B.) case- 
4, 0^48 Geo. 3, c. 55. The Commissioners discharged" 
the assessment : 

Commissioners right. 

At a meeting of the oommissioners of assessed taxes, bald 
at the SessionMoom, at Lawfords-gate, Oloocester, on Tues- 
day, Sept 28, 1860, for hearing appeals against the first asse s s 
ments for the year 1880-61: 

Serseant Gkiorge Bawle, of the Gloucestershire police foroe, 
appealed against an assessment made on the police station, in 
the borough of Thombury, to the inhabited house duty on 47/. 
value. 

App. stated that the premises in question are a police station 
and petty sessional court belonging to ttie county of Gloucester^ 
and that six rooms are ooeupiea by hlnuBelf, his family and the 
three police constables under him ; that the part occupied by 
app. is of the vahie of UL at the outside. The appi contends 
that there is no beneficial inhabitancy in him, as contemplated 
by the Inhabited House Duty Act; that he and the constablea 
are under the orders of the superintendent and chief cod- 
stable of the county, and are subject to removal from station 
to station without notice; that the premises are not occupied 
by them beneficially, further than for county and public pur> 
poses, and they pay no rent; that In the event of riots or other 
necessity the whole of the premises are liable to the reoeptioD 
of prisoners; and that pMice stations, being lock-ups and 
places for the temporary reception and confinement of pri- 
soners, are exempt from house duty under the 48 Gea <f, c. 65^ 
sched. (H), case 4. 

There is an internal communicatlcn throughout under ths 
same roof, and the value, as regards the six first-mentioned 
rooms, being under 20^ is not disputed by the surveyor cm ths 
one hand, neither is the value at which the whole premises ai» 
rated disputed on the other hiuxd. 

The surveyor referred to cases 1886, 2806 and 2131, under 
which he contended that the whole of the premises are assess- 
able. 

We, the Commissioners present, discharged the assessment ;. 
but the surveyor, being dissatisfied, demanded a case for the 
opinion of Her Majesty's judges, which we hereby sign and^ 

Given under our hands this Slst day of Dec 1860, at the- 
seesions room, at Lawfords-gate in the said county. 

Btles, J. and Wildb^ B. — ^We are of opinion that 
the determination of the ccxnmissioners is right. 



Re Hayes. 

Rooms used for offices^ ^x:., in the Town-hall at 
Wolverhampton — 48 Geo. 3, c. 66, sched. (B.) 

Town clerk of Wolverhampton appealed aqainst an- 
assessment upon the corporation at 300^. house duty 
for their premises, used for the purposes of offices wf 
the town clerk, borough surveyor, rate collector, j*c. 
Some of the rooms are used as committee rootns, and 
there is a haU or council chamber. There is an internal' 
communication to and from all parts of the buildtna. 
It was contended that the premises were exempt, as tne 
only part occupied as a residence by the hall keeper 
and his wife was un<kr the cmnual value of^OL The 
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Commimontn confirmed the, assessment ttUh reference 
to the Act iS Geo. 3, c 55, scJud, (B.\ rule 5. 

Qmmhaiontn right. 

At • aeedaf of Um oomiiiissionera of asMsaed taxes, held 
•t die Corn Esohaaf e, Wolverhampton, on the 18th Feb. 1861, 
tor the parpoee of heaiing appeals against the additional first 
MH i i i nn ents and sapplementarv ohaq^ for the year 186(Mtl : 

Mr. Edwin John Hayes, eoUeitor and town clerk of the 
bonmi^ of WoWerhampton, appealed against an assessment 
npoa tiie oorporation of their premisea to the inhabited hoose 
(tatr, St the som of 8001. per annum. 

The app. oontended that the inhabited rooms or apartments 
hanioafler mentioned are under the value of 204 per annum, 
sad that if the whole of the rooms, &&. are to be assessed the 
ssieinMDt shall be on such sum as shall be fixed by the 
Inoome TIbx Gommiadonan at their next meeting, it being con* 
tended on behalf of the oorporation that the a«sessment at 
aOOC is too high, and that 160IL per annum would be the proper 



The parties charged an "the Corporation of Wolver- 
hsmptoo." They are in fact the mayor, aldermen and bar- 
Mus seting nnder a charter of incorporation under the 
MsnUpal Corporation Act, 6 ft 6 Wia 4, a 76; they also act 
bj the council of the said borough as the local board of health, 
oader the PabUo Health Act 1848, and as the local board under 
Uie Local Qovemment Act I8;>& The prrmiaes on the ground 
floor consist of the town clerk's office comprising three rooms, 
tlw aooountant^s olerfc's office, boroogh surveyor's office, rale 
ooOector's office and the inspector of nuisances* office; the 
rooms on the first fioor consist of the council chamber or hail, 
aa anteroom for hall, and three committee rooms, and the 
rooms on the aeeond fioor are occupied aa the residence of 
the baU keeper and his wife, they having the care of the 
whde, which ia one entire building. The hall keeper receives 
a weekly ws«e of 2At. which is paid by the corporation. 
There la an internal communteation to and from all parts of 
thebdiUing. 

The whole ptenlses are Yeeted in the municipal oorporation 
ander the Municipal Act, and the local board pay a rent of 
801 per year for the Joint use of the property. 

The appL oontended that the buUdlng excepting the 
aoaitmentt oeonplod by the hall keeper and his wife, and 
whieh he consklen under the vahie of 30L, did not ooosUtute 
meh an "* inhaUled dwelling-house " as is oontemplated by 
the lat aectioB of the 14 * 16 Vfcst c. 36; and he further cod- 
lendad that the **hihabited" house duty is a tax imposed and 
granted la lien and hiatead of the whidow tax, and he ui^ 
that it must be a ae e e sed and levied under the rules in schedule 
A to the 48 Qeoi 3, cap. 6A, and not according to the rules in 
aehednle E; and that as he contended no window tax would, 
•ooordfaig to rule 9, of that schedule A. be payable on any 
other part of the bnilding than the said apartments, and these 
apartments would not under the 14 ft 15 Vtot be charge- 
able, being nnder the annual value of 2ML, they were 



The aurveyor on the other hand contended that the whole of 
the building is ohaneable under rule 5 of aehednle R to the 
aaidActof 48Gea 8, and cited cases Kos. 153, 867, 2066, 2131, 
»K(, 2370, 2828, In aupportof the aaaesament; to whieh the 
aiipa repUed, that taking it to be so they are entitled to the ex- 
emption under rule fi of exemptiona to such schedule &, and 
that in either view they are not chargeable. 

The CommiSBioners, however, considering that the duties 
made payable upon inhabited dwelling-housea by the 14 ft 18 
Vkst, notwithataading they were in Ueu of the window tax, 
■honld be charged and assessed according to the rules and 
ngnlations contained in the schedule R to the Act 48 Ocol 3, 
c », rule 6, and not aooordtag to the roles and regulations 
ontainedin the rale 8, schedule A. of the same Aot, confirmed 
the aaaeaament. with whteh the appt being diaaaUafied, re- 
^ontod a case might be stated for the opinion of Her Majesty's 

I Commissionere of 
> Land and As- 
F. H. O. Eabml > aesaed Taxeai 



lodges, which is hereby atated and aigued accordingly. 
Tea Wic. Flbtchxb,) C 
Joseph BemsTT, S 



Btles, J. and Wilde, B.— We ace of opinion that 
the determination of the commiesioners is right. 



Ra Manbt. 

Bomu rued for various pwrpotes in, tU Corn Exehangey 
Wohemamptan — Tmo only uted as a residence. 

App^ OH behalf of the directors of the Wolverhampton 
Com Exehangey appealed tigatnst an assessment on 
their premises to the house duty at 276L per amium. 
The building consists of a hall used as a com exchange 
vAioft is oeeasionallg 1st for Itolding conoertSf ^.; a 
news-room ; a room let to ironmasters, vfhich is also 
naed bg the District Conuaissioners of Taxes, cellars, 
hwHbrar^y and two other rooms in lohidi the secretary I 
and his wife andfamilg reside. There is an internal J 
[Mao. CAfi.— Vol, HI.] 



communication throughout. It was contended that the 
premises were exempt, as the only part occupied as a 
residence was under the annual vahte of 20/. The 
Commissioners confirmed the assessment with reference 
to the Act 48 Geo. 3, c. 55, sdied. {B.), rule 5 .- 

Commissioners right. 

At a meeting of the oommlssloners of assessed taxes, held 
at the Com Exchange, Wolverhampton, on the 18th Feb. 1861« 
for the purpose of hearing appeals against the additional first 
assessments and supplementary charges for the year 1880-1 : 

Mr. William Manbv, solicitor. Wolverhampton, as one of 
the directors of the Wolverhampton Com Exchange^ appealed 
against an assessment of their premises to the inhabited house 
duty at the sura of 2752. per annum. 

The app. admitted for the purpose of the appeal that the 
assessment was fair if the whole of the rooms and cellars, Ac. 
hereinafter mentioned are chargeable. 

The company is inoorporeted under the Joint Stock 
Companies Act, and their building consists of a hall used aa 
a com exchange, and this room is frequently let for the 
purpose of hoTtling concerts, delivering lectures to ooni 
merchants and others who frequent the market, and who pay 
various annual sums fur the accommodation, and as an auction 
room, sjid for other public purposes; a generel newsroom, 
which the directors supply with papers, and for admittance to 
which an annual subscription is paid; another room which 
they let to the iroamastero to hold their weekly and quarterly 
meetings in, and which Is also used by the Commissioners of 
Taxes for holding their appeal meetings in, and for which 
they pay lfi«. per day, and for other pnrpoRes ; cellan let off aa 
distinct holdingB for warehousing puiposes; a room let to 
solidtors for a law library ; and two other rooms In the base- 
ment in which the secretary to the company, his wife and 
family, reside, they having the care of the whole, which is one 
entire building. The secretary receives a salary of 60/. a-year, 
which is paid by the directors. There is an internal com- 
munication to and from all parts of the building. 

The app. contended that the building, excepting the apart- 
ments occupied by the secretary and his wife and family, and 
which he considered nnder the value of 20/., does not oon- 
sUtute such an " inhabited dwelling-house " as is oontemplated 
by the 1st section of the 14 ft lH Vict c. 38, and he further 
contended, that the "inhabited** house duty Is a tax imposed 
aud granted in lieu and instead of dutien assessed and levied 
aaconding to the number of windows or lights therein, as set 
forth in schednle A. according to the rules in such schedule 
A. to the 48 Oea 8, a 88. and not according to the rulea in 
aehednle R, and that, as he oontended no window tax would, 
aocordhig to rale 9 of that schedule (A.), be payable on any 
other part of the building thau the said apartments, and these 
apartments would not, under the 14 ft Vt Vict., be chargeable^ 
being under the annual value of 20/., they were exempt • 

The surveyor on the other hand contended that the whole of 
the bnilding is chargeable nnder rale 8 of schedule R to tho 
said Act of 48 (ieot 8, and cited casee Na luS, 387, 2086, 2181, 
2283, 2370, 2838, in support of the assessment ; that such 
schedule R applies to the inhabited hou^e duty authorised to 
be raised, and not to the window duties ; though, even taking 
it to be so, they might be considered to be entitled to tha 
exemption under rule 5 of the exemptions to such schedule R, 
and that in either view they are not chargeable. 

The Commissionei^ however, considering that the dutleii 
made payable upon inhabited dwelling-houses by the 14 ft Id 
Vict, notwithstanding they were in lieu of the window Ux, 
should be charged and assessed according to the rales and 
regulations contained to tlie schednle R to the Act 48 Qeo. 3, 
c. 68, rule />, and not according to the rules and regnlationa 
contained in the rule 9, schedule A. of the same Act, con- 
flmied the assessment ; with which the appi being disaatiafled, 
requested a ease might be stated for the ofrfnion of Her 
Majesty's judges, which is hereby stated and signed aoeoid> 



and Asseesed Taxes. 



Btles J. and Wildb, B. — We are of opinion 
that the determination of the comniissionen is 
right 

Me HoDOSOK. 

Offices of a solicitor, forming part of his dwelling-house 
— 5 Geo. 4, c. 44, s. 4. 

Solicitor, 4okose rent was 24/L, charged to the house duty 
at 26L One of the rooms on the gromtd-fhor, with 
the chambers over it, is used as his ojffice, and tlie office 
is not connected internaUg with the dwelling-house* 
He contended that the office was exempt, aad deduct- 
ing 6/. as the valve of the office from the rent that the 
house was only worth 18/. a-gear, and that therefore he 
was not liatie. The surregor opposed the claim of 
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exemption with reference to the 5 Geo. 4, c. 44, but 
the Vommissioners discharged the assessment : 

Commissioners wrong, 

M a meeting of the commisBionera noting in ezeoation of 
the Acts relating to aaeeiieed tazee, held at the Coort-hooee, 
Eeighley, on Monday, Ang. 36, 1861 : 

Mr. Hodgwm is a solicitor residing at Eei|^ley, haring a 
house at the annual rent of S4/., sssessed at 26iL, one of the 
rooms on the ground-floor of this house with the chamber 
over the same being used as an office in his profession of a 
solicitor. 

The office has an external entrance, and is not connected 
fntemally with the portion of the house used as a dwelling- 



Mr. Hodgson appealed against the charge upon the ground 
that there being no internal communication between the in- 
habited portion of the house and the room used as an office, 
the latter should be considered as exempt, end that deducting 
the value of the office estimated at 61 from the rent, the in- 
habited portion of the house would be worth 181 only, and 
therefore that he was not liable to the charge. 

Mr. Irwin, the surreyor, contended that there was no ex- 
emption in the Acts of Parliament which dearlv applied to the 
case, and that therefore the app should be held liable to the 
charge. The surveyor furUier pointed out that die exemption 
(vide 6 Geo. 4, o. 44, s. 4) would not apply to this case, an essen- 
tial condition of tliat exemption beixig, that the peraon to 
wh<mi such exemption is granted should reside in a dwelling- 
house or part of a dwelling-house charged to the inhabited 
house duty. 

The Cknnmiflsioners, however, concurred in the view taken 
by the app. and discharged the asseesment; whereupon the 
surveyor demanded a statement of the facts of the case, for 
the opinion of Her Majesty's judges, which is hereby stated 
accordingly. 

jNa Bhigo, \ Commissioners for 
jNa O. Satdex,) Stancliffe East 

Btles, J. and Wilde, B. — ^We are of opinion that 
the determination of the commissioners is wrong. 



Re ROUMTHWAITfi. 

Farmhouse-^ Geo. 8, c. 161, s. 10. 

Farmer charged to the inhabited house duty at 20/. in 
reaped of a house in a country town which he occupied 
with a farm. Thefarm-buiidings are on the opposite 
side of the road to tM house. He contended thai he ought 
not to be assessed, as he considered the house without 
the farm not worth more than 12/. a-yeoj; The Com' 
missioners, being of opinion that the house, with the 
offices, yards and garden, was of the annual value of 
20L, confirmed the assessment: 

Commissioners right. 

At a meeting of the commisrioners of assessed taxes acting 
in and for the division of Bnokroae, East Biding of York, held 
at the Queen's Head Inn, in North Qrimston, on the Slst Aug. 
1850, for the purpose of hearing appeals for the year 1880-61 : 

Jamee Bounthwaite, of Howshun, in the said division, 
fanner, appealed against an as s ess me nt made upon him of 20L 
for inhabited house duty, at 6d in the pound, in respect of his 
dwelling-house, household and other domestic oiOcea, yards 
and garden therewith occupied. 

Appi stated that he occupied the house in respect of which 
the assessment is made with stable and gighouse, garden and 
all other necessary outbuildings for the occupation of a farm. 
That the house is a farmhouse, and together with tUe out- 
bnildings mentioned is occupied for the purposes of husbandry 
only. That the rent of the house and farm together is 3301. 
per amnun exclusive of tithesi That the house is' not rated 
distinet from the farm In the poor-rate. That the house is in 
the town street of Howsham, and the farm-bnildingB are on the 
opposite side of the road. That he oonsiderB the house with- 
out the farm is not worth more than 102. or 13i. per year. That 
he dbjects to state what rent he would give for the land and 
farm-buildings if there were not the house and domestic offices 
attached. That he objects to state whether he oonsidera the 
land worth as mueh as 900(. without the house attached. That 
he objects to state on his oath that be would not give 20L 
»-year for the house, providing he had the farm, and there 
was no house convenient whleh he could take at a less rent 
The house in question is about eleven miles from Torlc, and 
Abont nine miles from Malton. 

The Oommissionere being of opinion that the house, together 
with the household offices, yards and garden, occupied as a 
farmhouse, was of the annual value to the app. of 202. per 
snnum, confirmed tiie asaeasment ; whereupon the apa, being 
diasatisfled, demaadsd a esse for the opiaton of Her Majesty's 



judges, which we the undersigned, being the commissioners 
who heard the appeal, do hereby state and sign aooordSngly. 

Byles, J. and Wilde, B. — ^We are of opinion that 
the determination of the commissioners is right. 



Be Wtatt. 
Shop-^Cabinet-maker^U j- 16 Vict. c. 36. 

Cabinet-maker claimed to have tJie assessment on him 
reduced from dd to GcL in the pound. App. ejmosed 
goods for sale in theforeoourt of his premises, but he had 
no sho^-window on the ground or basement story. The 
Commissioners reduced the assessment to the lower duty : 

Commissioners wrong. 

At a meeting of the commisrionera acting In the execntion 
of the several Acts relating to the duties of asseesed taxes In 
and for the division of the Isle of Wight, held at the GuUdhaU, 
Newport, on Saturday the 16th March 1661, for the year 1860 
ending fith April 1861 : 

Frederick Wyatt, of West Cowes, in the pariah of North- 
wood, cabinet-maker, appealed against the charge of inhabited 
house duty at 9d in the pound. 

The app stated that goods were exposed to sale in tbo fore- 
court of the premises. There is no shop-window on the 
ground or basement story, the rooms being fitted up and need 
occasionally by himself and his family. AU the goods in the 
house being for sale, there is a warehouse at the back of the 
house in which goods are deposited, but they are exhibited 
only in the avenue or court in front of the building. The app. 
also stated that he occasionally lets lodgings, but the front 
rooms on the ground-floor are never let or used otherwise than 
as before stated. 

The Gommissionera, referring to a minute passed on the 
4th Sept 1854, whereby It appeared that the aasessment upon 
the same premises was reduced from 9d to 6dL in the pound, 
and the premises in question remaining precisely the same as 
at that period, reduced the aasessment from the higher to 
the lower rate of duty; but the surveyor, contending that the 
premises were not of that description as would como under 
the denomination of a shop, demanded a case for the opinion 
of Her Majesty's judges, which we hereby state and sign ac- 
cordingly. 

Given under our hands this 6th day of July 186L 

H. P. QoKoox,! Commissioners of 
A. 8. Hamonu.) Asseesed Taxes. 

Byles, J. and Wildb, B. — ^We are of opinion that 
the determination of the commissioners is wrong. 



Re Clark. 
Shop. 

App. daitnedto have the assessment on him reduced fivm 
9d. to 6dL He keeps a registry office for servants, 
seUs coals, and his wife sells art\ficiai flowers, but as 
no goods, uxares, or merchandise were exposed for sale 
in the window or in the shop, the surveuor contended 
thai the premises were not tised ca a shop within the 
meaning of the Act, The Commissioners confirtned the 
assessment: 

Commissioners right. 

At a meeting of the oommiasionerB of assessed Uxes, held 
at the Guildhall Bristol, on Tuesday, Sept 10^ 1861, to hear 
aimeals against tne flrst assessment for tlie year 1860 : 

Charles Clark, of 30, St Angnstine's-plaoo, appealed against 
an assessment under schedule B of 40£ at 9dL in the pound. 

The app stated that he keeps a registry office for eervants, 
and also sells coal, and that nis wife has frequently sold arti- 
ficial flowers, and he therefore contended ttiat he was only 
liable to be charged 6dL in the pound. 

The surveyor contended that the promises were not used as 
a shop within the meaning of the Act^ no goods, wares, or 
merohandiae being exposed for sale either in the vrindow or 
the shop, the former being filled with bills of servants wanted 
or wanting situations, and the latter behig fitted up as a wait- 
ing-room for the varioos applicants. 

The CiMnmissionera present confirmed the assessment ; but 
app, being dissatisfied, demanded a case for the opinion of 
Her Majesi^'s judges, whiab we hereby sign and allow. 

Given under our hands this 33nd day of November 1861, at 
the GonncU-honae, Bristol 

Btlss, J. and Wildb, B. — ^We arc of opinion that 
the determination of the commissioners is right. 
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Be Crosse. 

Labourer emfHojfed as coachman, 

(Partf Aargedfar a mrvant in retipect of a man who is 
a laboitrer in kuabandry^ but who was employed dmlif 
to drive a pony carriage. The Commissioners relieved: 

^Commissioners wrong. 

At a meetiiiK of the oammisslonfin of land and aasessed 
turn for tlM district of Stow, hold within the County Court- 
hooM, Stownuuket» on Monday, Aug. 27, 1860, for the purpone 
^ hearing and determining appeals against the first aaaess- 
oienti of the year ISSIMI : 

WiUiam Croaae, Em|^ of One-honse, was assessed in the first 
. iiMi ea ii if int mm follows^ viz. ; £ *. d. 

S serrants 2 2 

1 foor-wheel cairiage 2 

1 « 10 

I two-wheel „ 10 

1 horse, R 10 6 

2 ponies 110 

2 dogs 14 

' Bs made a return of one senrant only at 1/. U., but was 
-chaiged by the surreyor for another, in respect of the services 
•«f a person who wsa employed U> drive Mr. Crosse's pony and 
•esrrisge. 

Tlie assesBoi; Mr. Jacob Oreen, attended on behalf of Mr 
Crosse, who is a cripple and blind, and appealed against the 
^•eharge for the second servant 

He stated that the person for wbom the app. was charged 
is a labourer in husbandrv employed to drive Mr. Crosse 
morning and afternoon, when the weather permits, for the 
benefit of Mr. Crosse's health, and for other purposes, and 
when not so engaged the man is employed in husbandly. 

He further stated that tbe servant who grooms and attends 
^to the pony and carriage is the person of whom Mr. Crosse 
made a return. 

The surveyor (Mr. David Bodan) contended that, as the 
( labourer was employed in the capacity of coachman, the app. 
was clearly li&bie to the charge, and in support of this view 
> Tctared to rule 6 of the 17 & 18 Vict, a 00. 

A majority of the commissioners, however, were of opinion 
that the labourer employed to drive Mr. Crosse's carriage was 
' not a eoachman within the meaning of tJie Act, and therefore 
' lellered the app. from the charge for the second servant 

Whereupon the surveyor, being dissatisfied with the decision, 
• demanded a case for the opinion of the judges, which we, the 
majority of the commissioners present hereby state and sign 
■' accordingly, 

Btlbs, J. and Wilde, B. — We are of opinion that 
-the determination of the commissioners is wrong. 



Me Harwood. 

• Stqm-inUndent of police— \Q j' 17 Viet. c. 90 — Servant 
— Dog not his property. 

Superintendent of police^ who was assessed for a tico- 
uAeekd carriage and horse, charged for a servant in 
Tttpect of the gratuitous services of one or other of the 
pokeemen who looked after his carriage and horse, 

'Charged also for a dog which never belonged to him, but 
which wojs the property of a prisoner ichoin he liod 
conveyed to gaol. App. had given the dog away, and 
had tried to lose it several times, but it (dways 
returned to him. The Commissioners relieved : 

Commissioners right 

At a meeting of the commissioners of assessed taxes, held at 
Dnmbteton-hall, Bromyard, on the 4ih Febi 1861, to hear ap- 
psals against the addiOonal charges for the year 1860-61 : 

Daniel Harwood, superintendent of the county police for 
the division of Bromyard, appealed against a charge made 
•upon hfan for a servant 21a and dog I2& Appi is assessed 
«npon his own retom for one two-wheel carriage liM. and one 
horse 3U, whtdi horse and carriage are groomed and cleaned 
and the horse harnessed and taken in and out of the carriage 
as oocasion may require, sometimea by the appi himself and 
sometimes by one or other of the policemen who happen to be 
off duty, whose services were grataitous and he was quite at 
•libei^y to refuse. 

It appears the dog belonged to a prisoner whom the appi 
eoDveyed to Hereford gaol nearly two years since, and he 
stated that he had lont the dog in various places with a view 
of getting rid of It ; that he had also given it away to various 
parties, but that it hod always returned ; that he dares not 
^destroy it ov* he would render himself liable to bo summoned 
•biforethe msglstraten, if the late prisoner (who had been re- 



leased for some considerable time) should come forward ; and 
that he has never fed it himself, but that he does not deny hie 
children may have done so. 

The surveyor, Mr. Bobert James, contended that hiasmnch 
as one or other of the policeman had acted in the capacity of 
groom slthough not as a servant to his employer, yet as such 
employer was changeable to the duty on a carriage he waa 
decidedly liable to the duty for a servant; and in support of 
his views referred to cases numbered 24!fl, 2514 and 2544 ; and 
that he was also liable to the dutv for a dog, unless he proved 
that the owner was duly assessed for the same, which ne had 
failed to do, and referred to oases numbered 2487 and 2547. 

We, the Commissioners present relieved the appi ; where- 
upon the surveyor, being dissatisfied, requested a case for the 
opinion of Her Majesty's judges, whicii we state and sign 
accordingly. 

Btles, J. and Wilde, B. — ^We are of opinion that 
the determination of the commissioners is right. 



Be Edis. 

Shop-hoy employed to clean boots andshoeSf Sfv, — 
16 j-17 Vict, c, 90, 

Stationer, who had no horse or carriage, appealed against 
a charge of \Qs. Qdjbr a servant in respect of a boy 
engaged to dean knives and forks, boots, Sfc, and to 
act as errand boy of the shop ; he neither boarded nor 
lodged in the houee. Tlie Commissioners relieved : 

Commissioners right. 

At a meeting of the commissioners of assessed taxes acting 
in and for the borough of Huntingdon, on the 2l8t Aug. 1861 : 

Bobert Edis, of the parish of St Benedicts, in the said 
borough, stationer, appealed against a charge of 10s. 6<i for a 
servant 

The app. stated that between April 1860 and April 1861 he 
had a boy in his service who was under eighteen years of age, to 
whom he paid Sa 6dL a-week wages, but he neither boarded 
nor lodged in the house. 

The app. keeps neither horse nor carriage, and the boy was 
engaged to clean the knives and forks, boots and shoes of the 
family, and to act as errand boy of the shop. 

The app. contended that the boy was not employed in any 
of the capacities enumerated in staUite 16 A 17 Vict c. IN), 
schedule O. 

The Commissioners relieved the app. 

The surveyor, being dissatisfied with this decision, requested 
a case for the opinion of Her Majesty's judges, and referred 
to case Na 2576. 

We, the majority of the Commissioners who heard and de- 
termhied the ^ypeal, have accordingly stated and signed the 

Dbnxis Hbrbrrt. 

WlL FORKSIAX. 

Btles, J. and Wilde, B. — ^Wc are of opinion that 
the determination of the commissioners is right. 



Be Skinxer. 

Biding^master employing men to groom horses, jr., used 
for private purposes — Claimed exemption under his 
excise licence for horses ridden by his sons to teach 
pupils to ride— 16 ^17 Vict. r. 00. 

Biding-master charged for a servant in resided of His 
services of one of his stablemen who teas employed to 
clean his two-wneeled carritige and horses, which it 
was contended were used for private purposes so as not 
to be exempt from the asMssed taxes under his excise 
licence. The Commissioners relieved: 

Commissioners wrong. 

Charged also for three horses, sclied. E., for wliicli he 
claimed exemption under his excise licence. The sur-' 
veyor oontenckd that, as the t/iree lunrses dutrged^ 
although taken indiacriminatdy from the twenty 
licensed, were ridden by the app*s sons and assistant 
in teaching thepupiU to ride, they could not be con- 
sidered to be let for hire so as to be exempt from the 
' taxes. The Commissioners rdieved: 



Commissioners right. 

At a meeting of the oommlssionera of land and assessed 
taxes acting in and for the borough of Hastlnga, Sussex, held 
at the ofllce of their clerk, on the 19th Sept 18G0, for the pur- 
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pose of hearing and detarminlng appeals against the first 
asseiMtments of asBessed taxes for the year 1800 ending April 
h, 1861: 

Mr. Thomas Skinner, of the Harold Mews, St Leonards, 
livery-stable keeper and riding-master, appealed against on 
asaessment of £ $. d. 

1 servant 110 

1 two-wheel carriage drawn by one horse 15 
3 horses (sched. £.) 8 3 

The Crown surveyor stated to the commissioners that the 
•ssessment for a servant was in respect of one of app.'s stable- 
men employed in grooming app.'s carriage and horses ; the 
two-wheel carriage assessed was a gig need in driving about 
the town for orders; and that the horses were ridden by the 
appi's two S0D8 and his assistant, in his business as a riding- 
master, in teaching their pupils to ride, and in accompanying 
riding parties. 

Mr. Skinner grounded bis non-liability on the facts that the 
carriage and horses were included in a licence to let twenty 
carriages and thirty horses, granted to him by the Board of 
Inland Revenue ; that the carriage was used entirely in his 
business, having his name, address and occupation pamted on 
a, board alfixed behind, which was removed when the carriage 
was let to hire; and that the horses ridden by his sons and 
Ills assistant were taken indiscriminately from his stables, no 
particular horses being kept for their exclusive use, and that 
when they accompanied their customers an extra charge was 
made. 

The surveyor contended that Mr. Skinner was liable to the 
assessments for the horses, on the ground that the licence 
granted by the Board of Inland Bevenoe was for horses, and 
solely to let for hire, uid that when they were ridden 1^ his 
eons and assistant they could not be considered to be let for 
hire, and referred to cases 2407, 2408 and 2498, and to the fol- 
lowing letter from the Board of Inland Bevenue to the clerk to 
the commissioners of the district on the subtect : 

s«^3 " Inland Revenue, Somerset-house, 

London, W.C. 

19th June 1860. 

Sir, — With reference to your letter of the 9th Inst, I am 
directed to inform you, that horses ridden by riding-masters 
And their assistants in teaching their pupils, and included in 
their excise licences, are liable to the assessed tax duty under 
schedule E. I am. Sir, 

Robert Grouse, Esq. Your obedient Servant, 

(Signed) T. Sargext.** 

Also, that Mr. Skinner was liable to assessment for the, gig, 
it not being such a description of vehicle as was intende'd by 
the exemption under 16 & 17 Vict c. 90, sched. D., and referred 
to cases 2406 and 2549; and that the fact of the board on 
which tiie name, &cl, were painted could at any time be taken 
off would render it liable to assessment, and referred to case 
1919. In support of the assessment for the servant he stated 
that if Mr. Skinner was liable for the horses and carriages he 
would be liable for the servant as well. 

The Commisstoners dischai^d the whole of the assessment ; 
whereupon the Crown surveyor demanded a case for the 
opinion of Her Majesty's judges, which Is hereby stated and 
signed accordingly. 

Given under our hands this 28th day of Feb. 186L 

( Conunissioners of Assessed 
Fbkdbsic TiCBHUBST, J Tsxcs for the division of 
TnoscAS Hicxa. j Hastings borough, in the 

( county of Sussex. 

Byles, J. and Wilde, B. — ^We are of opinion that 
the determination of the commissioners is right as 
to the three horses, but wrong as to the servant and 
carriage. 

Re Fry. 

' Similar to the preceding case. 

At a meeting of the commissioners of land and assessed 
taxes acting in and for the borough of Hastings, Sussex, held 
St the office of their clerk in the said borough, on the 19th 
Sept 1860, for the purpose of hearing and determining appeals 
against the first assessments of assessed taxes for the year 
1860 ending April fi, 1861 : 

Mr. Frederick Fry. livery-stable keeper and riding-master, 
Hastings, ^ipeaied against an assessment of 

£ s. d. 

1 servant 110 

1 four-wheel carriage 2 

3 horses » 2 2 

The Crown surveyor stated to the commissioners that the 
^rvant was one of the app.*s stablemen employed in grooming 
his carriage and horses; that the carriage was a four-wheel 
Chaise used by him for private poiposes in gohig to his farm, 
«nd in OQcasionaUy driving his family oat; and Oiatons of 
the horses was the one ridden and driven by himself, and the 
other ridden by his assistant in his business as a riding-master. 

BIr. Fry grounded his mm-liabUi^ on the fact that tiie 
^«arriage and horses were inolnded In a licence to let nine 
carriages and twelve horses granted to iiim by the Board of 
Inland Revenue. 

The Commissioners confirmed the assessment of the servant 
carriage and one horse, but discharged the assessment on the 
second horse ridden by the Msigtant ; wtaerei^K« the son'eyor, 



having used similar arguments In support thereof as la th»< 
accompanying case of Jie Stinnv^ demanded a case for the 
opinion of Her Majesty's Judges, which is hereby stated aad< 
signed accordingly. 
Given under our hands lihis S8th day of Feb. 186L 

) Commissioners of Assesssi < 
Frkdrric TiCBHintST, f Taxes for the division 6r 
Thoius Hicksl ( Hastings boroogfa, fax tbs 

) county of Sussex. 

Byles, J. and Wilde, B. — ^We are of opinion th^t 
the determination of the commissioners is right. 



Re KSRBIDOE. 

Similtxr, 

At a meeting of the commissioners of land and aasesseC) 
taxes acting in and for the borough of Hastings, Sussex, held 
at the office of their clerk in the said borough on the 19th Sept 
1860, for the purpose of hearing and determining appeals 
against the first assessments of assessed taxes for the year- 
1860, ending April 5, 1861 : 

Mr. George Frederick Stanley Kerridge, of the Swan Mews^ 
Hastings, livery-stable keeper, riding-master and horse dealer^ 
appealed against an assessment of £ s. d. 

I servant 110 

1 two-wheeled carriage 15 

8 horses 8 8 

The Crown surveyor stated to the commissioners that ths- 
senr-ant was one of the appi's stablemen employed in grooming 
his horses and carriage, the two-wheeled carriage was a gig - 
used by him In his business, and that the horses were ridden 
by himself and his two assistants in his bushieBS as a riding- 
master. 

Mr. Kerridge grounded his non-liability on tile facts that the 
carriage and horses were included in a licence to let fifteen 
carriages and twenty horses granted to him by the Board of In- 
land Revenue ; that the carriage was used entirely in hji^ 
business, having his name, address and occupation painted on 
a board affixed behind, which was removed when the carrla^s^ 
was let for hire ; and that the horses ridden by himself and 
his assistants were taken indiscriminately from his stables, no 
particular horses being kept for their exclusive use, and that 
when the\' accompanied their customers an extra charge wss 
made. He also contended that as he was assessed to the hon» 
dealers dutv he or any one In his employ could ride his horses, 
all of whicn were for sale, without rendering them liable to- 
assessed taxea He likewise produced an account book, pur- 
porting to show that the horses ridden by his sssistants were 
let to them at so much per week, dated from the commence- 
ment of Aug. 1860, which was not entertained by the Com- 
mlsaionerB. 

The Crown surveyor in support of the assessment made use 
of similar arguments as those employed in the accompanying 
case of Re Stmner; he also contended that the fact of Mr. 
Kerridge's being assessed for horse dealers duty did not allow 
him or the assistants employed by him in his business as a 
riding-master to ride horses free of duty, and that the fact of 
the horses being let by the week to the men was merely an 
evasion of duty which coukl not be sanctioned by the Legte- 
lature. 

The Commissioners, however, relieved the appi from the 
whole of the assessment ; whereupon the surveyor demanded 
a case for the opinion of Her Majesty's judges, which is hereby 
stated and signed accordingly. 

Given under our hands tms 28tb day of Feb. 186L 

/Commissioners of Assessed 
Fbbdekio Tickhusst, J Taxes for the division of 
Thomas Hick& j Hastings borough in the 

(. county of Sussex. 

Byles, J. and Wilde, B. — ^We are of opinion that 
the determination of the commissioners is right a» 
to the horses, but wrong as to the servant and 
carriage. 

Re Ballhatchett. 

Two-wheeled carriage charged to the assessed taxes, wJdck 
was used for carrying passengers before the taking out 
of the excise ficence—lG ^ 17 Vict, c. »0. 

App. claimed to be relieved from a charge on hitnfor the 
gear 1861-2, /or a carrier's cart a/ It 6s. 8a, used' 
occasionally for carrying passent^erSf on the ground of 
his having taken out an excise hcenee tolettke carriage 
for hire m April 1861. The surveyor contended thai 
the licence would not entitle the party to eremptim 
until the year commencing Sth April 1862. The Com- 
missioners relieved : 

Commissioners wrong. 

At a meeting of the commisstoners of land and assessed^ 
taxes lotiog in and for tike diTlslon of Hsytor, Dotoq, held at 
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veyanee of the person as for the carriage of light loads when 
neoeeaary. 



tbe Globe Hoiel, Newton Abbott; on the S9th Ang. 1861, for 
: the parpoae of hearing appeals against the first aaaessmenta 
jBsde for tke year IWl, endii« Ath AprH 1862: 

Thomas BauhMchettt of Ipj^pen, a basket-maker, appealed 
tg^bai an assessment of IL 6t, 8dL, under shedule D., in respect 
^ a esnisge with two wheets used oocasIonaUy to carry pas- 
fengnv, and IQs. M, onder sobodnle F., for a hone lued to 
.-Aaw the said carriage^ 

Be claimed to be relieved from the chaige to the assessed 
faxes for the year 1861, endfag 6th April 1862, upon the gronnd 
.Of bh having taken oot a licenoe in April 1861 to let tiie said 
articles to hire, and had since that period paid doty for the 
MBS to the exoiaa. 

The Commissioners, being of opinion saoh lioenoe would 
•eianpt Urn fhnn the duties to the assessed taxes charged for 
AecnrreDtyear, relieved him ftom the assessment, bat S£r. 
MsHby, the Grown surveyor, oontended tiiat the assessments 
to tte assessed tax doties for the cnrrent ye«r being made 
imwo artSdes kept or nsed between Mh April 1860 and 6th 
iiffll 1861, the faot of the Ucenoe being taken out in April 1861 
%osld not entlOe the party tc exemption from the duties 
«hsfgsable under the Assessed Tax Aots until the year oom- 
■ssdag 6th April 1862; he therefore demanded a cose for the 
.eniaio& of Her Majesty's Judges^ which we hereby sign and 
■allow soeofdingly. 

Witosss our hands this S7th day of Deo. 1861. 

Wm. Fuuhaxk,) Oommlssioners of 
WiL Ckod. f Assessed Taxe& 

Btlbb, J. and Wiij)£, B.^ — We are of opinion that 
.tbe determination of the commissioners is wrong. 



Re Batlby. 

Claims of exemptltm^ie ff 17 Ktcf. c. 90— Farmer's 
carriage huiit like a dog-eart. 

.Farmer daimed exemption for a two-wheeled carriane 
toed aolehf in his ousinessy never for pleasure; the 
awriage uku constructed Kke a dogcart, to amy four 
persons back to back. The Commissioners confirmed : 

OmmissUmerB right. 

At a meeting of the commlBsioneTs of assessed taxes acting 
rfbr the district of Holsworthy, Devon, held at the White Hon 
Hotel, Holsworthy, on the 21st Aug. 1861, for the purpose of 
bearing appeals against the first assessments for the year 
.fading 6th April 1862: 

llr. Daniel jSayley, of the parish of Clawton, Devon, farmer, 
.SMealed against a charge of 16<. for a two-wheel carriage 
'inasrsGhednleD. 

The sppi, on being sworn, stated that he kept the carriage, 
.a OOfcart. entirely for agrioultural purposes, and It was only 
<lMd In his trade as a farmer; it had never been used for 
nlsasura ; it was constructed to carry four persons, who sat 
baek to back in it; It has a dasboard and three sprixigs, steps 
•on eaeh side in front, but none at the back. When more than 
■twopenons ride in it the back is let down as a footboard, and 
.dghamess is used with horse drawing it 

31ie snrveyor contended It was a dogcart, and did not come 
'iHlhin the exemptioa 

The Comxnlssioners, concurring with the surveyor, con- 
4nnsd the ofasige. 

The amx tiierenpon demanded a case for the opinion Ot Her 
Jii^iesty^ Judges, which we hereby state and sign accordingly. 
Walteh Wk. MxLHuisn,) OommissionerB 
'WnxiAM Edgoombb. > present 

Btlbs, J. and Wilde, B.^We are of opinion that 
.ihe determination of the commissioners is right. 



ReGJOFWTms. 

^Claims of eaeen^um-^lQ (f 17 Vict, c, 90— Light cart 
OH qmng9 — Used to markets and fairs. 

■ SimikBr ckumfor a Ught cart on springs, marked with 
dke name, jr., used by app. or his wife and family to 
fairs and markets^ ttmauy taking with them their farm 
produce. The commissioners confirmed : 

'Commissioners wrong. 

At a meetJiw of land and assessed tax commissioners, held 
«t the Chui^House Inn, Forden, on Saturday the 24th August 
. IICl, for the purpose of hearing appeals against the flint 
alBSSsmento for the hundred of Oaurse Lower:— 

Mr. John QrifBtfas, farmer and pig dealer, of Forden, 
l^ipealed against a charge made on mm for a two-wheeled 
Wriage,16s. 

On examination It appeared that the vehicle In question 
<wliieh was produced to the commlsoiQnerB) is a light cart 
* 4m springs of the construction generally used by farmers and 
I sawl trades in flie country, being adapted as well for the con- 



It is marked on the side with Mr. Griffiths* name and place 
of abode, and is fumisbsd with a moveable ses.t and a step. 
The use to which it is put is to convey the app. or his wife and 
family to and from fairs and markets, and on these occasions 
they usnslly take with them some of the farm pit>duoe (such 



AS poultry, butter and eggs), and bring back groceries or 
goods for family use. Itdidnof 
pmposes of pleasure. 



inot appear that the cart is used for 



Tlie surveyor of taxes contended that the vehicle in questioa 
is not " a waggon, van, cart, or othei such carriage ** within the 
meaning of the exemption; that such exemption is limited to 
vehicles of heavy oonstmotion, such as are expressely intended 
for and wholly confined to the carriage of loads or burdens 
in the ordinary course of trade or aifairs of husbandry; and 
that, as the cart is evidently constructed for the conveyance of 
the person and is principally used for that purpose, the 
assessment ought to be confirmed. In support of this view he 
snbmitted to the oonmUssioners the csao Na 2660, decided by 
tbe jttdgeSi 

The majority of the commissioners present betne of opinion 
that the carriage in question does not come within the meaning 
of the exemption, and that both in its construction and tiie 
use to which it is put it is like tbe one referred to in case 2660, 
confirmed the assessment The apa, beinf( dissatisfled* 
demanded a case for tbe opinion of Uer Majesty's judges, 
which we the oommissiooerB present have stated and signea 
accordingly. 

Mr. Harrison dissented from the decision come to by ttie 
majority of the commissioners, and urged that if vehicles of a 
heavy construction are the only ones not liable the latter 
part of the exemption 6, schedule D., of 16 & 17 Vict c. !K>, 
viz., ** except for conveying the owner thereof or his family 
to or tTom any plac? of divme wonhip," would not have been 
put in the Act of Parliament, as it could never be supposed 
that vehicles of a heavy construction would be used to convey 
the owner or his family to a place of worshipi Therefore, as 
Mr. Griffiths* cart was not used for any purpose of pleasure, 
it was exempt 

(Hven under our hands this 19th day of November 1861. 

Btles, J. and Wildb, B.— We are of opinion^ 
that the determination of the commissioners is vrong. 



Re COBBETT. 

Servemt-^IG ^17 Viet. c. 90— Pony cart— Pony. 

App. charged for a servant in respect of the man icho 
looks after his carriage and pony which were used for 
pleasure as weU as for business. The Commissioners 
relieved. 

He also claimed exemption for a pony cart charged at 
\0s., stated to be used for business, but in which he 
adntitted having on several occasions taken his children^ 
The Commissioners reUeved. 

Charged also for a pony at lOs. Gd*., used in a similar 
manner. The Conmissioners reduced the charge to 
hs. nd. : 

Commissioners wrong. 

At a meeting of commissioners of land and assessed taxes, 
holden at the oflloe of their clerk, Bdward Knocker, Esq., 
Oastle Hill, Dover, on the 4th Sept 1860, for the purpose of 
hearing appeals against first assessments: 

Oharles Ck>rt)ett, on behalf of the firm of CorbeU and 
Iggnlden, farmer, boot and shoe and portmanteau dealers, 
Ac, sfjpealed against a oharge for a servant 2U, a pony cart 
10a and pony 10a 6dL, on the groimd that the pony and cart 
were used entirely in his business as a farmer, to wit to oonve j 
the narty to and from their farm at Gapel. The cart is a 
small spring cart, and is suitable for pleasure purposes, al- 
though rather dingy and shabby in appearance. 

The party admitted having on several occasions taken his 
children from Dover to and from the fann at Oapel in the cart, 
and it was proved that he had also taken up a friend more 
than onoa 

The surveyor, Mr. J. H. Moore, oontended tiiat as the party 
resides at Dover, the marlcet town, and uses the cart ordinarily 
as a means of conveyance to and from his farm at Capel, the 
exemption in favour of market carts does not api^y, but that 
the cart must be considered as a private oonveyance, and tha| 
the fact of the party having taken his children out occasionally, 
and also ridden in the cart tn company with other persons, 
was sufficient of itself to establish his liability. 

We, however, having doubts of the party's liability dis- 
charged the assessment on the servant and cart, and reduced 
the charge on the pony to 6«. SdL ; but the surveyor, being dis- 
satisfied with our decision, requested a case to be drawn out 
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for the ofrinion of Her Blsjesty's judges, vrhlch we state and 
aign aocordiBirly. 

Qiven at Dover, in the county of Kent, this IMhdayof 
March 186L 

BiXES, J. and Wilde, B. — ^We are of opinion that 
the determination of the commissioners is wrong. 



JRe DUTTON AKD TUOBOOOOD. 

Servant — Fmtr-wheeled van — Horse, 

Shoemakers charged for a servant in respect of the man 
who was enjoyed to look after their horse and four" 
wheeled van, which carriage, aJUhough alleged to be 
used solely for the convofance of goods in business, 
was, the surveyor contended, from its construction 
Ualde. The Conunissioners conjirmed: 

Commissioners right. 

Claimed exemption for a faur-wheekd van, constructed 
and used for delivering aoods in their trade, built on 
springs, with a coverta body, with an open seat in 
front padded and cushioned, marked with the name 
and address and the words common stage cart, and 
never used for pleasure. The Commissioners dis- 
charged the assessment : 

Commissioners right, 

Morse charged at Is, Id,, used in a four-wheeled van, 
solely for conveyance of goods in business, Hie Com- 
missioners, considering that the carriage, from its con- 
struction, did not come within the exemption, confirmed 
the charge for the horse at II. Is,: 

Commissioners wrong. 

At a meeting of commiaaioners of land and assessed taxes, 
held at the Sessions-house, Newington Causeway, on the 8th 
Not. 1860, to hear appeals against the assessment for the 
year 1860, endhig 5th April 1881 : 

Messrs. Dntton and Thorogood, of Stones End, shoemakera, 
appealed against an assessment for a servant, 2U., charged 
under schedule C. of the Act 16 & 17 Vict c 90, for a four- 
wheeled carriage, 40c, charged under schedule D. of the same 
Act, and for a horse, 21g., charged under schedule £. of the 
same Act. 

The app. stated that the carriage in question was cou- 
. Btructed for the purpose of delivering goods in the course 
of their trade as shoemakers; that it was built on 
springs, with a covered body in which the goods were de- 
posited; that it had an open seat in front, padded and 
cushioned, for the driver and another to accompany him, with 
a hood attached to be raised or lowered as die weather re- 
4iuired ; that the name of the firm and the place of abode was 
painted on the carriage ; that it was never used for pleasure or 
personal convenience, nor otherwise than for trade purposes; 
wat the tumi^ke toll demanded on this carriage is more than 
tiiat for an ordinary carriage tn consequence of its being 
classed as a van, and further that it was marked with words 
** common stage cart," in pursuance or the directions of the 
Board of Inland Bevenue in 1868, numbered "f^*, under which 
the vehicle has been held to be exempt ; and under these cir- 
cumstances the app. claimed exemption, under the 5th case 
of exemption under schedule D. of the said Act >uad that the 
assessment in respect of the driver should be discharged, and 
that on the horse reduced to 10*. 6«L 

The Commissioners present discharged the assessment on 
the servant and carriage, and reduced that on the horse to 
lOa 6<1 ; but the surveyor, being of opinion that the vehicle tn 
question wsa neither waggon, van, nor cart, nor other such 
carriage as would come within the exemption Na 5, above 
referred to, but such as might at any moment be used as a 
private carriage, reauested that the case might be submitted 
for the optaiion of Her Majesty's judges, which we the oommis- 
sioners have signed accordingly. 

BoBXKT Alexakdbr Qkat,) 

J. E. HoBsoai, V CommissionerB. 

BlCUABD A. BOBKSia I 

Btlbs, J. and Wilde, B.— We are of opinion that 
the determination of the commissioners is right. 



Re BUGBLBKHAM. 

Licensed hawker— \Q j- 17 Vict, c 90. 

Licensed hawker claimed exemption for a larae square^ 
four-wheeled carriaoe van on mnngs, used sole^ in- 
conveyina his aoods, constructed with a door to admii 
the goods, and a seat outside for the driver, marhett 
with his name and address. The Commissioners re-i 
lieved: 

Commissioners right. 

At a meeting of the commissioners of assessed taxes, helA» 
at the Swan Inn, at East HartUng. on the 31st March 1881^ 
for the purpose of liearing appeals against supplemenlary 
charges for me year 1860-61: 

Mr. Thomas Buckenham, of North Lopham, a Iloensed; 
hawker, appealed against a charge of SIL f or a foui^wheelotf'' 
van with springs under schedule D. 16 ft 17 Viot a 90. Apok 
steted that the van in qoestioa was solely and excfaudvafy 
used by him in conveying his goods as a cloth and Vtaen^ 
hawker, and that the construction wss such (being a lame 
heavy square covered van, with a small door to admit the 
goods into it and a llttie seat outside for the driver, and built 
expressly to convey his heavy cloth and linen goods abont the 
country) that it was quite impossible to use it for pleasure or 
any other purpose whatever except in his business, and ttiat 
his name and address are property painted thereon ; he tfaer»- 
fore claimed to be relieved of the charge under the following 
exemption to schedule D., viz. — 

*'Any wsggon, van, cart or other such carriage kept truly 
and without fraud to be used 9old^ in th^anaru of trade or h& 
the afTairs of husbandry, and whereon the ChristUn name- 
and surname and place of abode of the owner shall be 
legibly p^ted; provided that suoh oarrlsge shall not on 
any occasion be used for any purpose of pleasure or oUier- 
vrise than as aforesaid, except for conveying the owner thersoC 
or his f smily to or from any place of divine worship.** 

The Commissionerg were of opinion that the chaxge must 
be dismissed ; but before deciding the case they directed their 
clerk to apply to the Board of Inland Bevenue on the subject, 
who in reply was referred by the Board to casesNos. S583 and' 
2584 as bearing on the subject; but such is not the fact; as. 
in the first case the surveyor nounds his claim entirely on the 
construction of the carri^ therein referred to, which is ll^t 
and smart and capable of conveying persons as well as goods; 
whilst the van now in question is a heavy covered carrisge, 
and utterly unfit to convey any person except where the driver - 
site ; and in the second case referred to the surveyor also there 
makes his claim on the ground of the carriage in question not 
being a cart van, or waggon for the conveyance of heavy 
goods, but to carry needles and pins, and is undoubtedly of' 
the same construction as in the last case ; this case alao there- - 
fore does not apply to the present appeal, as the Tan in 
question is entirely used for the conveyance of Tery heavy 
goods. Under these circumstances, and looking at the exemp* - 
tion to schedule D. before named, Uie Commisidoneni relieved • 
the appellant; whereupon the surveyor, Mr. H. F. Yeatei^. 
expressed himself dissatisfied, and after referring to cases* 
1326, 2285, and 2356, he requested a case for the optaiion of 
Her Majesty's Jtidges, which we the Commissioners, who« 
heard the case, hereby state and sign accordingly. 

O. H. Bbownx, \ oommisakmera oi 

A. COCKSLL, rtkmZmllA^^m^ 

T. K WiLKxasov,) Assessea laxea. 

Btles, J. and Wilde, B.— We are of opinion that 
the determination of the commissioners is right. 



Be Calvert. 

Four-wheded carriage, 

App, claimed exemption for a four-wheeled carriage^ 
constructed and used for delivering tniffinery, built on 
springs, with a covered body, with cm open seat t» 
front, marked with the name and address, end never 
used for pleasune. The €hmmissioner% confirmed the- 



Commissioners wrong. 



Thomas Calvert, IS, Edward-street, Hoxton, 
against the duty on a four-weeled carriage draw by one bona 
for the purpose of conveying and delivering goods (mfflinenr)^ 
in his trade. The carriage is on springs, wim a covered body 

in which the goods are < - - — --- 

driver, and is accomp 
address is in fine t 
for pleasure. 
Ajm. contends such carriages used for trade an ex 
The CommiflsioDeni conflnned the chargo^ oatha i 



IS on spnngs, wim a covarea oooy 
loslted. With a seat in front for the 
: by his servant boy; the name saAi 
les on the side thereof ; never use* 
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» 3»4j wherrapon the app. demuided » case, which we 

tnd day of October 1861 

Gbobgk Offob. 

J. J. FoWKEfl. 

Tho0l WunamtLD. 
Jrhxmiar Lanx. 
Jauxs Gibokll. 

Btles, J. and Wyldk, B.— We are of opinion that 
the determination of the commissioners is wrong. 



/fe Wills. 

Rdthety who fanned land, charged to the duty of IL 1«. 
for hie ridhiff-horge—ie ff 17 VicU c 90. 

App^ who woe a buUJier, claimed to have the assessment 
en him for a riding horse atlLls, reduced to 10s, 6</., 
001 account of his occvpuing land which he farmed. 
The surveyor andended thai as the party did not get 
his iiveiihiod principaUyby farming, he waschargeabh 
to the higher duty. The Commissioners reduced the 
assessment to 10s. 6d, : 

Commissioners wrong. 

▲t » meeUsg of the commlMioQera of land and aaseaaed 
taxes actiiig for thediYiaion of Haytor, DeTon, held at the 
glob e Hotel, Newton Abbot, on the 89th Aog. 1861, for the 
pnrpoee of hearing appeals agalniit the first assesamenta made 
for the year 1861, ending 5th April 1863 : 

Francis Thomas Wills, of the parish of St NIoholas, batcher 
appealed against an assessment of IL Is. made upon him for 
the year above mentioned under schedule K, in respect of a 
horse used for riding, fta, and claimed to have the said assesa- 
ment reduced to the duly of lOt. 64I, stating that he occupied 
land ajid should be rated as a farmer. 

The snrreyor for the Crown opposed the claim on the ground 
that the party did not obtain his livelihood principally by 
farming, he having for several years past mam a return of 
1001. Sr-year as the profits of hia trade of a butcher, upon which 
amoont he has been assessed to the income tax and paid the 
dnty, hot the whole of the land occupied by him did not 
amoont to more than 10<ML per annum rent, one-half of which 
amount^ namely 50L only, would be considered by law to be 
biaproflt from the farm. 

The Commissioners, having some doubt on the matter, gave 
the Slip, the benefit of the same, and relieved him to the duty 
of IOl 6d ; upon which Mr. Maltby, the Grown surveyor, 
damaDded a case for the opinion of Her llsjesty's judges, which 
we hereby sign and allow. 

Witness our hands this 27th day of Dec 1861. 

WsL Flahxk,) Commissioners of 
Wh. Cbkeo, ) Assessed Taxes. 

Btles, J. and Wilde, B.— We are of opinion that 
the determination of the commissioners is wrong. 



He TUEKEB. 

Farmer and Ume-bumer charged for titree of his 
husbandry horses—ie j* 17 Vict, c 90. 

F\trmery who was also a Ume-bumer, claimed exemption 
from an assessment on him tor three kuebandry horses 
(schedule F.) lOs, 6</., which he lets for hire to men in 
his employ^ for drawina limestones to the lime-kibu. 
The surveyor contended that as the letting was not 
occasional and the horses were used in a distinct trade, 
the exemption claimed should not be allowed The 
Commisstoners relieved : 

Commissioners wrong, 
horses. 

At a meeting of fhe commissioners of assessed taxes acting 
in and for the division of Shebbear North, Devon, held at their 
Clerk's oflloa, in Bideford, within the said division and county, 
on the 9th July 1861': 

William Turner, of Bideford, appealed against an additional 
assessment made upon him for three horses, schedule F., at 
lO*. 6dL each, for the year 1860-61: 

App., on being sworn, stated that he was a farmer and llme- 
bnraer, and hadi fifteen or sixteen horses, four of which were 
eeoaaionally used at the limekilns, and that if they did nothing 
else two would be sufiioient ; that he never used more than 
four, but had three horsea at the present time working at the 
llmekihis ; it being only in the busy season of flie year that 
he worked four, and when not so employed they were worked 
on his farm, the busy season not oontliming six months. 

Appi considered himself exempt ftmn assessment for the 
horses in question, inasmnch as oe let them to hire to men 
in his empk>y for the pvposo of drawing the limestones from 



app, being diargeable for tujo 



the beach to the limekilns, all his limebnming work having 
been done by contract or piece woik with those men, with 
whom he had no written contract; that if during the ttaia 
the men were using the horses for drawing the limestones h» 
had reguired them for farming purpoees and had taken them 
awav from the men without their permission the oontrsot 
would have been broken ; that the men neither kept nor fed 
the horses. Appi therefore relied on the lattet part of the 
8th exemption clause of the Act of Parliament, 16 ft 17 
Vict & 90, Schedules £u and F., which states that "sooh 
horses or mules, although occasionally used bv soch person 
or let by him for the purpose of drawing for hire or profit,** 
are exempt from assessment 

The surveyor (Mr. Colquhoun), in support of the assessment, 
referred the oommisidoners to cases decided by the judges. 
Nob. 597, 774, lOfio, 1086, 1087, and 1096. wherein horses used 
in trade by a farmer are dearly defined, and contended that 
the anp. was the owner of the horses and that they were used 
in his trade ; in proof of which the surveyor produced to the 
commissioners a debtor and creditor account given in by the 
app. when he appealed against an assessment under schedule 
D. of the Income Tax Act, wherein he deducted for the keep 
of four horses, which must be taken as conclusive evidence of 
his having been the owner thereof, and of their having been 
used in his trade as a llmebumer. 

That the app., having stated he let the horses to hire to hia 
workmen was only for the purpose of evading the additional 
assessment, and that it was not such an ooeaidonal letting to 
hire as is contemplated by the Act of Parliament referred to, 
and moreover, that the exemption claimed was Inapplicable 
to horses used in a distinct trade, but merely to farm horses 
occasionally used for drawing burdens, such ss fuel, Ac, or 
occasionally let to a gentleman or neighbour for a similar 
purpose, and also that horses used in a distinct trade are 
liable to be assessed at a duty of 10«. 6dL each, otherwise it 
would scarcely be necessary to retain schedule (F.) in the list 
of schedules, as those are the principal horses to be charged 
under it. 

The Commissioners, however, relieved the app. on the 
ground of his having let the horses to hire to his workmen ; 
with which'decision Uie surveyor expressed himself dissatisfied, 
and requested a case for the opinion of Her Majesty^s judgea, 
which we hereby state and sipi accordingly. 

Witness our hands this 27th day of Aug. 1861. 
John Ptkr, ) 

J. Saltkilv Wiluctt, > Commissioners. 

E. W. Vll>AL, > 

H. F. W. Hatherly, 

Clerk to Commissioners. 

Byles, J. and Wylde, B. — We arc of opinion 
that the determination of the commissioners is 
wrong, the app. being chargeable for two horses. 



Re Kent. 

Innkeeper selling horses for oilier persons but not on his 
own account — 52 Geo, 8, c. 93. 

Innkeeper, who was also a horse breaker, charged to the 
horse dealer* 8 duty. He denied having bought or sold 
for himself although he admitted selling horses at fairs 
and elsewhere, but for persons only who employ liim to 
break, from whom he receives remuneration for his time 
and eapense, but no commission or profit. The Com' 
missioners confirmed: 

Commissioners wrong. 

At a meeting of the commissioners of land and assessed 
taxes, holden at the Sessions House in Wisbech, on 
Wednesday 12th Sept 1860, for the purpose of hearing 
appeals against the first assessment for the year ending Lady- 
day 1861 for the parish of Wisbech St Peter:— 

Thomas Kent, of Wisbech St Peter, innkeeper and horse* 
breaker, appealed against a charge of 182. lAc, made upon 
him for horse dealers duty. 

The app. stated on oath, that he has neither bought nor 
sold a horse for himself, or on his own account, since Laicly-day 
1859. Between Lady-day 18S9 and Lady-day 1860 he has riddea 
and sold, at fairs and elsewhere, five horsea Sold two horses 
last Winnonld Fab>. one for Mr. Holah and one for Mr. Hart. 
Generally charges 61. per day for his time, or the actual 
expenses incurred. Does not get any commission or profit by 
the sale of horses, merely does it for those who employ him to 
break their horHe& Considers himself a horse shower. 
Beceived from Mr. Holsh about 9s. for his own and the horse's 
expenses ; about 2i. of this would be for his time. Has never 
sold horses or shown them except for those who employ him 
to break for them. Has broken horses for Mr. Holah. 
Beceived from Mr. Hart nothing for himself ; Mr. Hart was at 
t^ fair himself. Paid the horse's expenses and he reptdd 
me. Mr. Hart in reality sold the horse himself and took the 
money, I only rode it 

The Surveyor referred to case Na 2714 in support of the 
assessment^ and the majority of the commissioners present, 
feeling bound by the decision in the case referred |d^ 
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«onllnned the charge. The appellaiit» being dfasatiafled 
with their decisloa, demanded a case for the opinion of Her 
Majesty 'g Judges, which we, the majority of the oommiMionen 
by whom the appeal waa heard, hereby stote and sign 
•iceovdiogly. 

Jonx Browv, Chairman. 

THoa P. Hounu. 

Huon WooLU 

JoHK Taylor. 

Byles, J. and Wilde, B. — ^We are of opinion that 
the determination of the commissioners is wrong. 



Be Harrisox. 
SimUar, 

At a meeting of commissioners of assessed taxes acting for 
the Division uf Wigan, held at the Town Hall, Wigan, on the 
lUth Sept. 1861, for the purpose of hearing appeals against the 
first assessments 1861-2:— 

Mr. James Harrison, innkeeper, residing at Wigan, 
Appealed against a charge of 13/. l&i., under schedule H. of 
62 Gea 3, c. 93, for horse dealers duty ; and stated upon oath, 
that he bought a stallion which he took about the country for 
» time and then sold him. about August 186a He then bought 
•nothor horse to work with one he was breaking in, which 
horse he sold in Nov. 1860 ; a third horse he stated was left 
with him which was sick, and he was to sell it when cured; he 
made attempts to do so but could not, and then returned it to 
the owner in Dec 186a Appi bought a pony and used it 
himself for a while and then sold it; his wife transacted the 
•ale a« he was ill in bed at the time ; the party who bought it 
left it at appL*s stables two months, and then wished to 
dispose of it again, and app. being now recovered drove the 
pony to Chorley, and sold it to a Mr. Cross, and handed the 
money to the owner without receiving anything for his 
troahU; he further stated that he aocom])anied Mes8T& H. 
and W. Liptrot into Oxfordshire, to a 1 vise them on the 
purchase of a stallion, which they bou|^t on his recommen- 
dation, and that he only received for his servioes payment for 
his time and his travelling expenses; finally, in reply to a 
question pot by the surveyor, he admitted that he had 
attended Warrington, Wigan, and Chester horse and cattle 
fairs. The commissioners being of opinion that the purchase 
and sale of horses for other people, and the attendance at 
fairs, rendered him liable to the charge, which they thereupon 
conllnned. The app^ being dissatisfied with their decision, 
requested a case for the opinion of Her Mi^esty's Judges, 
which we hereby state and sign accordingly. 

Bylbs, J. and Wilde, B. — ^We are of opinion that 
the determination of the commissioners is wrong. 



Be Matthkws. 

Veterinary surgeon buying and exchanging horees. 

Veterinary gurgeon who had bought and exchanged 
horaes with a view to prqfit, charged <u a horse dealer. 
The Commissioners eot{finned: 

Commissioners right. 

At a meeting of the commissioners of land and assessed 
taxes, held at the Tree Inn, Stratton, on Tuesday 29th Jaa 
1861, for the purpose of hearing appeals against additional 



Robert Matthews, of Kilkhampton in the said division, 
appealed against a charge of IZL l&f., made on him as a 
dealer in horses, for the year 1869, ending 6th April 1860. 

The app. on his oath, stated that he was a veterinary 
surgeon, and farmed about two acres of land. That he did 
not buy four horses between April 18*59 and April I860 ; could 
not say he did not buy three during that time, but thought the 
only horse he bought within the year of charge was of Mr. 
Stapleton; that he gave 16^. for it; that he kept It two montiis 
and flndhig it too big, he exchanged it, and got a few shillings 
in exchange ; that he would not say he did not exchange six 
horses between April 18.39 and April 1860, he did not think it 
was more than six, certainly not more than eight; thought 
there was no harm in doing it ; that he had a large family, 
and was glad to get a little; that he parted with several 
because they fell with and threw him ; that ho was not aware 
that he l>onght a horse for any other person during the year ; 
that he did not buy either of the horses with a view to sell 
again ; that he required only one horse for the purpose of his 
business; that at one time he had two horses, but one of 



The appellant contended that as his evidence only admitted 
ems case of jo/e, the other transactions having been by way of 
exchange, he was not liable to tlie duty. 

The surveyor referred to case 1641. and contended that the 
facta, as admitted by the app., showed a sufQcient dealing to 



render him liable to duty, and that an exchange really oonati- 
tnted a haying and selling 

The oommusionerB, considering the appi liable to duty, 
confirmed the charge. The appi being dissatisfied with Oie 
determination, rsquested a case for the ophiion of Her 
Majesty's Judges, which we submit accordingly. 

Bylbs, J. and Wilde, B.— We are of opinion that 
the determination of the commissioners is right. 
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Be Phillips. 

Qrest on pljU not thai of the 
Vict. c. 90. 

Auctioneer charged for armorial bearings, who admitted 
having kept and used certain artides of pUUe^ 
pmthoMod by him at sales on which was a crest. He 
contended that he was not liable as it was not his crest. 
The Commissioners relieved. 

Commissioners wrong. 

At a meeting of commissioners of assessed taxes, held at 
Haverfordwest on the 3rd Sept I860, Mr. Henry Phillips, of 
St Thomas, Haverfordwest, appealed against the charge of 
13*. idL for armorial bearings, year 1860-6L 

The app. stated that he was an auctioneer, and from April 
1869-60 he had kept and used certain arlioles of plate which 
bore the crest of another person, the artfdes having been 
purchased by him at difl'erent sales. The app. contended Oat 
he was not liable, on the ground that the crest was not his 
own. The commtsioners oolndded in that optnioo, and 
discharged the assessment; whereupon the surveyor, B<>bert 
Wvatt, requested a ease for the opinion of the jndgea, which 
is hereby steted and signed accordingly. 

Dated this 10th day of Dec. 1860. 

W. BisuER, \ oomniiijBionerB. 
James Tnoius,) ^^*^ 

Btlbs, J. and Wilde, B.— We are of opinion that 
the determination of the commissioners is wrong. 



Be Griffiths. 

CatUe dealer buying and selling colts. 

Cattle dealer charged as a horse dealer. He admiiied 
that it was his practice to buy unbroken colts, which he ^ 
grazed and improved on his farm, and to sett, them 
gtnanatty after keeping thetn for twelve months, but 
sometimes sooner. The Comtntssioners relieved. 

Commissumers wrong. 

At a meeting of the commissioners of asMSsed taxea, held 
at Egtwyswrw, on the Slst Jan. 1861 :— 

John Qriffltha, of Foreftt, in the podah of Eilgerran, 
appealed against a sumdementary diarge of 131 I&l, for 
horse dealers* duty for the year 1860^ en<Ung 6th April 1861, 
made upon him by Mr. Robert Wy«Jtt» the surveyor of tazee 
for the said district 

The appellant made the following statement upon oath: — 

** I live at Kflgerran, In the county of Pembroke, and boy 
and sell cattle, and did so between April 1869-6a I employ 
no person to buy cattle for me or on my aeoount, bat I employ 
from two to ten men to assist me in taking the cattle so 
purehaaed from fair to fair, and to ihid keep for ihem. When 
the men have a laige number of beaate to drive I allow or 
permit them to ride one of my horses, and sometimes two,; 
the horses are sometimes the property of the men themselvM. 
Between April 1858-9 and 1869-60 I purchased each year about 
a dozen horses, including unbroken oolta; the colts were pnr- 
chased for the purpose of being grased on my own farm, and 
to improve them thev were kept about twelve months and 
then taken to England for sale. Six of the eolts were taken 
to Bamet Fair in Sept 1859, and were offered for sale, bnt I 
could not dispose of thenL In the following December these 
colts were removed from Bamet to Beigate Fair, bnt the 
night previous to the fair four of diem were stolen ; the other 
two were atfsred for sale, and one of them was sold, and die 
remaining one was taken to Brighton for sale, and is now 
unsold. 

*• It is my practice yearly to buy young ooHs about two or 
three years old, graxe them for twelve months, and then sell 
them unbroken. The horses are sometimes used by the 
drivers before they are resold, but are generally sold by me 
at the end of the year, when the fairs are over ; but sometimes, 
when a long way from home, I sell them before the end of 
the year and buy others within the year when again required. 
I am duly siieased for my profits as a cattle dealer, and do 
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V.C. IL] 



Jit Titus Thbwlib — ^Felkin v. Herbert. 



[V.O. K. 



the horses and oolts 
I to ffao hone doftlera' 

I who he«rd the caae were of opinion 

tfatt the ftpp. wse exempt, tad decided accordingly; with 
widdi determiBAtion the surveyor was dissatlafled, and 
iwaeeled as to state the ease for the opinion of Her Majesty's 
Jnoges. The soEreyor contended that the buying and trailing 
•8 before menttoned waa eufllctent to oonstitate a horse dealer, 
.«Dd referred to eaoee 1878 and 9418. 
DMad this 98«h day of Jan. 1881. 

Btlbb, J. and Wilde, B. — We are of opinion that 
ttke detenBfamtioD of the commisaioners is wrong. 



lU Titus Tuewus. 

Annual value o/kouae—U f- 15 Vict, c, 36—43 Geo, 3, 
c 161, s, 10. 

App, dtmyml to tie inhabited house duty at 40L He 
eontended that he uxu only liable to be assessed upon 
2SL, wohieh was the amount of his rent as a tenant 
Jrom jfear to year. The surveyor nuiintained that as 
the annual value of the house in the poor's rate book 
9eas 32il fAe assessment sJu>uld be made upon that sum. 
The Commissioners reduced the assessment from 40L 
toS2L 

€iommissioner9 wrong. The assessment should he reduced 
to 2SL 

At a meeting of the Conuniasionera of Assessed Tszes 
held at the Zetland Hotel, in Hnddersfleld aforasaid, on 
Thnraday, Hie 8th of Sept 1860^ for the imrpoee of beajring 
sppeala against the let assessment for the year 1860, ending 
Am111861:-. 

TltHa Thewlis, of Upperhead-row, in Huddersfield aforesaid, 
appealed against an assessment of 4(NL made upon him to the 
lohaMted house doty for the year 186(M>1. in respect of a 
hoaae eoenpied by him in Upperhead-row aforesaid. 

From the app.'8 statement the Commissioners elicit the 
foUowtng facts >— 

The hooae stands hi the poor^s rate book for the township 
«C Hnddersfleld aforesaid as follows ;— 

Gross Esttanated BentaL Bateable Value. 

Titos Thewlis Sit 34t 

aaaoont of rackreut paid is ibL per annmn, without 



am at 

The atip. contended that he was only liable to be assessed 
^tpoa asZ, as he was only tenant from year to year. 

The surveyor for the Grown contended that as the rateable 
Tafase in the poor*s rate book waa only made upon tliree-fonrths 
«f the Taloe, the assessment shonid be made upon 82Z., the 
asnnal Taloe in the poor's rate book. 

The Commissioners, upon hearing both statements, reduced 
ihs assessment from 40C to 8;UL ; but the appi. being dissatia- 
fled, demanded a case for the oiidnlon of Her Uajesty's Judges, 
which we have acoordhigly set forth. 

Oca Abxitaob. 

WlLUAX WXLLUlD 

Wilde, B. and Btles, J. — ^We are of opinion that 
the determination of the commissioners is wrong. — 
1%(e assessment diould he reduced to 28/L 



V. G. XXKBEBSLBIPS OOXTET. 

Jteported by Joshua Mstcalfb and O. T. Edwaxps, Esqrs., 
Banisters-at-Law. 

Fe&. 10 oik/ 25, 1864. 

FsuuN V, Herbert. 

Jhdf&c Health Act, 11 f- 12 Vict, c G&— Easement^ 
Bight of drainage, 

jfk heal hoard of health instttuted a suit againet the 
mmter of a certain ditch for filing up the ditch, 
thereby obetruetina an ancient easement which the 
pUe, possessed in ike flow of water through the ditch, 
tad interfering with their right to the free use H^ereof 
for sanitary purposes : 

The pits, claimed the easement with regard to the 
drainage of the whoh district, whereas it appeared 
that from the nature of the hcality the ditch in ques" 
turn could carry off only the surface water which 
eoBeeted on an undulating space of ground 114 yards 
un length. 



Bill dismissed with costs, principally on the ground that 
the proper remedy for a Board of Ilealth to resort to in 
swcn a case was under t/te provisions of the Public- 
Health Act 11 ^ 12 Vict. c. 63. 

Where a party claims an easanent, and proves only a 
part of his claim, the etisanent proved constitutes a 
different easetnent from the one claimed, and the 
ctaitnant cannot obtain relief. 

This caase now came on upon motion for decree. 
On the Ist April 1 861, a motion for an injunction had 
been made by the pit. as the officer of the Local 
Board of Health for the district of Sheemess, to 
restrain the deft, the Right Hon. Sidney Herbert, the 
then Secretary for War, and Uichard Berridge, and 
Henry Bateman Jenkins, their agents and workmen, 
from stopping up a certain ditch abutting on High- 
street Miletown, Sheemess, they being part owners 
of the soil, by filling it with earth and soil, 
and thereby interfering with the right of the 
pits, to the free use of the ditch for sanitary- 
purposes. The V. C. refused the motion on that 
occasion, on the ground that both parties must have 
the public interest at heart, and he considered that 
there was no Buch invasion of those interests, nor 
was there sufficient injury to call for the Interference 
of the court. During the period which had since 
elapsed Mr. Sidney Herbert, afterwards Lord Herbert, 
and Sir George Comewall Lewis, his successor, who 
was made deft, to the bill, had both died, and the 
present deft, was Earl De Grey and Bipon, as 
Secretary for War. The ditch, which in consequence 
of these proceedings has obtained the soubriquet of 
"Chancery-ditch," is in the immediate neighbour- 
hood of the High-street, Miletown, and is upwards 
of half a mile in length. 

Various steps have from time to time been takai 
in the suit (see 8 L. T. Rep. N. S. 788; sub nom. 
FeUtin V. Lewis ; also 9 L. T. Bep. K. S. 685). The bill 
was amended in May last, and the cause now came 
on upon motion for decree. The defts. by their 
answer maintained that there never was any inten- 
tion on theur part to do what was imputed to them ; 
that the pit. well knew the same, and that the ex- 
pense of the suit, which was very great, bad been 
wilfully caused. 

The pits, on the other hand, insisted that th^ 
had possessed a right for upwards of thirty-years, 
previously to 1858, the period when the acts com- 
plained of commenced, to an easement, consisting 
of a drain from a pair of cesspools situate immedi- 
ately opposite the ditch. In the course of the argu- 
ment reference was made to the powers of the Local 
Board of Health under their Acts of Farliament. 
A correspondence had taken place between the 
pit. as officer of the board, and Colonel Montagu, an 
official at the War Office, and under the direction of 
the latter, the ditch was being filled up when the 
suit began. Colonel Montagu in one of the letters 
disclaimed any intention of doing what was imputed 
to him, and upon notice given the works were 
stopped. The case resolved itself into three ques- 
tions'—first, whether the pit had a right to institute 
the suit ; secondly, whether there was any case for 
an injunction at the time the bill was filed ; and 
thirdly, whether there was now a case for a manda- 
tory injunction. 

llie hearing of the cause occupied the court 
twelve days. 

Baify, Q. C. and Hallett, for the pits. 

Glasse, Q. C. and £, F, Smith, for Messrs Berridge 
and Jenkins. 

The Attorney- General (Sir R Palmer) and 
Wichens for the Crown. 

Bttily, Q. C. in reply. 
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V.C. K.] Vbstry or St. Mastlbbonb r. Boabd of Works for tub Strand District. [Ex. Ch. 



The Vicb-Chancbllor referred to the position 
of the parties, to the relief that was asked, and to 
the powers conferred by the Public Health Act (11 
& 12 Vict, c 68), bj which, he observed, the local 
board had means given them to exercise their 
jwwers without the necessity of coming to a court 
of equity. He then described minutely the position 
of the district and the mode of drainage, and the 
locality of the ditch in question. He observed, that 
the whole neighbourhood was remarkably flat, and 
the High-street in particular had many aknost 
imperceptible undulations, and it was in one of 
these undulations, which extended about 114 yards, 
that the ditch in question and three pairs of cess- 
pools were situated, so that, as to surface water, 
nothing but the rainfall in that particular space 
could be carried into the ditch. Those cesspools 
had been subsequently converted, and a drainpipe 
made into the ditch ; and it cleariy appeared from the 
evidence that that portion of the surface water which 
collected upon the 114 yards of the High- 
street passed into the ditdi. What right had 
the local board, to come to this court? Upon 
looking at the bill it appeared that they claimed 
an easement as to all Miletown, Sheemess, with 
the streets, &c., particularly the High-street ; 
whereas it was clear that, with respect to this ditch, 
the only easement they really possessed was as to 
the 114 yards in question. This was quite irrespec- 
tive of the Public Health Act; whatever powers 
they had under that Act formed no part of their 
present contention. It was a rule of law that, where 
a party claimed an easement, either as to ancient 
lights, water, &c., if he claimed one easement, 
and only proved a part, that part constituted a dif- 
ferent easement, upon which he could have relief. 
So, as to right of pasturage, where a right to feed 
cattle generally was claimed, and a right to feed 
sheep only was proved, that was not suflLcient. If 
in this case a pipe was laid down to include a larger 
area than the 114 yards, it was a simple usurpation, 
and brought the case within the principle of Renihaw 
V. Bean, 11 Q. B. 124, where it was settled that the 
owner of a servient tenement had a rights if the 
owner of the dominant tenement sought to extend 
by usurpation the easement which he alr^Euly pos- 
sessed, to obstruct his ancient easement, if neces- 
sary to do so in order to obstruct the usurpa- 
tion. The most common cases on this question 
were those which related to easements of light. 
The present was not the case of a right to water 
below a certain point, for, although the local board 
had a right to drink or boil away their water, they 
had not a right ouoae/ the easement to carry away any 
fllth through the ditch to another place. There 
was nothing to prevent the local board from 
calling upon the def ts. under the powers of their 
Act to remove any fllth, &c. ; but they did not 
choose to do that, but rested their case solely on 
the question of easement. The evidence showed 
, that in the heaviest rain no obstruction had ever 
taken {dace by means of the grip ; but it was said 
that there would be an obstruction owing to the 
steepness of the banks of the ditch, and the nature 
of uie soil; that, however, was not proved on the 
balance of evidence. Then came the question 
as to what was asked about restoring matters to 
their original state by mandatory injunction. It 
appeared to him that the pit's own witnesses 
proved that the former condition of things was far 
worse than the present. That appeared to be so 
with regard to the public health. It was remarkable 
that the pit. did not insist on the restoration, but on 
the laying down of pipes, and this had been over and 
over again offered to be done, and the pipes which 
the local board had in store were referred to for that 
purpose. It was a matter of the strongest con- 
aideration with him that the new system of drainage 



had been carried to a point within twenty yards of 
the ditch, and could be adopted immediately as the 
dieapest and simplest plan. The public interest 
appeared to be sacriflced for a so-called right, and 
because the ire of the local board had been raised. 
It was to be regretted that the suit had been insti- 
tuted, and, more particularly so, as the works were- 
discontinued the instant the notice had been given. 
Colonel Montagu's letter was also disregarded, and 
on all these grounds the biU must be dismissed with 
costs, including the costs of the motion. 

Solicitor for the pit., NuAoU and Clark; for the- 
defts., Messrs. Baridge and Jenkins, WiUmighbv, 
Cox, and Lord; for the Crown, Solicitors for the- 
Treasury, 

BXCHEQTTER OBLAMBS&. 

B«poitad by JoHW Thommok. Esq., BMrlst«p«t-Lsw. 

BRROR FROM THE COURT OF QUBBN'S BBVCH. 

Wednesday, May 11, 18G4. 

(Before Erus, CJ.. Willbs, J^ Bramwbli. and 
CuANNBLL, BB., Kbatimo, J. and Pioon, B.) 

Rbo. on the prosecution of the Vbstrt op St. 
Martusbonb V, Thb Board of Works for thb 
Strand District. 

Parish — Boundary — Metropolitan Local Management 
Act — Contribution order. 

The parish A, was created by a statute of Charles IL 
out of parish JB., and the boundary of A, was-- 
descnbea as the houses abutting on a street, the houses 
on the other side of the street being in the thinT 
parish M. The parish of M. had always treated the 
middle of the street as the exact boundary Une (f their 
parish: 

Held (affirming the judgment of the Q, B,), that A& 
boundary of parish A, extended ad medium fiban via. 

A street in more than one parish was^aeedby an ordtr 
of the Metropolitan Board of Works under the 
exclusive management of one vestry (18 j* 19 Viet. 
c. 120, 8. 140). Thai vestry by sect. 160 made orders, 
on the other parish for contributions towards the 
repmrs of the street : 

Held {afiirming the judgment of the Q. B.\ that thou^ 
certmn itesns might be im proper ^ chtuyed, yet if <m 
part of the sum claimed was due, a mandamus migft 

Error alleged by the defts. upon a judgment ofT 
the Court of Q. B. in favour of me prosecutors on a 
special case stated for the opinion of that Court. 

The report of the case in the Q. B. will be found 
in 9 L. T. Rep. N. S. 874. 

A mandamus was issued commanding the board 
of works for the Strand district to pay to the vestry 
of St. Marylebone certain moneys required for 
defraying the expenses of the Metropolitan Local 
Management Act (18 & 19 Vict. c. 120) in pur- 
suance of two orders made in that behalf by the 
vestry of St. Marylebone in respect of ^* that part 
of the parish of St. Anne, SQho"(now in the Straad 
district board of works) " placed under the manage- 
ment of the vestry of St. Marylebone by an order of 
the Metropolitan Board of Works made the 6th 
March 1867." 

Issues raised on the return to the mandamus 
came on to be tried before Cockbum, C. J. in Mid- 
dlesex after Michaelmas Term 1860, and a verdict 
was returned for the prosecutors, subject to leav& 
reserved to the defts. to move to enter a verdict for 
them. Subsequently, by consent, this special 
was stated for the opinion of the Court of Q. B. 
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Ex. Ch.] Vestry of St. Maryleisonb v. Board ox Works for thb Strand District. [Ex. Ch. 



HooUl, Q. C. (^Macnamara with him). — ^The leading 
facts in the case are these: — The two orders in 
question were made by the Marylebone Vestry, on 
the Uth Antf. 1858, and the 18th June 1860, pur- 
suant to sect. 160 of the Metropolis Local Manage- 
ment Act, which came into operation on the 1st Jan. 
1856. On the 6th March 1857, the whole of Oxford- 
street was placed under the exclusive management 
o£ the vestry of St. Maiylebone, under the powers 
of sect 140 of that Act. The first order includes 
expenses incurred before the 6th March. Each 
order charges the Strand district with a sum bear> 
lug Uie same ratio to the whole sum expended in 
nuuntaining the southern half of the whole of 
Oxford-street, that the length alleged to be within 
St. Anne's, Soho, bears to the whole length of 
Oxford-street. The parish of St. Anne's, Soho, was 
formed out of St. Martin's parish, by the 80 Car. 2, 
which enacted that, ''all that precinct included 
within the bounds hereinafter expressed," should 
form the new parish, ''with all the east side of 
Soho-street, to the sign of the Red Cow, being the 
comer house at the north end of the said Soho- 
street, abutting upon the King's highway or great 
Toadf with all the houses and grounds abutting on 
and upon the said road leading from the Baid sign 
of the Red Cow to the aforesaid house known by the 
sign of the Crooked BiUett." The "King's high- 
way or great road " is now called Oxford-street, and 
Soho-street is now VYardour-street, and the Red 
Cow is now a woollen warehouse, 382, Oxford- 
street, at the north-cast comer of Wardour-street, 
the Crooked BiUett is now 440, Oxford-street, 
at the corner of Crown-street. By the 2 Will. 
& M. c. 8, for paving and cleansing the 
streets of London and Westminster, all streets 
were to be repaired and paved " at the cost of house- 
holders, inhabitants in any such streets, by each 
householder repairing and paving the street before 
his own house zmto the middle of such street'^ By 
the 10 €reo. 3, c. 23, s. 10, it was enacted (inter alia) 
that that part of Oxford-street within the parish of 
St. Anne's, was to be taken as part of the parish of St. 
liarylebone, to be put imder the control of certain 
ccHnmissioners, with reference to paving, lighting 
and cleansing. From the year 1771 to the year 1855 
rates were made by the parish of St. Marylebone, 
under the statutes, upon the occupiers of the 
houses on the south side of the part of Oxford- 
street in question, towards the paving of the 
street. For the last thirty years the parishioners 
of St. Marylebone had perambulated the boun- 
daries of their parish to the middle of the road 
in Oxford-street; whUst, on the other hand, the 
parishioners of St. Anne, Soho, had perambulated 
the boundaries of their parish only to the pave- 
ment of the south side. First, on the true con- 
struction of the statutes and facts set out in the 
case, the boundary of the parish of St. Anne, Soho, 
is the line of houses on the south side of Oxford- 
street, and it does not extend ad medium Jiluni vice, 
and therefore the parish of St. Anne, Soho, is not 
liable for these expenses. The rule that, where a 
close of land abuts on a highway, the presumption 
is that half of the highway passes with the convey- 
ance of the close (Berridge v. Ward, 10 C. B. N. S. 
400), does not apply. This is the case of a parish 
created by an Act of Parliament, with a defined 
boundary, and there ought to be no presumption 
that the boundary exten£ further than as defined. 
Secondly, the orders in question are bad for in- 
cluding expenses incurred before the 6th March, 
when the part of Oxford-street in question was put 
under the management of the Marylebone ves^ ; 
and also because the sums charged are not for the 
work actually done on the part of Oxford-street in 
question, but for an aliquot part of the expense 
A repairing the whole of the south side of Oxford- | 



street, proportioned to the length of the part sup- 
posed to be in St. Anne, Soho. There is no power to-^ 
charge for retrospective expenses ; and the actual ex- 
pense only of the part repaired belonging to St. Anne's 
is what St. Anne's is liable to. The only mode of 
obtaining redress was to question the validity of 
these orders by refusing to pay them. The auditors 
appointed under the 18 & 19 Vict. c. 120, could 
not entertain the question of their validity : 

SL Botolph Aldoate v. Wkitechapel District Board of 
Work*, 29 L. J. 228, M. C. ; 2L. T. Eep. N. 8. 504 ; 

The King v. The Mayor of Gloucester, 5T. R. 346. 

D, D. Keane, Q. C. {Petersdorff, Seijt., with him), 
for prosecutors, was stopped by Uie court. 

Krle, C.J. — lam of opinion that the judgment 
of the Court of Queen's Bench ought to be afl&med. 
This is a mandamus, obtained by the parish of St. 
Marylebone, conunanding the Strand Union District 
Board of Works to contribute two sums of money,, 
to defray certain expenses incurred by the parish of 
Marylebone, in executing the Act for the Better 
Management of the Metropolis (18 & 19 Vict. c. 120). 
The return of the Strand Umon Board raises tiie - 
important question, whether the parish of St. Anne, 
Soho, comprises the part of Oxford-street abutting, 
upon houses which are clearly within the pari^ of ' 
St. Anne, Soho. According to the strict meaning 
of the words of the Act, 30 Car: 2, " houses and 
grounds abutting on the siud roads," taken alone, 
the boundary would include the houses and exclude - 
the street. But the case sets out a great quantity of 
evidence tending to the conclusion that it was the ^^ 
intention of the Legislature to include part of Ox- 
ford-street, as well as the houses abutting on the 
road, and we therefore come to the conclusion, that 
the part of Oxford-street in question was included . 
In the parish of St. Anne, Soho. In a conveyance of ' 
a close, tlie expression "abutting on a highway," com- 
monly carries with it the right to the soil ad mediwn^ 
Jilumvice,axid there is nothing we think to prevent that 
rule of construction being applied in the present case. 
The jury and the court below have come to the con- 
clusion, and we think it a i«x>per one, that (lie part of 
Oxford-street in question is in the parish of St. Anne, .. 
Soho. That is the substantial question raised by the 
first issue on the return. The second issue in sub- • 
stance is, that the sums ordered to bo paid were for the - 
repairs of parts of Oxford-street, not in the parish of 
St. Anne, Soho. That is the same issue as the flrtt 
in another form. The third issue is, ^t the defts. 
do not pay the sum demanded because the first 
order includes expenses incurred between January 
and the 6th Maich 1857, when the order of the- 
Metropolitan Board was made which placed Oxford- 
street under the management of the Marylebone - 
vestry. I think that there are several answers to that 
objection. It is by no means clear that the very pecu-- 
liar powers given by the Act would not extend to 
works done between January and March ; and it is 
clear that these are works which the parish ought « 
to pay for to some one. Whether that be so or not^ 
and whether it is objectionable that the mode of 
levying the rate is by charging the parish an aliquot . 
part of the expenses of repairing the whole of ■ 
Oxford-street, proportioned to the length of the- 
part of that street in the parish of St. Anne's, 
or whether there is any objection as to thd- 
amount ordered to be paid, the mandamtts being 
to pay such sum as the vestry shall require for 
the purposes of the execution of the Act, if any- 
thing be due^ the mandamus ought to issue. It 
woukl be extremely pernicious to lay down a rule, 
that if one wrong item were inserted by mistake, no « 
sum at all could be levied. The Strand Union were 
bound to pay what was due, and they have no right . 
according to law to refuse to pay anything because - 
part of the sum ordered has been erroneously. 
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■ttmyed at In the court below Blackboni, J., in 
hia judgment tonches on this point. He sajs, ''If 
the fact of an order, good on its f ace, having been 
made for a sum which had been erroneously arriyed 
At, was to make the order itself roid, so that everj 
indiyiduai ratepayer could object to his quota, it 
irould be singularly inconvenient." The principle 
«f this mandamus is in accordance with the law as to 
the apportionment of rate in 2 Inst. 508. As to the 
powers of the auditors, I do not think that under 
this statute the auditors have any power to relieve 
the parish of St. Anne, Soho. From what has been 
atated daring this argument, I expect that the 
attention of the Legislature has been drawn to the 
point of not leaving the power to the vestry without 
4mpeal. If there be no power of appeal, the order of 
the Maiylebone vestry would, I think, be conclusive. 
The mandamus is for the sum required for the 
expenses. If the proper amoimt were tendered, there 
would be a perfect answer to any application for an 
:attachment. 

Braxwbll, B. — ^I am of the same opinion. The 
m a n da muB does not mention any sum which it 
requires to be paid. We have not properly before 
ua the question of figures, only the expenses that 
Imve been incurred, and are therefore not in a con- 
ation to say how much ought to be paid. 

The other judges concurred. 

Judgment affirmed. 

Attorney for the prosecutors, E, G, Randan; for 
Hie delts., J, H. Lewis, 



OOTIBT OF OOXMOK PLSA8. 

Bcported by W. Matd and Luxubt SMitii, Eaqm, 
BvritC«r»-at^Law. 

Feh. 4 and Majf 28, 1864. 

Hodgson (app.) v. Littlb (resp.). 

Sedmm Fisheries Act 1861 (2i ^ 25 VtcL c. 109). 

What is ajisher^ within the meaning of sect. 20 — 
Ciutruction to free passage ofjisL 

The occupier of a fishina miU-dam removed the hecks, but 
left a sliding door down, wliich, with the hecks, had 
been used for catching salmon: 

JSdd, that thejisherv did not cease to he afisherv hecauae 
part of the maehinety for catching fish had been 
removed, notwithstamRng that, had &e part left been 
removed, the milling power would, to a certain extent, 
have been injured; and that the occupier of the mill- 
'dam had been rightly convicted under sect. 20 for not 
removing every oMtruction tc^tcA might interfere with 
the Jree passage ofjish during the dose season. 

This was a re-argument of the case already re- 
ported in 8 L. T. Rep. N. S. 858, and U C. B., N. &, 
111, with these differences in the statement of facts, 
aamelyy first, that the finding that "locks and 
cruives were svnonymous terms" was struck out ; 
secondly, that it was found that lifting or removing 
the sliding doors would, to some degree, injuriously 
affect, but not ruinously, the milling power : and, 
thirdly, that it was expressly found that the sliding 
door was necessary for the mill as well as for the 
fishery. 

Mtmisty^ Q.C. appeared for the app. 

Davidson (22. Fowler with him) for the resp. 

Cur. adv. vult, 

WiLLEs, J. now delivered the judgment of the 
•court. — ^This was in effect a re-argument of the case 
reported in 14 C. B., N. S., Ill, with these differences 
in the state of facts ; namely, first, that the finding 



that '^locks'' and ''cruives" were synonymoua 
terms is struck out ; secondly, that it is found that 
the lifting or removing the sliding doors or sluices 
would, to some degree, injuriously diminish, though 
it did not destroy, the milling power ; and thirdly, 
it is expressly foimd that the sliding doors 
or hatches were necessary for the fishery as mudt 
as for the mill. Upon the argument, the whole 
question being decided in the former case was 
re-opened. The question is, whether a conviction of 
this app. under the 22nd section of the 24 & 25 
Vict. c. 109 (An Act to amend the laws relatingto 
Fisheries for Salmon in England), was valid ? The 
app. had a fishing mill-dam, with a fish-lock through 
it ; at the head of that lock was a hatch, or sliding 
door, which moved in grooves ; when this door was 
down no salmon could pass within three feet of 
the door ; and down-stream was a frame in which 
the up-stream hecks of the fish-lock were placed, 
when the lock was used for taking salmon; ana 
when this was done the sliding door or hatch was 
raised. This was, of course, to allow of a rush of 
water through the lock, against which the fish, 
following their natural instinct to ascend the river, 
would make what way they could, and so swimming 
up the lock and being stopped by the up-stream hecke^ 
and prevented from returning by the down-stream 
hecks or inscales, would be caught in a trap. When 
this was effected the final capture might, perhaps, 
be aided by letting down the sliding door or hatch 
so as to leave the fish high and dry, though this is 
not at all necessary, and was not the first occasion 
of lifting the sliding door or hatch to cause a stream, 
and consequently an attraction to the fish, in the 
first instance in order to make such sliding door or 
sluice a part of the fishing apparatus; if it 
were necessaxy, then it is clear that part of the 
fishery may have been obstructed, whereby the fish 
is prevented from passing in and through the lock 
or box. The app. kept down the sliding door, and 
moved the hecks after the period mentioned in the 
20th section, which kept down the sliding door, and 
hence the conviction. It was argued on behalf of 
the app. that though language is used in this Act 
which the court cannot understand, so as to give 
effect to such terms as " crib," "cruive," or "in- 
scale," as being within the meiming of the section, 
and enough is not found bv way of explanation to 
justify the conviction, to which it must be answered 
we are bound to inform ourselves of the meaning of 
the words used by the Legislature. The Act is 
unfortunately not in jprecise words. Through the 
decay of the salmon fisheries on this part of the 
coast, these terms are not of frequent tlse, but they 
were used by persons acquainted with the subject, 
and then again we find it explained in Jamieson's 
Dictionary: wherever the word "box," "cruive," 
or "crib^' is used it is strictly applicable to the 
fish-lock in question, and indeed to the greater part 
of these contrivances. The salmon are enticed into 
an inclosed space where thev are cribbed and con- 
fined in a "crib," " box,'^ or "inscale." Then 
again the word "obstruction" is a well-known 
word of most gen^td import^ and that the sliding- 
door or sluice is an obstruction to the free passage 
of the fish in and through the locks within the 
app.'8 fishery and mUl-dam is clearly made out, in 
fact, so that if it was a fishery within the Act the 
case falls within the words of the 20th section. 
That it was a fishery was decided in the former 
case between the same parties, It was originally 
intended for fishing, and had been formerly 
used for fishing, and it was still capable of 
being used for fishing by shutting the box and 
lifting the sliding door or hatch. That it had not 
been sometime used for fishing only shows that it 
was a fishery out of use, not that it was not one. 
Now it seems that being made and completed for 
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tise, this was a fishing mill-dam, and none 
the less a fishery because it also was used 
as a mill-dam. The interpretation clause is 
express: *' Fishing mill-dam shall mean a dam 
used or intended to be used partly for the purpose 
cf catching or facilitating the catching of fish, and 
partly for the purpose of supplying water for 
miUing or other purposes." It was further urged 
that the conviction was wrong, because, though 
damage to the milling power was likely to result 
from the lifting the sliding door or hatch, it was a 
damage for which it was said the Legislature could 
not have intended to impose a penalty. The 
answer, however, is twofold. First, the Act is one 
for redressing the great mischief and wrong from 
the restriction of the supply of food of very great 
national importance, and recites *< that salmon 
fisheries, in England,** &c. Then follows aseries of en- 
actments against catching fish in particular manners, 
and amongst others with fixed engines. This would 
apply to fiishing mill-dams against fishing-weirs, 
and fishing mill-dams unless "lawfully in use 
at the time of the passing of this Act by virtue of 
a grant or charter or immemorial usage,'* and 
against taking at unseasonable times, or out of 
what is fixed by the Act as close times* Then 
follows the 20th section by which "the pro- 
prietor or occupier of every fishery for salmon shall 
within thirty-six hours after the commencement of 
the close season cause to be removed and carried 
away from the waters within his fishery the inscales, 
hecks, tops and rails of all cruives, boxes, or cribs, 
and all planks and temporary fixtures used for 
taking or killing salmon, and all other obstructions to 
the free passage of fish in or through the cruives, cribs 
and boxes within his fishery.** I'hen follow the sec- 
tions which provide for the weekly close time. Then 
the 2drd and 24th sections follow for providing for 
the attaching of fish passes to existing dams, and 
the 2drd is important, because it is subject to the 
express qualification not to be found in sect. 20, " so 
that no injury be done to milling power.** Then 
follows the 25th, as to the attaching of fish passes, 
with no such qualification. The 26th provides for 
the supply of water to passes. Then follow sections 
for imposing restrictions as to the construction of 
fishing weirs and dams, and others for more effec- 
tnally enforcing the Act. From this review it is 
clear Uiat fishing mill-dams were considered by the 
LegisUUure to be injurious to the salmon fishery, 
and were therefore placed under special restrictions ; 
that where it was intended that the provisions of the 
Act were not to apply if Uiey interfered with the 
milling power, that was expressly stipulated ; that 
there is no such restriction in sect. 20 ; tl\at that 
section rendered penal the continuance of any ob- 
struction to the passage of fish through the box of 
a fishery; that the fishing mill-dam is a fishery 
expressly dealt with as such by the statute ; and 
that as Uie sliding door or hatch was kept down at 
a prohibited time, and constituted an obstruction to 
the passage of fish through the box, the conviction 
was right and ought to be affirmed, and, as on the 
former occasion, with costs. 

Conviction affirmed, 



Thundc^, June 2, 1864. 

GsRRiKo V. Barfield. 

HigkMH!^--Uitr^-6 j* 6 WilL 4, c. 50. 

Whore an innheq>er had need a piece of ground^ which 
woM part of a pMie highway^ for twenty yeare for 
Mtanaing the vemdee of hie guesie on market-day» : 

Held, that such veer woe no answer to an informatiom 
against him for obstructing the highway under the 
72nd section ffthe Highway Act, 



CilBE. 

At a petty sessions holden at Faringdon in and for 
the division of Faringdon on the 19th Jan. last, 
before us, the undersigned, Thomas Leinster Good- 
lake and Henry Tucker, two of Her Majesty's, 
justices of the peace in and for the said county of 
Berks, an information preferred by Frederick Henry 
Barfield, the district surveyor of the Faringdon 
highway board (hereinafter called the resp.) against 
Charles Gerring, innkeeper (hereinafter called the- 
app.) under sect. 72 of the Act 5 & 6 Will. 4, c. 50, 
charging for that he the said Charles Gerring, on 
the 5th Jan. last, at the parish of Faringdon, in the- 
said county of Berks, unlawfully and wilfully did 
obstruct or cause to be obstructed the free passage- 
of a certain highway there situate, leading from 
Marlborough-street to Gloucester-street, by then 
and there placing or causing to be placed, and 
leaving or causing to be left thereon certain 
carriages or other vehicles for a long and unreason-^ 
able time, to wit, two hours and upwards, and without 
just cause, contrary, &c., was heard and determined 
by us, the said parties respectively being then 
present, and upon such hearing the app. was duly 
convicted before us of the said offence, and we^ 
adjudged him to pay the sum of Qd, fine and 16«. 6d 
the costs incurred by the said resp. 

And whereas the app., being dissatisfied with our 
determination, upon the hearing of the said infor- 
mation, as being erroneous in point of law, hath, 
pursuant to sect. 2 of the statute 20 & 21 Vict. c. 43, 
applied to us in writing, ¥rithin three days after the 
said determination, to state and sign a case settings 
forth the facts and the grounds of such our deter- 
mination as aforesaid, for the opinion thereon of 
Her Majesty's Court of C. P. at Westminster. 

At the hearing of the aforesaid information it was. 
proved, on the part of the informant, the resp. in this 
appeal, that the deft., the app. in this appeal, had 
on the day named, which was the ordinary market- 
day of the town of Faringdon, placed divers gigs or 
carts on a certain piece of ground opposite the house 
of the app., which is a public inn, and which piece 
of ground Ues between the two streets before named^ 
and until the recent erection of a com exchange 
was (with a portion of Marlborough-street and its 
footpath) the site of the com market. 

It was also proved that this piece of ground had 
been invariably repaired at the expense of the parish 
out of the highway-rate, and had been stoned and 
metalled the same as the other streets and roads in 
the town and parish, and had also been recognised 
as a highway by the highway board of the district. 

It was also proved that by reason of the 
vehicles being so placed on the ground the free 
and ordinary passl^e between Marlborough and 
Gloucester-street had been made less convenient. 
The waste limd of the manor of Faringdon, within 
which the town is situate, and the right to toll on 
cattle, corn and goods sold and delivered therein, 
belong to Daniel Bennett, the lord of such manor ; 
and the app. proved that he had been in the habit of 
pUdng his customers* gigs in the street in front of 
his house, but not on tlSs particular jaeoe of ground, 
on market-days, for a long period of time far exceed- 
ing twenty years, without making any payment to 
Uie lord or his lessee ; but, in this instance, he had, 
by arrangement, paid the lessee Is, for the privilege 
of placing them there. He also proved that sums 
had been occasionally taken by the said lessee from 
licensed hawkers and other traders selling their 
wares, by auction and otherwise, on the said piece 
of ground, vans and carts belonging to whom were 
left during such sales, and during any portion of 
the market-day thereon. It was also proved that 
public exhibitors had occasionally been permitted to 
occupy such piece of ground on making a payment 
to the lessee for the privilege. 
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It was not shown however that any payment 
9iad ever been made in respect of empty yehicles 
standing on the ground in question until the 
present occasion, but it was proved that a money 
payment had been occasionally made to the lessee 
lor such a purpose in respect of a piece of ground 
dying in front of another inn in the town, and 
between the carriage road and footpath, and which 
last-mentioned payment was shown to have com- 
menced upwards of twenty years last past. It was 
•contended on the part of the deft., the app. in this 
•appeal, first, than the two streets over which the 
public passed could be approached from either side, 
irrespective of any obstruction caused by the 
Tehicles being placed on the piece of ground in 
•-question, inasmuch as such vehicles occupied no 
tlarger space than had been accustomed to be 
occupied for the purpose aforesaid, and that no 
obstruction of the free passage within the meaning 
of the Act had therefore been proved, and that, 
•«ven assuming a slight abridgment of the free 
(passage did exist, yet that being on the ordinary 
market-day, the uninterrupted use of the ground 
for purposes for a period long exceeding twenty 
^ears would be an answer to the proceedings. And, 
secondly, that the evidence adduced showed a right 
in the lord of the manor to authorise the appropria- 
tion on market-days of the piece of ground in 
question for the purposes aforesaid, and that 
^though the vehicles complained of were not 
actually used in the sale, or in the conveyance for 
^he purpose of sale of marketable articles, yet that 
they were entitled to the like advantages, inasmuch 
4IS they belonged to farmers and traders attending 
the market for strictly market purposes, and that 
in some instances the sample sacks in ordinary use 
in com exchanges were conveyed in such vehicles. 

We, however, being of opinion that the evidence 
:|pivcn before us proved the ground in question to be 
part of the highway, and that an obstruction to the 
free passage of the same had been created within 
the meaning of the 72nd section of the Act, 5 & 6 
Will. 4, c. 50, and being also of opinion that the 
"Voluntary payment to tiae lessee of the lord of the 
•manor for the privilege claimed in this and the other 
•case mentioned was not in the nature of a market 
toll, which in the case of empty vehicles could, ac- 
cording to the custom, be legally demanded, gave 
our determination agunst the app. in the manner 
before stated. The questions of law arising on the 
Above statement therefore are : Whether the circum- 
stances set out proved an obstruction to the free 
passage of the highway within the meaning of the 
Act ; and whether it was any answer thereto that 
.the app. had exercised the privilege of placing empty 
Tehicles on the street near, for a period of twenty 
jrears and upwards, on market-days ; and whether 
the fact of his making a payment to the lessee of 
the tolls (coupled with the fact of a similar pay- 
ment having been made in the other case referred 
to for a period of twenty years and upwards) can be 
oonsidered in the nature of a market toll, and would 
give him any right to use the piece of ground in 
question for Uie purpose mentioned. 

Whereupon the opinion of the Court of -C. P. is 
asked upon the said question of law whether or not 
we, the said justices, were correct in our determina- 
tion as aforesaid, and as to what further should be 
done or ordered by the said court in the premises. 

TlIOHAS L. GOODLAKE. 

HENBr Tucker. 
Cole, for the app., contended that he had a perfect 
right to do what he did by custom, and that it must 
be held that when this piece of ground was dedicated 
to the public, it was a limited dedication subject to 
the rights of the lord of the manor. He cited 
J&t. V. Smith, 4 Esp. 110,- 
EUwood V. Bullock, 6 Q. B. 383. 



J. 0, Gtiffits, for the resp., was not called on. 

Eble, C. J. — ^We think that, notwithstanding this 
piece was a triangular piece of ground between two 
streets, nevertheless there was evidence brought 
before the magistrates which justified them in find- 
ing that this was part of the highway. It was a 
piece of ground through which people passed if not 
obstructed, and, if so, it was a highway, and the 
public had a right to pass over it. A highway may 
be dedicated to the public, subject to certain rights ; 
but there is no evidence here to justify the user 
claimed. The innkeeper used this piece of ground 
when his yard was too full; and although the 
vehicles might be the property of farmers attending 
the market, that fact would not give any right. 

Williams, J. — I am of the same opinion. The 
magistrates found as a fact, that this was a high- 
way. Then the question arises, had the app. any 
right to use it as he did ? There is no proof that on 
particular days an obstruction might be put there. 

WiLLBS, J.— The only evidence for the app. is, 
that he had been in the habit of using this piece of 
ground for more than twenty years : that is, that 
the public tolerated the obstruction as long as they 
sufifered no inconvenience from it ; but now they in 
all probability find it inconvenient, and therefore wish 
to prevent its being used by the app. any longer. 

BvLES, J. — I concur. 

Judgment for resp, with costs. 



COXJB.T OF ARCHES. 

(CANTBBBUaY.) 
RepOTieA by Dr. Swabkt, of DoGtoni*-ocnninon«. 

Feb. oand G, May 5 and 23, 18G4. 

(Before the Right Hon. S. LusHiNaTON, D.C.L., 
Dean.) 

Hill and Bailbt i?. Haskbw. 

Church-rate — Illegal item — Liability of ^^prebendal** 
and "cotntfwn" lands — Inequality of aseessment — Ap^ 
portionment of costs on rate pronounced invalid. 

In the circumstances of an extensive parish and upwards 
of 2000 ratepayers the Court held an item of 10/1 for 
tlie expenses of collecting a church-rate not to be die- 
gal ; and, assuming it to be illegeU, held the item not 
of sufficient amount to vitiate the rate. 

Prebendal lands, liable to the raxdr of the chancel of the 
church, are not rateable to church-rate. 

Generalbf, all property assessable to poor-rate (with the 
exception of church property^ is liable to church-rate. 

To sustain a church-rate the churchwardens must be in a 
position to show the court that the properties rated 
were in substance fairly and equally assessed on some 
principle ; the principle adopted seems immaterial^ 

' provided the result is substantial equality. 

When the Court pronounces against a church-rate, and 
condemns the pits, in costs general^, it may condemn 
the deft, in such part of the costs as were occasioned 
by unfounded objections reused by his pleadings. 

This was a suit, by letters of request from the 
Chancellor of the Diocese of Lichfield, promoted by 
the churchwardens of the parish of Tamworth, to 
recover \L lis. \^d., alleged to be due from the deft, 
as his proportion of a church-rate made for the 
parish of Tamworth on the 11th Oct. 18CI, at the 
rate of l^rf. in the pound. The libel was in the 
usual form, and the churchwardens' estimiite for the 
rate was as follows : 



MAGISTRATES' CASES. 



127 



Abchss.] 



Hill xkd Bailby v. Habkbw. 



[Abchsb. 



Ab Mdmata of the 
drarofa, and for the other 
nu« from Easter 1861 to 



for repairing the parish 
le on the choroh- 
1868: 



Jlepaiiing Ae south-east pinnacle, also the mulllons 
to the derestory on the north side, and other ra- 
patrs ............. — 

BepabtQg lead roof and llashtaigB « 

Painting iron fencing, gates, te. „.. 

•Repairing windows ..^ 

•Oarpenter, hrieldayer, waahhig sarplioes 



Wine and bread... 



<3leaning and dnstlng church, ft& . 
Twobeadlee. .: 



» mops, Ac 

Printing and sUtJonery 

iJhurehwardens* expenses, being sworn into office 

and fees 3 

Ringing pHLjer bell ^.» ^ 6 10 

'Winding np and cleaning dock, A& 6 

Hakfng and oollecting rate 10 

Two new storee, Imping and repairs 20 



£306 Vi 6 

The above estimate was presented by the oharchwardens at 

the meeting held in Uie vestry of ttie parish church of Tam- 

<worth, pursuant to public nodes, on the 11th Oct 1861, and 

adopted. John Mould, Chairman. 

The case was ultimately disposed of on the ground 
««f serious inequality in the assessment (on which 
jKnnt the pleadings were of considerable length, and 
•a vast bulk of depositions reduced to writing was 
before the oourt), and the rate pronounced invalid. 

The other points raised by the allegation on behalf 
H>f the deft, were as follows : First, tidat the church- 
wardena had a balance of lOL 1 is. in hand at the 
time the rate in question was made; secondly, 
•that there were arrears of previous rates amounting 
to about 5QLy whidi might have been collected 
jaoper diligmiice had been used ; thirdly, that the 
jate in question was calculated to produce about 
232iL, that the ordinary yearly legal expenses charge- 
able on church-rate amounted to I60i., and the rate 
therefore void by reason of excess ; fourthly, that the 
estimate of sums necessaiy for repairing the parish 
church and for the other purposes chargeable on the 
church-rate contained items either altogether illegal 
to be charged on a church-rate, or the amounts 
thereof were grossly in excess of the actual require- 
menta; in particular, that 2oL for painting iron 
iencing, gates, &c., was greatly in excess of the sum 
neoeasarily required for such purpose; that 21 as 
•expenses of the churchwardens on being sworn into 
. <^ce greatly exceeded the fees and expenses legally 
payable; that lOL for making and collecting the 
rate was altogether illegal. 

The responsive allegation admitting a balance in 
'^hand of lOL lU, alleged the good arrears to be no 
more 19/L 14s. lldL, and explained an admitted 
irariation between the value of jnoperties in the 
poor-rate and church-rate assessment, first, by 
•referenoe to certain cottage property rated to poor- 
Taie under the Small Tenements Act (13 & 14 Vict. 
" c 991), which was not applicable to church-rates ; by 
certain corporation tolla not included in the poor- 
rate ; by the various modes of dealing with a canal 
whidi ran through di£ferent townships of the parish ; 
>and by reason of certain prebendal lands assessed to 
poor-rate, but alleged not to be liable to church- 
rate, inasmuch as they were liable to the repair 
of the chancoL Certain all^^ omissions were 
. accounted for as being rights of common, not liable 
to either poor, county, or church-rate. The 
responsive lUlegation also counterpleaded the par- 
ticulars alleged in the deft's allegation to establish 
the general inequality aud unfairness of the assess- 
ment. 

The case was argued on the 5th and 6th Feb. by 
Br. Robertson and Dr. Swabw on behalf of the 
. churchwardens ; by Dr. DeoiK, Q.C. and Dr. Tristram 
• on behalf of the deft. 

Cur, adv. vuh. 



On the 5th May Dr. Lushington delivered an 
elaborate judgment, parts only of which are here 
printed; the parts omitted referring mostly to 
details of evidence as to value of properties necessary 
to the decision of the particular case, but of no 
general importance or interest. 

Dr. LusHiNOTON. — ^This is a cause of subtractioa 
of church-rate, alleged to have been duly made for 
the parish of Tarn worth. The parish of Tamworth 
consists of seven divisions, viz.: the borough of 
Tamworth, Castle Liberty, the townships of Wig- 
glnton, Fazely, Bolehali and Glascote, Amington 
and Wilnecote. The rate in question was of 1^ 
in the pound; the date of its being made was 
Oct. 11, 1861, and it was to cover the expenses of 
the church from Easter 1861 to Easter 1862. The 
deft, offers many objections to the validity of the 
rate : that it was excessive in amount ; that it in- 
cluded illegal items ; that it was laid on a totidly 
false principle ; and that many properties were 
overrated, others underrated, others omitted alto- 
gether. I will begin by disposing of several of the 
objections respecting which I find no difficulty and 
entertain no doubt. In all cases of church-rate it 
is necessary to bear in mind the circumstances of 
the parish for which it is made. True it is that the 
same principle must govern all cases of church-rate, 
but the application of those principles may depend 
on the peculiar circumstances of the place. I will 
presently illustrate this observation by reference to 
facts. First, it is objected that the present rate of 
1^ in the pound was unnecessary and excessive, on 
the ground that there were arrears of former rates 
due, and that no such rate was required for the 
proper expenditure of churcb-rate purposes. It 
appears that the parish church of Tamworth is an 
ancient and large building ; the sums which it is 
alleged might be recovered for arrears are very 
trivial, and the necessary expenditure, amounting 
to 232/L Us. or thereabouts, does not appear to me, 
either by reference to the evidence, or considering 
the circumstances of the parish, its extent or its 
v^uable property, to be excessive. I shall certainly 
not pronounce against the validity of the rate on 
that ground. SiMSondly, in the estimate for the 
expenses to meet which the rate was made, there is 
an item of 10^ for collecting the rate, and it is con- 
tended that this item is illegal, and that the church- 
wardens are bound to perform the duty themselves. 
As a general proposition this argument may be well 
founded, but I am not disposed to admit its validity 
in a case like the present, where there are seven 
separate divisions of the parish, above 2000 rate- 
payers, and 2000 properties liable to assessment, and 
in aggregate value amounting, at the least, to 
35,000^ But I will assume that this is an illegal 
item, and assume, for the purpose of the argument 
only, that it was not in the power of the vestry to 
sanction it ; yet if all this were so, I would not 
quash the rate on that account. I know of no 
autiiority which would require me to adopt so severo 
a measure, and none has been cited ; and upon a 
rational view of these questions, it would, I think, 
be preposterous to expect a properly accurate know- 
ledge of the law in ail these minute particulars. 
Thirdly, as to the omission to rate prebendal lands, 
I need make no observations. It is not now, and 
could not be, contended that thev are rateable to a 
chureh-rate. I pass by also the objection with 
regard to Staffordshire and Warwickshire moors. 
Fourthly, I now proceed to the important question 
raised in this case, the validity of the rafe on 
account of the method of its assessment. In con- 
sidering this question, I propose to divide the subject 
into two heads :~1. The law applicable to the 
making of church-rates. 2. The facts of this case. 
The law : Church-rates are of great antiquity. 
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existing for centiiriea before any iwor-law was 
establisiied. They have no original legal connection 
with each other, none by statute law. It would be 
a vain exhibition of industry to trace the progress 
of church-rates from early days to the present time. 
Many ancient customs interfered with the ordinary 
mode of assessing to church-rate. In the Poofe case 
stock-in-trade was held by the delegates to be 
assessable, (a) But passing by these exceptions, and 
looking to the modem practice, which must be my 
rule, I apprehend the law to be that all property in 
lands or houses, collieries, mines and canals are 
assessable to church-rate ; in fact, that all property 
assessable to poor-rate is assessable to church-rate, 
with the exception of property belonging to the 
Church. That all property assessable must be 
assessed upon the same principle ; but, provided all be 
assessed on the same principle, it matters not whether 
the viduation be high or low so that all are equally 
assessed. That omission to rate valuable property 
may render a church-rate illegal is an indisputable 
proposition, but it does not therefore follow that 
small and accidental omissions, not really affecting 
the rate, would have that consequence. It is 
acknowledged law that neither this nor any other 
ecclesiastical court has power to amend a church-rate, 
but it does not therefore follow that trivial errors, in- 
incidental to all such transactions, would render the 
rate illegal. If the omissions are many or important 
the rate is invalid. It is also quite clear that no 
rate can be just and equal, and therefore legal, if 
some be rated at a much higher rate than they 
ought to be and some on too low a scale. But here 
you must observe that such misrating must be 
clearly proved and on matters of importance ; minor 
errors, inevitable in a large parish with numerous 
ratepayers, can produce no such effect. The law 
requires that the ratepayers of the whole parish 
should be equally assessed to the church-rates ; of 
course, I do not mean an absolute equality, that is 
impossible, but the adoption of a principle of assess- 
ment, and a carrying out that principle so as to 
attain a reasonably just and equal contribution. In 
assessing to church-rates the law knows nothing of 
townships, the rate must be laid as if the whole 
were one township. An assessment might be equal 
as between different townships, looking only to the 
aggregate value of the property of each township ; 
but if it was at the same time unequal as between 
individual properties in any one township, the rate 
founded upon it would be invalid. Again, poor-rates 
have no legal connection with church-rates. The 
poor-rate assessment is governed by its own law, 
and is subject to a particular course of appeal not 
applicable to church-rates. I am not aware of any 
law or case which prescribes that the poor-law 
assessment is binding in a case of church-rate. 
Sir J. Nicholl said it might be referred to, but no 
more : (Jjombert v. Weall, 4 Hagg. 100.) An assess- 
ment for the church-rate is not necessarily invalid 
because it does not agree with that for the poor- 
rate ; nor, if founded upon the poor-rate assessment, 
is it therefore necessarily valid ; it will be valid 
only if the poor-rate assessment is fair and uniform. 
An assessment to the pooivrate, unless appealed 
against or if confirmed upon appeal, is binding on 
aU till a new assessment is made, but such assess- 
ment has no legal or binding effect upon church- 
rate. It would be perfectly competent to any person 
assessed, according to the poor-rate assessment to 
church-rate, to impeach the assessment at any time ; 
such assessment might, when recently made, be 
prima facie evidence of equality, but no more. It is 
not, I think, to be denied that the law as to church 
rates is in a most unsatisfactory state ; but though 
I have no doubt that this is so, and that it imposes 

(a) Soe MOkr v. KoomJIHd andSade, I Add. 499l 



great burdens on those who have to execute it, yet, 
nevertheless, it is their duty to strive to make their 
acts conformable to what they believe to be the 
law. I can hardly conceive a task of greater diffi* 
culty than, as the law stands, to nuUce a valid 
church-rate in extensive and populoiis parishes. 
Independently of many other facts, the task to- 
assess equally to church-rate a town likeTamworth^ 
covering a space of 10,000 acres and oontaininip 
2464 assessable properties, is a herculean task. 
And whatever may be the result of this case, I 
feel bound to express my opinion that Mr .Hill, the- 
churchwarden, has most meritoriously exerted him* 
self to fulfil his onerous duty. The most important 
question to be decided in the case depends upon the- 
ascertainment of facts, and by far the most impor- 
tant of the facts is a clear understanding of the- 
principle upon which the rate has been framed ; th& 
general rule intended to be followed with certain; 
exceptions. I have no hesitation in saying that I 
have experienced very great difilculty in thia 
investigation. I never yet. met a church-rate case 
involv^ in so much intricacy. It would ^pear 
that the basis upon which this churoh-rate assess* 
ment was laid was for all the townships except 
Wilnecote, the then latest (t. e., the immediately 
preceding) assessment for the poor-rate; and for 
the township of Wilnecote, a poiMr-rate assessment, 
but not the latest. Mr. Hills says, " The poor-ratea 
set forth the annual value and the rateable value of 
the properties in the parish, and we have gone prin- 
cipally by the poor-rates as to both values." AgaiOp. 
Mr. Shaw says, *' The several properties within th» 
said parish wero assessed t» the churoh-rate ia 
question, with very few exceptions, according to th& 
amounts at which the same wero assessed to the 
then last several poor-rates in the borough of Tarn* 
worth and Castle Liberty, and the respective town- 
ships of Fazeley, Wigginton, Bolehall and Glas- 
cote, and Amington.'* The particular mode ia 
which the rate-book was drawn up is thus de- 
scribed by Mr. Hill : '' Mr. Bull and I corrected the 
churoh-rate book of 1860, with the latest poor- 
rate book of each township, and then we pencilled, 
in 1860 churoh-rate books any alterations in (i. «.» 
any divergences from) the said poor-rate books, and 
then had the churoh-rate book of 1860, with the 
alterations copied into a new book." For Wilne- 
cote, as above mentioned, the poor-rate book, 
adopted as the basis for the churoh-rate, was not 
the latest. The reason for that was as follows : — 
On Sept. 13, 1861, two months only beforo the 
church-rate was voted, there had been a new assess- 
ment for the poor-rates of Wilnecote township^ iwmL 
the result was a large increase of the aggregate 
rateable value, namely, 4928/. 17«. GtL as compared 
with SlBdL 5«. 6dL But at the date of the church^ 
rate this assessment was under appeaL The appeal 
was subsequently dismissed, but on teohoicaL 
grounds only. However, the assessment so made 
has been acted upon ever since for the poor-rates.. 
Under these circumstanoes, Mr. Shaw receumiended 
Mr. Hill, the churdiwardoi, not to adopt the new 
rate assessment, but to adhere to the old poor-rate 
assessment, on the g^und that the old poor-rate 
assessment for Wilnecote was upon the same scale 
with the existing poor-rate assessments for the 
other townships, and was fair; whereas the new- 
poor-rate assessment for WiJaeoote was on a much, 
higher scale than the existing poor-rate assessmeata 
for the other townships, and therefore could not he 
acted upon without hardship to theiababitants o£ 
Wilnecote. Assuming that these facts are true, the 
reasoning of Mr. Shaw seems quite cotrect. This^ 
then, is the acknowledged method upon which the 
churoh-rete was calculated. For the present, I will 
assume it to be fair, and proceed to inquire how far 
it was carried out. If it had been carried out 
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ezactljr, of coarse the poor-cate and the church- 
nte would exactly tally. It appears, howerer, that 
there was very considerable difference, even for the 
aggregate of the rateable value for every town- 
riiip except Fazeley. 

Poor-rate. Church-rate. 

£ 8. (L £ 8. d. 

Boro'of Tamworth 6950 8 4 ... 6303 17 11 

Castle Liberty ... 908 6 4 ... 836 9 7 

Fazeley 6922 10 5 ... 6922 10 5 

Wigginton 9311 2 I ... 8614 16 7 

Wihiecote 3139 6 6 ... 3174 8 2 

BolehaU&Gloscate 5822 6 ... 6214 3 2 

Amington 4021 9 3 ... 3828 2 7 

These differences clearly require explanation, and 
the supporters of the church-rate do accordingly 
offer some explanation. I think it will be unneces- 
suy to follow the items for each townshij), it will 
be suiBcient to point out the principal causes which 
are alleged for the variation. They are as follows : 

1. Prcbendal lands. 2. Corporation tolls. 3. Sundry 
alterations. 4. Small Tenements Act. 5. The canal. 
L Prebendal lands were included in the poor-rate 
assessment, but not in that of the church-rate. 

2. Corporation tolls were included in the church- 
rate assessment, but not in that of the poor-rate. 
It is needless to say that in these two respects the 
churchwardens acted rightly. 3. A third cause 
of variation was that in the church-rate assessment 
were inserted some properties which had been 
improperly omitted from the poor-rate assessment, 
or some improper valuations were corrected. On 
principle, no doubt it was the duty of the church- 
wardens to correct any mistake that existed in the 
books which they took as the basis of the church- 
rate ; but how was this done ? Mr. Hill says, " If I 
happened to pitch upon any assessment which I 
thou^t or knew was very incorrect, I altered it, 
as was the case in a few instances." And again, 
^ I was guided principally by the poor-rate assess- 
ment, making in some instances such alterations as 
I considered £rom my knowledge of the properties 
were necessary to put the parish upon an equality." 
This certainly appears to be a very rough hap- 
hazard mode of proceeding, and what increases the 
difficulty is, that Mr. Hill does not state upon what 
scale these new valuations were made, except that 
be considered they put the parish on an equality, 
bat to this I shall advert more particularly here- 
after. 4. The Small Tenements Acts. Two of the 
divisions of the parish, viz., the borough of Tamworth 
and Wilnecote, but these only, were affected by the 
Small Tenements Act, which prescribed that 
cottages of less value than 6^ per annum should for 
the poor-rate be assessed to the landlord instead of 
the tenant, and their rateable value should be taken 
to be only three-fourths of the annual value. As 
the statute did not apply to church-rates, some 
modification was required in adopting the poor-rate 
book, the first step in each case being to enumerate 
with the names of their resi)ective occupiers the 
cottage properties which in the poor-rate book had 
been lumped together for assessment to the land- 
lord of them all. The next step was to disregard the 
reduction of the rateable value introduced by the 
statute ; thia seems to have been done quite fairly 
for the borough of Tamworth, for in tiie church- 
late the rateable value of the cottages in the 
borough is ascertained upon the same scale as that 
which had always been, and still was, in use for the 
properties not being cottages within llie operation of 
the statute, and which had been in force for the 
cottages themselves before the passing of the 
statute, viz., 10 per cent, reduction from the gross 
annual value fixed by the original poor-rate assess- 
ment; but for Wilnecote the churchwardens 
adopted a different course. Mr. Hill states, ^ The 
cx»ttage property in Wilnecote I had inserted in 
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our rate at the gross estimated value of the poor- 
rate assessment ** (t. «. without deduction), and the 
reason he alleges for this is, '* because I considered 
the gross estimated value was taken so low as in 
fact still to leave a good margin, but I calculated it 
as being on an equality vrith all the rest of the 
parish." And again, "because even that gross 
estimated rental was so low that it was only in 
reality the rateable value." Now, for all the other 
properties in Wilnecote which were not subject to 
the Small Tenements Act, a large deduction from 
the gross estimated value was made to fix the 
rateable value, a deduction varying from 18 to 25 
per cent, if not a full 25 per cent. It would appear 
then beyond a doubt that on the small cottages in 
Wilnecote an increased value was placed, whilst 
upon cottages of the same character in the borough 
of Tamworth the ancient valuation was retain^. 
I am at a loss to see how this can be justified ; 
something more is required than Mr. Hiirs asser- 
tion that his conviction is that the plan he adopted 
was fair and equitable, and brought the whole of 
the parish on an equality as regarded their assess- 
ment to the church-rate. 5. The canal. The Coventry 
Canal passes through three townships, viz.. Castle 
Liberty, Amington, and Bolehall and Glascote ; and 
for the poor-rate, each of these townships is rightly 
assessed for the part of the canal within its own 
limits thus : Castle Liberty, 103/. 14«. Zd. ; Aming- 
ton, 164/. \l8. Id; Bolehall and Glascote, 144^: 
together, 412/. lis. \0d» In the church-rate it is 
otherwise; the whole of the church-rate for the 
canal passing through the three townships is thrown 
upon one only, viz., upon Bolehall and Glascote. It 
is thus charged, 103/. 14*. 8«/., 164/. 17j». 7«/., which 
properly belongs to Castle Liberty and Amington, 
and 214^ 3^. 9^ Bolehall and Glascote proper ; 
being an excess of 70/. 3s. 9d, over the 144/L on 
which the poor-rate was assessed. I cannot find 
any satisfactory explanation of this transaction, 
though perhaps I may conjecture one. It may be 
that all the proprietors being the same, it matters 
not whether they were assessed io one township or 
several; otherwise there would be injustice. But 
I will assume that the discrepancies of the church- 
rate assessment from the poor-rate assessment of 
1861, constitute no injustice, and therefore that the 
church-rate assessment was fair. It now remains 
to be considered whether the poor-rate assessment 
was fair ; for, as I have said before, a church-rate 
founded upon a poor-rate assessment is valid, not 
because it was so founded, but only on condition of 
that assessment being fair and uniform. This ques- 
tion may be conveniently divided into two. First, 
was the assessment originally fair ? Secondly, was 
it fair in the year 1861 ? First then, was the assess- 
ment originally fair ? When, by whom, and on what 
principle was it made ? This part of the case is 
unfortunately not brought out in the evidence. 
The sum of what is deposed is as follows : — ^Wilne- 
cote was assessed in 1826 by a Mr. Dumolo. Tam- 
worth was assessed about twenty-five or thirty 
years ago, and it is said by competent professional 
valuers. The date of the assessment of Castle 
Liberty was different, but it is not specified. The 
date of the assessment of Fazeley, Amington, 
Bolehall and Glascote and Wigginton is not stated 
at all, but it was certainly many years ago. A 
question here arises : the assessment bdng made at 
different times, the value of the properties must 
have increased at least something in value during 
the intervals, and when an assessment was made 
for a township it could not be fair as between that 
township and the other divisions of the parish, and 
therefore between the individual occupiers, unlese 
the scale of valuation was lowered from the scale of 
the preceding assessment. But what trace is these 
of this having been the case? None whatcrcx; 
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in fftct, the principle of every one of the assess- 
ments is unknown. Before I examine the assess- 
ment for each division of the parish it may he nse- 
f ul to state what was the principle adopted in the 
case of a recent poor-rate assessment made by the 
order of the board of guardians for the borough 
of Tamworth under the recent statute, 25 & 26 
Vict. c. 108 ; an assessment carried out by Mr. Hill 
himself, assisted by two builders, a surveyor and 
two overseers. The principle was first to estimate 
the gross annual value, and then, in order to fix the 
rateable value, to make the following deductions, 
according to the kind of property in each case, viz. 
for land only, 5 per cent.; land and houses, 10; 
houses (above 60L in value), 20; cottages, 25; 
warehouses, mills and factories, 25. Kow, in the 
poor-rate, upon which the church-rate was founded, 
no such g^raduated scale seems to have been adopted. 
To sum up, then, this part of the case. It would 
appear that the assessments for the poor-rate were 
made at different times for the different divisions of 
the parish, but all many years ago ; that the rates 
of deduction made from the gross estimated rental 
in order to fix the rateable annual value, where 
stated, varied as between one division of the parish 
and another, and in Wilnecote varied considerably 
between different properties ; in no case either the 
principle which fixed the deduction, still less that 
which fixed the variation, being discernible. In 
four of the townships the rate of deduction is un- 
known. It is hardly possible that a church-rate, 
the assessment for which was founded upon these 
various assessments, could be fair and uniform. 
That these assessments were uniform there is not a 
shadow of direct proof ; there is only the fact, which, 
indeed, is not to be forgotten, that these assess- 
ments did serve to fix the poor-rates and the church- 
rates for the parish for many years without dispute ; 
and the bare assertion of Mr. Hill, Mr. Shaw (men of 
great local experience, but directly interested in sup- 
porting the church-rate), and of one or two others, 
that in their opinion the assessments worked fairly 
and uniformly throughout the parish. But one 
argument adduced by them in support of this view 
shows how small is tiie value of these genend asser- 
tions.' Hie rate is attempted to be justified in the 
pleadings and in the evidence, on the ground that, 
taking one township with another, the rateable 
annual value was about SL per acre. It need hardly 
be said that equality between townships is not 
necessarily equality between all the individual pro- 
perties in those townships, and, indeed, has nothing 
to do with the matter. But to carry the case 
further, I will now assume, contrary to mj opinion, 
that these various assessments were uniform, so 
that, at the date of the last of the assessments bein^ 
made^ all the divisions of the parish were assessed at 
the same rate. But the question now must be con- 
sidered, were they fair in 1861 ? This could only be 
the case if two conditions were observed : first, if 
all new properties which had arisen since the date of 
the assessment had been not only inserted in the 
list, but rated at a corresponding scale ; secondly, 
if all the properties in the original assessment, and 
all the new properties from the date of their being 
inserted in the list, had advanced in value at a 
uniform rate. The first of these conditions Mr. 
Shaw deposes was observed. He says : ** About 
twenty-five or thirty years ago a valuation of all 
propert i es within the said parish for poor-rate was 
made by competent professional valuers, and from 
that date to this (with the exception of a recent 
alteration in the township of Wilnecote) the assess- 
ments to the poor-rate have been made upon the 
rateable value established by such valuation ; and 
from time to time, as new properties have sprung up 
and oome within the sphere of rating liabiHties, the 
same have been immediately estimated^ when 



required, by competent professional valuers, and 
since 1848 the same has been done under the Act 
II & 12 Vict, c 103, s. 7, and, so far as regaided 
rateable value, on the scale of the said valuatioii 
heretofore particularly referred to, by which means 
all the properties tiiroughout the parish, new and 
old, were kept comparatively equal, and the pro- 
portionate equality maintained jusUv throughout 
the whole parish, in accordance with the system and 
principle which had for so many years prevailed in 
this parish, and which I depose, speaking from an 
accurate knowledge thereof, is a just, fair and 
equitable principle." Again : " Of course mines, 
collieries, and new works of various kinds Have 
sprung up during the last twenty-five years, but as 
they so sprung up they were inserted in the rates in 
the mode I have explained in chief. The new pro* 
perties, as they arose, were brought to the rateable 
value by the same scale as pre-existing pr ope rties ; 
the assessment has been altered as additions were 
made to properties, and as new properties sprung up, 
but always on the principle I have so often set f ortti, 
viz., the valuation made twenty-five or thirty yean 
ago." Further, it seems very doubtful whether, in 
estimating the value of the collieries and the 
factories, the fixed machinery has been taken into 
account. [The learned Judge then commented on 
the evidence on this point, and continued.] The 
result seems to be this, that there is beyond doubt 
a great quantity of fixed machinery in the parish ; 
and that the churchwardens are unable to snow at 
what rate it was valued, or even that it was valued 
at all. They simply copied the assessment of the 
houses containing fixed machinery from the poor- 
rate book. But, supposing there were no omissions 
in the poor-rate book, and that every new property, 
fixed machinery and sJl, as it came into existence, 
was inserted in the book ; still, in order that justice 
should be observed, these supplementary assess- 
ments should be upon the same scale as the original 
ones. But this would manifestly require the 
adoption, not of the same rate of deduction from the 
gross estimated annual value, but of a lower rate ; 
for since the old properties were yearly becoming 
more valuable, the original assessment became more 
and more an undervalue, and consequently, to avoid 
disproportion, every assessment of a new property 
should be upon a lower scale than the anterior assess- 
ments. I have been unable to discover any evidence 
that any change was made in the scale of valuataon 
from time to time. But, supposing every assessment 
was fair at the time when it was made, could the whole 
be fair for 1861 ? If there were nochanges at all, of 
course it would be so. If there was a change in all 
the properties, and to the same' or nearly the same 
degree, the assessment would at the end of twenty- 
five years be nearly equal. But if changes had 
taken place, if some properties had greatly increased 
in value and some remained stationary or decressed, 
the assessment to a rate made upon it would be 
unequal, and if unequal unjust. The question 
therefore is narrowed to this inquiry : looking at 
the whole parish, has thero not been such a variati(m 
in the value, such a change from the assessments of 
1888, as would make the rate unequal ? This ques- 
tion may be investigated in two ways: first, the 
reasonable probability of what must have occurred; 
what in the ordinary course of such matters most 
have taken place save from the occurrence of extrsr 
ordinary drcumstanoes ; secondly, by eTamining 
the evidence given in this case, the new rate for 
Wilnecote and other testimony. First, then, as to 
the probabilitv of unequal changes having taken 
place. Consider the droumstances of the case. 
Tamworth, an extensive and populous parish, 
seven divisions — ^the borough itself. Castle liberty, 
and five townships — ^in all covering 10,000 acres, a 
peculation of many thousand persons, the number 
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«f awnments, upwards of 2000 ; different kindfl of 
nx^ier^, town houses and country houses, cottages, 
nctoriesi collieries ; agricultural land, both pasture 
and arable. The interral of time to be covered is 
twenty-fiTe years at the least. During this period 
population must of course hare multiplied and 
wnlth increased; houses must have been rebuilt, 
eolaived, puUed down ; some lands must have come 
into better, others fallen into worse cultivation, 
•others, again, remained as they were. Special dis- 
turbing causes are not abs^it. Two new raihroads 
have been established, and several mines and 
•collieries opened. I speak not of the assessments 
HNi railroads, or colUeries, or mines (I will presume 
they have been duly rated), but of their necessary 

^ect upon the other property, the increased demand 
for houses, for gardens, for all the produce of the 
land. It is, I think, wholly impossible that the 
increase of population, of trades, of collieries, of any 
species of manufacture, should not in twenty-five 
years most materially alter the valuation, and alter 
it not merely by increasing the values of all 
properties uniformly, but by the changes, the 

^essential changes, in the relative values of individual 
properties. It is, I believe, impossible that all pro- 

,perty should have increased equally. Demand, 
which augments value, affects in different propor- 
tions the properties adjacent and those distant. I 

.am strongly impressed with the conviction that this 
reasoning will not easily admit of an answer ; but I 

-am not content to rest upon it without much further 
investigation. I must look to the evidence and 
alterations as proved by the evidence, and not relpr 

• upon theory. Secondly, and now as to the evi- 
dence. Mr. Shaw is the only witness who ventures 
poeitively to assert that all the properties through- 
out the parish have increased at a uniform rate. 
This evidence in one respect deserves particular 

. attention, for Mr. Shaw is a gentleman of know- 
ledge and ability, and has tmdoubtedly used the 

• most praiseworthy diligence te make the rate con- 
. foimable to law according to tiie principle he deemed 

it right to adopt But, for the reasons I hate al- 
ready given, I must say that I am greatly surprised 
at the statement that the value throughout the 
whole parish has increased, and that the increase 
has generally been uniform. I cannot but doubt 
the possibility of this evidence being correct ; I can- 
not reconcile it with the other evidence which I am 
about to quote. Mr. Dean is of opinion that the 
value of land has increased more than the value of 
houses. Mr. Clarson admits that in the borough 
the value of cottage property has increased dispro- 
. portionately to the house property. Mr. Dumolo is 
of the same opinion. Mr. Hill admits the same. But 
he proceeds to justify the retention of the old assess- 
ment unchanged, for the following curious reasons: 
He says, '*I should think such increase (in the 
cottage property of the borough) has been in the 
ratio of from 40 to 50 and 100 per cent, which, 
taking the proportion which the cottage poperty 
in quantity bears to the entire property within the 
borough, and diffusing such increased cottage value 
over the whole, it would, in my opinion, about give 
an increase of 10 per cent, on the borough of Tam- 
worth within the last twenty-five years on the rate- 
able value of the whole property therein.** By the 
process of diffusion, any rate could be proved fair. 
Mr. Dumolo recognises that some townships, Wig- 
ginton and Amington, have not advanced like 
others, Bcdehall and Wilnecote. Testimony to the 
same effect is given by Mr. Clarson. The effect of 
this 'evidence is, as might be expected, that the 
Talnes of all kinds of property have increased, but 
not in the same proportion ; it would indeed have 
been nothing diort of a miracle if they had, for the 
same causes could not have affected all different 
•kinds of property in the same degree. It ifl 



quite manifest that, if this evidence be true, a 
rate made on the old assessment must be unequal 
both as regards the whole parish and the individual 
ratepayers. In conclusion, I am well aware that 
there are many facts and much evidence in this case 
which might properly form the subject of discus- 
sion, and which I have omitted to notice— omitted 
to notice because they are not, in my opinion, 
necessary to show the foundation of my ultimate 
conclusion. My judgment is founded exclusively 
upon the admitted facto in the case and evidence for 
the pits. I am under the necessity of pronounc- 
ing against the validity of this rate. I have no doubt 
that the churchwardens themselves considered the 
rate to be fair. But the fact is that, instead of 
taking care that the rate should be just to each per- 
son, they were bent upon making the rate conform- 
able to the poor-law assessment, and of observing 
the ancient proportions in which each township had 
contributed to both church-rates and poor-rates. I 
am of opinion that the original basis adopted by the 
churchwardens is wholly untenable ; that it would 
have been next to impossible, by all the caro and 
attention that could be bestowed upon.it, that a 
valid, equal and fair church-rate could be framed ; 
and further, that a poor-rate founded on a valuation 
of twenty-five years' standing could not afford the 
_ means of making a fair church-rate ; and further, 
that the alterations were wholly insufficient to re- 
move inevitable inequalities, which indeed are proved 
by the evidence. I have already stated the reasons, 
the facts and evidence which lead me to this con- 
clusion. In making a church-rate the greatest 
precision is necessary ; we have for this position the 
high authority of Bayley, B. ; but there is another 
and more important reason : neither this court, nor 
even the Ju^cial Committee sitting as an ecclesi- 
astical court, has any authority to correct or amend 
a church-rate in any particular. Such is, as I have 
no doubt, the unquestioned state of the law, and no 
wonder difficulties srise, for the law has remained 
unamended from time whereof memory of man is 
not to the contrary — a great contrast to the poor- 
law, which has from time to time been amended and 
rendered more just and practical. I well know 
it may be said, what were the churchwardens to do 
with a three-halfpenny rate and 2400 ratepayers? 
What but follow tiie accustomed practice : why in- 
cur greater trouble and expense ? The answer is, no 
reasons of convenience can alter or make law ; and 
I cannot venture to depart from what I believe to be 
unquestionable law ; indeed the law of the case has 
not been questioned by the counsel for the church- 
wardens, and, knowing the learning of those counsel^ 
I should have been much surprised if it had. As to 
costs, I must condemn the churchwardens in all 
costs, except those occasioned by the introduction of 
the question of rating the prebendal lands; these 
the deft, must pay. 

On the representation of the counsel for the deft, 
the question of apportionment of the costs was re- 
served for the further consideration of the court, but 
on the 23rd May, a^jter hearing counsel on the 
point, 

Dr. LusHiNGTOK adhered to the decision as stated 
above. 

Nelson and Son, proctors for the pits. 
E. ir. CroMse for the deft. 
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C0T7BT OF QTTEBirS BEKCH. 

(IRELAND.) 
Keported by Wiluam Woodlock, Esq., Banrister-«t-Law. 

CROWN SIDE. 

Bbg. V. Thb Rathscines and Ratiioar Improve- 
ment Commissioners, (a) 

JPublic highwmf^Mandamua—Stat, 11 ^ 12 Gtfo. 3, 
(7r.) c. 31—10 4- 11 Vict, c 34—10 *• 11 VicU c. 
cdiii. QoC' and pars.) 

77ie trctckwcut along a canaJ, vested in the Grand Canal 
Company by staL 11 S; 12 Gto. 3 (^Ir.) c. 81, is a 
public highway^ and since the passing of the Towns 
Improvement Act is to be repaired by the Improvement 
Commissioners in whose district it is : 

So field, by 0*Brien, J, and Hayes^ J, : dissentientibus 
Lefroy, C. J. and Fitzgerald, J. 

The proper remedy to con^nl the commissioners to repair 
is by mandamus : 

So held, by O'Brien, J. and Hayes, J. : dubitcmte Lefroy, 
C. J,, and dissentiente, Fitzgerald, J, 

This case came on upon demurrers to the pleas 
put in to the return to a writ of mandamus, and also 
to certain rejoinders filed to the replications to 
those pleas. 

The facts of this case sufficiently appear in the 
argument and judgments. 

Jellett and M'Donough, Q. C. for the defts.— Three 
questions arise in this case : first, as to the liability 
of the commissioners to keep the road in question 
in repair ; secondly, as to the structure of the plead- 
ings on behalf of the Crown ; thirdly, as to the ap- 
plicability of the yvTit of mandamus in a case of this 
description. With respect to the first question, it 
is to be determined very much with reference to the 
condition of things antecedent to the Towns Ln- 
provement Act 1847, and also with reference to the 
provisions of the Rathmines Improvement Act of 
1847, and of the Rathgar Improvement Act 1862. 
The allegation of the Crown is, that within the 
Towns Improvement Act and the Rathmines Im- 
provement Act, this is a highway which the com- 
missioners are bound to repair. Sects. 47, 48 and 
49 of the Towns Improvement Act are relied upon 
by the Crown, and also sect. 3, the interpretation 
section, by which the word " street," when used in 
the Act, is to mean *' road ;** and sect 28 of the 
Itathmines Act, 10 & 11 Victc. ccliii., is that under 
which the Crown says it has the right to compel the 
commissioners to keep this road in repair. But this 
portion of the road cannot be considered a public 
highway in any sense. The only modes by 
which a highway could be created at common 
law were by prescription, by dedication, by Act 
of Parliament, or as a way of necessity. The 
Act under which this trackway was formed 
is the 11 & 12 Geo. 3 fir.), c. 81, ss. 33 & 84, /{ex v. 
The Inhabitants of Netherthong. The correct way of 
making a turnpike-road a {lublic highway is to 
declare it so by Act of Parliament. There is no 
authority or principle to show that under such 
terms as arc used in sect. 33 of the 11 & 12 Qeo. 3 
(Ir.) c. 31, and having regard to the circumstances, 
the trackway along the canal, which is private 
property, is to be deemed a public highway. The 
purpose of the Act was to carry out a private 
speculation. By sect 33, the clear profits of the 
undertaking are to be divided among the proprietors. 
With respect to the dedication of a road by the 
owners to the public, there must be two things con- 
current — an intention by the owner to dedicate, and 



(a) From tiM Irith Juritt, by ponniasioa. 



an adoption of the act by the public. If the jibct 
by the public is referable to the purpose of affecting- 
some particular object of the owner, and not to the 
purpose of creating a highway, a public highway 
will not be created : (Barradough v. Johngon, 8 Ad. 
& £11. 99 ; i2er V. Richards, 8 T. K. 634.) The sUter 
of affairs established by the statutes in fact amount 
to an arrangement made by the township of Rath- 
mines, the grand jury of the county and the cor- 
poration of Dublin ; sects. 28 & 29 of the Rathmines < 
Improvement Act : (BUJoemore v. The Glamorgan^irr 
Canal Con^t^, 1 M. & K. 162.) SecU. 23 & 24 of 
the Rathgar Improvement Act 1862 are very- 
important ; so also sects. 25 and 26, and stat. 7 & H 
Vict. c. 106, ss. 62 to 66, exclude the power of 
putting a turnpike-road in repair within this district. 
The powers of the grand jury originally were given* 
by secto. 64 and 65 of the 6 & 7 Will. 4, c 116. The^ 
effect of sect. 65 was to throw on the owners of 
turnpike-roads the duty of keeping them in repair. . 
This is either a turnpike-road by stat. 11 & 12 Geo. 3^ 
or else a private road established by a mercantile 
company for their own purposes ; in either cases it. 
does not fall withiti the definition of a highway. 
All the profits go to the canal company, and none 
to the commissioners. The remedy, if any, against, 
the commissioners is by indictment ; sect. 49 of the- 
Towns Improvement Act: 

Reg. V. The Trustees of the Oxford and WUney Tum^ 
pUoe Road*, 12 Ad. & ISM 427. 

The Solicitor- General (Lawson, Q.C.) and Sullivan^. 
Serjt. (with them Griffith) for the Crown.— If thia 
road was dedicated to the public one year before the- 
passing of the Rathmines Improvement Act, it is> 
enough. We charge that this was at the time of the 
Act so dedicated, and then nothing but an Act of 
Parliament could do away with the effect of the^ 
dedication. The trackways were not vested in the 
company by the Act of 11 & 12 Geo. 3, c 31 ; all 
that the Act did was to give them power to erect 
toll-bars on the trackway. Then, as to the sub- 
stantial question in the case. Are the Rathmines 
commissioners bound to repair this road ? We say 
that they are. It may be that the canal company is - 
bound to do so also, but that does not get rid of the - 
liability of the commissioners. The effect of the 
stat. 11 & 12 Geo. 3, c. 81, is to constitute this a. 
public highway to all intents and purposes. Any 
person tendering the toll is at liberty to use the. 
road ; and the company could not exdude any one 
who complied with the terms mentioned in the Act.. 
[Fitzgerald, J. — Would there not spring from the ■ 
statute an obligation on the company which takes 
the tolls to keep the road in repair ?] That may be ; 
but the Crown is at all events entitled to make the 
commissioners repair the road ; the commissioners- 
may then recover over against the company, and 
force it to keep the road in repair, and apply the 
tolls for that purpose. The definition of a Mghway 
will be found in Dovaston v. Payne, 2 Sm. L. C. 94,. 
and this comes within it. The setting up of toll- 
bars would not destroy the UabUity of the inha- 
bitants of a parish to repair a road : 

Rex V. The Inhabttants of St. George* s, Ilanover-square, 
3 Camp. 222 ; 

Reg. V. The InhabUanU of Lordsmere, 15 Q. B. 689 ; 

SutcKJh V. Greenwood f 8 rrice, 535 : 

Rex V. The Tnhabitanis of Oxfordshire, 4B. & Or. 194 ; 

Reg. V. The Inhe^ritants ofBrightside Bierhtc, 13 Q. B. 
988j 

The Northam Bridge Company v. The London Raiheay 
Con^Miv, 6H.iw;428; 

TheSmr^ Canal Coa^anm v. JIaU, 1 M. & Or. 392. 
One of the objects of the Rathmines Improvement 
Act, incorporating the general Towns Improvement 
Act, is to keep the roads in repair, so that this i» 
one of the objects to which the rate can be applied. 
That Act was amended by the Rathmines aod^ 
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Sathgar Imivoyemeiit Act of 1862, s. 23 of which 
18 important. It is a mistake to say that the grand 
jury hare no power to repair a turnpike-road ; sect, 60 
of the general Grand Jury Act gives the largest 
.powers of repair to the grand jury. We submit 
that on the authorities this is clearly a public 
. road ; that the commissioners have power to raise 
fites on the district for the repairs; and that if 
they please they have power to compel the canal 
<XMnpany to apply their tolls on the repairs. The 
yprooeeding by mandamus is correct : 

Reg. V. The Bristoi Dock Con^Miw, 2 Q,B. 6i; 
Bex. V. The Seoem and Wjfe llailw^ Contpta^, 2 
B. ft Aid. 646. 

The only authority on the other side is the dictum 
-of Lord Denman in Beg. v. The Trustees of the 
Oxford and Witn^ Turnpike Roads, 12 Ad. & El. 
427, but he never intended to decide the general 
principle, and if he did, he has overruled hiu^f in 
Jteg. V. The Bristol Dock Company. 



M'DoMntgh, Q.C. replied. 



Cur. adv. vult. 



June 23. — ^Fitzgerald, J. — ^In this case, the ques- 
< Hon arises on the return to the writ of mandamus^ 
jaod the subsequent pleadings. I shall advert very 
shortly to the mandamus. [His Lordship then 
shortly stated the mandamus.'] The commissioners, 
in their return, say first, *<that the said road 
*in the annexed writ mentioned and described, 
'Or any part thereof, is not, and before or at 
'Or during any of the said several times in 
-such writ in that behalf mentioned, never was a 
^public highway," and stopping there, there is a full 
4uid complete return to the writ. On that there 
is a full return, and all the questions in the case 
*ooiild have been, raised on it ; but, very probably 
with a view to raise more completely the question 
Mkf law, it goes on to state a number of matters 
which set up argumentatively the same proposition, 
(fflis Lordship then read the rest of the return.] 
xhat I have called an ai^umentative statement of 
certain matters which, if welliounded, would show 
that the road in. question was not a public highway. 
;i do not propose, to follow the pleadings further ; 
they are very complicated, hut whether in the 
return or traverse, the .faots necessary for the 
decision seem to be conceded <m both sides. There 
is no fact in controversy, and I make out that two 
qnestions of law arise : arst, is the road in question 
>a street within the meaning of the statute 10 & 11 
Vict c. 84 — a street or road,, which the defts. are 
hound to keep in repair? and secondly, is the pro- 
ceeding by mandamus the proper remedy in the 
'Case? The facts appear to be, that before the 
statute 11 & 12 Geo. 3, c. 31 (Ir.), the road was one 
•of the trackways of the Inland Navigation Corpora- 
tion. By the Act of Geo. 8, constituUng the Grand 
'Csnal Company, the property of the corporation, in- 
•duding the trackways, were transferred to the 
Grand Canal Company, and iSoin piece of roadway 
is one of the trackways which were so vested in the 
Commissioners of Inland Navigation, and which 
were so transferred. The further .facts are that, 
•ttbsequently to the passing of the 11 & 12 Geo. 3, 
c 31 (Ir.), the Grand Canal Company erected a 
toU-bar across this trackway,.and from that time to 
the present the public have enjoyed the privilege 
<i passing along the trackway, and using it for fdl 
Imposes, paying a toll to .ithe company, and that 
once the passing of that Act it has remained vested 
in the company, and has been, subject to tiiis user, 
in the possession, use, and enjoyment of the com- 
.<P«ny, and furthermore .it *i8. a roadovhioh, if repaired 
At all, has been so by the company, and hais not 
'^nen the subject of grand jury presentment. I 
.Fopose to offer an opinion on the case independent 
Hif the pleadings. I cannot .understand iihy the 



parties should not have raised the question in a 
convenient form for the court, as there is not a 
single fact in controversy between them. The first 
of the statutes relating to the duties of the Rath- 
mine Commissioners is the Kathmines Improvement 
Act, 10 & 11 Vict, c ccliiL (loc. and pers.) The 
4 th section of that Act provides that the Towna 
Improvement Act of 1847 shall be incorporated with 
it. The 25th section recites, '' that by the County 
of Dublin Grand Jury Act, the grand jury of the 
county of Dublin are empowered to make present- 
ment for the making and maintaining of roada 
and bridges within the county comprising the Kath- 
mines district, and that the making and maintain- 
ing of such works within the district are trans- 
ferred to the commissioners, and the expenses 
thereof made chargeable upon the rates authorised 
to be levied by the commissicmers ;*' and it then 
enacts ^*that from and after the passing of this 
Act it shall not be lawful for the grand jury of 
the said county to make presentment for the 
making or maintaining of any road or bridge, or 
any other work within the said district, which 
the said commissioners are hereby authorised 
and empowered to make or maintain, and that 
in consideration of the said district being hereby 
made chargeable with the cost of making and main- 
taining the roads, bridges, and other works which 
the said commissioners are hereby authorised to 
make and maintain within such district, it shall not 
be chargeable with the cost of making or maintain^ 
ing any other like works within the county or 
barony save and except those the cost of which, 
under the said Act of the 7th and 8th years 
of Her Majesty's reign, are chargeable upon the 
county at large.*' And I may say generally of this 
Act, that in erecting Rathmines into a township, the 
general intention of the Act as to works or roada» 
was to place the commissioners in the same position 
as the grand jury had previously been in, while on 
the other hand the district was, save for certain 
purposes, exempted from grand jury taxation. The 
question will shortly turn on the statute 10 & II 
Vict. c. 34, and some difficulty will arise from ito 
being one of those Acts in which an attempt was 
made to provide in one Act for two countries having 
in this respect totally different institutions. The Act 
is one which may be incorporated with special Acts. 
In the interpretation clause, ¥rithout which there 
scarcely would have been a question, it is said'that 
the word " street" shall extend to and include any 
road, square, court, alley and thoroughfare within 
the limits of the special Act. I advert specially to 
this, that the word '^ street" is to be inters 
preted as meaning road or thoroughfare. We 
now turn to the clauses of the Act imder the 
head of ** paving clauses," and by the 47th 
section it is enacted " that the management 
of all the streets which at the passing of the 
special Act are, or which thereafter become, publio 
highways, and the pavements and other materials^ 
as well in the footways as carriage-ways of such 
streets, and all buildings, materials, implements, 
and other things provided for the purpose of the 
said highways by the surveyor of highways or by the 
commissioners, shall belong to the commissioners. 
Now, we have not in this country anybody correspond- 
ing to the surveyors of highways in England, and 
it is on this that the difficulty arises, but I believe 
we never had— certainly not since the grand jury 
system came to be worked — any such body. It wiU 
be observed that by sect. 47 it is the management 
of the streets which is vested in the commissioners, 
but with the numagement were transferred to them 
the pavements and other materials, and the build- 
ings, &c., provided for the purpose of the said 
highways. Then by sect. 48 the commissioners, 
and none others, shall be the surveyors of all high* 
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ivays within the limita of the township, and within 
those limits thej shall hare all such powers and 
authorities, and be subject to all such tiabiUties, as 
any surveyors of highways are invested with or 
subject to by virtue of the laws for the time being 
in force. Again, I observe on this section that 
really, if it is applicable to Ireland, I do not know 
what its meaning is, or what the powers of the 
commissioners are, they being the powers of sur- 
veyors of highways. I have already adverted to 
the fact of there being no such body in Ireland as 
that of surveyors of highways, and no laws that I 
am aware of applicable to Ireland vesting in sur- 
veyors of highways any powers at all. Then sect. 
49 enacts <' that the commissioners shall be guilty of 
a misdemeanor for refusing or neglecting to re- 
pair any public highway within the limits of the 
special Act, and shall be liable to be indicted for 
•uch misdemeanor in the same manner as the inha- 
bitants thereof, or of any parish, tovmship^ or other 
district therein, were liable before the passing of the 
special Act ;" that is for refusing or neglecting to 
resort to or put in force the powers whidi surveyors 
of highways have under the laws in being. Again 
I advert to this section, that the misdemeanor 
created by it is for neglecting to exercise the powers 
of surveyor of highways, and that for that neglect 
they may be indicted for a misdemeanor. Now, it 
will be seen that these provisions are wholly inap- 
plicable here, and yet they are the things that we 
have to deal with, there being no such law in force 
In Ireland as that alluded to in them, and really I 
do not know how tbia liability was to be carried out. 
The 50th section, which enacts that the trustees of 
any tumi>ike-road shall not collect any toll on any 
load within the limits of the special Act, or lay out 
any money thereon, is important. This section was 
not much adverted to, but it seems to me to have a 
very important bearing on the case, because, while 
on the one hand it deeds with the question of ordi- 
nary turnpike-roads and the trustees of those roads, 
who are generally acting under some Act of Parlia- 
ment for the public, it leaves wholly untouched the 
trustees of the Grand Canal Company, who are not 
trustees for the public, so that while the 50th 
section deals with the case, if there had been 
one here, of a public road vested in trustees for the 
public, it leaves the II & 12 Geo. S, c. 81, and the 
powers and rights constituted by it, untouched. By 
sect. 51 *Hhe commissioners may from time to 
time cause any or all of the streets under their 
management, or any part thereof respectively, to be 
paved, flagged, or otherwise made good, and the 
ground or soil thereof to be raised, lowered, or 
altered in such manner and with such materials as 
they think fit ; and they may also pave or make, 
with such materials as they think fit, any footways 
for the use of passengers in any such street, and 
cause such streets and footways to be repaired from 
time to time." These are the sections which it is 
important to advert to. But it will be seen that 
whatever rights the whole constitute, there must 
have been a Queen's public highway — ^nay, more, it 
must have been one under such circumstances as 
that the surveyors of highways, if any such, would 
have been bound to exercise their powers on it, and 
in respect of which the inhabitants would have been 
liable to an indictment. The Bathgar Improvement 
Act is also recited in the mandamus^ but it has no 
more bearing on the case than the other. It just 
exempts the district provided for by it from grand 
jury taxation, and transfers the roads to the com- 
missioners ; but such was the general intention of 
those two Acts, to create self-government, to vest 
powers in commissioners, and to give them, if such 
could be, the powers of surveyors of highways, and 
to dechu^e them guilty of a misdemeanor, and sub- 
ject to be indicted in case of their refusal or neglect 



to exercise their powers, just as the inhabitants of 
the parish or township would have been liable, before 
the passing of the special Act, to have been 
indicted. The question will be found to turn, not oo 
the special construction of an v one of these mo^ 
visions, but on the provisions of the 11 & 12 Geo. 
8, c 31 (Ir.), for it appears to me that the character 
of this road turns very much on the provisions of 
that statute. That is the Act which enables the 
present company to carry on and complete the 
Grand Canal. It will be necessary to advert t«> 
three of its sections. The first is sect. 16, by which 
certain things there specified are transfeited to the 
new company. But to pass from that we then come 
to sect. 88. I should say that by the sections ante- 
cedent to that one, this new company is in its 
character a trading company; that is, a ccNn- 
pany associated together to carry on business as 
water carriers, and to make profits in that way. 
Accordingly for the profit of their canal they are 
empower^ by the Act of Parliament, by the sections 
antecedent to sect. 83, to take certain tolls and rates,, 
but as they had certain other property, sect. 33 pro- 
vides *^ that it shall and may be lawful for the said 
company to erect one or more turnpikes upon and 
across any of the trackways which now are or shall 
be made on either side of the said navigation, and 
to take and receive the following tolls, for which 
they may distrain and sell, as is usual at other turn- 
pikes.'* The road in question on the pleading 
appears to be one of the trackways mentioned in the 
statute 11 & 12 Geo. 3, c. 31. The company are not 
authorised to turn these trackways into puhlic 
roads, nor are the trackways turned into puhlic 
roads, but they are empowered to take tolls. The 
section then enumerates what those tolls are ta- 
be, but those tolls are not for the public, but are 
the private property of the canal oompanr. 
Sect. 34 provides <* that such toll shall be paid only 
at one gate, and but once in any one day, and that 
no road which is now public shall be thereby- 
obstructed." Upon referring to these sections the 
obvious meaning of them is, that these trackways 
are not public roads, and that no regulation of the 
canal company shall interfere with the public 
traffic. But the Act of Parliament takes a distinc- 
tion itself between a public highway and a trackway 
for the use of which the company is entitled to take 
toll. It appears from the pleadings that one of 
these trackways is that road from Latouche*s- 
bridge to Clanbrasil-bridge, on which the company 
have created toll-bars, and on which they have per- 
mitted the public to traffic ; but they have exercised 
the entire control and dominion over it, and, for 
aught that appears on the pleadings, this is still one 
of the other trackways used as such, or property a 
right to use which is vested in them by the Act oi 
Parliament ; and I am not aware of any Act which 
authorises any one to take from the company that 
trackway. Now we will see the imxxntance of the 
Towns Iinprovement Act. Sect. 51 of that Act 
enacts that **the commissioners may from time- 
to time cause all or any of the streets under their 
management, or any part thereof respectively, to 
be paved, flagged, or othennse made good, and 
the ground or soil thereof to be raised, lowered, 
or altered, in such manner and with such mat^ials 
as they think fit; and they may also pave or 
make, with such materials as they think fit, any 
footways for the use of passengers in any sudh 
street, and cause such streets and footways to be 
repaired from time to time." That section is in- 
corporated with the Bathmines and Rathgar Acts, 
but would not api^y to the case iA the Grand 
Canal Company, who are the owners tA a road,, in 
respect of which they are entitled to take tolls, and 
not trustees of a public road. On these Acta ti» 
question which I propose to consider is, whether thia • 
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tnckw»y has become a Qiieen*s highway, bo as to 
bring it within the meaning of the Towns ImproTe- 
ment Act, and transfer the liability to repair to the 
Bathmines Ownmissioners, and authorise Uiem to go 
on the trackway and repair it while it remains 
Tested in the company. With respect to this obli- 
gation to repair, a number of cases were cited to 
establish that, though a road be a turnpike trust, 
still the common law remedy on the parish to repair 
would exist, and might be enforced by mandamus^ 
though the trustees are entitled to take tolls for 
the purpose of repairs. I will refer to one only, 
Rey. T. Tht InkabitanU of Lordsmerey 15 Q. B. 
4i89. The question there was whether the parish 
was bound to repair a road passing within its limits, 
which had been constructed by the trustees of a 
turnpike trust, originally created for twenty years, 
but still in force, and the question was, whether that 
was a case in which the parish was bound to repair. 
It waa contended that, according to the common law 
of England, the parish was bound to repair erery 
public highway within its limits, and that it mat- 
tered not whether that was of ancient origin or of 
recent origin ; but that once it became a public high- 
way by dedication, the parish was bound to repair. 
Such was the question raised in that case^ and Lord 
Campbell says there : <* If the township is liable at 
all, it can only be on the ground that the road was 
a common Queen's highway ; and, therefore, if the 
townahip is liable, the road is properly described. 
The question therefore is, whether it be proved that, 
at the time when the grand jury found the bill, the 
road was a common Queen's highway? I think 
that it was one, for statute Qeo. 4, c. Iviii., autho- 
rised the trustees to make the road, as a turnpike- 
road ; and in the preamble the Legislature declare 
tiiat the road would be a convenience and advantage 
to the public at large. The Act does not in so 
many words say that the road shall, when made, be 
a public highway ; and great reliance was placed 
by the deft.'s counsel on the absence of any such 
cj Lp i^es s words. I consider that, however, immaterial ; 
16r the Act gives the public a right to use the road, 
and makes it open to the public. Besides, if express 
words were necessary, the Act incorporates stat. 
3 Geo. 4, c. 126, which does contain words to that 
effect. Then it is argued, in effect, that the 
imposition of tolls on those using the road prevents 
it from being a public common highway. The 
deft.'s coimsel were forced to admit that, if an 
ancient highway were turned into a turnpike-road, 
the imposition of toUs would not prevent its con- 
tinuing to be repairable by the puish ; but a dis- 
tinction was made between an old and a new 
highway in that respect. But I am of opinion that 
the rule of law is, &at the parish is liable to repair 
all highways, whether new or old. I concur in what 
is said on that subject by Abbott, C J^. in Rex v. 
Netherthong^ **By the general rule of law, the 
inhabitants of any district who were liable to the 
repair of aU the roads there, previously to the intro- 
duction of a new highway, are also liable to the 
repair of that highway. Where the new road has been 
made by private persons, dedication by the owner of 
the soil, and user by the public, and adoption by the 
parish, wx^ according to my notion of the law, 
material circumstances, as proving that an irre- 
TOcaUe licence to use the way has been given to the 
public, and as being evidence that the way is a 
public common highway : the liability of the parish 
to repair is a consequence of its being a public high- 
way. In the present case, the road has become a 
hi^way, not by the dedication of the owner of the 
ioil, but by virtue of the Act of Parliament which 
gives all persons a right to use it for the purposes of 
tralBc till the Act expires, that makes the road a 
public hi^way ; and an incident to that is, that the 
township mu«t repair it." He then gooB on to deal 



with the case of Rex v. Melhr, where the pwiod 
during which, by the Act, the road was to be a high- 
wav had expired before tiie road was out of repair, 
and the court determined that it had ceased to be a 
public highway. The distinction was taken in 
Reg. V. The Inhobitants of Lordsmere, that so long 
as the Act continued in force the road was a public 
highway, and the parish was therefore liable. Now, 
I take it from that, that in reference to all roads in 
England, before any liability to repair can arise in 
the parish, they must be roads irrevocablydedicated 
to the public by the private owners, and accepted as 
public highways, or if they are made by Acts of 
Parliament, there must be words in the Acts which 
make them Queen's public highways ; and as to the 
imposition of tolls, it appears to me that that would 
scarcely make any difference as to the character of 
the road, once it was established to be a lilghway, for 
the trustees are trustees of the highway to maintain 
it. The tolls are a fund to maintain it, but if they are 
insufficient, their existence does not supersede the 
liability of the parish. In the cases which arose in 
reference to roads established by Act of Parliament 
in England, it will be found that by the Act they 
were made Queen's public highways ; and therefore, 
by that observation, I dispose of those cases. It 
therefore remains to be considered whether this is 
a Queen's public highway ? and on the best con- 
sideration I can give, I think it is not so, in that 
sense which would transfer it to the commissioners 
of the township of Rathmines, and make them liable 
to repair it. What I rely upon as showing this is, 
that this is stUl one of the trackways of the canal, 
subject to be used by the company in its whc^e 
extent, subject to their user as a trackway for Hie 
purposes of their navigation ; and from all I can 
see, it may be necessary now or hereafter to use the 
entire of it ; but there it remains as their private 
property, though subject to any rights the public 
have acquired in the meantime. But has there 
been any dedication of this road to the public, or 
an acceptance of the road by it ? I can find none 
such. It is not a dedication to say, <*Upon thia 
road, which we must retain, we give you liberty to 
pass, paying a toll which will go into our private 
funds." How have the company dedicated this in a 
manner that would make it a Queen's highway, 
would vest it in the Rathmines Commissioners, 
would have formerly authorised the surveyws of 
highways, if any, to enter on and repair it, so as to 
make it more convenient for public traffic; and 
would now authorise the commissioners to enter 
on it and repair it as they think fit? What 
is there either in the 11 & 12 Gea 8, c. d, to dedare 
this to be a public highway? The distinction 
is even taken in the Act between this trackway and 
a public road ; and there is in the provisions about 
toll-bars a declaration that they are not to interfere 
with the use of any public road. Well, I can find 
nothing in the subsequent dealings inconsistent 
with the position which the Legislature gave the 
canal company, when it passed the 11 & 12 Geo. 3, 
c. 81, and authorised them to erect a toU-bar. Now, 
a nuitter was stated in the course of the argument 
which we cannot take into consideration. It is said 
that a diversion had taken pUce, and that the true 
trackway was a path along the canal. That may be 
the case, but it does not appear on the pleading, 
and we can only tske into account what there 
appears. On the whole, therefore, it appears to me 
that this, being a portion of the trackway of the 
canal, has not become a Queen's public highway 
within the meaning of the 11 & 12 Vict. c. 84, or 
within the meaning of the interpretation clause of 
that Act. The second question was debated when 
the case was before us on the conditional order, 
namely, whether a mandamus was in this case the 
proper remedy, or, rather, whether it was a lemedy 
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at all. On the part of the prosecutor it was said to 
be the proper remedy ; and authorities were cited 
in which it was said that the courts in England had 
granted a mandatnus. On the other side authorities 
were cited, in which it appeared to be de- 
cided that the courts in England never granted 
a nuwdamus to compel commissioners to repair, 
but left the parties to their remedy by in- 
dictment. One reason was that it was more 
oouvenient, and also that the line imposed on con- 
viction would IJe expended on tlie repairs of the 
road. However that may be, that is not the ques- 
tion I propose to consider, but the question as to 
whether a mandamus is the proper remedy, having 
regard to the fact of the liability, if any, on the 
Bathmines Commissioners, being imposed by the 
Towns Improvement Act, and the neglect to per- 
form it being declared to be a misdemeanor and 
punishable by indictment by the same Act which 
imposes the obligation. I allude to the 40th section, 
which says that '* the commissioners shall be deemed 
guilty of a misdemeanor for refusing or neglecting 
to repair any public highway within the limits of 
tiie special Act, and shall be liable to be indicted 
for such misdemeanor in the same manner as the 
inhabitants thereof, or of any puish, township, or 
•ther district therein, were liable before the passing 
of the special Act.** The question was before the 
court on the conditional order, and in making abso- 
lute the order, the court guarded itself against 
intimating any opinion on the question. The Lord 
Chief Justice, in delivering judgment, expressly 
stated that the object in making absolute the 
order was, that the question might be raised 
more solemnly on the return, and I myself, in 
adding an observation or two, took care to guard 
myself in like manner. The impression on my 
mind was, that it was improvident to make the 
order absolute, because an indictment was tiie 
true remedy. I find, from the note taken by 
the reporter of the court, that in following the 
Lord Chief Justice, I pointed out that the inser- 
tion of the remedy in the statute not ^one 
affects our discretion in issuing the writ, but takes 
away the discretion. That point appears to have 
been decided in Rex v. Eobinson, 2 Bur. 799, where 
Lord Mansfield laid down the law as follows : *^ 'Hie 
rule is certain, that where a statute creates a new 
ofifence, in prohibiting and making unlawful any- 
thing, whidi was lawful before, and appoints a 
specific remedy against such new ofiFence (not ante- 
cedently unlawful, by a particular sanction and par- 
ticular method of proceeding, that particular metiiod 
of proceeding must be pursued, and no other, and 
this is Uie resolution in Costless case, Cro. Jac. 643 ;" 
and the ruling in Castle's case supports Lord Mans- 
field. Now, the way I apply that is this. The obli- 
gation to repair is the creature solely of statute. 
It could not be otherwise, as the commissioners 
themselves are created only by statute, and in 
respect of the township, there was no obligation to 
repair before, as the obligation lay on the county of 
I>ublin through the grand jury. So the same sta- 
tute wliich creates the obligation gives the remedy 
by indictment, and I read it " punishable by indict- 
ment and not otherwise," unless by a class of cases 
on the Grand Jury Acts, where an infonnation may 
be filed. No doubt has ever been cast upon Uio 
V. Robinson, It has been recognised in many cases, 
especially ini2er v. Carlisle^ 3 B. & Aid. ICI, and 
applying that rule to the present case, it appears to 
me that though this is a mandamus songht for by the 
Attorney-General prosecuting on the part of the 
Crown, this is not a question of discretion ; that 
the discretion is taken away, and that though we 
made the order absolute, still it is open to us on the 
return to the writ, as a matter of law on which we 
liave gone wrong. On tliose grounds, therefore, I 



am of opinion that judgment should be given for the 
commissioners. 

Hateb, J. — ^When I look at this brief, and find 
that some twenty-seven points have been put 
forward to be relied on, I feel I am under a per- 
sonal obligation to Mr. Jellctt for having put them 
under a sort of hydraulic pressure, and reduced 
them to three points, which I therefore take up. 
The first question is, whether a writ of mandfotws 
is properly applicable to cases of this description, or 
whether the party should not be left to an indict- 
ment. The next is as to the structure of the plead- 
ings. The next is the question as to the liability of 
the def ts. to repair the road in question. As to the 
first, the 49th section of the Towns Improvement 
Act, which is incorporated with the Rathminee 
Improvement Act, enacts [his Lordship read the 
section, which has been already given], and it is 
contended, on the authority of the case of Reg* 
V. RobinsoHy that the remedy by indictment alone it 
applicable ; but the answer to that, I take it, is a 
short one. This is not the case of an offence created 
by statute, which, while creating the offence, also 
appoints a specific remedy. The offence of neglect- 
ing to repair a highway, whosoever may be the party 
liable to it, whether parish, individual, or any othor 
person, the offence is one at common law, and all 
the statute does is to transfer to the commissioners 
the liability which had rented on the parish, but- 
which in Ireland, since the grand jury system 
was introduced, has been discharged by pre- 
sentment. The question, then, is, can the remedy 
by mandatnus be resorted to as a concurrent 
and more efficacious remedy than that by indict- 
ment ; and was the court right in granting 
the mandamus as it did ? It purports to be granted 
on the prayer of the Attorney-General. No case in- 
deed was cited of such a grant, but if we are to be 
governed by the analogy of the writ of certiorari^ the 
exereise of the court's discretion is so much a matter 
of course that the Attorney-General might almost 
demand it as a matter of right. The case most 
strongly relied upon against the propriety of granting 
the mandamus was that of Rex v. The Trustees of 
the Oxford and Witney Turnpike Roads, There two 
parties had a contest as to the repair ef a road. 
One of them applied for a mandamus, and the 
Court refused it. Though I do not altogeUier concur 
in the observations of Lord Denman, I think the 
court was right. It is an abuse of the writ to make 
it merely ancillary to a contest between individuals. 
The case here is very different. The Attorney- 
General alleges a duty in a public body, and a neglect 
of that duty, and so he comes here not so mudi to 
punish, as to remedy a public mischief. I think that 
a case within the scope of the writ, and that the 
court was right in making absolute the conditional 
order for the mandamus. The next question is as to the 
pleadings. The 79th section of the Common Law 
Procedure Act 1856 is important. It enacts that 
<<the provisions of the Common Law Procedure 
Amendment Act (Ireland) 1853, and of this Act, so 
far as they are applicable, shidl apply to the pleadings 
aud proceedings upon a prerogative writ of mandamus 
issued by the Court of Queen's Bench, but subject to 
any general rules which the said court may make, 
and which it is hereby empowered to make in relation 
thereto." This enactment seems to have been lost 
sight of by both sides. Neither party applied to the 
court for permission to file a surrejoinder. Passing 
by this as a mere irregularity, let us look at the 
general purport of the return. It is averred that 
this never was a highway. If this is so, cadit 
qucestio. Then the defts. go on to state several 
matters intended to show that the road was not such 
a road as the defts. are bound to repair. The 
return being in the nature of a plea in excuse, the 
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'defts. may set out any number of matters which are 
not inooniisteiit with each other; and the defts. 
having set out as many several matters as they 
think fit, the prosecutor is authorised to plead to, 
4)r traverse all or any of the material facts so 
pleaded. He is not obliged to plead to the whole 
return, but may select such portions as he thinks 
materia], and make them the subject of a traverse 
<nr a plea in confession and avoidance. We now 
icome to the third question. By the 11 & 12 Geo. 
•8, c 31, the Grand Canal Company was incorpo- 
:Tated for the purpose of canying on to completion 
.a project which had been undertaken by commis- 
doners, but which was then still ufifinished. From 
<the 2 Geo. 1, the Legislature had been engaged in a 
grand scheme for promoting the inland navigation 
<rf the country. Very la^ sums of money had 
tfrom time to time been vot^ but as the difficulty 
:aod expense of the undertaking seemed to increase 
with its progress, it was resolved in 1771 to have 
jecourse to private enterprise, and then a joint-stock 
•company was formed. By sect. 16of the 11 & 12 Geo. 3, 
4dl the property then vested in that inland corporation, 
4Uid all moneys granted for the same purpose, were 
4ranflf erred to the Grand Canal Company, and full 
^wers were given to it for completing the works ; 
and as a remuneration for the expense to which they 
ahoold be put, power was given to them by the 27th 
'Section to levy certain rates and duties, therein men- 
ttioned, on goods and passengers carried on the canaL 
By sect. 33 the company is entitled to take tolls 
4m vehicles passing along its trackway, for which 
tolls it may distrain and sell ; and sect. 35 enacts 
ihat the clear profits which shall arise to the company 
from the sev^id duties vested in them by the Act, 
OT so much thereof as shall be thought proper, shall 
at fixed periods be paid to and amongst the res- 
pective proprietors of the joint stock, in proportion 
to their shares and interests therein. Now, before 
passing to a later period of legislation, it may 
be well to notice the state of the law then as to 
turnpikes. In 1729 the first turnpike-road Act 
*was passed in Ireland. During the ten years then 
following. Acts were passed for turnpikes on 
twenty-nine different lines of road. Each Act 
^begins vrith a recital that the road to which 
it relates is out of repair and dangerous and 
<»nnot be kept in repair by the ordinary course 
appointed by the laws and statutes of the realm. It ' 
then constitutes a board of trustees to levy tolls from 
passengers, and gives the trustees powers of distress 
and sale. It then directs the tolls so levied to be ap- 
plied first in defraying the expenses of procuring the 
Act, and then in defraying the expenses of repairing 
the road, and paying salaries, and the trustees are em- 
.powered to borrow money. By the 3 Geo. 3, c. 11, 
special provisions are miade as to the tolls on the 
.trackways of the Inland Navigation Corporation. The 
^th section enacts, that in order to preserve and 
.keep in repair the several track-roads which then 
were or thereafter might be made along any canal 
<or navigable river, by the direction of the said cor- 
poration, it should from and aiter the 1st May 1764 
be lawful for the said corporation to erect or cause 
'to be erected, one or more gate or gates, turnpike or 
I turnpikes, in, upon, or across any track-road or 
•other road, which now is or hereafter by the direc- 
'*^tion and order of the said corporation shall be 
rmade along or on the banks of any canal or naviga- 
. ble river, and also such toll-house or toll-houses as 
they shall judge necessary ; and the corporation 
. may from time to time appoint such toll and duties 
to be there demanded, received and taken, as men- 
tioned in the section, as they shall think fit and 
reasonable ; and all the tolls or duties which shall 
•be collected or received, the necessary charges of 
^collecting the same being first deducted, shall be 
^ppli^ to repair and keep up the said road, and if 



not wanted for that use, to such other use for the 
benefit of the works undertaken or to be under- 
taken by the corporation ; and then it gives a power 
of distress and sale for levying the tolls. Now let 
us observe here, that the Inland Corporation was 
maintained not as a public body for its own advan-> 
tages like the canal company. It was a great com- 
pany constituted for a great public object ; it was 
supported by taxes laid on the public, so as ta 
create a fund to cany out the project, and therefore 
not a farthing was to be laid out for the benefit 
of the Inland Navigation Corporation, but all was 
to be laid out for the works themselves. Let me 
here mention also that this is the more important 
because it appears from the pleading before us that 
the piece of road here was one of the very pieces of 
ground for which this enactment was made. This 
was ^e state of the law previous to the passing of 
the Grand Canal Act, at the time these trackways 
were vested In the corporation for public purposes. 
There can be no reasonable doubt, then, whether we 
consider the language of the statute, or the facts^ 
that the trackway was one of the highways of the 
kingdom, and that the erection of turnpikes was 
tolerated only by reason of the necessity of securing 
a fund for the repair of the road. I find nothing 
in Uie 11 & 12 Geo. 3 which militates against this. 
Even without the aid of modem authorities, I would 
not hesitate to hold that, as soon as the Grand CanaL 
opened for traffic, and turnpikes were raised, it 
became at once in every part of it a public highway 
in dedication, over which aU subjects of the King 
had free right of passages at all tunes, and it could 
not be said to be in the exclusive possession of the 
company. The acts also of the company are evi- 
dence of a dedication. Are we to be told that what 
till then was unquestionably a public road was by 
force of that Act reduced to a private road, and the 
public denuded of rights whidi they had enjoyed, 
and for which they had paid ? It is said that the 
tolls here are to be for the benefit of the shareholders. 
But it is averred in the return that this trackway 
had never been repaired by grand jury presentment, 
and this being the ordinary course, ^erefore the 
trackway could not be a highway. This leads me to 
say a word as to the jurisdiction of grand juries over 
pubUc roads. At common law the obligation vested 
m the parishes, and this continued in full force till 
the institution of the grand jury system, which, I 
believe, derives its origin in the 10th Car. 1. Now, 
the object of that was not to annul,* but to supersede 
it by providing a more effectual means of repair. 
But even the public roads were not exempt from 
grand jury supervision. Accordingly, by 17 Geo. 8, 
c. 50, the treasurer of the road might be summoned 
before the grand jury and examined, and if money 
was found to be in the treasurer's hands, the grand 
jury was entitled to make an order to have it 
expended on the repair of the road. Then we have 
the 36 Geo. 3, c 55 (Ir.), sect. 87 of which enacta 
Uiat nothing in the Act contained " shall extend, or 
be construed to extend, to take away from any 
grand jury the power or the obligation of repairing 
any turnpike-road within their counties, but that 
every such turnpike-road may be repaired or 
widened, or footpaths made thereto, in like manner 
and under the Uke regulations as if that Act had 
not been made. It is true that that Act is not 
applicable to the county of Dublin, but it is a strong 
legislative declaration, that making a road a turn- 
pike-road does exempt it from grand jury super- 
vision ; but this supervision is not to be exercised 
unless the road is in a bad state of repair. [His 
Loidship then referred to Bex v. Nttherthong ; Bex 
V. Oxfordshire; and Beg. v. Brightside Bierhw^ 
and continued:] 8uch being the state of the 
law at the time of the passing of the Kathminea 
Improvement Act, by the incorporation of the Towna 
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Improvement Act, the management of all streets was 
transferred to the commissioners. The inhabitants 
of the district were exempted from grand jury cess, 
and the commissioners by sect. 49 were declared 
guilty of a misdemeanor for refusing or neglecting 
to repair any public highway within the Umits of 
the special Act, and by sect. 50 it was enacted that 
the trustees of any turnpike-road should not collect 
Any toll upon any road within the limits of the 
special Act, or lay out any money thereon. In con- 
sideration of the township being made chargeable 
with the cost of making and maintaining the roads, 
bridges and other works which the commissioners 
were authorised to maintain and make within the 
district, it is enacted by sect. 28 of the Bathmines 
ImproTement Act, that the district should not be 
chargeable with the cost of making or maintaining 
any other like works within the county or barony, 
save and except those, the cost of which under 
statute 7 & 8 Vict. c. 106, are chargeable upon the 
county at large. By the Rathgar Improvement Act 
of 1862, 25 Vict c. 25 (loc. and pers.) the commis- 
sioners are still more sedulously invested with juris- 
diction over the roads in their townships. Sect. 23 
of that Act enacts that the " grand jury of the 
county of Dublin shall not have any jurisdiction, 
power, or authority with respect to the making or 
maintaining of any of any road or bridge within 
the district, but all roads and bridges within 
the district shall be made and maintained by the 
commissioners at the cost of the district, and the 
grand jury shall not have any jurisdiction, power, 
or audiority with respect to any other works 
within the district ; and bv sect. 24 the com- 
missioners are to have the like jurisdiction, 
power and authority as to making and main- 
taining roads and bridges within the district as by 
statutes 6 & 7 Will. 4, c. 116, and 7 & 8 Vict. 
c. 106, are vested in the grand jury. Such, then, 
"being Ae state of the law, little more is required 
than a calm consideration of it to lead us to a con- 
clusion as to the invalidity of this return. Many 
cases have been cited : from them all it appears to 
me that we must hold this to be a highway, and 
that not the less so because there is a turnpike on 
it. We need not consider whether sect. 50, as to 
the collection of tolls, empowers the commissioners 
to collect tolls ; be that as it may, the duty of the 
commissioners, as it appears to me, is to repair the 
load. 

O'Bbibn, J. — ^There are two principal questions 
in this case. It is not my intention to discuss the 
Tarious matters which are stated in the pleadings. 
I agree with my brother Hayes's observations in 
xespect to them, and I thii^ notwithstanding their 
complication, we are in a position to decide the 
questions arising in the case. One is, whether the 
commissioners must repair the road in question; 
the next is, whether the writ of mandamus is the 
proper remedy? Even if we were now to consider 
whether we should make the conditional order abso- 
Inte, I should come to the conclusion that it was a 
proper case for a mandamus. Granting that there is 
another remedy, I believe the general principle will 
he found collected in Tapping on Mandamus, p. 24-5, 
that though, as a general rule, a mandamus will 
not issue where there is another equally effectual 
lemedy, vet it will issue where the remedy is 
not equally convenient. Now, what will be the 
result of the judgment on mandamus for the Crown ? 
That the commissioners will be directed to do 
the act required. In the case of an indictment the 
only result will be a fine. It is true, that the fine 
may be applied in the repairs. It is, therefore, to 
be considered that the application here is by the 
Crown, not by an individual, or by even a public 
officer ; but here is an application by the Crown to 



compel the commissioners to do a duty which is 
thrown on them by the Act of Parliament. I shaU 
refer to a case on this very subject ; I allude Uy 
Beg. V. The Bristol Dock Ompany, 2 Q. B. 64. In. 
that case the writ issued, and a return was made to* 
it, and upon the argument on the return, one objec- 
tion t^en was that the mandamus was not, and that 
an indictment was, the proper remedy in the case- 
Here is Lord Denman's judgment upon that parti- 
cular point, " On argument, objection was taken to- 
the writ, because it only enjoined the doing that for 
omitting which the company are liable to indict- 
ment. But we think, even if such an objection did 
not come too late after the writ has issued, that it 
is entitled to no weight. Those who obtain an Act 
of Parliament for executing great public works . 
are bound to fulfil all the duties thereby thrown 
upon them, and may be called upon by this court 
so to do. If this breach of contract causes a public 
nuisance also, that cannot dispense with the neces- 
sity of a specific performance of the obligation con- 
tracted by them." Here the commissioners assume- 
to themselves the duty which these Acts impose^ 
I think, therefore, that that authority, and 
those cited in Tapping at the ptfige which I 
have mentioned, show that the objection cannot 
be sustained even if it were open, as to which 
I see great difficulty once the writ has been 
granted. However, the other question is one 
wluch it is perfectly open to the parties to raise 
here, namely, whether this is a highway, the obliga- 
tion to repair which is thrown on the commissioners?' 
Now, the first Act to which I shall refer is the 
General Towns Improvement Act of 1847, which is 
incorporated in the two special Acts. The 8rd sec- 
tion of that Act contains these words : ''The word- 
*■ street' shall extend to and include anyroad, square, 
court, alley, and thoroughfare within the limits of* 
the special Act," and the 47th, 48th and 49th are the 
sections which bear more immediately on the qnes- 
tion in the case. The 47th says that *' the manage- 
ment of all the streets, which at the passing of the- 
special Act are or which thereafter become public 
highways, and the pavements or other materials, as 
well in the footways as carriage-ways, of such streets, 
and all buildings, materials, implements, and other 
things provided for the purposes of the said high- 
ways, by the surveyors of highways, or by the com- 
missioners, shall belong to the commissioners." And 
sect. 48 says that ''The commissioners, and none 
others, shaU be the surveyors of all highways within 
the limits of the special Act, and within those Umits 
shall have all such powers and authorities, and be 
subject to all such liabilities, as any surveyors of 
highways are invested with or subject to by virtue of 
the laws for the time being in force ; and the in- 
habitants of the district within the said limits shall 
not in respect of any lands situate within the said 
district be liable to the payment of any highway 
rate, grand jury cess, or other payment in respect 
of mtaking and repairing roads within the otiier 
parts of the parish, township, barony, or place in 
which the said district or any part thereof is situate.*" 
This was an Act of Parliament intended to apply 
both to England and to Ireland. It is certainly a 
very inconvenient mode of legislation, because 
words and phrases are used in a general Act of this 
sort, which are wholly inapplicable to the state of 
things in Ireland. So that what we must do, unless 
there is something manifestly repugnant, is to apply 
it so far as the state of thii^s in Ireland enables us 
to do. A good deal of stress was laid by Bfr. 
M'Donougfa on the phrase '* surv^ors of highways,"' 
and on uie fact that no such office was loiown in 
Ireland. Be it so : the result is that the provisions- 
as to surveyors of highways do not apply to Ire- 
land; but the substantial part of the section, that 
relating to the management of streets, and ti» 
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vesting of parementt and materials, &c., in the 
commianonera, does apply : as also that part of 
sect. 48 which exempts the inhabitants of the 
districts from payment of highway-rate and grand 
jury cess. They comes sect. 49, enacting that 
**tiie commissioners shall be deemed guilty of a 
miademeanor for refusing or neglecting to repair 
any public highway within the limits of the special 
Act, and shall be liable to be indicted for such mis- 
demeanor in the same manner as the inhabitants 
thereof, or of any parish, township, or other district 
therein, were liable before the passing of the special 
Act." That seems to me to put the remedy by 
indictment against the commissioners on the same 
footing as the remedy by indictment against the 
inhaMtants. Well, I belioTe, in the recollection 
<if any one no such thing was known as sen in- 
dictment against the inhabitants of a parish in this 
country ; and I think, if there was an indictment 
against the commissioners to be supported by this 
section al<me, it would be very difficult to maintain 
it. Well, we now come to the Rathmines ImproTe- 
ment Act, which incorporates the general Towns 
ImproTement Act, and sect. 28 recites tiie transfer 
of the powers of the grand jury to the commis- 
aioners. It is said that this cannot apply in the 
present case, because in point of fact the grand jury 
nerer presented for or interfered with this road, but 
ea looking at the 28th and 83rd sections of the 
Bathmines Act, and the corresponding sections of 
the Rathgar Act, it is manifest that, though their 
effiect was to trsinsfer to the commissioners all the 
powers of the grand jury, there is nothing to limit 
their powers to what the grand jury had. The 
oommissioners had had by the general Act the 
fullest powers to manage all streets within their 
district The grand jury had certidnly nothing to 
do with this particular road, but there is nothing in 
the 28th section of the Rathmines Act either ex- 
pressly or by implication to show that the com- 
miseioners are only to deal with the roads which 
the grand jury had. Then the question is, is this 
a road the repairing of which is cast on the com- 
missioners? In my opinion it is. The state of 
the law, the several Acts of Parliament relating 
to the canal company, have been fully stated by 
my brothers. I diall only refer to one, the 11 & 12 
Gea 3, c SI (Ir.). The dSrd section of it allows 
tiie company to erect turnpikes on their track- 
ways, and to take tolls, and sect. 34 prorides ** that 
sndi toll shall be paid only at one gate, and but 
once in any one day ; and that no road which is 
now public shall be thereby obstructed." That pro- 
vision as to public roads not being obstructed can- 
not be relied on as drawing any distinction between 
the trackway and public roads ; but the Legislature 
gaye the public a right to use that as a highway, 
provided they paid a toll. The power of the com- 
pany is limited to the amount of the toll, and to its 
being paid but once. Subject to those provisions, 
I think the company had a right to the road, and I 
think it is a public road within the meaning of those 
sabsequent Acts. ¥^hat is the definition oi a high- 
way ? A veiy short definition will be found in the 
Bote to Davagton v. Pam, 2 Sm. L. C. 128. It is 
there said, *' A highway is a passage which is open 
to all Hie King's subjects." The writer goes on to 
My : '*Mr. Wellbeloved defines it to be a thorough- 
fare ; bat there are still doubts whether a highway 
mast necMsarUy have been originally a thcnough- 
fare ; and it seems, at all events, that if a highway 
were stopped at one end, so as to cease to be a 
thoroughfare, it would in its altered state continue 
a highway: (per Patteson, J., Rex v. Marquis of 
DomuMn, 4 A. lb E. 713.) However, I have 
adopted the above definition as the safest ; since, 
whether or no a passage to be open to all the King's 
subjects need be a thoroughftfe, it is clear tiiat 



every passage which is open dtjwrt to all the King's^ 
subjects must be a highway." That this is a high- 
way to which the public have a right to resort, is 
clear. That case in 15th Q. B. 689 is dedsive 
on that proposition. It will be observed, in read-* 
ing the judgment of Lord Campbell and of the 
other jud^ of the court, that they held that the 
fact of the party who dedicated the road having a 
toll on it does not prevent it from being a highway. 
Upon that state of things, what is the reason why 
these parties should not be bound to repair? Is it 
the fact that the canal company receiving the toll 
may be the party primarily liable. That may be ;. 
but the conmiissioners are answerable to the Crown, 
and if the canal company have received tdls, and 
are bound to keep the road in repair, it is open to 
the commissioners to proceed a^^ainst them. Upon. 
these grounds, I think that our judgment should be 
for the Crown. 

Lbfrot, C. J. — On the first question in this case, 
I am of so doubtful an opinion, namely, whether a 
mandamus would He, that I would rather concur with 
my brother Fitzgerald, for the purpose of leaving it 
an open question to have more consideiation than it 
has had from me. The inclination of my mind is 
to follow the doctrine laid down by Lord Mansfield 
in the case cited by my brother Fitzgerald. On 
that part of the case I give no definite opinion, 
but I concur for ^e present in the view taken by 
my brother Fitzgerald. With respect to the main- 
question, whether this was a public road, the duty 
of maintaining which was thrown on the commis- 
sioners because it was a public road, I must say, if 
I wero to go into the case as I should desiro to 
do, I could do little more than take the line and 
foUow the course which has been so clearly, and, 
in my mind, so satisfactorily taken by my brother 
Fitzgerald, leading to the conclusion which he 
came to, and in which I fully concur, that this 
was not a highway within the meaning of 
either the special Act or the Towns Improvement 
Act. The ground upon which it has been argued 
that this was a public road, was by speaking of a 
dedication — a dedication created by the Act of Par- 
liament or authorise by it, and acted upon, or 
created by the company pkno jurty having got the 
property — ^the land, whidi they have by their Act 
dedicated to the public. Well, now, witn respect to • 
the act of dedicating it to the public, and making 
these trackways public roads, or making it impe- 
rative on the company to contract or contiol their 
absolute right over these trackways; see what the 
effect of giving that construction to the Act of Par- 
liament would be. It would literally make it J^ 
<U S0. Can any man who ever saw the way in which 
the canal company cany on business in respect to 
these trackways, suppose that they could for an 
hour cany on business if they were subject to be 
interrupted by the general use of the public going 
along the rcMid, while their horses were drawing 
their boats by the same road? And while that is • 
going on, the whole body of the pubUc is to be at 
liberty to take up the trackway as it pleases I The - 
object of the Act of Parliament was to give the 
company the power of allowing the public to use ths 
road, simply as a source of revenue, so far as they 
conveniently could ; but they wero not forced to 
relinquish to the public tins right of ownership, 
which was essential to their enjoyment of their pro- 
perty. The object was to allow the company to turn 
these trackwayB to account^ for their benefit, so 
far as they conveniently could; and th^ weie 
allowed to erect toll-gates and take toSiM, and 
with a view to raise a revenue so far as th^ 
conveniently could, they are allowed to open 
these trackways to the pubUc, as often, sad 
so long, as they may find it oenvenient and 
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compatible with the carrying cm of their work. 

They were obliged to make a profit as far as 

they could, consistently with the Act of Parliament, 

hat are we to consider that as a grant to the public 

'-of a right which would be totally inconsistent, if it 

"vwere to be carried out, with the great principle of 

^the Act, which is to benefit this great public 

- concern, and to induce persons to engage in it by 

giring them the property in these trackways, and 

^enabling them to make as much profit as possible, 

not to place them in a state of impossibility of 

• canying on their work, but to give them an 
. additional adyantage? As has been obeerred by 

my brother Fitzgerald, there is a plain distinction 

• iOn the face of the Act between the public highways 
and these trackways. The rery provision showing 
:this distinction is decisive, and therefore I confess 
^without repetition ; and I could not, without repeti- 

r tion, add anything to the line of argument which 
he has taken, without going further into the case 

t^than this. Looking at the object and recitals of the 
Act, I would say that it would be giving it a mon- 

• 4itrou8 construction and making it feh & m, if the 
construction now contended for were to prevail. I 

4. concur with my brother Fitzgerald in omnibus ; on 
vvthe first question in order that it may remain open, 
l>ut as to the other I have no doubt at all. 

The Ck>uRT being equally divided, Fitzgerald, J., 
4» the junior judge, withdrew his judgment, and 
.'there was 

Judgment for the Crown, 



V. 0. STTTABT'S C0T7BT. 

T JSeported by James B. Davidson and Edwabd Wdrlow, Esqin., 
B«iTl8ten-«t-Liiw. 

Wednesday, Nov, 9, 1864. 
CuBiTT V. Smith. 

iBuildinff contract — Regulations of the Board of Works 
--Costs. 

^''Where a man, under contract to build according to a 
speet/£af plan, and according^ to the Metropolitan 
Buvmna Acts, commenced building according to the 
plan, which was in some particulars in contravention 
of the Building Acts, and upon being cautioned by 
Ac board, stepped building, and refused to proceed; 
it was 

^''Held, that he was bound to rebuild in conformity with 
the plan, modified so as to meet the requiretnents of 
the statutes. 

This bill was filed for the purpose of enforcing 

«ihe performance of a contract entered into on 

the 7th April 1859, between the pits. Mary Anne 

^ Cubitt, George Cubitt and Andrew Cuthell, 

v^executriz and executors of the will of the late 

'^Tliomas Cubitt, and the deft. Qeorge Smith, 

builder; whereby the pits, agreed to demise to the 

• deft a piece of ground and wharf on the south-east 
ride of the Pimlico-road, and south-west side of 
St. George's-road, abutting south-east on the 

'fOrosvenor-canal, together with a house to be 
t erected thereon, as thereinafter mentioned, together 
fwiiti the exclurive use of the canal, for the term of 
' tixtyrsix years from Lady-day 1858, at the rent of 
' 70/1 per annum. 

The deft, agreed that he should not be entitled to 

the lease thereby agreed to be granted until the 
k.* house thereby agreed to be built should have been 

Imilt and roofed in; and he also agreed that he 
•'•would, within eighteen months from the date of the 
^4mnreeinent, erect and build, in a good and workman- 

Uke manner, a biick dwelUng-house, with all proper 

• and necessary drains, fence walls, and appur- 
N ienanoes, of the value of 7002. at the least, such 

^ouse to be built not less than three stories high 



above the basement, and in elevation to be of a chsL- 
racter corresponding with the house erected by 
Messrs. Lambert and Chi^man, on the north-east 
side of St. George's-road, fronting the Pimlico-road, 
and near to the premises thereby to be demised, '- or 
according to an elevation, section, plan and specifi- 
cation to be previously approved of, in writinfc, by 
the pits., and according to the Act or Acts of Par- 
liament for the time being in force for the reg^a- 
tion of buildings in and near the metropolis, and 
to the satisfaction of the pits, or their successors in 
title, and of the surveyor for the time being of the 
ground landlord of the said premises, not only as 
regarded the mode of doing the work, but also as to 
the quantity, quality, species and scantling of the 
timber and other materiids to be used." There was 
a proviso for re-entry if the deft., his executors or 
administrators, should not in all things perform 
that agreement, so far as the same related to and 
ought to be performed by him. 

Soon after the execution of the agreement the 
deft, entered into possession of the land, and had 
ever since made use of it for his purposes of 
business as a builder. 

After eighteen months, the time specified in the 
agreement within which the building was to be 
commenced, Had elapsed, the deft, began to build the 
house according to a plan signed by one of the pits. 
The boundary wall on the east ride and the found- 
ations had been completed, and brickwork had been 
carried to the height of about three feet. The front 
line of the intended house next Pimlico-road pro» 
jected three feet beyond the adjoining one, the oocn- 
pier of which objected to the house being built in 
that manner, and complained to the Metropolitan 
Board of Works, who thereupon informed the deft, 
that he must build in a line with the adjoining 
house. 

The bill alleged that the pit. (Cuthell), at the 
request of the deft., went to look at the building, 
and after having done so, informed the deft, that he 
considered there would be no difficulty with the 
Board of Works if he explained the matter to them, 
and met their views so far as they were reasonable, 
and the deft, promised that he would do so, and 
modify his plans so as to meet their views. The 
deft., however, did not proceed with the building, 
and the ground on which he had oommenoed it, witii 
scaffold poles erected on the front and flank, and 
inclosed by an unsightly fence, was then in the 
same condition in which it was when the deft, 
stopped building in the latter part of 1861. 

The pits, further stated that they were imable to 
obtain a lease of the premises comprised in the 
agreement from the ground landlord until such a 
house as that descril^ in the agreement had been 
built, and they were therefore compelled to take the 
present proceedings. 

The bill prayed that the deft, might be decreed to 
erect and build, in a good and workmanlike manner, 
&c., on the said piece of groimd fronting the 
Pimlico-road, a brick dweUing-house with all 
proper necesaary drains, of the value of 700/, at the 
least, &c. (following the language of the agreement)^ 
and near to the premises by the said agreement 
agreed to be demised ; and to be built to the satis- 
faction of the pits., and of the surveyor for the time 
being of the ground landlord, &c. ; the {dts. being 
ready and willing to waive the benefit of the pro* 
visions of the said agreement relative to the appro- 
bation of themselves and the landlord's surveyor, if 
the court should decline to give the pits, the relief 
before prayed, without such waiver. Also, that the 
deft, might be decreed to accept a proper lease of 
the premises at the time and on the terms mentioned 
in the said agreement, the pits, offering to execute 
such lease. Also, for damages for the breach of 
contraot. 
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The deft., by his answer, alleged that he had heen 
in communication with the Board of Works, and 
had endearoixred, but without success, to remove or 
modify their objections to the intended house ; but 
lie denied that he had promised to modify his plans 
ao as to meet their views, inasmuch as the altera- 
tions required by the board would have had the 
effect of depriving him of the benefit of the foun- 
tiations, fot which he had, with the knowledge of 
the pit., paid the sum of 400/., and also of taking 
away a portion of land eligible for building. 

MaiinSy Q.C. and Fischer, for the pits., contended 
that the deft., according to the agreement, was bound 
to build a house. He must either complete that 
already commenced, and take upon himself the re- 
sponsibility of acting in defiance of the reg^ations 
of the Bond of Works, or erect one afresh, in con- 
fonuity with those rules. On the other hand, the 
pits, were perfectly willing to relieve the deft, from 
his contract altogether, by receiving back the land 
and aiq[»lying it to their own purposes. One of 
these alternatives must be adopted ; and they asked 
for the coats of the suit. 

Bacon, Q.C. and G. S. Law, for the deft., argued 
that, owing to the intervention of the Board of 
Works, it had become impossible specifically to 
carry out the agreement. To build in accordance 
with the plan therein specified would be to act in 
direct opposition to the board, and that the deft, 
was not prepared, and could not be compelled, to do 
The house had been conmienced in accordance with 
the plans specified in the agreement, and the pits., 
at the time of its commencement, had raised no 
objection. 400/L had been already spent by the defts. 
in its erection, and this sum would be lost were he 
compelled to begin again. It would be a peculiar 
hardship^ and one which the court would not inflict, 
but rather leave the pits, to their remedy at law. 
They cited 

Aorrw v. Jackton, IJ. dr H. 819 ; 
Brace v. Weknert, 25 Beav. S48. 

The Vicb-Chanckllor.— The agreement is per- 
emptory in its provision that a house shall be 
built which shall be in accordance with the Acts 
of Parliament for the time being in force for the 
regulation of buildings in and near the metropolis, 
'lliat ia a perfectly clear and sensible stipulation, 
and it is one which bound both parties. The deft., 
however, undertakes to show that, by the terms fi 
the agreement, he was bound to erect a building 
wliich would be in violation of the regulations of the 
JBoard of Works ; or, in other woids, that he was 
bound by the agreement to erect a building 
which would be in violation of its own terms, 
irhlch was nonsense. A plan has been approved 
of, which in erery respect shows what the 
elevation, and the form, and the dimensions of 
the house were to be. There was an inadvertence as 
regards the site of the house as delineated upon the 
plan, and it was not such as to meet with the 
approval of the Board of Works. But there is 
not enough to show that the site might not be 
adapted to the regulations of the board. It is 
said, however, that if it were so adapted the deft, 
would be exposed to a loss of 400/., and that there- 
fore the agreement ought not to be performed by 
him. The cases cited are of no authority in this 
case, because here a plan has been approved of by 
both parties, and all done except as to the site, and 
that is to be* regulated by the regulations of the 
Board of Works. The biU prays that the deft, 
may be decreed to erect a building according to 
the plan approved of, except so far as it relates to a 
site of the house, which must be according to the 
Acts of rartiameat in force for the i«gulation of 



buildings in and near the metropolis. The declara- - 
tion ^will be, that the agreement must be specifi- 
cally performed, and it appearing that a plan ha» 
been approved of except as to the site, the deft, be 
ordered to erect a house accordingly, save that it 
must be in accordance with the Acts for the regula- 
tion of buildings in and near the metropolis. If it- 
had not been for the course jmrsued by the deft. 
I would have made the decree without costs, the- 
demerits being equal upon both sides; but under 
the circumstances I will not deprive the i^t. of', 
his costs. 

Solicitors : for the pits., James and John Hoptoad ^ 
for the deft., Zair, Hustey and Hulbert. 
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Prior and anothrr t;. Kirkham and akothxr. 

Loan society — Principal and surety — Bond-^Actien on 
against surety— ^Notice to surety ofprincipatsde/auU 
— JS^itabie defence — Printed rules of socuHy^ haw far 
binding on surety. 

In an action upon a bond and a promissory note, defts* 
pleaded, by way of equitable dejence, in substance, 
that the bond and note were made by defts. as 
sureties for P. in his lifetime, to secure the pay- 
ment by P. to a loan society whereof pits, were 
treasurer and secretary, of 50L by weekly install 
ments of 6s., and that the said bond and note 
were made upon the terms and conditions that 
defts. should only be liable thereupon to the extent of 
any deficiency in the amount of such payments by Jri, 
and that in the event of P. homing more than four 
weeks* payments in m-rear, the committee {yaihereof the 
pits, were members) should immediatefy inform dejfts. of 
the same. Averments of P. becoming more than four 
weeks in arrear, and failure of the committee, or pits., 
or any person, to inform defts. thereof until a long awT 
unreasonable time after P.*8 death, and after the death 
of a co-surety with defts., whereby defied risk as 
sureties rvas improperly increased, and tkey were pre' 
eluded from enforcing payment by P., and were greatly 
damnified: 

Held, thai a rule, in a book of minted rules of the society^ 
stating that *^ if any manher who has had his share 
advanced becomes more than four weeks' payments in 
arrear, they (the committee) Mould immediately inform 
the sureties of the same, ana have power to institute legal ' 
proceedings against them," even if it were binding and 
obligatory tipoft members of the society as between 
theiHsdves, yet was no part of the contract between the' 
pits, who were tnembers, and the defts. who were not 
members, and did not enable defts., as sureties, to set ^ 
tlie want of such notice as an equitabk defence to^ 
pits.* action. 

Declaration. — First count : 

On the joint bond of defts. dated 8th Dec. 1866, whereby thev 
became bound to pita, in IQOL oondittooed for payment of tOL 
on Ut Jan. 1867 and afterwards on IstJan. ISftTsafdMI. beoame 
and was due and payable to pits, and was still unpaid. Second* 
count :— On the joint promissory note of defta. of the like date for 
SOL payable to pits, on demand for value received, and defaalt in. 
payment, and with the common money count Claim SSI. lU ML 

Fleas : 

2. Equitable plea to first count That the bond was mad*- 
and entered into by defta. solely aa sureties for one FCole In 
his Ufetime, now deceased; that ia to say, to seonre the pay^ 
ment by Poole to a certain loan society, whereof pits, were 
treasurer and secretary reroectiyely, of MIL by weekly instal- 
ments of fii. And the said bond was made and entered int9 
by defta. upon the terms and conditions that defls. should only 
be liable upon such bond to the extent of ai^ delkdency in the 
amount of the payments to be so made by Foole, and that in 
theetfnt of PooWi becomtng mare tkan f»mr ifirtv pofnunti in 



amount of 'the paymwnts to be so made by J 
i bfconiito mare tkon /bar 
orrcor, the committee (fcHereof ptti. wre then and during alt the 
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4imt ktnin mtmtimtti n umbm V AoftOdimmtiiaM^ii^hrmd^fU 
«/ Ou taunt. Avennenta of matariality of tbe obsenranoe by 
pita, of the said tenna, of which pita, at the date of bond and 
•Iwajs had notioe, that Poole afterwarda beoame more than 
four weeka In ajrear; that neither the eommittee, nor pita, 
nor any person inf onned defta. of the aame tanmediately, nor 
until the expiration of a long and unreaaonable time after 
Poole*B death and the death of a oo-eurety with defta., fta, 
whereby defta* riak aa aoretiea waa Improperly inereaaed and 
defta were precluded from enfordlng payment by Poole. 

a Equitable to the flrat ooont That defta. made the bond 
solely as sureties of Poole, and for the purpose of securing 
payment by him of the money, in plea 3 mentioned, by the 
hntalmenta and in manner therein mentloDed, and upon tenns 
and conditions that defta should be cmly be liable to the 
«xt«nt therein mentioned, whereof pita then and always had 
notice. Averment of su h ee qu ent forbearance and giving of 
time by pita, to said Poole, without defta* consent, for a good 
consideration for payment of the said instalments, beyond the 
time when the same reapecttvely became due, to wit, until 
the death of the said Poole, whereby defta. were greatly 
« damnified. 

5 and 6. Equitable pleas to second count appLicar 
ble to the promissory note, similar in tenns to the 
second and third pleas to IJie first count applicable 
to the bond. 

The pits, are the treasurer and secretary of the 
Derby and Derbyshire Mutual Loan and Invest- 
ment Society. Hiud def ts. are sureties for a loan of 
• M. advanced to one Poole, a member, since de- 
ceased. The amount actually advanced to Poole 
was 24^, for which he had to repay 50£ by weekly 
instalments, the defts. Joining in the bond and 
note as sureties only. Poole repaid to the society 
in his lifetime, by weekly instalments, 211 18«. lOdL ; 
the last payment appears to have been made in 
May 1859. He died in Sept. 1859, and a co-surety 
.about two years ago. No notice was ever given to 
either of the defts. that the loan had not been 
repaid until service of the writ in this action, in 
May 1862. 

In rule 11 of the printed rules of the society is 
the following passage : — ** If any member who has 
iiad his share advanced becomes more than four 
weeks' payment in arrear, they (the committee^ 
immediately inform the sureties of the same, ana 
have power to institute legal proceedings against 
them.* 

At the trial before Martin B., at the London 
sittings after last Trinity Term, a verdict was found 
for pits., and leave was reserved for defts. to move to 
set it aside, and enter a verdict for defts. on the 
ground that the facts disclosed an equitable defence, 
and leave was also given to amend the pleadings if 
necessary, and a rule having been accordingly 
'Obtained by Field, Q.C. to that effect in this term, 

Hayes^ Seijt. (with MeOorX for pits., now showed 
-cause against it. [Maktin, B.— I take it that, if on 
the facts there is a defence, the defts. are not con- 
fined to the plea as drawn, but will be entitled to 
frame their plea to meet the case.] The defts. were 
1 sureties for a member of the loan society, but were 
notthemselves members of the society. Onamember's 
obtaining a loan he has not only to pay the 5«. 
.-arweek, but he, together with a surety, enters 
into a contract such as that contained in the bond 
.and promissory note on which this action is brought. 
Defts. rely on the clause in rule 11 as to the surety's 
having notioe of the principal being in arrear. 
[Bramwbll, B.— These rules are, so to speak, 
the constitution of the society, and as between the 
members rule 11 may be appucable, but how does 
it 9^7 to the surety who is not a member?] 
"Where there is a danse in an agreement between a 
princip^ and a debtor, in which th^ is a term in favour 
. of the principal and sure^, if there is a breach it will 
operate in discharge of the surety. But that is not so 
here. As between members, the rules are binding ; 
but here there was no breach of contract, unless it is 
open to defts. to qualify the bond and note by set* 
^gup this rule, which is solely between the mem- 



bers, and with which the sureties have nothing to 
do: {Brown v. Lojigky, 4 M. & G. 4e6; 12 L. J., 
N. S., 62, C.P.) In that case, too, a copy of the 
rules was given to the deft, which was not so here. 
Prejudice to the surety is the foundation of these 
cases: ( fTafto v. S^f^ioortA, 1 L. T. B^ N. S. 615 ; 
5 H. & N. 235 ; 29L. J. 229, Ex. ; afibmed in error, 
5 L. T. Bep. N. 8. 58 ; 7 H. & N. 358.) But that 
case is distinguishable^ for there it was part of the 
contract that the principal should insure, and it 
was a breach of that contract which prejudiced 
and so, as the court held, discharged the surety. Here 
there was nothing of that kind ; in fact, by the in- 
dulgence given, the sureties are here only called on 
to pay about half the 50/L ; whereas, had they been 
called on at the first moment, they would have had 
to pay all. [Pollock, C. B.~-Surely no mere for- 
bearance or abstinence of the creditor from suing 
the principal, provided he does not give time, re- 
leases the surety ?] These rules cannot be imported 
into the contract as a matter of evidence; and 
secondly, they do not bind pits, to give the notioe 
at all ; they merely give them the power to do so if 
they choose. [Pioott, B. refers to Gordon v. Z&re, 
8 E. & B. 1065 ; 27 L. J. 185, Q. B.] 

L. Kelly (with whom was FUld, Q. C.) contra, for 
defts. — Rule 11 was obviously made not only to 
regulate the rights of the principal, but the position 
of the sureties to protect them. Nor is there any 
reason why that should not be so. What is the 
object or utility of the rule if thesurety is not to have 
notice and be put on the qui vive as soon as the 
principal becomes in a precarious condition. The 
plea sets up a good equitable defence. It is obvious 
defts. were only sureties for the due performance of 
the contract by the principal. [Pollock, C. B. — ^Is 
there any case whidi says that a creditor is bound 
to exercise and enforce all and every condition 
which it may be in his power to do against a 
debtor?^ Rule 11 is relied on as a contract between 
the parties on the faith of which defts. became sure- 
ties. True they entered into a bond to pay 50/. in 
two months, and a promissory note on demand for 
the same amount ; but they knew th&t was not the 
real contract, but that the principal was to pay 5s. 
a-week. The general doctrine laid down in Pooley 
V. HarradtM, in £. & B. 431 ; 26 L. J. 156, Q. B., is 
relied on by defts. here, that equitably, under the 
C. L. P. Acts, a surety may show that he is a surety, 
and then is entitled to all his rights as such — one of 
such rights in the present case being to have imme- 
diate notice of the principal's default. That case 
was affirmed in the Ex. CL in Greemntgh v. M*'Ciel- 
hnd, 2 L. T. Rep. N. & 570; 30 L. J. 15, Q.B. 
Had defts. been sued on the bond at the expiration 
of the two months, they might equitably have shown 
the circumstances under which they executed it. 
By pits.' default they have lost their remedy against 
their principal, and their risk is increased also by 
the death subsequently of a co-surety, and so they 
are greatly prejudiced. 

Pollock, C. B. — I believe that we are all of 
opinion that this rule ought to be discharged. 
I cannot express my views better than in Uie 
language used by my brother BramweU in the 
course of the argument. The general rule of law in 
respect to matters of this sort, where there is a 
surety, is this : the creditor is entitled frequently to 
make his demand for a certain period, and to enforce 
it in a certain way ; but provided he does not tie 
his own hands up so as to prevent him from acting, 
he is not at all bound to do so. He may abstain 
from using any right that he possesses, and whether 
that is advantageous to the surety or not is not the 
question. The thing to be considered is, is he 
bound to do it ? If he is not bound to do iti the 
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tnieij cannot compel him. I think no case has 
been cited in any degree conntervailing the doctrine 
that has been laid down, and for that reason I think 
the rule ought to be discharged. 

Bbamwell, B. — ^I am of the same opinion. Mr. 
Kelly does not dissent from what is stated by my 
Xoid Chief Baron. But he says, here was a written 
contract that pits, would not go against the surety 
until after notice of the principal's being in arrear 
for more than the four weeks. That is the only 
question that he raises, and the only question that 
he could raise. I do not think more could have 
been said in f arour of it than Mr. Kelly has sud. 
I am of opinion there is nothing in the limited 
terms of the society's rules. It is a statement of 
the duties of the ofiicer, who is to inform the surety 
if default is made in payment for more than four 
weeks, but it is not obligatory on him to do so as 
between the pits, and the surety. 

Chaiciixix, B. — ^I am of the same opinion. I do 
not dispute the doctrine in Fbohf t. Harradine, that 
the def tSL, though apparently on the face of the bond 
the principal debtors, may show themselves by evi- 
-deuce dehors the contract to be only sureties, and 
may ayail themselres of any equitable defence which 
a surety may be entitled to set up. There is no 
attempt here on defts.' part to set up any binding 
arrangement between the creditor and the principal 
<dri>tor, which is dehors the contract, but only an 
attempt to show that the contract entered into with 
the sureties was a contract that entitled them to say 
that they were only to be sued after notice given to 
them, according to the rules, of the principal being 
more than four weeks in arrear, and I do not think 
that such was the contract. 

PiooTT, B. — ^I am of the same opinion. 

Hide disdutrgtd. 

Defts.* attorney, R H. Wilkins, 19, King's Arms- 
yard. 

C0X7BT OF OOUHOK PLEAS. 

Boported by W. Uatd and Lmfucr Smith, Esqn., 
Barrlst«r»-at-Law. 

June 18 and Jufy 4, 1864. 

Read v, Edwabds. 

Gione — Action for damages done to by defih dog — 
Scienter. 

The deft, kept a dog which was in the habit of hunting 
on its own aeeaumt, and had done so in thepUJ's woody 
where he prsserved gamey of which fact the deft, had 
dne notice: but notwithsttmding he took no stms to 
restrain the dog, and he again got into the wood and 
hilled and disturbedthe game : 

.Held, in an action by the pit. aaainet defl. for the 
damaoe done to the game, that the action was main' 
Unnabk: 

Also, that there should be no arrest of judgment, because 
the averment in the declaration that the dog was accus- 
tomed to pursue game should be taken to be proved in 
the sense in whim the action was maintainaok. 

Declaration. — Second count : 

For that on diren days and times the daft then knowing 
that eertatai of hia dogs were aocoatomed to hunt for and 
porane gune, and also then knowing that the pit presenred 
aad had gasie hi the wood and pHantatfcin of the pit berain- 
afler mentioned, ao negligently kept the aald doga near to the 
aald wood and plantanon, that through and by reaaon 
thereof the deffS aaJd doga broke and entered the said wood 
and i^ntaHfln of the pit, caliet 



called "Hoekexing-wood," aitaate at 
laged and deatroved the herbage, aoil 
and ran about, nnntedfChaaea, por- 



4taL, and trod down, damaged 

and nndarwood Uiweof^ and l 

aned, drove about and diatorbed, and kihed and 'destroye<f the 

. game, pheaaanta, hares and rabbita wMeh were in the wooda; 

by reaaon whereof lai^e qnantltieB of the ssid game, tic, were 



greatly terrified and alMghted^and oansed to leave the said wood 
and plantation and were iojared ; and by reaaon of the premiaes 
the pit hath been and is aeriooaly damnified uid injured, and the 
pit's il^t to ahoot and aport in the aaid wood and plantatioa 
hath been spoiled and damaged, and divers moneys heretofore 
expended and laid out in and about and incident to the raising* 
rearing, feeding, taking care of and watching the said game, 
ftOL, became and were wholly loat to the pit ; and the pit waa 
thereby caused to incur greater expense than he would have 
done in and about the watching and taking care of the said 
wood, game, Ac ; and the pit hath also thereby been daprived 
of the said game, &a, and of the enjosrment thereof, and of 
having such pleasure and recreation therein, which otherwise 
bat for the premises he would have had ; imd also thereby the 
pit hath been deprived of divers great gains and profits which, 
otherwise and but for the premlaeB he would have derived, 
and which might and would have accrued to the pit there- 
from, and from the disposal thereof. 

To this count the deft, pleaded : 1. Not guilty. 
3. That the dogs were not deft's. 4. That the 
wood was not pit's. 6. So far as related to the 
alleged right to shoot and sport> that the pit. had no 
right to shoot or hare sport as alleged. 6. That 
deft, did not know that the said dogs were accus- 
tomed to hunt for and pursue game, nor did he 
know that pit had and preserved game in the said 
wood. 

Issue was joined on these pleas at the trial 
before Cockbum, C. J., when a verdict was found 
for the pit. on the second count with BL damages. 

The following were the facts of the case : 

The deft, kept dogs at his house, which was some 
distance from Hackering-wood, in which, as the 
deft, knew, the pit. preserved game and reared 
pheasants under hens ; one of these dogs had been 
frequency seen by the pit's keepers hunting alone 
in this wood, and they cautioned the deft, about it, 
and told him he must keep it at home. The deft, 
did not, however, fasten the dog up, or do anything 
to insure its keeping at home ; and in the eariy part 
of August the keepers found it with another dog, 
not proved to be the pit's, hunting in the wood, and 
in the act of destroying a large quantity of young 
pheasants, immediately around the coops in which 
the hens were confined. The pit thereupon brought 
his action. A rule having been obtained, calling on 
the pit to show cause why the verdict found for 
him should not be set aside, pursuant to leave re- 
served, on the grounds that tiiere was no evidence 
of any infringement of the plt.'s right of shooting 
and sporting, and that the second count was framed 
for an infringement of the pit's right of shooting 
and sporting, and there was no evidence of any in- 
fringement of such right, or for a new trial, on the 
ground of misdirection in leaving to the jury the 
question of the deft's negligence, and in not telling 
them that the destruction of game was no ground 
of action ; or to stay entry of finalj judgment on the 
ground that the second count disclosed no cause of 
action. 

Hayes, Serjt (Afetcalfe with him) now showed 
cause.— The count is in case for damages done by 
an animal that ought to have been restrained by its 
owner. The scienter ib that the dog was accustomed 
to hunt by itself and pursue game ; but if the deft 
contends that it is in the nature of a dog to hunt 
game, it might also be contended that it was in his 
nature to worry sheep, but neyertheless it is clear 
that an action would lie for negligently keeping 
such dog : 

Hartley v. Haniman, 1 B. & Aid. 620 ; 

Cox Y.Barbedge, 18 C. B., N.S., 430. 
Also, if a man fires a gun near the decoy of another, 
with intent to damage him, he would be liable to an 
action : 

KedOe v. HidcerinM, 11 East, 574, n. ; 

Carrington v. Ta^, lb. 671. 
[KjulTino, J.— Though there is no property in 
game, is there not neyertheless a right to have it 
kept undisturbed?] Certainly, for the keeping of 
game is both kwful and profitable. It is different 
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in the case of a rookery, because the birds are of 
themselyes destructiye, and not good for food, and 
are not protected either by common or statute law. 
They also cited 

ITannam r. Mochett, 2 B. ft C. 984 ; 

JUgg V. Earl of Lonsdale^ 1 H. & N. 928 ; 

B^k8 V. Iliffat, 13 C. B., N. 8., 844; 7 L. T. Rep. 
798 • 

The cdte of (heSwana. 4 Co. 82 ; 

Keg. y. Bead, IF. & F. 350; 

Reg. V. GanihanL2 F. ft P. 847; 

Reg. V. Cheaper, Den. C. C. 361 ; 

Reg. V. Piatt, 4 £. & BL 860. 

O'Malkyy Q.C. and Keane, Q.C. appeared in sup- 
port of the rule. — ^The scienter, and not the negli- 
gence, is the gist of the action. Here the ticienter 
Alleges that the dog was accustomed, not to kill 
game, but to hunt and pursue, and it has ncrer been 
held that a dog must not be kept because it is liis 
nature to hunt : 

Mayaon v. Keeler, 1 Lord Baytu. 60G ; 

Mag V. Burdett, 9 Q. B. 101. 
Trespass will not lie for anything which a dog may 
4o without the will of its master : 

Broum v. Giles, 1 C. & P. 118; 

Mitten y.Fandrffe, Poph. 161 ; 

Rex T. Nuggins, 2 Lord Raym. 1574. 
The pit. must also show, in order to prove his decla- 
ration, that he had a complete property in it ; but 
this being Utc game, he could not have such pro- 
l>erty. 

Car. adv, vnlt. 

July 4. — ^WiLLES, J. — ^In this case the declaration 
stated that the pit. was possessed of land on which 
he had pheasants and other game, and the deft, was 
the owner of a dog which was accustomed to chase 
and pursue game, and that this misdiievous dis- 
position of the dog was known to the deft., its 
owner, who nevertheless was negligent in keeping 
him, and let him loose, and that the dog entered the 
plt.*s limd and injured and destroyed the game 
thereon. That was the averment in the declaration, 
and at the trial, before the Lord Chief tJustice of 
England, it was proved that the dog had a habit, not 
merely of chasing and pursuing game in a sense in 
which all or most dogs have that propensity, but 
that tliis dog had the habit of going out and 
hunting game on his own account, and in that sense 
the jury found the declaration proved as to the 
alleged mischievous disposition of the dog ; and it 
was also proved that the deft, the owner, notwith- 
standing, let the dog loose, and consequently, that 
he did get into the plt.'s land and injured a con- 
siderable quantity of game, including some young 
pheasants that were under hens. The Lord Chief 
Justice directed the jury to find for the pit., 
if tliat was their view of the facts, and they 
did so find for the pit. ; but leave was re- 
flervod to move this court to enter the venlict 
for the deft. Mr. O'Malley obtained a rule to that 
effect, or, in the alternative, to arrest the judgment 
upon the ground that no such action was maintain- 
able. The case was argued before my brothers 
Williams, Byles, Keating and myself. We took 
time to consider because of the novelty of the case ; 
and I now proceed to deliver the judgment of the 
court. We discharge the rule to enter a nonsuit or 
a veidict for the deft., because the declaration was 
proved, and proved in a sense in which, according to 
our judgment, there was a cause of action. Had the 
case turned upon the question, whether the owner 
of a dog is answerable in trespass for every unautho- 
rised entry of the animal into the land of another, 
which was the case adduced of the owner of an ox, 
we should have been slow to answer the question in 
the affirmative ; but we are aware of no authority 
for the existence of this more extended liability ; and 
there are reasons, upon which we need not now enter, 



for distinction in this respect between oxen and 
dogs or cats, on account of the dii&culty and 
impossibility of keeping the latter under abso- 
lute restraint, and the slightness of the damage 
which they ordinarily do in their wander- 
ings; and the Latter class of animals by the 
common usage of mankind arc allowed a greater- 
degree of liberty. In the present case, however, 
we must remember that it was proved at the trial: 
that the dog which did the damage was of a 
peculiarly mischievous disposition^ being accus- 
tomed to chase and destroy game on its own. 
account, and that this vice was known to its owner 
the deft., and that he notwithstanding allowed it to-* 
be at large in the neighbourhood of the {dt's wood, 
in which he knew that game was kept ; so that the 
entry of the dog into the wood and the destruction^ 
of the game were the natural and immediate result 
of the dog*s peculiarity, which the owner knew of ' 
and did not restrain or prevent. We think that is 
no answer to the action, because the law, as at 
present established by Lord JSxeter*s case in thi^^ 
court, and in the Ex. Ch., recognises in the proprie^ 
tor of land a right of qualified property in game 
whilst it is upon the land. With respect to the rule 
to arrest the judgment, we are of opinion that 
that part of the rule ought to be discharged^ 
because, after verdict, we think the averment in 
the declaration that the dog was accustomed to 
pursue and injure game ought to be taken to have 
been proved in the sense in which the action would 
have been maintainable. It is a satisfaction to- 
know that there was good proof in our judgment of 
a cause of action in the present case. Applying 
the ordinary rule to this portion of the rule tO' 
arrest the judgment, and reading the declaration in 
the sense in which I am inclined to think it ought 
to be read, the rule to arrest the judgment ought tO' 
be discharged, for the reasons I have mentioned. 

Rufe discharged. 



COUBT OF aXTEElTS BENCH. 

Reported by John TifOMpfiox end T. W. Saundkbs, E^rs , 
li«rrl8tera-at-Law. 

Wednesdag, Nov. 9, 1864. 
Keo. on the prosecution of the Ciiubchwabdens ▲ifi>- 

OVERSEEBS OF WeNNINOTON V. ROBERT DaRE. 

Poor-rates — Parochial Assessment Act — Deductions 
from gross estimated rental in respect of general 
sewers rate, frc. 

In assessing property to the poor rate, deductions should 
be made from the gross estimated rental in reaaect of 
{if liable to such expenses), first, the general severs 
tax; secondly, the rate for the maintenance and' 
cleansing of the sewers and works connected there- 
with ; thirdly, the sum annually expended in the repairs 
of sluices or floodgates upon the property; and' 
fourthly, the sum annually expended in the maintenance 
and repairs of a sea wail. 

This was a case stated by the Essex Quarter 
Sessions upon an appeal against a poor-rate for the 
parish of Wennington, upon which the sessions 
confirmed the rate. The case stated as follows : — 

The app. is the owner and occupier of a man- 
sion house, and about 480 acres of land in the- 
said parish of Wennington, and of this quantity 
400 acres, or thereabouts, are situate within the- 
limits of the Level of Wennington. The aforesaid* 
parish of Wennington comprises in its whole extent 
about 1270 acres of land, of which quantity not 
quite 860 acres are situate within the limits of the 
said level of Wennington. A commission of sewers> 
is legally existing under and by virtue of the 
statute 28 Hen. 8, c. 5, and the sereral othei^ 
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•totates relating to sewen in the said county of 
Ewez, called the Rainham Commission, within the 
jurisdiction of which ^among others) is the said 
ieTd of Wennington. The said 400 acres of land 
lituate in the said parish, and within the level of 
Wennington, of which the app. is such owner and 
xcapier as aforesaid, are duly taxed by the court of 
the aforesaid commission of sewers at an annual 
turn, amounting in the average to 60L, for the 
general sewers tax, under the powers and autho- 
rity of the Act 4 & 5 Vict. c. 45, and the app. duly 
pays such tax. The app. is also duly taxed and 
assessed by the court of the said commission of 
•ewers under the authority of the statutes in that 
behalf, in a sum amounting in the average to 15/. 
yeariy for the maintenance and cleansing of the 
sewers and works in the said level of Wennington, 
from which his said lands in the said level receive 
benefit and avoid damage, and this rate also the 
app. has always paid. There are under the juris- 
diction of the said commissioners within the said 
level, and on the said lands of the app. a sluice 
or floodgate and gate by which the said lands 
only of the app. are benefited, and works are neces- 
sary to maintain the said lands in a state to com- 
mand their rent. The aforesaid sluice or floodgate 
and gate are repaired and cleansed under the 
saperintendence of the marsh bailiff, at an annual 
average expense of 10^, which is borne bythe app. 
The lands situate within the said level of Wenning- 
ton abut on the river Thames, and are protected 
from being inundated and covered by the waters 
thereof by a sea wall fronting the said river, the 
whole length of which wall is 1 mile 6 furlongs and 
23 poles. At a court of sewer held under the said 
commission, on the 16th April 1861, the jurors then 
duly empannelled on their oath presented (as the 
facts are), that the several persons nluned ana men- 
tioned in the second schedule thereunder written 
or thereto annexed, which was to be deemed and 
taken as part of that presentment, and their ances- 
tors and predecessors, as being owners of the 
respective quantities of land within the said level, 
and the jurisdiction aforesaid, set opposite such 
their respective names and description on the same 
schedule, had from time immemorial been used and 
accustomed to repair and of right ought to have 
repaired and the said several persons still of right 
ought to repair at their own respective costs and 
charges, when and as often as requisite, intespect of 
their said lands and their respective estates therein, 
and by reason of their being such owners thereof, the 
seTeral and respective quantities of walling within 
the said level, and at the respective parts or places 
mentioned or specified and set forth in the said last- 
mentioned schedule. And that the several persons 
so named and mentioned in the said last-mentioned 
schedule were then the owners of the particular lands 
therein also mentioned opposite to such their res- 
pective names and descriptions, and as such owners 
and in reepect of such lands and their estates 
therein respectively, ought by reason of the imme- 
morial custom and usage aforesaid to support, 
maintain and repair the said walling at their own 
respective costs and charges, in the proportions 
m»itioned and set forth in the same schedule opposite 
such names and descriptions respectively, and at the 
respective parts or {daces therein idso in that behalf 
mentioned and described. In the second schedule 
annexed to the said presentment the app. is 
mentioned to be liable to repair 4 furlongs 88 poles 
of the said walling as owner of 88 acres 3 roods and 
30 perehee of land situate within the said level, and 
also another leng^ of 1 furlong 15 poles of the same 
walling as owner of 67 acres and 9 perches also 
situate within the said leveL The said 88 acres 
3 roods 80 perehes and 67 acres and 9 perches 
respectively from part of the said 400 acres within 
[BiUo. Cab,— Vol, m.] 



the said level, of which the said app. is such owner 
and occupier as aforesaid, and the app, in fact main- 
tains and repairs the said 4 furlongs 88 x>ol^ and 
I furlong 15 poles of walling, and the expense of 
the maintenance and repair thereof amounts on an 
average to 40/. yearly. The owners of the other 
lands mentioned in the said schedule, comprising 
altogether about 400 acres only out of the entire 
lands situate within the said level, repair the 
remainder of the sea wall according to their respective 
liabilities. The app. was rated in the poor-rate 
appealed against, and which was made in accordance 
with the valuation list approved by the committee 
acting under the Union Assessment Committee Act 
1862 (25 & 26 Vict. c. 103), as under. [Here the 
form of the rate was' set out.] 

In assessing and rating the app. to the said 
rate no deduction or allowance whatever was 
made for or in respect either of the general 
sewers tax or the said rate for maintaining 
and cleansing of said sewers, nor for or in 
respect of the respective amounts expended by the 
app. for the repairing and cleansing of the said 
sluice and floodgate and gate, or for the maintenance 
and repairing of the said sea wall ; and it is admitted 
that, if such deductions had been made, the assess- 
ment in other respects would be proper and just. 
The app. contended before the assessment com- 
mittee, that he was entitled to a deduction in 
respect of all the said sums, but they refused to 
make any allowance in respect of any of them. The 
appeal to the sessions was then brought, and the 
questions raised thereby were whether the app. was 
entitled to have a deduction made from the gross 
rateable value of his aforesaid property in respect of 
any or either, and which, of the said several sums. 

The questions for the opinion of the court are : 

1. Whether, in the aforesaid rate, the app. is 
entitled to a deduction from gross estimated rental 
of his said property in respect of the general sewers 
tax. 

2. Whether, in the aforesaid rate, the app. is 
entitled to a similar deduction in respect of the 
amount at which he is rated as aforesaid for the 
maintenance or cleansing of the sewers and works 
in the said level. 

8. Whether, in the aforesaid rate, the app. is 
entitled to similar deduction in respect of the sum 
annually expended by him in the maintenance and 
repairs of the said sluice or floodgate and gate upon 
his said lands. 

4. Whether, in the aforesaid rate, the app. is 
entitled to a similar deduction in respect of the sum 
annually expended by him in the maintenance and 
repairs of the said sea walL 

If the court should think the app. is entitled to a 
deduction on all or any one or more of the said 
items, then the order of sessions is to be quashed 
with oosts, and the rate appealed against is to be 
amended in conformity with the judgment of the 
court. If the court should be of opinion that the 
apjp. is not so entitled in respect of any of the afore- 
said matters, then the order of sessions is to be con- 
flrmed with costs. 

By the 6 & 7 Will. 4, c. 96, s. 1 (the Parochial 
Assessment Act), it is enacted that, 

No rati* for the relief of the poor in England and Walen 
•hall be allowed by any jiutioea, or be of any force, which 
•hall not be made upon an estimate of the net annual ^ue of 
the BOTeral hereditaments rated thereunto; that is to Bay, of the 
rent at which the same might reaROnably be expected to let 
from year to year, free of all asaal tenant's rates and taxes, 
and tithe commutation rentcharge, if any, and deducting 
therefrom the probable average annual cost of the repairs, 
insurant and other ezpensea, if nny, necessary to maintain 
them In a state to command such rent 

Luahj Q. C. and Murphy now appeared for the 
resps. in support of the order of sessions, and con- 
tended that the deductions claimed bythe app. 

M 
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were not to be made in assessing the property, for 
that they were not such as came within the mean- 
ing of the Parochial Assessment Act; that the 
general sewers rate falls upon the landlord, and 
not upon the tenant, and is a landlord's, and not a 
tenant's tax (Palmer v. Earith, 14 M. & W. 428^; 
and that none of the four heads of deduction ought 
to be allowed : 

Rtg. ▼. The InhabUarUs o/Vange, 8 Q. B. 242; 

Baker v. GreathOl, 3 a ^. 148; 
that it is nothing more than a rentcharge, which 
falls upon the landlord. 

Mdlish^ Q,C. and Fhilbrick, for the app., argued 
that he was entitled to the deduction contended for, 
since the sewers rate was imposed with reference to 
expenses necessary to maintain the premises in a 
state to command the rent, and so came within the 
words of the Parochial Assessment Act : (Rex v. 
Adamesy 4 B. & Ad. 61.) They referred also to the 
23 Hen. 8, c. 5 (the Statute of Sewers), and the 4 & 
5 Vict. c. 46, 8. 1. 

CocKBtiRN, C. J. — ^I am of opinion that our judg- 
ment should be for the app. The question is 
whether, for assessing this property, in ascertaining 
its rateable yalue a deduction should be made in 
respect of the sewers rate? It may be put in two 
ways for the app. The Parochial Assessment Act 
says, that the premises are to be assessed " at the 
rent at which they might reasonably be expected to 
be let from year to year, free of all the usual tenant's 
rates and taxes and tithe commutation rentcharge, 
if any, and deducting therefrom the probable average 
annual cost of repairs, insurance and other expenses, 
if any, necessary to maintain them in a state to 
command such rent." Now it may be said in behalf 
of the app., that these sewerage rates are tenant's 
rates, and that they oome within the words of the 
seotion, '* other expenses, if any, necessary to main- 
tain them in a state to command such rent." 
Now, whether or not these latter words refer only to 
expenses incurred by the individual proprietor him- 
self, or will include also expenses put upon him by 
Act of Parliament, is a nice question which it is not 
necessary to determine, for I think there is 
authority for holding that these are tenant's taxes, 
'llie 8rd section of the Statute of Sewers (28 Hen. 
8, c. 5) enacts that the commissioners are to tax, 
assess, charge, distrain, and furnish after the quantity 
of their lands, tenements and rents by the number 
of acres and perches, after the rate of every per- 
son's portion, tenure, or profit ; and by the 8th 
section it is enacted that if any person being 
aisessed or taxed to any lot or charge for any lands, 
tenements, or hereditamenta do not pay the said lot 
and charge according to the ordinance of the com- 
missioners, they may decree and ordain the some 
iaids, tenements and hereditaments from the owners 
to any person for payment of the same. I apprehend 
therefore that they are to assess every person accord- 
ing to his estate. Now what is the condition of the 
imaginary tenant nnder the Parochial Assessment 
Act f That Act supposes a person a tenant from year 
to year, and he is liable to assessment to the sewers 
rate according to the quantity of his property, and 
I find nothing to show that the reversioner is 
to reimburse the tenant. There is nothing 
expressed to that effect, or to indicate that the 
tenant is to come for the tax to his landlord. It 
ssems to me that this is a tenant's tax, and being 
such it is a tax which a tenant from year to year 
would have to pay, and accordingly is one which is 
to be deducted in calculating the rateable value of 
the premises. This implies to the first two heads. 
There is certainly a greater difficulty with reference 
to the other two heads ; but upon consideration I 
thiok that these come within the words " other ex- 
penses neoessajy to maintain them in a state to 



command such rent." Hiey are expenses necessary 
to the maintenance of the property to command the 
rent ; they are certainly expenses not incurred hy 
the owner himself, but are incurred in pursuance of 
a general scheme. 

Mellob, J. — ^I had certainly some doubts in the 
course of the progress of the case arising from the 
way in which the facts were stated, but upon the 
whole I agree vdth my Lord that these are tenant'* 
deductions which he would calculate upon when 
taking the premises. 

Shee, J. — ^It appean that the appi has been 
charged upon 400 acres, with respect to which no 
account has been taken of a sewers rate. That 
brings us to the consideration of the Parodiial 
Assessment Act, and it appears by that statute 
that, in order to ascertain the amount of rate pay- 
able, the tenant is to be assessed upon the net 
annual value, that is to say, upon the rent at 
which the premises might reasonably be supposed 
to let from year to year, free of all usual tenant's 
rates and taxes, &c. Now, it appears that this 
sewers rate is assessed upon the lands and upon the 
occupier of them. It seems to me that the sum at 
which they would be let would be the rent, subject, 
amongst others, to this charge. Then there are 
also to be deducted other expenses necessary to 
maintain the premises in a state to command such 
rent. Upon the whole, it appears to me to be im- 
possible to ascertain the annual value of the 
premises without taking into consideration this 
charge. Judgment far the C9f>. 

Attorneys for the apps., Surridge and Franci\ 
Bomford. 



Reo. on the prosecution of the Pahish Officers 
OF Badowobth (resps.) r. The Midland Bail- 

WAT COMPAKY (appS.) 

Poor-rate — Railway company — RaieabiUty — Easement 
— Right of running over the line of another compair^, 

A rcnlwfxg running bettoeen G. and C. wcu atoned by 
the G. W, K 'Company and the M. Company^ ecbch 
company ouming one-haff in length, but each couyiHtny 
having tlie right to run over the half belonging to the 
other. 'The i/. Company were assessed to the poor-rate 
of the parish of B. in respect of its occupation of the 
line in such parish^ such portion of the line being the 
property of the G, W. R, Company : 

Held, that the M. company had only an easement^andurere 
not occupiers ; and so were not rat&Mble. 

This was a special case, stated by consent under 
a judge's order, pursuant to the 12 & 18 Vict. c. 45, 
s. 11, in order to determine whether the Midland 
Hallway Company are liable to be rated to the relief 
of the poor of the parish of Bndgworth, in the 
county of Gloucester. The case stated that — 

There is a railway between Cheltenham and 
Gloucester (hereinafter called ** the Railway "). It 
is between six and seven miles long, and passes 
through part of the said parish of Badgworth, it is 
of a mixed gauge both broad and narrow, tiie broad 
gauge being used by the Great Western Railway 
Company, and the narrow gauge used by the Mid- 
land Rfulway Company, as hereinafter mentioned. 
The railway was originally part of the line of the 
Cheltenham and Great Western Union Railway 
Company, and it was intended that it riiould have 
been made by that company nnder the authoritv of 
certain pfovisions amtained in the stat. S Will. 4» 
C.77: (seesecto.94tol04.) At the tame when tiie Act 
passed, it was contemplated that the Cheltenham 
and Great Western Union Railway Company would 
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ccmmnnicate with the Great Western Railway, 
which was and is a broad gauge line. 

Bj sect. 98 it was in substance enacted that, upon 
payment by the Birmingham and Gloucester 
Railway Company to the Cheltenham and Great 
Western Union Railway Company of one-half of 
the money expended by them in making the rail- 
way, the Cheltenham and Great Western Union 
Rulway Company should be trustees only of the 
Birmingham and Gloucester Railway Company 
of that half of the rail lying nearest to Gloucester, 
and that all powers vested in the Birmingham and 
Glonoester BaUway Company should extend to it as 
folly as if the Birmingham and Gloucester Ridlway 
Company had found it under the authority of their 
Act. By sect. 100 it was enacted that the Birmingham 
and Gloucester Railway Company should have the sole 
direction and control of the said half of the railway 
lying nearest to Gloucester, and should collect and 
receive the tolls and profits which arise or become 
payable in respect of it. By sect. 101, after reciting 
that the railway would communicate with the 
Birmingham and Gloucester Railway, which last- 
mentioned railway would commtmicate with the 
London and Birmingham Railway, and the carriages 
to ran and to be used on the said Birmingham and 
Oloocester Railway would also run and be used upon 
the said London and Birmingham Railway, it was 
enacted that the said line of railway between 
the dep6t8 at Cheltenham and Gloucester should 
be made and formed in such manner, and 
with rails of such shape and width, as should 
be conveniently adapted for the use of car- 
riages running on ue Birmingham and Glou- 
cester Railway and the London and Birmingham 
Railway. Provided always, that the said Cheltenham 
and Great Western Union Railway Company should, 
if th^ should see fit, lay down any additional rails 
between the dep6ts aforesaid, for the distinct pur- 
pose of their own traffic, all the expenses of which 
rails and all extra costs, whether incurred in the pur- 
diase of land, formation of embankments, or o&er- 
wise in the construction of that part of the said 
railwav which might be occasioned by the adoption 
of such additiimal rails, should be exclusively borne 
and paid by the Cheltenham and Great Western 
Union Railway Company. 

By sect. 102 it was enacted that the Birmingham 
and Gloucester Railway Company should repair 
the half of the railway lying nearest to Gloucester, 
including any rails or works connected therewith, 
which was exclusively necessary for the Cheltenham 
and Great Western Union Railway, and that the last- 
mentioned company should in like manner repair 
the half of the railway lying nearest to Cheltenham, 
induding any rails or works connected therewith 
which are exclusively necessary for the Birmingham 
and Gloucester Railway Company. It was also 
enacted, that each company should have free access 
to thedep6ts or stations to be formed at Cheltenham 
or Gloucester. The Birmingham and Gloucester 
Railway became by Act of Parliament amalgamated 
with the Midland Railway Company, and the Great 
Western and Union Railway Compiuiy became also 
by Act of Parliament amalgamate with the Great 
Western Railway Company. 

The railway between Gloucester and Cheltenham 
was made in accordance with the provisions of the 
Stat 6 WilL 4, c. 77. It was formed of a double 
line, each line consisting of three rails, so as to 
render the railway suitable both for broad and nar- 
row gauge traffic. 

The original intention of the Legislature was de- 
parted from in this, that by arrangement between 
the two companies the railway was made by, and in 
the first instance at the cost of, the Midland Railway 
Company, instead of by and at the cost of the 
Cheltenham and Great Western Union Railway 



Company; but eventually by means of certain sta- 
tutes, and by payment of the Great Western Rail- 
way Company to the Midland Railway Company of 
one-half Uie cost of making the railway, the original 
scheme was carried into effect. The railway was 
opened in Oct. 1847, and from that time to the 
present, both the Midland Railway Company and 
the Great Western Railway Company have used it, 
the Midland Railway Company having always used 
the rails suitable for the narrow gauge, and the 
Great Western having always used Uie rails suitable 
for the broad gauge, consequently out of each line 
or set of three rails, one ndl has been used by one 
of the companies only, another of the rails has been 
used by the other company only, and the third rail 
has been used by both the companies. 

That portion of the railway which lies within the 
said parish of Badgworth constitutes part of the 
half of the railway which lies nearest to Chelten- 
ham, and in Sept. 1861 both the Midland Railway 
Company and the Great Western Railway Company 
were rated for. the relief of the poor of the parish of 
Badgworth iu respect thereof. 

A copy of the rate so made upon each of the 
said companies accompanies and forms part of this 
case. 

The- Midland Railway Company contend that 
under the circumstances herein stated they are not 
liable to be rated for the relief of the poor of the 
parish of Badgworth, in respect of the said portion 
of the railway which lies within that parish, and 
which forms part of the half of the line which lies 
nearest to Cheltenham. 

The Midland Railway Company has, ever since the 
opening of the railway in 1847, wholly and exclu- 
sively repaired and maintained the half of the line 
which lies nearest to Gloucester, and have paid the 
policemen and other officers employed upon it ; no 
part of that half of the line lies in the parish of 
Badgworth. 

The Great Western Railway Company have wholly 
and exclusively repaired and maintained the half of 
the line which lies nearest to Cheltenham (including 
the part which lies in the parish of Badgworth) and 
have paid the policemen and other officers em- 
ployed upon it. 

The traffic of the Midland Railway Company very 
far exceeds, and is very much more profitable than 
the traffic of the Great Western Railway Company 
over the railway. 

The Great Western Railway Company have given 
notice to the parish of Badgworth, that they insist 
on being assessed in respect of their own profits only. 

In April 1855 an action was brought in the Court 
of Q. B. by the Great Western Railway Company 
against the Midland Railway Company, to recover 
toUs in respect of the traffic of the Midland Railway 
Company passing over that half of the railway 
(between Cheltenham and Gloucester) which lies 
nearest to Cheltenham. The claim was resisted by 
the Midland Railway Company, and the Courts of 
Q. B. and Ex. Ch. gave judgment in their favour 
against that decision. The Great Western Railway 
Company have appealed to the H. of L. The appeal 
is pending. 

All the Acts of Parliament relating to the rail- 
way are to be taken and considered as part of this 
case, and may be referred to by either party. 

The question- for the opinion of the court is, 
whether the Midland Railway Company are liable 
to be rated to the relief of the poor of the parish of 
Badgworth in respect of that portion of the railway 
(between Cheltenham and Gloucester) which lies 
within the said parish, or of their use and enjoyment 
thereof. 

Judgment in conformity with the decision of the 
said court, and for such costs as the said court shall 
adjudge, may be entered by motion by the party in 
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whose favour the same is given at the quarter 
sessions for the said county of Gloucester, next or 
next but one after such judgment shall have been 
given. 

DowdeswtU and Staveley IHU appeared for the 
reaps., but the Court called upon 

C. Hvdton ioT the apps., who argued that, under 
the facts stated in the case, the Midland Company 
were not liable to be rated, and that the rate should 
be wholly borne by the Great Western Railway 
Company. 

DowdesweUf in support of the rate|, contended that 
the rate was good, and that the Midland Company 
are beneficial occupiers ; that they are occupiers of 
the line : 

A» V. B622, 7 T. B. 598. 

CocKBUHN, C.J. — I think, when the facts are 
apprehended, the case is a very clear one. The 
whole question is, whether the part of the line in 
the parish for which the rate is made is in the 
occupation of the Great Western or the Midland 
Railway Company ? Now the line itself is divided, 
and that part which is said to be liable to this rate 
is the property of the Great Western Railway Com- 
pany. The Midland Company have certainly the 
right to run their carriages over it ; but what is the 
difference between that right and that in so many 
cases where railway companies have nmning powers, 
except that here it is under the provisions of an Act 
of Parliament which does not profess to give such 
power ? Really, it is nothing more than this : Here 
is a line divided into halves, one half belonging 
to one company, the other half to the other com- 
pany, and then there is a provision that each 
company shall have a right to run over that 
part of the line which belongs to the other. 
This is nothing but an easement of one company 
over the line of the other. Here the soil is in the 
Great Western Railway Company, whilst the Mid- 
land Company has the right to run over it — what is 
that but an easement ? It is said that the Midland 
(Company run more trains and make more profit than 
the Great Western Company ; but this makes no 
difference, they have only a right of running on the 
line. It has been said that we should hold this 
to be an occupation by the Midland, because, if we 
lio not so hold, the Great Western will not be liable 
to be rated for the profits made by the Midland, and 
80 there will be an inadequate assessment, as the 
(ireat Western cannot be assessed for the profits 
made by the Midland Company. But if it is esta- 
blished that the Great Western Company are liable, 
it will be an easy matter to ascertain the extent of 
their liability. If they do not get their fair profit 
from the line, it is because they have arranged for a 
valuable consideration in some other way. It is 
quite clear that the Midland Company have only 
an easement over the line. 

Cboxftoh, Msllob, and Srbb, JJ. concurred. 

Order quashed, 
A ttorneys for theresps., WiUontmd Son^ Gloucester. 

Thtrsdcof, Nov. 10, 1864. 

Reo. o. The Inhabitants of Clegkheaton. 

HigkvDCOf — Indictment for non-repair hy order o/ justices 

"'CostS'-Sc i-5 ma. 4, g. so, m. 94, 95. 

A n order voos made bif justices under 4^5 WiU. 4, c. 50, 
s. 95, for an indictment to be preferred for the non- 
repair of a "highway eaUed Quaker-hnR.** Before 
the justices it was sought to fix Ms dsfls, with UabiUty 
to Ttpair the highway as a cart and carriage wag. 



The indictment contained counts for a cart and 
carriage way^ andabo for apack and prime wag. 

At the trial the jury found that it was not a cart and 
carriage way^ ana the defts. admitted that it was a 
pack and prime way^ anacontended that it was not out 
ofrqxtir, and the jury fund that as apack and prime 
way it was not out of rqxtir : 

Held, that the prosecutor was not entitled to his costs 
under sect. 95. 

T. Campbell Foster moved for a rule nisi for s 
mandamus to compel J. B. Greenwood, Esq. and 
certain other justices of the West Riding of York- 
shire, before whom an indictment for the non- 
repair of the highway hereinafter mentioned came 
on to be tried at the quarter sessions, to enter con- 
tinuances for the purpose of granting the costs to 
the prosecutor under sect. 95 of the General High- 
way Act (4 & 6 Wm. 4, c 50). 

The rood in question being alleged to be out of 
repair, a summons was taken out against the surveyor 
of Uie highways of Cleckheaton under sect. 94, and 
came on for hearing at a special sessions. In the 
summons the rood was described as a certain ^ high- 
way called Quaker-lane, situate, &c. ;" and the 
liability to repair being denied by the surveyor on 
the part of the inhabitants, the justices under sect. 
95 made an order directing a bill of indictment to be 
preferred at the next quarter sessions against the 
inhabitants " for suffering and permitting the said 
highway called Quaker-lane to be out of repair.** 

Accordingly an indictment was preferred and 
found by Uie grand jury: and ultimately was 
tried at the last Midsummer Quarter Sessions, 
when a verdict was found for the defts. The in- 
dictment contained four counts. In the first 
two counts the road was described as a way 
for carts and carriages ; and in the third and fourUi 
counts as a pack and prime way. The jury found 
that it was not a way for carts and carriages ; and 
that as a pack and prime way (which it was 
admitted to be by the defts.) it was not out of 
repair. The verdict was accordingly entered for 
the defts., and on an application by counsel for the 
costs of the prosecution, the Quarter Sessions 
refused them : (^Reg. v. Heanor, 6 Q. B. 745.) It 
was now contended that the prosecutor had 
succeeded in establising tiiat this was a highway 
for foot passengers in respect of which the liability 
to repair was disputed. It must be conceded that 
the object of the prosecution was to establish that 
this was a highway for carts and carriages. 

CocKBUBN, C. J — It is quite clear that the defts. 
only disputed their liability to repair this as a 
carriage and horse way, and Rm. v. Heanor decides 
that where the fact of the road being a hi^way is 
negatived by the jury, the prosecutor is not entitled 
to costs under sect. 95. Prosecutors cannot, by adding 
something in the indictment which was not in the 
contemplation of the justices at the time of making 
the order, entiUe themselves to costs. 

The rest of the Court concuring, 

Rule refused, 

Saturday^ Nov. 12, 1864. 

Rbg. v. Pdrdat. 

Summary conviction — Appeal — Costs — Liability of 
prosecutor. 

Upon an apoeal against a summary conviction, thequarter 
sessions nave power to award costs against the prose- 
cutor, although the convicting justices are the nominal 
resps. 

Where, upon an appeal against a summary oonvietion^ 
the appeal is oamd on, and the app. appears, but no 
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one appean for the retp., the sessions have power to 
qtuuh the conviction with costs^ as against the actual 
prosecutor. 

This was a rule to quash an order of quarter ses- 
sions of Great Yarmouth, quashing a conviction with 
costs against the prosecutor. 

It appeared that an information was laid by a 
Mr. James Purday against one William Ashley, 
under the 5 Geo. 4, c 8a, s. 4 (the Vagrant Act), as 
a rogue and vagabond, for being found upon his 
premises for an unlawful purpose, whereupon he 
was convicted, and sentenced to one month's im- 
prisonment, against which conviction he appealed, 
giving notice, &&, as provided for by the 14th section. 
At the ensuing quarter sessions for the borough of 
Great Yarmouth, at Midsummer last, the appeal 
was called on, when the app. appeared by his 
counsel, but no one answered for the resp. The 
Beoorder thereupon quashed the conviction with 
costs against the prosecutor below. Upon after- 
wards inquiring who Mr. Porday was, Mr. Pur- 
day, who had been all the time in court, an- 
swered that he was there, whereupon the Recorder 
inquired of him why he had not taken proper 
means to support the conviction. To which he 
replied that he thou^t the magistrates would have 
done so, but that he was then ready to give the 
same evidence he did before the justices. (There was 
a conflict in the affidavits as to what really took 
place in court, but the bench gave credit to the fore- 
going statement) The sessions then proceeded to 
other business, and nothing further took place upon 
the subject 

Bubper now showed cause against the rule, and 
contended that the recorder was right in the course 
he adopted, for that the appeal having been regu- 
larly called on, and no one appearing for the resps., 
he was justified in quashing the conviction and 
in giving costs against the actuid prosecutor,*^ not- 
withstanding the appeal was nominally against the 
conviction of the justices : 

Bex Y. Tie Justices of Hants, 1 R A Ad. 664; 

Lord Tenterden's Judgment, 659 ; 

Reg. ▼. amith, 29 L. J. 216, M. C. ; 2 L. T.Rep. N. 8. 
487; 
and that as the recorder had jurisdiction that court 
would not inquire how he has exercised it : 

Rex V. The Justices of Carnarvon, 4 B. & Aid. 86; 

Ex parte Bopwood, 16 Q. B. 121; 

12 A 18 Vict 0.46, 8. 5. 

Keane, Q. C, in support of the rule, contended 
that, as the appeal had not been heard, the recorder 
had no power to give costs ; also that he could not 
give them as against the prosecutor in the 
court below, the appeal being against the con- 
viction of the justices, and the prosecutor being 
no party to the appeal, and being merely bound 
over as a witness to appear and give evidence, and 
need not even have any notice of appeal. He en- 
deavoured to distinguish the present case from 
those of Heg. v. The Justices of Hants and Beg. v. 
Smith. He further argued tliat, as the prosecutor 
was actually in court when the appeal was called 
on, the recorder ought, in the proper exercise of his 
discretioD, to have heard his evidence. 

CocKBinnr, C. J. — I am of opinion that in this 
case the rule should be discharged. The first 
question raised is, whether the Recorder of 
Yarmouth, under the circumstances^ could treat 
this appeal as one over which he had jurisdiction to 
quash the conviction. Now, the ordinary course of 
practice throws upon the resp. the necessity of 
showing how the conviction can be supported, and 
it is the duty of the quarter sessions to give 
effect to the appeal and quash the conviction 
when, by the non-attendance of the resp., it 



is shown that he is not prepared to support 
it. There is nothing in this case to show that the 
judgment of the sessions was not quite regular. 
The appeal was called on, no one appeared for the 
resps., and the conviction was thereupon quashed. 
Then an order is made whereby the prosecutor Mr. 
Purday is called upon to pay the costs. That is 
objected to on the ground that the 6th section of 
the 12 & 13 Vict. c. 46 does not warrant it, that 
notice of appeal by the 14th section of the 6 Geo. 4, 
c. 86, is to be given to the justice or justices of the 
peace whose act or determination shall be appealed 
against, and that it is they and they alone who are 
the resps. Now that raises a question of considera- 
ble importance, inasmuch as the power to give costs 
is provided for by sect 6 of the 12 & 18 Vict c 45, 
which enacts that *'npon any appeal to any court of 
general or quarter sessions of the peace, the court 
before whom the same shall be brought may, if it 
think fit, order and direct the party or parties 
against whom the same shall be decided to 
pay to the other party or parties such costs 
and charges as may to such court appear just 
and reasonable." Therefore, if the justices are to be 
considered as the parties in the appeal, Mr. Keane's 
argument ought to prevaiL But upon authority it 
would appear that, although the notice of appeal 
is to be given to the justices, without the necessity 
of any being given to the prosecutor, the justices 
are not to be considered as parties, but it is the 
app. and the informant who alone are to be con- 
sidered as such. It should be observed that this 
statute of the 12 & 18 Vict, c 45 followed a previous 
sUtute (the 11 & 12 Vict. c. 43), which, by sect 18, 
gives justices, upon a summary hearing, a power to 
give costs against the prosecutor or complainant. 
The subsequent statute then carries the power 
further, and enables a court of quarter sessions to 
give costs against the resp. If the magistrates 
below have the power to give costs against the 
informant, and upon an appeal the court of quarter 
sessions have not a similar power, it would l^ most 
extraordinary. I think the 5th section of the 12 & 
13 Vict 3. 45, places both statutes in hajmony with 
each other. But, independently of this, we have 
very high authority upon the subject In Bex v. 
7^ Justices of Hants we have almost the same state 
of facts. In that case one Gloyn had laid an infor- 
mation under the Turnpike Act against a toll- 
collector, and thereupon he was convicted, and 
against such conviction he appealed; but at the 
quarter sessions Gloyn did not appear, whereupon 
the sessions quashed the conviction, and ordered 
Gloyn to pav the app. 10^ for costs. In that 
case, like the present, the notice of appeal 
was given to the justices only. Now, although 
in that case the prosecutor was entitled to half the 
penalty, the judgment of the court does not 
proceed upon that ground. Lord Tenterden, in his 
judgment, says : *^ The next question is, whether the 
justices had power to charge the prosecutor with 
costs ? It is true the Act directs notice to be given 
to the justices, not to the party prosecuting or 
defending; but it would be a great anomaly to 
cause a justice who acts bond fide in the discharge of 
his judicial duty to pay costs. The question is, 
what is the meaning of the words, *the party 
appealing or appealed against?' The party appeal- 
ing here is manifestly the party convicted, and if 
that be so, the informer is the only person who can 
satisfy the words < party appealed against.' *' We 
have, therefore, a deUbentte decision by Lord 
Tenterden on the very same point. The question 
again arose, upon this very Act of Parliament, 
before Hill, J., in Beg. v. Smithy and he came to the 
decision that the true construction of the 5th section 
of the 12 & 18 Vict c. 45, in its application to the 
Vagrant Act, should be the same as that put by 
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Lord Tenterden in the case of Bex y. The Justices 
of Hants, I cannot certainly take the opinion of 
any single judge for which I entertain a more 
profound respect than of Mr. Justice Hill. Then 
the point is raised that, suppose Mr. Purday is the 
proper party, yet, inasmuch as no evidence was 
given, there was nothing to show that he was, 
infact, the informer. This was altogether a ques- 
tion of fact for the sessions. It may very 
well be assumed that, notwithstanding no notice 
of appeal had been given to him, he would 
have exercised sufficient vigilance to have ascer- 
tained if any notice of appeal had in fact been 
given. But we have nothing to do with that; it 
was a matter entirely for the recorder. He had 
means of knowing whether or not Purday was 
really the prosecutor. If he had been merely a wit- 
ness, and had been improperly made the prosecutor, 
and so the recorder had improperly exercised his 
jurisdiction, it would be a difficult thing to say that 
such an order could not be quashed. But it is use- 
less to consider that, for in point of fact it is clear 
that he was the prosecutor, and it would lead to 
most mischievous consequences if, because no evi- 
dence is given, because the resp. does not appear, 
the court is not to have power to award costs. We 
have only to deal with the fact that Purday is 
the prosecutor ; and, being such, he is within this 
section of the statute. We have nothing to do with 
the question as to whether it would have been dis- 
creet in the recorder to have opened the question 
again. The appeal was called on in its regular 
course, the power to award costs was within the 
jurisdiction of the court, and the recorder had a 
right to order Purday to pay them. 

Mellos and Shee, JJ. concurred. 

CocKBURN, C.J. afterwards said that Crompton, 
J., who had left the court after the arguments, de- 
sired him to say he concurred in the judgment. 

_ Rule discharged, 

Mondcof, Nov, 14, 1864. 

Giles (app.) v, Sixey (resp.) 

Evidence — Previous conviction — Incorrigible rogue. 

The 9 Geo. 4, c. 83, s, 17 (the Vaarant Act\ requires 
convictions under it to be returned to the next aeneral 
or quarter sessions, andJUed and kqpt on record. 

Evidence of a previous conviction, therefore, under the 
Act can be proved onhf by proof of the record thereof; 
and neither oral testimony nor the minute-book of the 
convicting justices is sufficient proof thereof 

Case stated by justices of the borough of New- 
bury, Berks, under the 20 & 21 Vict c. 48. 

At a petty sessions on the 3rd May 1864, Maria 
Giles, the app., being in custody on a charge of 
misdemeanor, on which she had been committed for 
trial, was brought before us at the instance of the 
said Amey Siney, charged with being a rogue and 
vagabond. 

The charge was made under sect. 4 of the 9 Geo. 4, 
c 83. 

About the beginning of the year 1863, the resp, 
went to consult the app., who lives in Newbury, and 
has the reputation of being a cunning woman, about 
recovering some property whl^ she supposed her 
mother, who had died about nine months before, had 
been possessed of. The app. said she should be able 
to get it for her, and asked for a pound to buy some 
stuff to work with, but at that time was only paid 
5& The resp. went tQ the app.'s house for the same 
purpose several times in the course of the year, and 
paid her various sums of money, and at the last 
visit, whkh occuxred on the 22Dd Dec last, paid ha 



Sd., which the app. said was for the purpose of 
raising her (the resp.'s) mother, and that she wanted 
that Gd to do it. 

The police for the borough proved on oath that 
the app. had been twice before convicted before the 
justices of the said borough of Newbury of bein^ 
a rogue and vagabond. The justices had also before 
them the minute-books in which the convictions 
were recorded. 

The justices on the above evidence convicted 
the app., **for that she, on the 22nd Dec last, at. 
&c., did, by using subtle craft, deceive and impose 
upon one Amey Siney, &c; she, the said Maria 
Giles, having been proved to have been on the 23rd 
Sept. 1853 adjudged to be a rogue and vagabond, 
and duly convict^ thereof," and ordered her to be 
committed to the house of correction until the next 
quarter session for the borough of Newbury. 

Harington for the app. — ^There was no legal 
evidence of any prior conviction. Sect. 4 enacts 
{inter alia), " Every person pretending, or professingr 
to tell fortunes, or using any subtle craft, means, or 
device, by paimistnr or otherwise, to deceive and 
impose on any of His Majesty's subjects, shall be 
deemed a rogue and vagabond." Sect. 5 enacts 
that every person committing any offence against 
the Act which shall subject him or her to be dealt 
with as a rogue and vagabond, such person having 
been at some former time adjudged so to be, and 
duly convicted thereof, shall be deemed an incor- 
rigible rogue, and the justices may commit to the 
house of correction, there to remain until the next 
general or quarter sessions. Sect. 17 requires con- 
victions to be transmitted to the next general 
or quarter sessions, and there filed and kept on 
record. It must be assumed now that the justices 
have returned the convictions to the sessions as 
required by sect. 17. That being so, the oral test.'- 
mony of the police and the minute-books kept by 
the justices' clerk were inadmissible as evidence 
of the previous conviction. The only admissible 
evidence was proof of the recorded conviction: 
{Reg. V. Ward, 6 Car. & P. 366.) In Rex v. TeoveUy, 
8 A. & £. 806, the minute-book of the sessions was 
the only record of the proceedings at sessions. In 
drawing up a conviction it is always stated that it 
remains in full force and effect. There \a nothing: 
to that effect in the minute-book kept by the 
justices' clerk. 

No counsel appeared for the resp. 

CocKBCRN, C. J. — ^I am very sony to say that 
we have no sitemative but to set aside the convic- 
tion. The evidence of the previous conviction was 
not such as ought to have been received. 

The rest of the Court concurring, 

Omvidion quashed. 



RsG. v. Bluffield. 

Highways — Formation of highway district — Outstand- 
ing rate — Wlwse auty to collect. 

It is the duty of outgoing surveyors of a parish to collect 
€m outstanding hwhwaxf rate when, waring their term 
of office the parish, is incorportUed into a new highway 
district under 25 {r 26 Vict, c 61, and a h^woy 
board and district surveyor art appointed. 

The words ^ and then remaining taqxtidf'* in sect. 43, 
mean remaining uigoaid at the end of seven days from 
the ajqtointment of the district surveyor. 

Demurrer to a return to a numdamxts. 
The mandamus recited that W. Bluffield and G. W. 
Youd were elected highway eurveyors of the pariah 
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of Potton, Beds, oa the 25th March 1862, for the ^^ear 
then Best ensuing;, and that daring their year of 
oflice» on the 6th March 186^, the^ made a highway 
rate which waa duly allowed by justices and pub- 
lished, and that an order was made by Erie, C. J., on 
the trial of an indictment against the inhabitants of 
Potton for non-repair of a highway, for the costs, 
231/^ to be paid out of the highway rate; and that 
an order of quarter sessions was made on the 3rd 
March 1H63 for dividing the county of Bedford into 
highway districts, under the 25 & 26 Vict. c. 61, and 
that the parish of Potton Mras within the Biggles- 
wade highway district, and waywardens, &c. elected, 
and a highway board fonned, and a treasurer and 
district surveyor appointed; that the highway- 
rate so made by the defts. had not been collected, 
and that it was required for payment of the costs of 
the prosecution, pursuant to the order of Erie, C. J., 
and that defts. had been required on behalf of the 
highway board of the Biggleswade district to collect 
the rate and pay over the same to the treasurer, and 
that the defts. had refused so to do. The writ then 
commanded the defts. to coilcet the rate and pay 
over the same to the treasurer. 

Return. That the defts were elected under the 
4 & 5 Will. 4, c. 50, and that before the expiration 
of their year of office the Biggleswade highway dis- 
trict was formed under the 25 & 26 Vict. c. 61, of 
which the parish of Potton formed part, and that a 
district surveyor was appointed by the highway 
board, and that seven days from such appointment 
have eUpsed ; that after such seven days they the 
defts. were no longer surveyors of the highways for the 
said parish of Potton, and had no power to collect 
the said rate. 

Demurrer to the return and joinder therein. 

D. D. Keane, Q. C, in support of the demurrer. — 
At the time of the formation of the highway 
district there was a subsisting highway rate, 
which had not been collected, and the question 
is whether it is the duty of the old surveyors 
to collect it. The question depends on sect. 43 
of the 25 & 26 Vict c. 61, which defines the 
relative duties of outgoing surveyors and the new 
highway board. By clause 2 of that section 
" The outgoing surveyor of every parish within the 
district shall continue in office until seven days after 
the appointment of the district surveyor by Uie 
highway board of the district of such outgoing 
surveyor, and no longer ; and he may recover any 
highway rate made, and then remaining unpaid, in 
the same manner as if this Act had not been passed ; 
and the money so recovered shall be applied, in the 
first place, in reimbursing any expenses incurred by 
him as such surveyor, and in discharging any debts 
legally owing by him on account of the highways 
within his jurisdiction; and the surplus (if any) 
shall be paid by him to the treasurer of the highway 
board, &c. And clause 3 enacts that the highway 
board shall, for all the purposes of the principal 
Act, except that of levying highway rates, be 
deemed to be the successor in office of the surveyor 
of every parish within the district." The outgoing 
surveyors are, under this section, the proper parties 
to collect this rate. 

SiOt was then called on to support the return. — 
The wowdawnrs on the face of it does not show any 
right to the interference of the court. By sect. 48, 
the outgoing surveyors are only to continue in office 
seven days after the appointment of the district 
surveyor, and the return shows that that period has 
eUtpsed. 

CocxBinur, C. J.^It never could have been in- 
tended that persons in arrear for highway rates 
thould have perfect immunity unless the rate was 
coUectid within seven da^ after the appointmeBt 



of the district surveyor or of the new highwsy 
district. The outgoing surveyors have reserved to 
them the power of collecting the outstanding rate. 

CaoMPTON, J.— The outgoing surveyors, by sect. 
43, are to collect this rate, and pay it over to the 
treasurer of the highway board, and then the board, 
by sect 1 1, have the duty of paying the prosecutor 
tliese costs thrown on them. 

Shbb, J.— The words in clause 2 of sect 43, ** and 
then remaining unpaid,** mean remaining unpaid at 
the end of the seven days from the appointment of 
the district surveyor. 

Judgment for the Cnmm, 



Wednesdtii/, Nov. 16, 1864. 
Calet t\ Local Board of Health of Kivgstox- 

UPON-HULL. 

Pubiic Health Act — Levelling streets — Pofvers of local 
board. 

Under sect, 69 o/ U H' 12 Vict, c. 63 M€ local board oj 
health have power only to require a street to be levelled 
with reference to any want of inequality or want of 
uniformity in the street itself They have no power to 
require (he level of a street to be raised or lowered so 
as to bring it into uniformity with the adjacent streets. 

Appeal against an order made by the stipendiary 
magistrate of Hull, under sect. 69 of 11 & 12 Vict 
c. 63 (the Public Health Act), npon a summons, 
for ** refusing to pay to the local board of health of 
the borough of Kingston-upon-Hull, 9^ 19s. 5d. for 
expenses incurred by the board in levelling and 
flagging the west side of Park-street, late College- 
street west." 

The street in question began to be formed in 
1841, between which date and 1852 the houses 
therein were built. Mr. Caley, the app., was the 
owner of certain premises in Park-street, and was 
served with notice, under sect. 69, ^' to level, curb 
and flag " the part of the street in front of his pro- 
perty, by making a foundation for the footway with 
a b^ of sand two inches in thickness, to receive the 
flagging of six inches of strong gravel or broken 
chalk for the curbstone, the ground for receiving 
the above to be raised to the proper level with dry 
materials, and the footway to be paved with York- 
shire flags three inches in thickness. 

The app. having neglected to do the work 
required, the board did it, and took out a sunmions 
to recover from him the expenses. In point of fact 
the footway was raised six inches in front of the 
app.'8 property. 

It appeared that Park-street was not a highway, 
and ihe app. contended that the board had no power 
under this section to call upon him to raise the soil 
of the footpath as required bv the notice, but only 
to smooth the surface of the footpath in front of his 
property, and flag upon such smoothed surface. 
That if this were not so, the board might go on 
changing the level, and even calling on the owners to 
construct a viaduct 

The magistrate found as a fact that the level 
adopted by the board, having regard to the position 
of Park-street taken in connection with the sur- 
rounding parts, was the best that could be taken 
and a great boon to the public, the app. and the 
adjoining owners, and made an order for the pay 
ment of the expenses. 

Tindal Atkinson, Serjt (A, Peel with him) for the 
local board.— It is found in the case that this is a 
street which is not a highway, and the question 
turns on sect 69 of the Public Health Act (11 4 12 
Vict, c 68), which enacts that, in case any pceeestor 
fatue street^ or any part thereof (not beiiig a Ugh- 



152 



MAGISTRATES' OASES. 



Q. B.] 



Ybwdall v. Craven. 



CQ.B. 



waj), be not sewered, leyelled, paved, flagged and 
channelled to the satisfaction of the local board, the 
board may by notice in writing to the owners or 
occapiers of the premises fronting, adjoining, or 
abutting upon such parts thereof as may require to 
be sewered, levelled, paved, flagged, or channelled, 
require them to sewer, level, pave, flag, or channel 
the same within a time to be specified in such notice. 
The section then provides that if the notice is not 
complied with, the board may execute the works, 
and the expenses shall be paid by the owners in 
default. It must be conceded that what the owners 
and occupiers were required to do was for the 
purpose of raising the street to the level of the 
adjoining streets, there being a descent which was 
found very inconvenient to the public. The word 
" levelling ** in sect. 69 is sufficient to give the local 
board power to do this. 

P, ThoTttpson was not called upon. 

CocKBDRN, C. J.— It being conceded, as the fact 
was, that the street was raised for the purpose of 
bringing the roadway into uniformity with the level 
of the adjoining street, I am of opinion that the 
local board exceeded the powers conferred upon 
them by sect 09 of the Act. That section only 
means that they may require occupiers and owners 
of premises to do anything that may be necessary, 
so as to make the level of the street itself uniform. 
And for this purpose we must look at it as if the 
street stood by itself, and there is nothing which 
empowers them to alter the level of a street so as 
to bring it into uniformity with other neighbouring 
streets. Tliey cannot look to the convenience of 
the surrounding district. It may be true that the 
alteration would be a convenience to the neighbour- 
hood if this street should be of the same level as the 
other parts of the neighbourhood; but the section 
only contemplates that the whole of any given 
street should be of one uniform level. I should have 
])een disposed to consider that the case might have 
been within the powers of the kcal board,' if these 
works had been done as incidental to the chan- 
nelling or sewerage of the street, but that is not so 
here. 

CROMi»TON, J. — I am of the same opinion. It 
might be very hard on owners and occupiers, if 
because an old street was inconveniently raised or 
lowered, the street should be altered by the local 
board by making a deep cutting or a high embank- 
ment, so as to level it with the adjoining streets. I 
<lo not see any wortls in sect. 6d which will enable a 
local board to raise or lower a street so as to 
bring it to the same level with the surrounding 
district, 

Mellor, J. — By the section, the powers of the 
local board are confined to the execution of works 
in relation to levelling, &c. the street itself, and not 
with reference to the surrounding streets. 



8«EE, J. concurred. 



Judgment for the app. 



Yewdall (app.) V. Craven (resp.) 
Poor-rate-^Enforcing payment — Demand by agent. 

A demand of payment of a poor-rate by a collector^ 
ajapointed hy the overseers and assistant overseer for 
the nurpose of assisting in collecting the poor-rate^ was 
hela sufficient to entitle the collecior to proceed by 
summons 'before a magistrate, to enfbroe payment in the 
psual mode by distress. 

A summons for nonpayment of poor-rate^ 
gipufttled on ap iufonuation by the reap., the poor* 



rate collector of the township of Calverley-with- 
Farsley (Yorkshire), was Issued on the 2l8t April 
last against the said app. David Yewdall, and duly 
served upon him and made returnable on the 28th 
April last. 

The complaint against the app. was heard and 
determined at a petty sessions of the peace for the 
West Biding, held at Bradford, on lliurBday, the 
28th April last. The resp. J. Craven, who pre- 
ferred the complaint, was the only witness examined. 
He produced and proved the rate or assessment for 
the township of Calverley-with-FarsIey, and proved 
also that the app. D. Yewdall was duly assessed 
therein, and that he (J. Craven) had demanded uf 
the app. within six months preceding the date of the 
information the rate due from the app. 

The app. did not impeach or object to the accu- 
racy of the general assessment, or of the amount of 
rate alleged to be due from him. 

The resp. proved that he, several months before 
the information was laid by him, delivered to an 
inmate of the app.'s dwelling-house a notice, of 
which a copy is subjoined, viz. : 

Colyerley-with-FarBley, Jane 18, 1863. 
Mr. D. Yewdall, 

Debtor to the OTerseen of the poor of the township of 
Galverle7-wIth-FarHley. 

Then followed a statement of the amount of the 
rate as being 1/. 4«. lO^d 

N.Bw Take notice, that all rates are due when oaUad for, and 
if not paid within ten days you will be liable to be summoned 
for the ivoovery thereof. Abkaham Cbawx, 

AniBtant Ovenecr. 

The present annual overseers of the poor of the 
township of Calverley-with-Farsley are Isaac Boi- 
lings and John Wade, and Abraham Craven, the 
father of the resp., is the assistant overseer, all duly 
appointed. The latter is a paid ofiScer, and part of 
his duties is to demand and collect the rates. 

The resp. produced to the justices at the hearing 
the following authority : 

Township of Oahrerley-with-FarBley. 

We the undersigned, being overseers of the poor of the wid 
township of Calverley-with-Farsley do hereby order and 
appoint J. Craven of Calverley to assist in collecting the poor- 
rate that may be due the 1st April 1864 and all sobseqaent 
rates made during the year 1864 for the said township of 
Calverley-wiUi-Farsley. As witness our hands the Ist Apdl 
1(^4. 

Isaac Hoixwaa,) OverBii«nL 
JoBH Wai>b, ; O^eraeers. 
Abbaham Cravbn, Assistant Overseer. 

The attorney for the app. made the following 
objections, viz., that the rate had not been legally 
demanded ; tliat the demand of the rate must 
be made by some person duly authorised to re- 
ceive and give a legal discharge or receipt for it ; 
that there is a collector of rates duly appointed 
by the poor-law guardians for the township of 
Calverley-with-Farsley ; that such collector had 
demanded the rate of Yewdall, the app.; that 
such collector had no power or authority to depute 
another to demand the rate for him; that as no 
legal demand was proved, the magistrates had nu 
power to proceed against the app. by distress- 
warrant, or otherwise, for enforcing the payment of 
the rate. 

We overruled all the objections and adjudicated 
that the app. must pay the rate, and that in defanli 
of payment a distress^warrant would be issued, and 
if no distress could be had the app. to be imprisoned 
seven days. 

The question for the opinion of the court was, 
whether the determination upon the facts and 
grounds previously stated was or was not erroneous 
in point of law P 

West for th«re8p.^-The only question is, whether 
the demand of payment, a demand being necessaiy 
before an order of justices to enforce payment could 
be obtained, was made by a properly appointed 
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penon. The assistant orerseer is appointed by vestry, 
under a statute, and not by the overseers. He is 
therefore, when appointed, not a mere delegate, but 
a principal, and could therefore properly appoint an 
agent to collect the poor-rate. 

Maade for the app. — ^The collector was not pro- 
perly authorised to collect the rate, and the notice 
left was not a sufficient demand. 

CoGKBURN, C. J. — ^The only point left for our 
judgment is, whether the demand was sufficient, 
inasmuch as it was made by the son of the assistant 
overseer. We think that he had a sufficient autho- 
rity to demand the rate, and Uierefore that the deci- 
sion of the justices was right. 

Crompton, Mblloa and Shes, JJ. concurred. 

Judgment /or the resp. 

Attorneys for the app., Terry and Watson, 
Attorney for the resp., Lancaster. 

Saturday, Nov. 19, 1864. 

BucjLLB (app.) V, Wriohtson (resp.) 

Towns Police Clauses Act 1847 — Hadcney carriages 
plying for hire without a licence, 

A local Act for the toum of Darlington incorporated 
the Towns Police Clauses Act 1847, which provides 
for the licensing by the local authority of hackney 
carriageSy and imposes a penalty for plying for hire 
without such a licence : 

Heldf that it is no answer to an information for plying for 
hire unthout such a licence, that the hackney ccarriage is 
licensed by the Inland Revenue authorities under the 
2^3 Will 4, c. 120. 

This was a case stated under the 20 & 21 Vict, 
c 43, upon the dismissal by justices of an informa- 
tion laid against the resp. for permitting the use of 
his cab in the town of Darlington without being 
licensed by the local authority. 

It appeared that the town of Darlington is under 
the management of a local Act, which incorporates 
the To¥ms FoUce Clauses Act 1847 (10 & 11 Vict 
c. 89X sect. 87 of whidi provides for the licensing to 
ply for hire of hackney carriages within the town, 
sect. 45 enacting that if the proprietor of any such 
carriage permits the same to be used as a 
hackney carriage plying for hire without having 
obtained a licence as aforesaid, he shall for every 
such offence be liable to a penalty not exceeding 
40f. At the hearing before the justices it appeared 
that no such licence had been obtained. It was, 
however, urged as a defence, that the resp. had a 
licence from the Inland Revenue Office under the 
2 & 8 Will. 4, c. 120, for his carriage as a stage car- 
riage, and need not, therefore, obtiun a Uoence 
under the local Act. The justices, taking this view 
of the case, dismissed the information. 

Sawyer now contended that the justices were 
wrong, for that the Inland Revenue licence, being 
intended only for purposes of revenue, could not 
supersede the licence under the local Act, which was 
intended for purposes of police. 

No one appeared for the resp. 

Cockburn, C. J. — Certainly we should require 
something positive to show us that the provision in 
the Towns Police Clauses Act, which is evidently 
intended for police purposes, are superseded by the 
enactment with reference to the inland revenue. 
These clauses in the local Act are intended to insure 
proper superintendence, which is not the object con- 
templated by the Beveone Act. The justicea ask us 
to remit them the caae if they are wnm& and there- 



fore we express our opinion that the revenue licence 
does not supersede the local licence. 

Case to go hack to the justices with the opinion of 
the court. 



Tuesday, Nov, 22, 1864. 

Rbg. v. Thb Inhabitants of the Township of 
Denton, in the County of Lancashire. 

Costs — Road indictment — Plea of ^^auilty^— Frivolous 
and vexatious defence— 5 ^ 6 Wiu. 4, c. 60, s, 98. 

By sect, 9& of the 6 ^ 6 Will 4, c. 50 (Me General 
Highway Act), the court before whom any indictment 
shall be preferred for not repairing hiahways may 
award costs to the prosecutor, to be paid by the person 
so indicted, if it snail appear to the saia court that 
the defence rncuh to such indictment was frivolous or 
vexatious. Where, therefore, upon such an indictment 
the defts, pleaded ''guilty :" 

Held, that, inasmuch as the defts. had made no defence, 
the court had no power to award costs. 

This was a rule calling upon the prosecutor to 
show cause why a writ of certiorari should not issue 
to remove into this court an order of assize made 
by Willes, J., upon an indictment against the defts. 
for a nuisance (non-repair of a highway), to which 
they pleaded "guilty," allowing the costs of the 
prosecution, amounting to 129/. 12«. 7d, and direct- 
ing such costs to be paid by the said defts. to James 
Hepworth, the prosecutor, out of the highway rate 
of the said parish. 

It appearal that the highway in question passes 
through the township of Denten and other town- 
ships, and is a turnpike-road, and that the trustees 
by their Act (21 Vict. c. 87) are required to apply, 
out of the funds coming to their hands, an annual 
sum of 500/. in the repair of the said road, of which 
sum 132^ was to be expended in the township of 
Denton ; that this sum had always been found to be 
insufficient to keep the said road in repair, and that 
from time to time (about once a-year) the trustees 
made application to the justices, under the statute 
4 & 6 Vict. c. 69, for orders on the several town- 
ships for contribution towards its repairs ; that the 
tewnsMp of Denton having always resisted the 
trustees, it was resolved to prefer an indictment 
against them for non-repair. Accordingly, at the 
Liverpool Spring Assizes 1868, an indictment was 
preferred and found against the defts. for non- 
repair. On the 6th of the following August — three 
days before the commencement of the assizes at 
which the indictment was to be tried — a letter was 
received by the attorney for the prosecution from 
the attorneys of the defts., stating that their clients, 
acting under the advice of counsel, would plead 
guilty, at the forthcoming assizes, to the indictment. 
The letter referred to other subjects, also in con- 
nection with the road in question ; that the prose- 
cutor had fully prepared for trial at this time ; that 
the defts. pleaded guilty at the said assizes, before 
Blackburn, J., who imposed a fine of 1000/. upon 
the following terms, namely, " that it should not be 
levied until the judge who comes at the winter 
assizes gives leave, such judge to have full power to 
remit the whole or any part of the fine, &c., the 
object being that the township may in the interval 
proceed with all due diligence to repair the road, and 
that the judge may have a hold over them if 
they do not; the judge, by agreement, to have 
the same power over the costs that I have." 
That at the ensuing winter assizes held in Dec., 
1868, the matter of the said indictment was re- 
spited until the following spring assizes which were 
held in Mait^ 1864, before Willee, J., when the 
matter coming on before him it was ordered that 



154 



MAGISTRATES' CASES, 



Q. B.] 



Reo. V, Briogs — Watson v, Martin. 



[Q. B. 



the fine of KKKML shoald stand, and be levied upon 
the inhabitants, with a direction to enforce the 
same to the extent of 467i. only, exclusive of the 
costs and charges of executing the said writ, to be 
applied, &c., and it appearing to the said court and 
justices here that the defence made by the inhabit- 
ants of the said township of Denton to the said 
indictment is frivolous, and the said court and jus- 
tices here having therefore awarded costs to the 
said James Hepworth, the prosecutor of the said 
indictment, to be paid by the inhabitants of the said 
township of Denton, and having directed the amount 
of such costs to be ascertained and taxe<I by the 
proper officer of the said court, and the same having 
accordingly been ascertained and taxed by him at 
the sum of 129/. 12«. 7<L, it is further ordered by the 
said court and justices here that the said sum of 
l2dL 125. 7d^ being the amount of the said coste 
80 ascertained and taxed as aforesaid, be paid by the 
inhabitants of the said township of Denton to the 
said James Hepworth, the prosecutor of the said 
indictment. 

B V sect 98 of the 5 & 6 Will. 4, c 60 (the General 
Highway Act), it is enacted. 

That it BhaU Md may be lawful for the court before whom 
any indiotment shall be preferred, for not repairing highways, 
to award ooets to the proeeontor, to be piOd by the person 
•o indicted, if it shall appear to the said court that the defenoe 
made to such indiotment was frivolous or TexatiousL 

ManiUy, Q. C. and Hopwood now appeared to show 
cause against the rule, and contended that the judge 
had under the circumstances jurisdiction to give 
costs, for that the word "defence" in the 98th 
section must be taken in the sense of the opposition 
which is resorted to, and not merely the technical 
defence set up upon the trial ; and that inasmuch as 
the defts, gave the prosecutor no intimation of their 
intention to plead " guilty " until three days before 
the assizes at which the indictment was to be tried, 
they were guilty of vexatiously defending it ; that 
the word " defence " should have the same liberal 
interpretation as the word " tried " in the 95th 
section, which in Reg, v. The Inhabitants ofHaslemere, 
3 B. & S. 813, was held to be operative where 
the defts. had pleaded " guiltv." [Cockbdrn, C. J. 
— My difficulty is whether this is not a casus omissus 
of the Act of Parliament ? Can it be said that a 
party who pleads guilty has made a frivolous 
defence ? I quittf agree that the prosecutors are 
fairly entitled to the costs they have been put to, 
but how can it be said that the defts. have made a 
frivolous defence when they have made no defence 
at all ?] They should have informed the prosecutor 
earlier, and before he had incurred his costs of pre- 
paring for trial, that they intended to offer no 
defence; they were really defending throughout. 
[CoGKBURN, C.J. — Surely defending means doing 
something, not merely lying by.] If after the in- 
dictment is found the defts. so act as to lead the 
prosecutor to believe that it is to be tried out, that 
is defending — their conduct is a defence. 

MelHsh^ Q.C. and MUward, contra, were not called 
upon. 

CocKBUBv, C.J. — ^I certainly regret very much 
that there is no power in such a case, where the 
defts. plead " guilty," for theoourt to give the prosecu- 
%at his costs. All thajt the statute says is, that where 
the defenoe is frivolous or vexatious, costs may be 
given. It really has been argued that doing nothing 
is such a defence— that is saying that no£ing con- 
stitutes a defenoe. I think that in this case, as 
nothing was done b v the defts., there was no defenoe. 
We cannot undertake the functions of the Le^sla- 
ture ; and aa this state of things was not provided 
for, the order ooold not legaUj bare been meda 



Croxpton, J. — I entirely agree. When node- 
fence is made it cannot certainly be properly said 
that there has been a frivolous defence. 

Mbllor and Shee, JJ. concurred. 

Ruh absolute (as affecting the clause of the order 
relating to me costs^ 

Attorneys for the prosecution, J, and J. Hibbert. 
Hyde. 

Attorneys for the defts.. Brooks, Marshall and 
Brooks, Ashton-under-Lyne. 



Thursday, Nov, 24, 1864. 

Reo. v. Brioob. 

Quo warranto — Relator — Sufficiency of interest of. 

Where, upon a rule for a quo warranto information 
against A. for exercising the office of a totm commis' 
sioner, to which he had been elected hy ratepayers, the 
relator was (as it was alleged) not entitled to vote, yef, 
as he was an owner of rated property in the town : 

Held, that he had sufficient interest to be a good relator. 

This was a rule calling upon a Mr. Hriggs to 
show cause why an information in the nature of a 
quo warranto should not be filed against him for 
exercising the office of a commissioner of the town 
of Harrogate. It appeared that Hurogate is 
managed by a body of commissioners constituted 
under a local Act, seven of whom are elected each 
year in the month of April by the ratepayers, and 
that at the last election Mr. Briggs had a majority 
over certain other candidates, but that (as it wa.s 
alleged) a certun number of those who voted for 
him (sufficient to put him in a minority) were not 
duly qualified, llie relator was a Mr. Carter, who, 
it was alleged in showing cause, was not qualified 
to vote, though an owner of rated property in the 
town. 

Kemplay showed cause, and contended that Mr. 
Carter was not qualified to vote at the election, and, 
therefore, as having no interest in the election, could 
could not fill the position of relator : 
Reg. V. ThirhBood, 38 L. J. 171, Q. B. 

CoCKBURif, C. J.— It is not because a person has 
not a right to vote at an election that he has not an 
interest in it. His tenant is rated, and the rates 
therefore are taken into consideration in the rent. 
He is owner of property in the town, and how 
therefore can it be said he is not interested in the 
election of the gbvemiug body? 

Cromfton. J.— The object of having a relator 
who has an interest is, that a mere man of stra^r 
should not be put forward ; but surely in such a 
case as this an owner of property in the town has 
an interest. 

The rule was then argued upon its merits. 

Manisty, Q. C, in support, was not called upon. 
RuleabsohOe, 

Saturday, Nov, 20, 1864. 

Watson (app.) v, Martin (resp.) 

Vagrant Act— Instrument of gaming— Current cotn— 
Conviction. 

By the Vagrant Act (6 Geo, 4, c 83) a permm m 
designated as a roaue and vagcAond who pki^ or betst 
in any street, road, highway, or other open andimbUe 
place, at or with any Uxble or instrwnent of ganang, at 
any game or pretended game of chance : 

Held, that the emmnt coin of the realm are fk)i ^Mstnc- 
ofgemng** within tie meaning of the eUUnie, 
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WAtre there/ore the am, was comncted under this statute 
for placing in apvoue highway toith halfpence at a 
game coiled '*toss:" 

Heidj thai the conviction was bad. 

This was a case stated by justices under the 20 & 
21 Vict, c 43 upon a conviction of the app. as a 
rogue and vagabond under sect. 4 of 5 Geo. 4, o. 88 
(Vagrant Act), which declares to be such ** every 
person playing or betting in an^ street, road, 
highway, or other open and public place, at or 
with any table or instrument of gaming, at any game 
or pret^ided game of chance." 

The case stated that the app. was summoned to 
answer a complaint charging him, for that he the 
said I«ouls Watson, on the 29th May 1864, at 
Gomersal, hi the West Riding of Yorkshire, did 
unlawfully play in a certain highway there situate 
with certain instruments of gaming, called half- 
pence, a certain game of chance, called *' toss," con- 
trary to the form of the statute in such case made 
and provided. On the hearing it was proved that 
on the day in question the app. and a number of 
other persons were seen by two police constables 
upon the highway in Gomersal, and that the app. 
was tossing up halfpence of the ordinary current 
coin of the realm, and that he and the other persons 
were betting upon the number of " heads" or 
'^ talis;" that the halfpence came down and that 
money passed between him and others on the result 
of such betting ; that the attorney for the app. at 
the hearing raised the objection that halfpence 
were not instruments of gaming within the inten- 
tion and meaning of the Vagrant Act. We con- 
victed the app. and ordered him to be imprisoned in 
the House of Correction at Wakefield for the space 
of seven days, but we agreed to state a case for the 
opinion of this honoiirable court upon the objection 
whether halfpence are instruments of gaming 
within the intention and meaning of the Vagrant 
Act. If the court should be of opinion that half- 
pence used in the manner stated in the case are 
instruments of gaming, the conviction is to be con- 
firmed, and if not, then the conviction is to be 
quashed. 

No one appeared for the resp. 

Qiuuii appeared for the app., but he was not called 
upon. 

Cbomptok, J.— We really cannot strain the Vag- 
rant Act to the extent of holding that the current 
coin of the realm is an instrument of gaming ; if so, 
every person who has money in his pocket might be 
said to have about him an instrument of gaming. 

ICellor and Shbb, JJ. concurred. 

Ckmviction quashed. 



FisHBR (app.) V, Howard (resp.) 

TraoeUer — Who is — Be/reshment-room at a raihoaxf' 
station — Prohibited hours, 

A persom, who has taken a raUwajf-tichet for a joumeg 
hy raHwc^ at the usual time before the starting of the 
trainy is a traveller within the meaning of the2 frS 
VicL c 47, s. 42. 

A, went to the Vtctoria-stationy PimUoo, on a Sundag, 
and obtained a ticket to proceed hg a train which was 
to leave the station at ten mimites before one o*dock 
pM, At twenty minutes before one o*aock the re/huh^ 
ment-room at the said stciion toas opened, cmd there- 
won A went in and was served with some fermented 
aquor: 

Seid, thathe wai a traoeUerj and that no penalty was 



This was a case stated under the 20 & 21 Vict, 
c. 48, upon a conviction by a metropolitan police 
magistrate of the app., who keeps the refreshment- 
rooms at the Victoria-station, Pimlico, for an offence 
under sect. 42 of the 2 & 8 Vict. c. 47 (Metropolitan 
Police Act), which enacts, *' That no licensed vic- 
tualler or other person shall open his house within 
the metropolitan police district for the sale of wine, 
spirits, beer, or other fermented or distilled liquors, 
on Sundays, Christmas-day and Good Friday, before 
the hour of one in the afternoon, except refreshment 
for travellers." 

It appeared from the facts that a train was to 
leave the Victoria-station at ten minutes to one 
o'clock p.m. on Sunday, the 18th Sept., and that at 
twenty minutes to one o'clock the refreshment-room 
was opened by the app., and that twenty-five persons 
who had taken tickets for the train entered the 
refreshment-room, and were supplied with fermented 
liquors. There was no evidence to show where they 
had come from, or that they were residents in the 
metropolis. 

C, Pollock now appeared for the resp., and contended 
that the persons supplied with liquors were not 
travellers. [Crompton, J. — ^Were they not travel- 
lers when they were on their way ? It is sufficient 
to say that ihey were passengers in every sense 
of the word. They had taken their tickets. It is 
not necessary that they should have been in motion.] 
The Legislature must be taken to have known the 
existence of such places as refreshment-rooms at a 
railway-station, and in sect. 10 of the 27 & 28 Vict, 
c. 64, there is an express provision relating to them. 
Taking a ticket is evidence of an intention to travel ; 
but it does not constitute a person a traveller. If 
being on his way oonstitutes a traveller, a person 
going along the Strand from his house to the station 
would be one, and so entitled to knock up the 
publicans for refreshment. 

Crompton, J. — ^It is not necessary to say how that 
might be ; but certainly when he has taken his ticket 
at the railway-station he becomes a traveller. We 
must deal with such a case as men of common sense, 
and, according to the common understanding of man- 
kind, such a person is a traveller. 

Mrllor, J. — It is obvious what was the intention 
of the clause, and it was certainly never intended to 
apply to such a case as this. 



Shbb, J. concurred. 



Judgment for the app. 



COTJBT OF OOBDffON FLEAS. 

Rqmrtcd by W. Katd and Luklbt Sinni, Esqra., 
BarrUten-at-Law. 

Wednesdag, Nov. 9, 1864. 

WiuoM V. Thb Churchwardkns or Sitnobrlamd. 

Church-rates — Jurisdiction of justices — ** Inhabitant,** 

A local Act of Parliament providing Jbr the levying of 
a cAvrcA-nate, gave a right of appeal to ang person 
aogrievedlnf cmg assessments to be made hg virtue of 
the Act, orJ^ ang distress or seizure to be made far 
the same or for the money so to be coUectsdf to the 
quarter sessions to be hdd *' within three months aJUr 
stfcA distress made .*" 

Heldy that the cqopeal given was general, and not confined 
to cases where distresses had Seen actualfy made, and 
that, there being a general power of trnpeal, justices 
apptied to for warrants of distress haa no power to 
Mar ohjedums mads to the vaKditg of the rate. 

Per Eds, CJ.—The word'' inhabitant,** as cmaKed by a 
local Ad of ParUament to a person qualified to act 
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as vestryman of a poarish, means an occupant of 
premises situated in the, parish, and not necessarily a 
person living and slewing in the parish. 

Case etoted by justices under 20 & 21 Vict. 
€.43. 

At a petty sessions holden at Sunderland, in and 
for the county of Durham, on the 28th May 1864, 
an application was made to us by the church- 
wardens of the parish of Sunderland near the sea, 
hereinafter called the resps^ to grant and issue out 
our warrant under our hands and seals, for the 
intent and purpose, to be caused to be leiried by 
distress and sale of the goods of Joshua Wilson, 
Henry Wilson, Caleb Wilson, and Charles Wilson, 
hereinafter called the apps., the sum of 7L Qs. 7^dL, 
being the amount of a rate assessed upon them, the 
said apps., on the 9th July 1863, by the rector and 
thirteen of the vestrymen of the parish of Sunder- 
land' near the sea, in yestry assembled, at a meeting 
duly convened, pursuant to and acting under and 
by virtue of the powers, authorities and provisions 
of an Act of Parliament passed in the fifth year 
of the reign of His Majesty King George the 1st 
(18th April 1719), intituled "An Act for making 
the town and township of Sunderland a distinct 
parish from the parish of Bishopwearmouth, in the 
county of Durham," a copy of which Act accom- 
panies this case, and is to be taken as part thereof. 

The apps. having been duly sunmioned, the same 
application was heard, the said parties respectively 
being then present, and we determined to issue our 
warrant to levy the said sum of 7L Os. Hd. And 
whereas the said apps., being dissatisfied with our 
said determination as being erroneous in point of 
law, have, pursuant to the 2nd section of the 
statute 20 & 21 Vict. c. 43, duly applied to us in 
writing to state and sign a case setting forth the 
facts and the grounds of such our determination 
for the opinion of this court, and have duly entered 
into recognisances as required by the said statute in 
that behalf, now, therefore, we, the said justices, 
in compliance with the said application and the pro- 
visions of the last-mentioned statute, do hereby 
state and sign the following 

GASIS. 

Upon hearing the said application, the said rate 
or assessment was produced and proved before us, 
and the same is intituled and signed, and as far as 
concerns the said apps. is as follows : — " An assess- 
ment upon the yearly value of all houses, lands, 
tenements, hereditaments and estates whatever, 
and upon the value of the stock-in-trade and per- 
sonal estates within the parish of Sunderland near 
the sea, in the county of Durham, for keeping in 
repair the church of the said parish, defraying the 
yearly expenses of the churchwardens respecting 
the same, for paying the rector his stipend, the 
parish clerk's salary, and for other the purposes 
mentioned in the Act of Parliament passed in or 
about the year 1719, intituled * An Act for making 
the town and township of Sunderland a distinct 
parish from the parish of Bishopwearmouth, in the 
county of Durham.'" 

[The case then set out an extract from the rate- 
book containing the assessments of the apps. and 
the description of the property in respect of which 
they were rated. It also set out the names of the 
rector and thirteen vestrymen by whom, on the 
9th July 1863, the rate was made and ordered to 
be collected, and the allowance of the rate, on the 
18th July 1863, by four justices of the peace for the 
county of Durham.] 

It was also proved before us that the apps. are 
Quakers, and that they are the occupiers of the 
houses, warehouses and hereditaments in the said 
parish mentioned in the said rate, and set opposite 
their namei therein, where they carried on tbeir 



trade and business, and were possessed of the stock- 
in-trade therein. 

It was also [n'oved that the parties making and 
signing the said rate were the rector and thirteen 
of the twenty-four vestrymen, and were members 
of the said vestry, chosen and acting under the said 
local Act, and were the whole of the members of 
such vestry present at a meeting duly convened ; 
that the said rate had been demanded of the 
apps. ; and that they had made default in payment 
thereof. 

It was also proved on the cross-examination of 
the collector that at the time of their election and 
thenceforth up to the making of the said rate, nine 
out of the thirteen vestrymen who signed the said 
rate, although ratepayers, occupying houses and 
shops in the said parish, and carrying on their 
trades and businesses there, resided and slept in 
their private dwelling-houses in the adjoining town- 
ship of Bishopwearmouth. 

it also appeared by the said rate that stock-in- 
trade was' rated therein, but that ships (many of 
the persons assessed being shipowners) were not 
expressed as rated therein, and also that the occu- 
piers of 836 properties occupied in small tenements 
under the yearly value of 6L each, and for which 
the landlords under the Small Tenements Act, 13 
& 14 Vict. c. 99, were rated to the poor-rate of the 
said parish instead of the occupiers thereof, were 
not included in the said rate produced before us, 
nor were the landlords or occupiers thereof assessed 
for the same therein, and as to these it was proved 
by the collector of the said rate that the occupiers 
of these tenements were many of them paupers 
receiving parish relief, and that very few, if any of 
them, in his opinion, were able to pay the said rate, 
an(l that it had not been customary to include the 
said tenements in the said rate. 

The parish of Sunderland is one of tlie parishes 
comprised within the boundaries of the borough 
of Sunderland, the mayor, aldermen and bur- 
gesses of which form the local board of health, 
and it was admitted that since the passing of 
the Municipal Corporation Act (5 & 6 Will 4, 
c. 74) no scavenger has been appointed for the said 
parish of Sunderland under the said local Act of 
1719. 

On the case being called upon, and previous to 
any evidence being taken, it was alleged by the pro- 
fessional advisers of the apps., that they disputed 
the validity of the said rate. It was also contended 
on behalf of the apps., that the said Sunderland 
local Act of 1719 had, so far as it applied to the 
recovery of the rate, been repealed by the statute 
5 & 6 Will. 4, c. 74, and that we had therefore no 
power to issue our warrant of distress. It was also 
contended on the part of the apps., that the said 
rate was invalid, because nine of the thirteen 
persons who had made and signed the same were 
not properly elected vestrymen under the said local 
Act of 1719, inasmuch as they were not, nor was any 
one of them, resident and sleeping within the said 
parish. 

It was also contended on behalf of the apps., that 
the said rate was invalid, because of the omission 
of the said small tenements therefrom,^ and by 
reason that ships, as forming stock-in-trade, are not 
included in the said rate under the designation 
"ships." 

It was contended on behalf of the resps. : 

First, that the said Sunderland local Act 1719 
was not repealed by the said Act of the 5 & 6 
Will. 4, as idleged by the apps. 

Secondly, that we the justices had no jurisdictioD 
on this application to inquire into or decide on the 
legal constitution of the said vestiy or quaUflcation 
of the said vestrymen, nor on the validity of the 
said rate. 
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Thirdly, that even if we the said justices had juris- 
diction to decide on the legal constitution of the said 
testiy, or the qualification of the said vestrymen, 
that by the said Sunderland local Act of 1719, it was 
not requiicd that the vestrymen should be resident 
and sleep within the said parish, but only that they 
should be inhabitants of the said parish occupying 
rateaUe hereditaments therein, and paying rates, 
and that therefore the said nine persons so acting as 
restrymen were duly qualified to act as such. 

Fourthly, that if even we the said justices had 
jurisdiction to inquire into and decide on the validity 
of the said rate, the objections of the said apps. 
were untenable, and not sufiicient to justify us the 
said justices In refusing to grant our said warrant. 

We, the said justices, being of opinion that our 
jorisdiction was not ousted by the apps. disputing 
the validity of the rate, and that the said Sunder- 
land local Act of *1719, and the powers therein 
tttthorising us to issue our warrant of distress, were 
not repealed or affected by the said statute 5 & 6 
Will 4, c. 74, but were and are still in force ; that 
we had no jurisdiction to inquire into or decide on 
the constitution of the said vestry, or the qualifica- 
tion of the members thereof, nor into the validity of 
the said rate, and that the objections made by the 
apps. to the said rate were not sufficient to justify 
OS in refusing to grant our said warrant, gave our 
determination against the said apps., and have 
signed our said warrant, but have suspended the 
issuing and delivery thereof on the goods of the 
said appe. until the opinion of this court be ob- 
tained. 

The questions of law issuing on the above state- 
ments for the opinion of the court therefore are : 

First, whether, the apps. having stated that they 
disputed the validity of the rate, our jurisdiction to 
hear the cause and grant our said warrant was or 
was not ousted. 

Secondly, whether the said Sunderland local Act 
of 1719, or the power thereby given to us to issue 
our warrant for levying the said rate, has been 
repealed by the statute 6 & 6 Will. 4, c. 74. 

Thirdly, if not, whether we, the said justices, on 
the hearing of the apps. for the said warrant, were 
bound to inquire into, and had jurisdiction to decide 
on, the legality of the constitution of the said ves- 
tiy, or the qualification of the members of such 
vestry. 

Fourthly, if we had such jurisdiction, whether it 
is required by the said Sunderland local Act that 
the vestrymen chosen thereunder should be inhabi- 
tants inhabiting and sleeping in the said parish. 

The local Act mentioned in the case contained 
provisions for raising rates for keeping the church 
in repair, paying the stipends of the rector and 
parish clerk, and the salary of a scavenger to be 
appointed by the rector and vestiymen. 
^ The vestrymen were to be " twenty-four substan- 
tial and creditable inhabitants of the parish of 
Sunderland," to be chosen by the inhabitants " pay- 
ing scot and lot." The rector and thirteen of the 
vestrymen were to be a competent vestry for making 
rates and carrying out the Act. On default of pay- 
ment of rates, four justices of the peace for the county 
of Durham were authorised to grant a warrant of 
distress. 

The appeal clause was as follows : 

And if sny person shall find hizn or herself ■{(grieved by 
say Asseesments to be made by virtue of this Aot, or by any 
distress or seizure to be made for the same, or for the money 
so to be ooUected, in soch case he or she may appeal to the 
JDStioes of the peaoe to be assembled at any general quarter 
■essions of the peace to be held for ^e said county of Dur- 
ham, within three months after such distress made, who 
are hereby empowered to hear and itaiaUy determine the 
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have been rated, or the validity of the rate is dis- 
puted ; but if they had any jurisdiction at all in this 
case, they were bound to go into the merits of the 
case. The principle Uid down by the Court of Q. B. 
in the cases of Beg. v. The Justices of Kingston, E. B. 
& £. 256, and Ex parte May, 2 B. & S. 426, is, that 
where an appeal to the quarter sessions is given, the 
justices to whom application is made for a distress- 
warrant have no power to go into the merits of the 
case. But the power of appeal given here is an 
illusory one ; it only exists after a distress has been 
submitted to. [Btleb, J. — ^The distress mentioned 
in the appeal clause is merely the terminus a quo; the 
three months are to be countedj The justices were 
bound to go into the merits. llie rate was made by 
thirteen vestiymen, five only of whom were really 
inhabitants of the parish — ^that is to say, living and 
sleeping in the parish. He referred to 

646WilL4,c. 74; 

5dGeo. 8, 0.127; 

BlackeU v. EUsMord, 9 B. & C. 851; 

2 Stephen's Laws of the Clergy, 1827 ; 

1 Bum*8 Ecc Law (9th ed. by Phillimore), 415 k; 

58 Geo. 8, c. 69 (Stur^es Boome's Act) ; 

Richardson's Diet " Lihabitant" 

Lushj Q. B. {Prideaux with him). — ^The jurisdic- 
tion of the Justices was ministerial only, to issue the 
distress. As to the objection to the vestrymen, from 
the time of the Statute of Bridges the word " in- 
habitant " has been taken to mean ** occupier," and 
is not necessarily an occupier living and sleeping on 
the premises : 

Reg. V. BcUf, 1 B. & 0. 186, per Abbott, 0. J. ; 

B^. V. Barwick, 7 T. Bep. 73 ; 

Note to Sturges Bourne's Act, in Welsby's edit of 
the Statutes. 

Erle, C. J. — ^The apps. first of all dispute the 
jurisdiction of the justices oii the ground that they 
are Quakers, and therefore that the jurisdiction of 
tihe justices has been taken away by statute. But 
we think that the statute relating to church-rates 
generally does not apply to rates levied under this 
local Act, over which the Ecclesiastical Courts have 
no control. The next objection is, that the rate was 
not properly made because the vestrymen making 
it, or the majority of them, did not sleep within the 
parish of Sunderland. If that was a vaUd objection 
to the rate, it could have been raised by appeal 
against the rate. It is said that an appeal is only 
given by the local Act in cases where distress- 
warrants have been issued, and it is said to be 
unreasonable that persons should have to submit to 
a distress before being able to appeal. If this 
be so, it is, comparatively speaking, a small incon- 
venience; but the reasonable construction of the 
Act is, that a person rated has a right to appeal as 
soon as the assessment is made, the time within 
which the appeal must be made being limited only 
in cases where a distress-warrant has been issued. 
There was a clear right of appeal either before or 
after distress. In the next place, if the justices 
could go Into the consideration of the con- 
struction of the vestry, which I do not think 
they could, must an inhabitant of the parish 
be necessarily a person sleeping within it ? From 
the time of the Statute of Bridges, passed many 
centuries ag^, the word ^' inhabitant," in statutes 
relating to levying rates, has been construed to 
mean an occupier of land within the rateable 
district. I know of no instance of limitation to 
occupiers of a parish sleeping in it The one 
exception is, in cases relating to settlement of the 
poor, where the refinements which took place led to 
most inconvenient results. I should be strongly 
inclined, if I had to decide this case on the mean- 
ing of the word " inhabitant," to decide it in favour 
of the resps., but it is not essential to do so. I think 
that judgment should be for the reaps. 
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Btlbs, J. — I do not dissent from what has been 
said by my Lord as to the meaning of " inhabitant." 
It is an elastic word, varying according to the 
meaning of the Act of Parliament in which it 
occurs. Bat, according to the cases in the Q. B., 
where the statute gives an appeal, magistrates 
cannot enter into objections to the rate ; and here 
an appeal is given. If the magistrates could have 
gone into this question, where should we stop? 
It was a question of the qualification of the elected 
vestrymen. Equally well might questions arise 
respecting the qualifications of the numerous 
electors. It would become difficult, under such cir- 
cumstances, to levy any rate. 

Keatiiio, J. — I give no opinion respecting the 
meaning of the word *' inhabitant,** for it is un- 
necessary to do so, though I do not dissent from 
what has been said by my Lord. I concur that 
judgment should be for the reaps. 

Judgment for the retps. 
Attorney for apps., J, W, Hickea. 
Attorneys for resps., Mcples and Teesdalcy for 
Wfiffhty of Sunderland. 



EdDISOM AMD OTHB&8 V. BbOOKBS. 

Inciosure — Local Act — RateabiUty for expenses of Act. 

A load inchnire Act eamowered commissioners, amongst 
other things, to allot lands to the vicar "or other the 
persons entitled to tithes,** and to the vicar in 
respect of alebe kmds^ as em equivalent and compensor 
tion for their claims, and to divide the remainder 
amongpersons interested in the lands. It directed the 
commissioners, before making any allotments, to mark 
out for sale a portion of the kmas, and sell the same 
for the purpose of payina the expenses of carrying out 
the Act, and in case me amount raised 6y the sale 
should be insufficient, to make up the deficiency bu a 
rate to be made *^imon the several persons interested in 
the kmds to be inclosed, except the said vicar and per- 
sons entitled to tithes." It directed also that the 
allotments, except the allotments to the ''^ vicar anc? other 
persons in lieu of tithes," should be fenced by the 
persons to whom they were allotted, and that the 
allotments to the " vicar and other persons in Ueu of 
tithes *' should be fenced at the expense of the inciosure 
expenses fund: 

Held that as the word " other ** ufos omitted in the 
clause excepting the vicar and persons entitled to tithes 
from being rated to the additional rate, and as the 
framewoA. of the Act seemed to show that the omission 
was intentimal, the vicar was exempt absolutely from 
rateability in respect of the land allotted to him for glebe 
as well as for the land allotted to him for tithes, and 
that the exemption was not intended to be in reqtect of 
lands grantea in Ueu of tithes only. 

Special case, without pleadings, stated for the 
opinion of the court, under the provisions of the 
C. L. P. A. 1862, s. 46. 

The pits, were the Commissioners of the Notting- 
ham inciosure, and the deft, was the vicar of St. 
Mary, Nottingham. The writ was issued to recover 
487/. Is. the amount of two rates levied by the 
commissioners upon the vicar in respect of glebe 
land, with interest thereon. 

Tlie question arose under a local Act of 8 & 9 
Vict. c. viL, intituled ** An Act for inclosing lands in 
the parish of St. Mary, in the town and county of 
the town of Nottingham," with which the General 
Inciosure Act of 41 Geo. 3, c 109, was incorpo- 
rated. 

The case set out sects. 6 and 14 of the public 
Act, and sects. 86 and 87 of, the local Act, respect- 
ing the maimer in which claims weire to be made, 



and shares to be allotted ; and sects. 86 and 89 of 
the local Act, which provide for the payment of 
the expenses of the inciosure in the following 
manner: 

Sect. 86: 

For defraying the coits of carrying the local Act into aeea- 
tlon the oommiaaioners shall, at euoh period aa they think no- 
per (before any allotments are set out to the peraone entiDed 
to rights of common, to the lord of the manor, peraons entitled 
to tluies, and to the owners and proprietors of the lands to be 
inclosed) mark and allot for sale such portion of the lands u 
they ahall judge sufficient in value to defray the expenses of 
obtaining and executing the powers of the Act, and shall 
from time to time sell such lands as therein menttoaed. 

Sect. 89 : 

If at any time it shall appear to the commlaidonerB, either 
before or after the execution of their award, that the numey 
to arise by such sales shall not be sufficient to defray the ex- 
penses aforesaid, the deficiency shall be made up and raised 
from time to time by a rate, to be made and levied npontheseveral 
persons interested in the lands to be hiclosed (ereqX tM imi 
vicar end penmu entUUd to tUhm, and the mayor, aldemea 
and burgesses in respect of the lands for plaoea of pobUe 
recreation, fta), in such ahares and proportfona, within saeh 
time, and to be paid to such persons se the commissioaen 
shall flx>m time to time direct 

Sects. 90, 93, 94 of the local Act provide for the 
recovery by the commissioners of the sums so pay- 
able for expenses, and enable tenants for life and 
other persons under disabilities, or their trustees, to 
charge the allotments with such sums. 

By the local Act it is recited in the preamble that 
Henry Smith, Samuel Fox and other persons therein 
named claimed to be owners or proprietors of, or 
otherwise interested in, some of the lands to be in- 
closed, and other persons also claimed as therein men- 
tioned ; and then reciting that Earl Manvers was, 
or claimed to be, entitled to com tithes arising or 
accruing from the lands to be inclosed ; and the 
Bev. J. W. Brooks, the now deft., as the vicar of 
the parish of St. Mary, was, or daimed to be, en- 
titled to the vicarial tithes arising or issuing out of 
such lands or some part thereof ; and that William 
Watson and others claimed, as devisees under the 
will of Micah Gedling, to be entitled to the tithes 
or tenths of hay arising out of certain parts of the 
lands to be inclosed ; and the charitable trustees of 
the said town, as trustees of the free grammar school 
of the said town, were, or claimed to be, entitled to 
the tithes or tenths of hay arising or issuing oat of 
certain other portions of the said lands. 

By the local Act it is further provided that the 
commissioners are to allot parts of the lands to be 
inclosed as follows : — 

By sect. 53, for the purposes of public recreation. 

By sect. 54, for a public cemeteiy. 

By sect. 55, for the lord of the manor. 

By sect. 56, 

The commissioners shall allot and award nnfeo the vicar of 
the said parish of St. Mary and unto the said Lord Manven, 
William w atson and oOiera, devisees in trust under the will 
of Micah Gedling, and the charitable trusteea of the town of 
Nottingham, trustees of the free grammar-school, or c4ktt the 
peraon* uOio mag he entitUd to com tUhtt, vieariat tWM^ or 
tUhes or toUJu oj hag or other tUhet, and to the said vicar in 
respect of glebe lands and rights of common belonging to 
Bucn vicar, such parcels of the lands to be inclosed as in the 
judgment of tiie commissioners shall be a full equivalent and 
compensation to such persons severally and respectively for 
their several and req>ective claims, when substantiated to the 
satisfaction of the oommissloneTS, in, over, or upon the lands 
to be inclosed. 

By sect. 57 the oonmiissioners are to allot part of 
the lands to be enclosed to the freemen of Notting- 
ham and to the Foftstead owners and inhabitant 
householders. 

And by sect. 66, after the said several allotments 
have been made, tiie commissioners shall divide^ aUot, 
and award the remainder of the lands to be inolosed 
into and amongst the several owners and proprieton 
thereof, and persons who shall be entitled to any 
estate, right, or interest therein, in such shares and 
proportlona as the oommissioners shall adjudge and 
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detennme to be proportionate to the yalue of their 
reraectlye rights and interests therein. 
The local Act, sect. 69, enacts, 

The aerenl anotments to be made tn porauanoe of this Act 
(•soept ttaa aQotmenta to the mayor, aldermen and bargesaee, 
forplMeeof pnbUo ncreatioD, &a, and the allotments to the 
mimemr a»doth«r ptnotu in lieu of titha), shaU be inclosed, 
ditched and fenced at the expense of the respective persons to 
whom the same slukll be allotted, in snch manner and within 
meh times sa the oommlssionerB shall by their award, or any 
wcMag oader their hands, direct ; and the fences to be made 
Khali for ever afterwards be repaired and maintained by such 
penons as tito oommiasioners shall by their award direct 

Sect 70: 

The sUotaMDts to be made to the $aid vicar and other 
peneae m Ken ^ HUue ahaU be weU and sulBoiently inclosed 
and fSneed on ail such parts and sides as shall not be directed 
to be fenced by any oUier proprietor, or as shall not adjoin any 
inekw edja nd, or be boonded by any sofBcient watercourse or 
other anfflelent fence ; and the expense attending the indosing 
•ad fenctaig the same shall be discharged out of the incloenre 
expenses fund; and all such tnclosures and fences, when made, 
than for erer thereafter be kept in repair by the said vicar, or 
by the persons for the time being entitled hi possession of the 
nidaUotments. *~~ 

The lands to be inclosed consisted of about 1200 
teres. A small portion consisted of two pieces of 
waste land upon which it was alleged the inhabitent 
householders and freemen only had a right of pastur- 
age. All the remainder of the lands consisted of lands 
of freehold tenure belong^g to di£ferent proprietors, 
owners of land in fee-simple, but subject to a right 
of pasturage thereon for a limited number of cattle 
during certain i>eriod8 of the year, and this right of 
pasturage existed only in the freemen and the occu- 
piers of a few old houses called Fof tsteads. The 
owners of the lands had no right of common over 
the lands, but owned the land subject to the ease- 
ment of pasturage as aforesaid ; and, on the other 
hand, the persons entitled to the right of pasturage 
owned no portion of the lands to be inclosed. 

The landowners let the lands for beneficial rents, 
they being entitled to the land during the valuable 
part of the year, getting the crops, the commoners 
only getting the aftermath. The landowners were 
very numerous, and amongst them was the vicar of 
St. Mary, as the owner of glebe lands. Such glebe 
Lmds were in every respect under the same condi- 
tions as the lands of other landowners. 

Amongst the claims delivered to the commis- 
sioners were claims by numerous landowners speci- 
fying the quality and situation of the land cUumed 
for, and the estate therein of the person making the 
cUlm. 

Earl Bianyers made a claim for com tithes ; Wil- 
liam Watson and others, devisees of Micah Gedling, 
claimed for hay tithes; and such devisees also made 
a claim for lands belonging to them as landowners. 

The charitable trustees claimed for hay tithes, 
and such charitable trustees also made a claim for 
lands belonging to them as landowners. And all 
such claims, as well for tithes as for landowners, 
were duly aubstantiated to the satisfaction of the 
commissioners. 

Amongst the claims was the following, made by 
the Ticar of St Mary : 

I datan to be entitled, as vicar of the charch of Si Mary, to 
the several pieces of land described in the annexed terrier 
lying in the open and commonable fields of the parish of St 
Maiy, and to all rights and interests therein, subject, never- 
theless, to oertain common rights during part or parts of each 
.year. I further claim, as such vicar, to be entitled to all tithes 
of miUc, calves, lamb, wool, agistment, tumipe, green peas, 
tares, and green crops of every description, potatoes, pigs, eggs, 
poultry, and all other tithes excepting only the tithes of com, 
grtin and hay, arising or accruing due as well upon the said 
opsB and commonable lands as upon all other the lands of the 
•aid parish, excepting only certain portions thereof which 
bave already been exonerated from tithesi 

fThe case then set out the terrier.] 

At the hearing before the commissioners Lord 
Maavers substantiated his claim for com tithes. 
WiUiam WatKm and others, devisees of Oedling 



deceased, and the charitable trustees of the free 
grammar-school, severally substantiated their claims 
for hay tithes, and the vicar of St. Mary also sub- 
stantiated his claim for tithes. 

Allotments of land were severally made by the 
commissioners to Lord Man vers, to Gedling's devisees, 
to the charitable trustees, and to the vicar of St. 
Mary, in lieu of such tithes, and to the full value 
thereof as adjudged by the commissioners. 

In addition to such allotments for tithes, distinct 
and separate allotments were also made to said Ged- 
ling's devisees and to the said charitable trustees in 
respect of the lands claimed by them. 

Distinct allotments amounting to 18a. 8r. 37fp. 
were also made to the vicar of St. Mary in respect 
of and in lieu of the lands claimed by 1^ as glebe 
lands, and jsuch allotments were made according to 
the same conditions and upon identical terms as 
far as regards value and. in every other respect as 
the lands of other landowners, buch allotment of 
18a. 3r. 37}p. was in addition to the allotment 
made to the vicar in lieu of tithes. 

The effect of the inclosure and of the allotments 
awarded by the commissioners was to convert the 
lands claimed, from mere agricultural lands used 
chiefly for pasture subject to common right as 
above and papable of no other use, into freehold 
lands free from restrictions and incumbrances, 
applicable for building or any other purpose, and 
raising their value to a very large amount, and 
the land allotted to the vicar took these advan- 
tages in common with lands allotted to the dif- 
ferent landowners. 

The commissioners have paid out of the inclosure 
funds the costs of fencing such allotments so made 
to Earl Manvers, Gedllng's devisees, the charitable 
trustees, and the vicar of St. Mary, in lieu of 
tithes, but have not paid the cost of fencing the 
other allotments made to the said persons as land- 
owners, or the allotments made to the vicar in 
respect of the glebe lands. 

In carrying the local Act into execution, the 
commissioners marked out and allotted for sale 
certain portions of lands, and sold the same as 
directed by the statute, and applied the proceeds in 
carrying the Act into execution, but the moneys 
arising from such sales not being sufficient to defray 
the expenses of executing the Act, the com- 
missioners have duly made certain rates under 
sect. 89 of the local Act upon the several persona 
interested in the land to be inclosed, and in such 
rates the commissioners have rated the vicar in 
respect of his glebe lands claimed by him^ and have 
also rat^ Watson and others, Gedling*s devisees, 
and the charitable trustees in respect of the lands 
severally claimed by them, but the commissioners, 
have not rated the Earl Manvers, Gedling's 
devisees, the charitable trustees, or the vicar of St. 
Mary, being the several persons entitled to tithes 
in respect of the allotments made to them respec- 
tively in lieu of tithes. 

The vicar of St. Mary contends that he is not 
liable to be rated in respect of the lands allotted to 
him in lieu of the glebe lands claimed by him. The 
commissioners contend that he is liable to be rated 
in respect of his glebe land. 

The question for the opinion of the court is, 
whether the vicar is liable to be rated in respect of 
the lands allotted to him on account and in lieu of 
the lands claimed by him as glebe lands. If the 
court should be of opinion that the vicar is liable 
to be so rated, then judgment is to be entered for 
the pits, for 4d7iL 7s. OcL and costs of suit. If the 
court should be of a oontraiy opinion judgment is to 
be entered for the deft, with costs of smt. 

Bodbt, Q. C. appeared for the i^ta. and argued that 
the exc^on from ratea contaUied in sect. d9 of the 
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local Act applied only to lands allotted to the deft, 
in lien of tithes. 

Mellish, Q. C. (A, Wills with him), for the defts., 
contended there was no limitation express or implied 
of the vicar*s exemption from rateability, and that 
it applied to all allotments made to him as ricar. 

Eble, C. J. — ^I think that the vicar is not liable 
to be rated in respect of his allotment for glebe 
lands to the general expenses of the Inclosure Act. 
The Inclosure Act gave the commissioners power 
under sect 86 to mark out before making any allot- 
ment such portion of the lands as thej should judge 
si^cient in value to defray the expenses of obtain- 
ing and executing the powers of the Act, and to sell 
the same from time to time. Sect. 89 gave them 
power to make an additional rate if the land so 
marked out should not prove sufQlcient; and the 
commissioners are to make the additional rate on all 
persons interested in the lands to be inclosed, "ex- 
cept the said vicar and persons entitled to tithes, and 
the mayor, aldermen and burgesses in respect of the 
lands for places of public recreation." Mr. Boden 
contends that this means *' except the vicar so far 
as he is interested in the lands in respect of his 
tithes." Mr. Mellish contends that it means " except 
the vicar" absolutely. I think that the vicar is 
excepted absolutely. By sect. 56 the vicar is placed 
in the first class of allottees. Several classes 
of allottees are named, and then come what I 
may call the residuary allottees. Some of the 
prior classes are to receive compensation for a 
great variety of existing interests, and the vicar 
is one of them. He Is to receive compensation for 
his glebe lands, and also for his tithes, in company 
with such persons as have an interest in the tithes. 
Then come the allotments to freemen, also for ex- 
isting interests, and to certain householders. Then 
comes sect. 66, empowering the commissioners, after 
these prior claims shall have been disposed of, to 
divide the residue among the persons having rights 
and interests in the lands. Sect. 86 provides that the 
commissioners shall sell a portion of the lands before 
making any allotment The vicar has not any inte- 
rest in the quantity of land which the commissioners 
shall sell, for he only has as much of the land as is 
equivalent to his tithe and glebe, and therefore the 
fund from which the payment of expenses was to 
come was, in the contemplation of the Act, to be 
irrespective of the vicar and his allotment Then 
comes sect. 89, providing for an additional rate if 
required. It seems to me to stand to reason that 
those persons who have not paid enough under the 
first provision should pay more to make up the 
deficiency. It is certain also that sect. 89, 
without looking to the general framework of 
the Act, may be well read in favour of this 
view. Mr. Boden reads it, *^ except the vicar 
and other persons entitled to tithes," and when 
the word ** other" is inserted, it always means that 
the persons included come in the same class as the 
persons previously mentioned. But when the statute 
has intended this it has said so in unmistakeable 
terms. Sects. 69 and 70 make it perfectly clear that 
the allotments to the vicar and other persons in lieu 
of tithes, are to be fenced at the public expense, 
and the allotment to the vicar in respect of glebe 
at the vicar's expense. They speak of the " vicar 
and other persons entitled to allotment in lieu 
of tithes" as one class ; whereas sect. 69 is absolute 
in its exception of the vicar, leaving out the word 
" other," which is strong evidence that the Legisla- 
ture intended to make a distinction in this section 
between the vicar and the other persons entitled to 
allotments in lieu of tithes. Judgment ought, I 
think, for these reasons to be for the deft. 

BYLB8, J.— I am of the same oiMnioo, though I 



confess that, when the argument began, my impres- 
sion was otherwise. On due consideration, I think 
that it is clear that the literal construction^is the 
true one, and as to the literal construction there 
can be no doubt. The proportion to be paid by any 
person of the expenses of the Act is not a charge 
on the land, but on the person in respect of the land. 
If the vicar were liable to it, it might be levied by 
action, or by a proceeding in the nature of an eiegit, 
and the whole revenue of the vicar might be seques- 
trated, for he would have no power to charge the 
living. 

Kbatino, J.— Looking at the general scope and 
object of the Act, and the way in which sect. 56 
deals with the vicar, I think that he was intended 
to be exempted in sect. 89. It seems that the vicar 
has, in fact, been dealt with by the commissioners- 
like other landowners, and has received his allot- 
ment for glebe out of the residue of the lands. Sut, 
looking at sect. 56, it is clear that the Legislature 
intended that he should be fully compensated in 
respect of his tithes and glebe in the first instance. 
Concurring with the interpretations of the other 
sections given by the Lord Chief Justice, I also 
think that judgment ought to be given for the deft. 

Jtufymmt for the de/i. 

Attorneys for the pits., Taylor, Hoare and Taylor. 
Attorneys for the deft., Benbow, Tucker and Sait- 
weO. 

Nov. 9, 11 and IB, 1864. 

Tatlob (app.) V. HuMPHRBYS (resp.) 

PubUc'hotue — Sale of beer, Ax., during prohibited hotart 
on Sunday^ll i- 12 Vict, c. 4d— Travellers— 
Who are? 

The app. kept a public-house about two miles from JBir' 
mingham. On a certain Sunday morning apoUceman 
entered the house between the hours of eleven and twelve 
and found thirty-two persons in the rttomsy passagee, 
and at the bar, some of whom were drinHna and some 
smoking. An information having been laid against 
the app. under theW j* 12 Vict. c. 49, it was proved 
before themaaistrates thai two of the persons found in 
the house had left their own homes at Birmingham thai 
morning, and mving taken a walk of between seven and 
and eight miles had stopped at the app*s for refresh^ 
ment on their wav home. With regard to the others 
it was assumed that they resided at Birmingham, 

The magistrates having decided that the persons in the 
house were not travellers within the 4cA section of the 
Act, amvicted the app. : 

Held, on appeal from this decision, thai a person 
was a ^^ traveller" within the meaning of the A.ctj 
who went out from home from any motive of bustness 
or pleasure except the desire of excessive drinking^ and 
by reason thereof required refreshment ; and Sifxt it 
was for the justices to say (placing rehanee on their 
local knowledge) whether the app. btUeved with reason 
that his guests were travellers takina refreshment as 
such, or were making a pretence to that character for 
the purpose ofprofaning Sunday and passing it in 
drinking. 

This was an appeal from a conviction by justices. 
The following is the case as stated for the opinion of 
this court. 

It was proved by the evidence of Thomas Pla(», a 
police constable, that at twenty minutes past eleven 
in the forenoon of the day mentioned in the informa- 
tion he went to the def t.'s house, and finding tJie 
door closed, but unfastened, opened it and walked 
in, and found thirty-two men and women were in 
the house, of whom some were seated in the tap* 
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room, othera standing in the passajre leiulinR from 
the front door, and in which the bar window is 
aituAted. Some were drinking, or had ale before 
them, and some of the men were smoking. The 
deft.'8 daughter was engaged in drawing beer for 
the company. 

The deft, told Place they were all strangers, upon 
which Place replied, *'I suppose you call them 
traTellers." He said, "Yes, they are travellers." 
Several got up and said they came from Bir- 
mingham. 

They were strangers to witness, and had the 
s{ipearance of Birmingham artisans, and it was 
assumed or admitted that they came from Birming- 
ham. Their conduct was orderly. The deft.'s 
honae is situated a little more than 2^ miles from 
the centre of the town, and the borough extends 
within about 1^ miles, and is built upon and up to 
the boundary from which rows of houses or detached 
yillas stretch to the village of Moseley. 

Two of the customers on the occasion were called 
» witnesses, and proved that they were inhabitants 
of Birmingham, and had walked from the town 
through limes and fields that morning, thereby 
emending their walk, the one to seven the other to 
eight miles before reaching the dcft.'s house, where 
they had ale orfd bread and cheese on their way 
home; they stated that they did not leave home 
with the intention of calling at deft/s house. It 
was also proved by them that they were asked if 
they were travellers before being supplied, and 
that they said they were. These witnesses were 
at that time within about two miles of their 
residence, and the few whose addresses were ascer- 
tained appeared to be inhabitants of that part of 
Birmingham nearest Mosely, and within a mile and 
a half or two miles of it; of course some might 
have come a further distance. 

For the defts. it was contended, first, that there 
was not sufficient evidence of opening ; as no dis- 
tinct opening had been proved, the justices were of 
opinion that the fact of persons being in the house, 
especially in the entrance passage and at the bar, 
although the policenuin had not actually seen the 
iloor opened, was sufficient to enable them to draw 
an inference that the house had been opened, and 
considering also that the witnesses for the ddfence 
proved admission had been obtained without dif- 
ficulty, were of opinion that the evidence was suf- 
ficient on this point. 

It was then contended that the company were 
travellers ; that they lived in another parish ; and 
that on their representing themselves to be travellers 
the landlord was bound to supply them. 

On the whole case the justices were of opinion that, 
for all that appeared to the contrary, the company' 
assembled had come from Birmingham, many of them 
a distance of less than two miles ; that although the 
fact of a man being a traveller was not actually a 
question of distance, he must be on a journey or a 
wayfarer; but first, in the case of such as they 
assumed had only come from the near end of Bir- 
mingham, proceeding on foot a distance of less than 
two miles did not constitute a journey ; and next, 
as to the others, who were shown to h.ave taken a 
longer walk, and to be at so short a distance from 
their homes, that they had ceased to be travellers in 
the same degree as if the same individuals had 
arrived in Birmingham and had applied for refresh- 
ments at a tavern in the same street as their own 
residences. They were of opinion that the fact of 
the public-house not being in the same parish as the 
residences of the customers was unimportant ; that 
under the circumstances the persons were not tra- 
vellers ; and that the inquiry made at the entrance, 
of the customers, could not be considered bond Jide ; 
and they fined the deft, the sum of forty sliillings 
and costs. 

[Mag. Cas.— Vol. in.] 



Uaifes, Serjt. for the apps. — ^The persons admitted 
into the house were artisans of Birmingham, walk- 
ing out into the country on Sunday morning and 
needing refreshment by reason of that walk ; they 
applied to the app. for the same, and I contend 
that the app. was justified in providing them with 
what they requii^. They were "travellers'* 
within the meaning of the Act, as the proper defini- 
tion of the word is, any person who fares abroad 
either from a desire of the enjoyment of country 
sights and scenes, or from any other motive of busi- 
ness or pleasure except the desire of excessive 
drinking, and that any supply of th<^ refreshment 
needed by reason of such faring abroad might be 
construed to be refreshment for a traveller. lie 
cited 

Atkinson v. Sdlers 28 L. J. 12, M. C. ; 82 L. J. 178 ; 

Taylor v. JTumphret/g, 30 L. J. 242, M.C. : 4 L. T. 
Rep. N. S. 514. 

Keane for the rcsp. — These persons were not tra- 
vellers within the true intent of the statute, and 
persons who choose to walk out merely for the sake 
of a walk cannot be called so ; if they could, there 
would be no reason why any person residing in 
London should not start from his own house on a 
Sunday morning, walk a mile or so, and then turn 
back and call at the first public house he may 
chance to come to and require the landlord to open 
his house to him. Then it is for the app. to disprove 
the charge and show that the magistrates were 
wrong; and, although evidence has been brought 
forward as to two of the persons found in the house, 
nothing has been proved as to the remaining twenty- 
eight, and I submit that with regard to them there 
has been no evidence to show that they were tra- 
vellers, and therefore they must be taken not to 
come within the exception. He referred to 
Tennant v. Cttmberland, 23 J. P. 15. 

Cur. ado, vult, 

Nov, 18. — Eble, C. J. — ^In this case the question 
is, whether the evidence supported the information ; 
and the answer depends on the meaning of the 
word traveller in the statute. It has been con- 
tended for the apps. that, as the persons admitted 
into the house were artisans of Birmingham, walk- 
ing out in the country on Sunday morning, and 
needing refreshment by reason of that walk, 
therefore, they are travellers, taking refreshment 
within the words of the Act ; that the inhabitants 
of Birmingham and other similar towns may well 
desire to emerge from a crowded region covered 
with brick and smokQ, and are legally and morailly 
right in gratifying that desire by taking a 
walk i^to the country during the hours best 
suited for a sight of the sun, on the only 
day on which labourers are free — in other words, 
on Sunday morning; that the prohibition against 
supplying any fermented liquors, or indeed any 
sustenance whatever, on Sunday, till half -past 
twelve o'clock, imposed on all throughout Great 
Britain who have any licence whatever to sell cider 
or beer, or wine, or spirits, attaches to a very large 
portion of the class who gain their livelihood by- 
supplying food for strangers and the homeless, and 
that the wants of the persons maintaining themselves 
in the area between the Lands End and the North of 
Scotland are very various, and, considering the 
variety of habits incidental to living in town and 
country, sea and land, mountain and marsh, north 
and south, surface and«miue ; and as this prohibition 
is subject to an exception, that exception was pro- 
bably' intended to be capable of extensive application 
in proportion to the prohibition, as the intention of 
the Legislature in the prohibition was to promote 
the better observance of the Lord's-day in p^eneral, 
and in particular by excluding those irho yield too 

N 
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much to the attraction of the public-house, by ex- 
cluding those from their accustomed haunts, to 
bring them to places of worship, and so to 
the paths of piety and virtue; that tliis in- 
tention of the Legislature might also be in 
part promoted by permitting resort to the 
beauties of nature at proper seasons, and allowing 
wholesome refreslunent needful for the comfortable 
enjoyment thereof ; and that their intention would 
probably be in part defeated by confinement in 
noisome air and deprivation of wholesome sustenance 
when needed ; and that therefore the word " travel- 
lers " ought to be construed, as all those who fare 
abroad, either from a desire of the enjoyment of 
country sights and scenes, or from any other motive 
of business or pleasure, except the desire for ex- 
cessive drinking, and that any supply of the refresh- 
ment needed by reason of such faring abroad might 
be construed to be refreshment to the traveller. He 
further contended that, as the exception of refresh- 
ment to a traveller is contained in the clause creating 
the prohibition, the burden of proving that the pro- 
liibition has been infringed, and that the case is not 
within the exemption, is cast on the informer (see 
GiU V. Scrivensy 7 T. R, 27 ; /2er v. Praitm, G T. 11. 
559) ; and also that, if the publican believed and 
had reason to believe when he supplie<l the drink 
that he was supplying refreshment to a traveller, he 
ought not to be convicted. This argument of my 
brother Hayes for the app. is, we think, well 
founded, and that the statute ought to be construed 
on the principles that he has contended for. We 
think that a person would be a traveller within 
the exception, if he came abroad from any of the 
motives above suggested as legitimate, and by reason 
thereof needed refreshment ; but if he came abroad 
merely because he desired to go to a public-house 
and obtain drink he would not. The circumstances 
under which a guest is admitted and supplied 
would be matter for discretion in deciding whether 
the publican had reason to believe, or did believe, 
that he was a traveller within this description, cither 
when he admitted him, or when he afterwards sup- 
plied him ; such as, whether he was a stranger or a 
neighbour, whether he delayed longer, or took more 
than was consistent with the need of refreshment ; 
the distance also would be relevant; but no rule 
can be laid down for a defined distance, as that 
which may be short for the vigorous may be long 
for the weakly. The cases decided on the matter 
support the app.'s argument. In Atkinson v. 
Sdki'Sy the magistrates convicted because the deft, 
had taken a drive for a few miles on a Sun- 
day afternoon, they being of opinion that busi- 
ness was necessarily included in the travelling ; but 
the Court quashed the conviction. Cockbum, C. J. 
says, that a man cannot be said to be a traveller 
who goes to a place merely for the purpose of 
taking refreshment; but if he goes to an inn for 
refreshment in the course of a journey, whether of 
business or pleasure, he is entitled to demand it, 
and the innkeeper is justified in supplying him. 
Crowder, J. says, the only real distinction is 
between a man living in the neighbourhood 
or at a distance; whether he is travelling for 
pleasure or business cannot make any difference. 
In Tcmhr y, Hungoltreyttj the magistrates con- 
victed because the party walked out on Sunday 
afternoon four miles for pleasure ; the Court 
quashed the conviction on the ground that a man 
might be a traveller though he was walking for 
pleasure, and had not exceeded the distance above 
mentioned, and they adopted the reason given by 
the Chief Justice in the last-mentioned case. The 
context of the statute supports the app.*s argument. 
tSect. 1 prohibits every licensed victualler and every 
beerhouse keeper in Great Britain from opening his 
housefor the sale of, or from selling, any fermented or 



distilled liquors on Sunday before 1230, except as 
refreshment for travellers. Sect. 3 prohibits every 
licensed victualler, and every public beerhouse keeper, 
and any person licensed or authorised to sell any fer- 
mented or distilled liquors, and any person claiming 
to sell wine by retail by reason of being free of the 
Vintners' Company, or any other right or privilege, 
from opening his house for the sale of any article 
whatever during the prohibited hours, except 
as refreshment for travellers. Sect. 4 prohibits 
every person from opening any house or place of 
public resort for the sale of fermented liquors or 
distilled liquors, or from selling such liquors during 
the prohibited hours, except as refreshment for 
travellers. Sect. 5 empowers constables to enter 
any house or place of public resort for the sale of 
such liquors at any time. Sect. G makes every 
person offending against the statute liable to a 
penalty not exceeding 5i for each offence, and 
declares that every separate sole shall be a distinct 
offence. These provisions are very stringent. For 
example, this app. might have been fined ICO/L, that is 
5/. for each guest. They do not bear upon the ricJi 
who have refreshment at their command ; but they 
coerce the i)oorer classes throughout the island : 
salutary when they check the disorderly, pernicious 
when they molest the discreet. We consider that by 
construing the exception in the wider sense, we 
save from vexatious restriction many who have a 
right to be trusted with self-control, and at the 
same time leave the prohibition in force as far as 
the interests of real piety are concerned. Tlio 
result is, the case will be sent back. We place 
great reliance on the local knowledge of the magis- 
trates. They can tell whether the app. believed, 
with reason, that his guests were travellers taking 
refreshment according to the description above 
given, or making a pretence to that character for 
the purpose of profaning Sunday and meeting to 
drink. Probably it will not be worth wliile to pro- 
ceed further against the app. upon the present 
facts, because, unless lie raises the question agiiin 
by his future conduct, the information will not 
have been without effect. If he does raise the 
question again, then the principles here explained 
may probably guide to a decision in accordance with 
our view of the law. 

Judffinent for the app. 



Monday, Nov. 13, 1864. 
The Vestry op Chelsea (apps.) r. King (resp.) 

Metropolis Local Management Act 18G2— 25 5' 26 TVr*?. 
c. 102, 8. 78; 67 Geo. 3, c. 29, ss, 67, 68— 
Nuisances. 

The Act of 57 Geo. 3, c. xxix. (heal and personal), for 
the better paving, improving and regulating the streets 
of the metropolis, and ^''removing and preventing^ 
nuisances ana obstructions therein, by sect. 68, emKts 
that penalties shall be inflicted on persons keeping 
swine within forty yards of a street. This Act w- 
tended to the district comprised teiihin the weekly bills 
of mortality. The Metropolis Managanent Amend- 
ment Act 1862 extended the powers of improving and 
regvlating streets and for the " suppression " of uiti- 
sances, contained in this Act, to the metropolis as 
defined in the Metropolis Management Acts : 

Held, that the powers for the *^ prevention" of nuisances, 
including that of imposing penalties for keeping sioine, 
contained in the former Act, were not extended by the 
latter Act to the larger area. 

Case stated by a police magistrate of the metropo- 
Us, under 20 & 21 Vict. c. 43 : 

James King, the resp., was summoned to appear 
before me, Henry Selfe Selfe, Esq., one of the ma- 
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icistntes of the police courts of the metropolis, 
•sitting at the Westminster Police Court, upon a 
complaint made by Charles Sahee, on behalf of the 
Tcstxy of St. Luke's, Chelsea, the apps., for unlaw- 
fiUy keeping swine in a yard within forty yards of 
41 street called Symons^treet, in the parish of 
Oielsea, within the metropolis, contrary to the 
statutes 57 Geo. 8, c. xxL\., s. G8, and 25 & 2G 
Vict, c 102, 8. 73. 

It was prored that the resp. kept certain swine in 
A yard called Brook*s-yaxd, within forty yards of 
Symons-street. 

It was not proved that they were so kept as to be 
in any way a nuisance, or injurious to healtli. 

The statute 57 Geo. 3, c. xxix. does not apply to 
the parish of Chelsea, or to the place where the 
swine are kept, unless it applies to it by virtue of 
«he statute 25 & 2G Vict. c. 102, s. 73. 

The f^pps. contended that the whole of the 6dth 
section of the statute 57 Geo. 3, c. xxix. was extended 
to Uie metropolis by the statute 25 & 26 Vict. c. 102, 
s. 73 ; that its provisions were imperative, and there- 
lore t that I was bound in point of law to convict 
the resp. 

I doubted whether (the swine in question not 
being a nuisance nor straying in the street) the case 
<wne within the 78rd section of 25 & 26 Vict., c. 102, 
which extends to the metropolis only so much of 
;)7 Geo. 3, c. xxix. as relates to the powers of im- 
proving and regulating the streets, and for the sui>- 
pression of nuisances (see especially sect. 67 of the 
test-mentioned Act\ And having regard to the 
provisions of the Police Act, 2 & 3 Vict. c. 47, s. 60, 
daose 5 ; and to the Nuisances Itemoval Act, 18 & 10 
Vict c. 121, s. 8, I dismissed the complaint on the 
ground that I was not bound in point of law to 
convict the resp. 

The apps. being dissatisfied with my decision, 
and conceiving it to be erroneous in point of law, 
1 request the judgment of the Court of C. P. whether 
I was bound in point of law to convict the resp. 
(Signed) II. 8. Selite. 

14th July 1864. 

The following were the app.*s points : That the pro- 
visions of the 68th section of the 57 Geo. 3, c. xxix. are 
allof them powers of improving and regulating streets 
and for the suppression of nuisances. That the 68th 
section was in force at the time of passing the 25 & 26 
Vict c. 102. That the 68th section is not inconsistent 
with the Metropolis Management Amendment Acts. 
That the 68th section applies to the metropolis as 
defined by the Metropolis Management Acts, and 
therefore to the parish of Chelsea by force of the 
73id section of the Metropolis Management Act 1852. 
That the provisions of the 68th section relating 
to the keeping of swine are powers for improving 
and regulating streets. That the said provisions 
are given for the suppression of nuisances in the 
streets of the metropolis, that is, in the words of the 
title of the 57 Geo. 3, c. xxix. for removing and pre- 
venting them. That the other provisions mentioned 
in the case do not apply to prevent the nuisance or 
effect the object contemplated by the 68th section 
of the 57 Geo. 3, c xxix. 

The 68th section of 57 Geo. 3, c. xxix. (commonly 
called Michael Angdo Taylor's Act) is as follows : 

And be it further enacted that no person or peraona whom- 
•MT«r at any time or times hereafter Hhall breed, feed, or 
keep any kind or Hpectea of swine in any hovuw, building, 
jard, garden, or otlier hereditament, iiitiiate and being in or 
witliin forty yards of any street or pablic place in any 
parochial or other dintrict within the jarindiction of this Act, 



nor shall soffer any kind or species of swine belonging to 
him or them to stray or go about in any street or public place 
in any parochial or other district within the jurisdiction of 



this Act And that any person or persons who shall so 
<rffend Shan forfeit and pay for every snch offence the sum of 
fortvahittingSy and shall also forfeit the said swine and every 
of them unto the commissioners or tmstees, or other persons 
having the control of the pavements in any such parochial 
or other district ; and that it shall and may be lawful for the 



said commissioners or trustees, or other persons directed an<t 
appointed by them, or their surveyor or surveyors, inspector 
or inspectors, or any other officer, or person or pereomi 
directed and appointed by them, and for any constables and 
headboroughs, at all times hereafter all such swine to seize, 
toko, drive, and carry away and soil for the best price that 
can be reasonably had; and the money therebv produced, 
after deducting all the costs and charges of and incidental 
to such soizure, removal, and sale, to pay to the treasurer or 
treasurers of the said commissioners or tniKtees, or other per- 
sons, or to such other person or persons as the said com- 
missioners or trustees, or other persons as aforesaid, shoU from 
time to time direct and appoint. 

And the 78nl section of the Metropolis Manage- 
ment Amendment Act 1862 (25 & 2G Vict, c 102) 
enacts that, 

The powers of Improving and regulating streets, and for the 
suppression of nuisances, contained in the Act ftl Gea '4, c xxix. 
(local and personal), intituled "An Act for better naving, 
improving and regulating the streets of tho Metropolis aucl 
removing and preventing nuisances and obstructions therein,'* 
shall, so far as the same is in force, and is not inconsistent 
with the provisions of the recited Acts and this Act, extend 
and apply to the metropolis, as defined In the firstly-recited 
Act and in this Act, including any unpavo^l streets, and not- 
withstanding any exceptions therein contained. 

Kmne^ Q.C. appeared for the apps., and referred to 
20 & 21 Vict c. 43; 
25 & 26 Vict c. 102, s. 78 ; 
57 Geo. 8, c 29, ss. 67, 68 ; 
2 & 3 VicL c 17, 8. 60, par. o. 

No counsel appeared for the resp. 

E&LK, C. J. — I think that this appeal must be 
dismissed. The G8th section of 57 Geo. 3, c. xxix. 
contains proTisions that no person shall keep any 
kind of swine within forty yards of a street or 
public place under a i)enalty of forty Bhillings and 
tlie forfeiture of the swine. The Act extended to 
all places within the weekly bills of mortality of 
those days, and contains a great quantity of regu- 
lations for better paving, improving and regulating 
the streets of the metropolis and ''removing and pre- 
venting^* nuisances and obstructions therein. After- 
wards came the Metropolis Management Amend- 
ment Act, 25 & 26 Vict. c. 102, which extends to a 
much larger area and takes in many districts which 
are in their nature rural, as well as districts which 
are densely populated. It embraces Woolvdch, Fulham 
Uampstead and other distant places. Over this largo 
area the Metropolitan Board of Works have very ex- 
tensive powers for the removal of actual existing niu- 
sances. Is the power of removing a pig and inflicting a 
penalty, given by sect. 68 of the older Act, extended 
to the districts subject to the local board by sect. 73 
of the subsequent Act, containing the following 
words : " The powers of improving and regulating 
streets, and for the suppression of nuisances, con- 
tained in the Act of 57 Geo. 3, c. xxix., intituled, 
&c., shall extend and apply to the metropolis" — so 
that a magistrate is bound to convict ? I think not. 
The powers contained in 57 Geo. 3, c. xxix, might 
have been transferred hi totOf and nothing would 
have been easier for the draughtsman of the later 
Act than to say so in general tenns ; but he has not 
done so, and bias taken only a part of those powers. 
The words in the title of Michael Angelo Taylor's 
Act arc, "removing and preventing nuisances." 
The words in the transferring Act are, "for the 
suppression of nuisances." It is clear that the 
Legislature did not intend to transfer all the powers 
of the old Act. The existence of a pig might be 
contemplated as permissible in the more extended 
area. Looking at the definition of the word 
*■ street" in the Metropolis Mamigement Act, the 
most secluded footpath in a rural part of any dis- 
trict would be within the prohibition. Chelsea is^ 
it is true, densely populated ; but if we were to 
decide that Chelsea was within the statute, we must 
do the same witii comparatively scantily populate 
districts. The power of suppressing nuisances is 
transferred to the Metropolitan Board ; and this, I 
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think, refers to the modus ojteraruU, as far as I have 
looked through the statutes. The law would there- 
fore stand that, within the ambit of the bills of 
mortality, keeping a pig within forty yards of a 
street is prohibited; but between that ambit and 
that of the Metropolitan Management Acts it does 
not expose the owner to forfeiture and to a penalty, 
unless it amounts to an actual nuisance. 

BiXES, J. — I concur in every word that has been 
said by Erie, C. J. I have but one observation to 
make, and that is, that the rule that in construing a 
written document the surrounding circumstances 
are to be looked at applies equally to Acts of Parlia- 
ment and to private writings. The moment that it 
appears that this statute applies to a large rural 
cUstrict, it becomes necessary to see if we are com- 
pelled to adopt the reading of the statute contended 
for by the counsel for the apps. We must not strain 
the Act. The Act of Michael Angelo Taylor contains 
two sets of powers, one for the "suppression" the 
other for the "prevention" of nuisances. The Act of 
25 & 2G Vict. c. 102 transfers in terms to the metro- 
politan Board that for the "suppression " of nuisances 
which I conceive applies to existing nuisances, such 
as straying swine and others. The beneficial con- 
struction of the Act is also the true and literal one. 

Keatino, J. — ^By 57 Geo. 3, cxxix. the keeping of 
swine within forty yards of a street was made an 
offence, and aJso various other specified nuisances 
were made offences. The authorities, under the 
Iiocal Government Act, had the largest powers in 
reference to existing nuisances in the metropolis, 
but not the power of preventing nuisances by 
punishing persons for such an act as keeping swine 
within forty yards of a street. That being so, the 
liOcal Management Amendment Act 1862 was 
jmssiHl. I have had great doubts if the Legislature 
did not intend to transfer the powers prohibiting the 
keeping of swine. I cannot say that these doubts 
have been all removed, but I am not sufficiently 
pressed by them to dissent from the judgment of the 
court. 

Judgment for the resps. 



DOGGETT V. CATTERXS, 

ijaniing — Sippression of Betting Houses Act (IG 5' 17 
Vict, c. 119), S8. 1, 5. 

The deft., a betting agent and bookmaker^ was in the 
habit of standing under certain trees in llyde-jtark, 
and there making bets on horse races and receiving 
deposits. The pit,, having made a bet rrith him arid 
paid his deposit, brought an act ion for tJie return oj the 
same ; 

Held that the deft, had brottqht himself within tJie mean- 
ing of the -4cr (IG i' 17 Vict, c, 119), quite as much 
as if he had carried on his betting transactions in a 
room or bootli, and that the pit, was tlterefore, under 
sect, 5 of the above Act, entitled to recover back his 
deposit in an action for money had received. 

In this case the declaration was for money had and 
received, and on accounts stated to which the 
deft, pleaded never indebted, set off ; and, thirdly 
that the money alleged to have been received was 
money deposited by the pit. with the deft, under a 
contract or agreement by way of wagering and 
gaming, and iUegaUy betting on horses running at 
races, and the account stated, as alleged in the 
declaration, was made and stated of and concerning 
the said money deposited as herein alleged, and 
not otherwise. 

The action was trie<l before the Under-sheriff of 
Middlesex, on the 3()th June last, when a verdict 
iras found for the deft. 



The deft, was a list keeper, or racing agent, and 
was in the habit of frequenting a certain spot under 
some trees in Hyde-park. On the 20th Oct. 18U3, 
which was the day of the Lincoln races, he was in 
the park, and a crowd of persons round him ; he 
had a betting-book in his hand, containing a list of 
the horses, and was betting on races, and offering 
odds against horses. 

The pit. was also there, and took six to one from 
the deft, about Fly Trap winning the Witham. 
Handicap at Lincoln, which was to be run for on 
that day; the pit. at the time depositing 5^ lOf.. 
with the deft. This was at half -past twelve, and it 
appeared from the evidence that Fly Trap had been, 
scratched a few hours before the bet was made, and) 
the pit. accordingly, a day or two afterwards, 
demanded the return of his deposit, whidi the deft, 
refused to make, stating, at the time, that as Fly 
Trap had not won the race he had won the bet. 

The rule at Tattersall's and the Jockey Club i«, 
that money would be returned under such circum- 
stances ; but it was shown that there was a rule, 
which rule was stuck in the dcft.*s book, and of 
which the pit. was cognisant, " that all bets stand, 
on the day of the race, whether scratched or not." 

Yeatman having obtained a rule calling on the- 
deft, to show cause why the verdict found for him 
should not be set aside and entered for the plt^ 
pursuant to leave reserved, upon the ground that 
there was no risk, the horse being struck out of his 
engagement ; and, secondly, that the Betting Act 
(6 & 17 Vict. c. 119), 88. 1 and 5, entitled the pit. tty 
recover back the 5/. 10«. in an action for money had 
and received, 

Talfourd Salter now showed cause, and contended 
that what was oontemplate<l by the Legislature was 
to prevent the opening of betting-houses or offices, 
and the receiving money in advance by the ownerg 
of such houses or by persons acting on their behalf ; 
and that this case would not come within the mean- 
ing of the Act, although a booth put up in a park 
might, as " such person" as is mentioned in the 5th 
section must be connected with the management or 
use of a house, office, room, or other place, which 
was not the case here. 

Yeatman, in support of the rule, was not called on. 

Erle, C. J. — I am of oxnnion that this rule should 
be made absolute. The evidence is that the deft, 
was in the habit of betting, generally with those 
persons who chose to take the risk ; and to resort 
to a place frequented by him for the purpose of 
making bets, namely, near a certain tree in Hyde- 
park. The deft, had seen him at that spot daily, 
betting on horse races, and on this occasion paid 
him a deposit of dL 10«., which was to be returned 
to him sixfold, on a certain contingency, viz., if a 
particular horse won a certain race at Lincoln. That 
was a deposit on a contingency, and by 16 & 17 Vict, 
c. 119, s. 5, money deposited on a bet with persons 
coming within the meaning of this Act may be 
recovered back. Now the words of that statute are, 
I think, wide enough to extend to this place. The 
deft, used this spot in Hyde-park, having his betting- 
book with him, and received deposits from persons 
resorting to him, and so brought nimself within the 
meaning of the statute. Mr. Salter has contended 
that the *' other place** mentioned in the first section 
of the Act must be ejusdem generis with the words 
"house, room, office,'*^ which precede it, and that the 
place therefore must be something in the nature <^ 
a structure ; but he at the same time admitted that 
a booth woiild come within the meaning of the Act. 
I think, however, that the mischief is the same 
whether the place resorted to is under the shelter 
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<if a tree or canvas, or under a roof, and tliat the 
vQitls in the statute are wide enough to include the 
present case. Then Mr. Salter says that the pre- 
amble to the Act, which points out the mischief to 
be remedied, narrows the construction I aiu putting 
<m it. The words in the preamble are, ^* whereas a 
land of gaming has of late sprung up, tending to 
the injury and demoralisation of certain improvi- 
dent persons, being places called betting-houses and 
mffioes.** No doubt tlic demoralisation caused by 
the betting-houses was the mischief wliich the 
Legislature sought to prevent, and I think it was 
intended, if places other than betting-houses were 
resorted to^ to draw the line wide enough to include 
places of this description, and that this was the 
lesson why they used the words, " no house, office, 
room, or other pUce." Mr. Salter contends that we 
shall check the rights of parties to lay bets, which 
are to a certain extent recognised by 8 & Vict. c. 
109, for he says, by this construction we shall bring 
all perrans who bet within the peril of the penalty. 
I think, however, that the Act was meant to apply 
to persoDs using a place for betting as a liabit, and 
to protect the young against professional persons 
^ng so, and to prohibit the habitual gamester from 
caiTving on his occupation, and does not affect the 
legality of an isohited bet made in the street or 
elsewhere. I am clear that the statute was made 
to meet this case, and that the rule must be made 
absolute. 

Keating, J.— I am of the same opinion, and think 
that the words of the statute are wide enough to 
meet this case Mr. SSolter admits that this was a 
transaction which would, if it had taken place in a 
house, have come within the meaning of the statute. 
In this case the person has resorted to the shelter of 
a tree in Hyde-park ; is he or is he not a person 
ooDtempUted by the Legislature. I think w;e may 
say that he is, and that the spot chosen by him for 
making his bets comes within the statute. I agree 
that this decision does not affect bets made in the 
street, or isolated transactions of that nature. If 
the parties had merely gone to Hyde-park and met 
there by chance, and then made a bet, there would 
be good grounds for Mr. Salter's argument ; but 
the evidence shows that such was not the case, but 
that the deft, habitually resorted to this pUce for 
betting purposes. Under these circumstances the 
nle must be made absolute to enter the verdict for 
the pit 

Hole absohUe. 

COURT OF EZORSaUEB. 

tcported bj F. Bailbt and H. Leigh, Xiqn., Barrlsten-at-Law. 

Monday, May 2, 18(34. 

Yoc!«o (app.) V. Edwasds, Surveyor of the Corpo- 
ration of Stockton-on-Tees (resp.) 

iMMlImprovement Act — Validity of bye-law^ Convic- 
tion by justices for infringement of— Local Govern- 
mnt Act 1858 (21 ^ 22 Vict. c. 98, s. 84). 

A heal board of heaUh, by one of its bye-laws, imposed 
contimdny pecuniary penalties tmon any person tc/to 
Aonld " construct any works, or io, or omit to do, any 
act, or to comply with any requirement of the board, or 
dfouldmake atty alteration in anu worlis afler conqtle- 
tiott, or any deviation from or aaeration in any plan 
opproped oy the bocard, whether in new or existiny 
huUdings, contrary to the provisions therein contained, 
or da any act, matter, or thing contrary to the bye-laws 
node wder the authority of sect, Z^ of the Local 
Government Act 1858 (21 i' 22 Vict. c. 98% or omit, 
^fgkct, or fail to paform and execute any of the 
vorki, matters, or things required by such bye-laws, or 
'in any manner transgress the same hye-laws or any of 



them ;** and the board by tlie same bye-law were em- 
jwwered to retnove, alter, pull down, or otliencise deal 
with sucli works as the case might require : 

Held, that a conviction by justices, imposing a pecuniary 
penalty on the app. under the above bye-law, was bad; 
swh bye-law Iteutg ultra vires, and beyond the autho^ 
rity conferred on the local board btf the Jjocal Govern-' 
went Act 1858 (21 ^' 22 Vict. c. 98), s, 84. 

Six*cial case by justices of the borough of Stock- 
ton-on-Tees (under 20 & 21 Vict. c. 43, s. 43), which 
stated in substance as follows : 

At a petty sessions of the borough on the 2 7th July 
1803, a complaint was made by reap., the borough 
surveyor, against the app., under the bye-laws 
made in pursuance of the Stockton Extension and 
Improvement Act 1852, and the various Acts incor- 
porated therewith, for having within six months 
then last past unlawfully proceeded to the construc- 
tion of certain works on a certain piece of ground 
there (describing it) without having, previously to 
the commencement of such works, deposited the 
plans or £^ven the notices required by the bye-law» 
made in pursuance of the before-mentioned Acts. 

The bye-laws considered to have been infringed 
were the 2l8t and 2Gth. 

By the 2l8t, every person intending to erect any 
new building is rcquircd to give sixteen clear days* 
notice to the local board of such intention by writing, 
and at the same time to leave at the office of the 
local surveyor detailed plans and sections of every 
floor of such intended new building drawn to a scale 
prescribed therein, and otherwise as therein is 
specified. 

Bye-law 26 was as follows : 

The local board nhall, by their order approve or disapprove 
of the proposed new works or balldlugH within the times 
severally Rpecitled herein for the depottit of notices thereof, 
bnt if the owner, or periion intending to couetruct any new 
street, or erect any new bnildbijrs, fail to give the notioea 
herein required, or proceed to the executioa of any of the 
works before the expiration of sach notices withoat the 
approval of the local board ; or, if any such owner or person 
shall construct, or cause to be constracted, any works, or do 
OHif Oft, or omit to do any aet^ or to comply wUh wty rtquiro- 
maU of the local boards or ihail nmke atiif alttrotum ia any 
work* after thtg haet bten comfM*d^ or inakt anif deviatiom 
from or alteration in owy vorts <0er tfiey hate been eompltted, 
or tttale any deeiation from or alteration in anp phut whiefi 
ha» been submitted to and approved by the local bo<a^ whether t» 
iMip or exitting buildingtt contrary to the provisions htrtin eon^ 
taintd, or do any act, matter, or thing contrary to the bye- 
laws made under the authority of the »4th section of the 
Local Government Aet 1H.J8, or omit, neglect, or fail to do^ 
perform and execute any of the worksi, matters, or things 
required by such bye-laws, or any of tliem, or in any man- 
ner transgress the same bye-laws, or any of them, he shall 
be liable for each offence to a penalty of not exceeding SL^ 
and he shall pay a further sum not exceeding 40r. for eaoh. 
and every day during which such work shall continue to 
remain contrary to the said provisions, and the local board, 
may, if they shall think fit, cause such work to be removed, 
altered, pulled down, or otherwise dealt with as the case maj 
reqnh^ and the expenses incurred by them in so doing 
shall be repaid by the offender, and be recoverable from 
him in a summary manner as provided by the Public Health. 
Act 1848. 

On the hearing of the complaint it was proved^ 
and the justices found as a fact, that the app., on or 
before March 27, 1863, deposited plans and notices, 
which were rejected on that day by the local board 
of health; that on or before April 24, 1863, he 
deposited amended plans and another notice, which 
were rejected on that day ; and that on or before 
Hay 8, 1863, and more than sixteen clear daf» 
before any buildings were commenced, he again 
deposited the plan, to which, as he alleged, was 
attached the old notice dated 20th April, but the 
notice attached to the plan produced before the 
justices was a notice written the dav before the 
hearing, and substituted by the app. for the notice 
of April 20, which had been destroyed. 

The local board of health rejected the said phint 
on May 8, 18G3, on the ground that the buildings as 
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shown thereon would project beyond the adjoining 
houses, and that it was desirable that the line of 
houses in the street as at present laid down should 
be preserved ; and the app. commenced building a 
house and other erections without depositing any 
other plans or notices, and without the sanction of 
the board. The board by their order disappnived of 
the proposed new works within the times severally 
specified in the bye-laws for the deposit of notices 
thereof, and the justices found, as a fact, that app. 
had proceeded to the construction of certain works 
without having previously thereto deixisited the x)lans 
and given the notices required by the said bye-laws. 

It was objected on app.'s part that no penalty 
could be inflicted on him, inasmuch as a bye-law 
similar to a certain extent to this 2Gth bye-law 
which contained the jienalty, had been held to be 
bad, so far as concerned the power therein contained 
for removing, altering, pulling down, or other- 
vise dealing with works, and that bye-law 2(> 
■was equally bad, and that a bye-law bad in part 
was bad as to the whole ; but the justices, without 
deciding whether the 2Gth bye-law was or not bad 
in part, decided that they had power under it to 
inflict a penalty, and they thereupon convicted the 
app. of the offence charged against him, and 
adjudged him to pay a fine of 10«. and 2/. I6s. 
for costs, accordingly. 

One of the questions of law for the opinion 
of the court was, whether the 26th bye-law was 
"bad, either wholly or in part, and, consequently, 
whether the justices were justified in inflicting any 
penalty by virtue thereof ? 

On the case coming on for hearing on 20th Jan. 
last, the Court of Ex. ordered it to be remitted to 
the justices to be amended by stating the grounds 
upon which the plans deposited were rejected by 
the local board. The justices accordingly on the 
IGth Feb. amended the case by stating the grounds 
of rejection as above mentioned. 

Manisty, Q.C. (with him Prhkaiix) for the app. — 
By sect. 34 of the Local Government Act 1858 
(21 & 22 Vict. c. J>8\ local boards are empowered to 
make bye-laws witli respect to the four following 
matters, viz. : first, the level, width and construction 
of new streets ; secondly, the structure of walls of 
new buildings ; thirdly, the sufficiency of the space 
about buUdings with regard to ventilation ; f ourthl}', 
tiie drainage of buildings, &c. ; and they may pro- 
Tide for the observance of the same by necessary 
provisions as to giving notice, depositing plans, &c., 
and as to the power of the board to remove, alter, or 
pull down any work begun or done in contravention 
of such bye-laws. The question here was, whether 
T^ye-law 26 was a valid bye-law. Tlie app. had 
deposited and given the requisite plans, sections 
and notices three several times, in compliance with 
bye-law 21, and three times had they been rejected 
without any ground being assigned for such rejec- 
tion. This was an attempt on the part of a local 
lx>ard, similar to that made in Brown v. Tiie. Local 
Board of Health of Holyhead, 7 L. T. Hep. N. S. 332 ; 
:32 L. J. 25, Ex. ; 1 H. & C. 601, to take a person's 
land from him without paying for it ; but this court 
decided there that land taken must be paid for. 
Bye-law 33 in that case, which was very similar to 
the 26th bye-law here, was held to be tUtra vlre^ and 
"bad, and it is submitted that this bye-law is also 
bad. But if it be good, app. has not contravened it. 

MeUuIi, Q. C. (with him Davison), contra, for resp. — 
The local board proceeded and now rely on sect. 28 of 
the Local Government Act Amendment Act (24 & 
26 Vict. c. 61), which prohibits any house or 
building forming part of any street within the dis- 
trict of any local board being brought forward 
beyond the front wall of the house or building on 



either side thereof, without the previous sanction, 
of such local board. It was because the app.*s plans 
contravened that section, and projected beyond th» 
street line, that they were rejected, and not because 
they did not comply with the bye-law. App. then 
proceeded to build, and the boanl say he was wrong 
because no plans were deposited. App. is liable to 
a penalty under the bye-laws by virtue of sect. 84. 
of 21 & 22 Vict. c. 98, although none is inflicted by 
sect. 28 of the subsequent Amendment Act. The 
real question is, whether this last-mentioned section 
has been infringc<l by app.'s building beyond the 
street line. [Bramweli^ B. — ^WTiat we have to 
decide in truth is, whether the 26th bye-law is 
good.] The real decision in the Holyhead case, 
which has been cited contra, was that tne bye-law 
did not refer to an old building. Moreover, a bye- 
law may be good in part, and bad in part ; and this 
bye-law is good so far as relates to new buildingg.. 
[Brasiwell, B. — Is this bye-law which gives the 
board a general power of disapproval without assign- 
ing any reason, a good bye-law under an Act of 
Parliament which says the board may make bye- 
laws, with power to enforce the observance of them 
in respect to four particular matters ? Under tliis 
bye-law the board may enforce anything. Mar- 
tin, B. — ^The substantial question is, have the 
justices any jurisdiction ?] These are not the bye- 
laws of this particular board only, but the general 
bye-laws issued by authority by all local boards: 
The bye-law may be good and the conviction bad 

Manisty in reply. — ^The case contains no raention 
of the 24 & 25 Vict. c. 61, and the conviction was 
not under that Act, but under this bye-law. 

Pollock, C. B. — ^Wc are all of opinion that the 
conviction is bad, the bye-law being ultra vires, and 
beyond the authority conferred on the board by the 
Local Government Act 1858. 

Marttx, Bramavell and Pigott, BB. concurred. 

Judgment for the app. ; conviction quashed with 
costs. 

Attorneys for app., HoUings, Sharp and UlUthorM^ 
1, Field-court, Gray's-inn, agents for Dodds and 
Trotter, Stockton-on-Tees. 

Attorney for resps., Perkins, 13, Great James- 
street, Be<lf ord-row, agents for H. G, Falmr, Stock* 
ton-on-Tees. 

The case of Webster (app.) v. Edwards (reap.) was 
a similar case, and followed the above decision. 



CBOWN CASES BESEBVED. 

IKported by J. Tuomfsox, Ksq., BMrlster-at-Law. 

Saturday, Nov. 12, 1864; 

(Before Pollock, C. B., Willbs, J., Cil^^-nell. B.^ 
Byles, and Shebj J J.) 

Keg. v. Tudertield. 

Constable — Assault — Execution of duty — Evidence as 
to dtaracter of party being arrested. 

Upon an indictment for assaulting a constable in the 
execution of his duty, it appeared that tlie assault was 
committed whilst the constable was attemptit^ to arrest 
the accused upon suspicion of having stolen some 
larch trees (under the value of 11.) which the accused 
was cmrying. To siiow that the constable was ptstijied' 
in suspecting tike accused, the counsel for the prosecu' 
tion asked the constable, in his examination in chiefs 
" What did you know had been the prisoner's preuioas 
character f" The constable replied, " I knew him to be a 
very bad character," and was proceeding to mention 
previous- cowtictions,. jchen.he vsae stepped on- tA*- 
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tfround that parol evidence of such convictions was 
'inadmissible, but in answer to a question from the 
counsel for the prosecution, he said he had seen the 
accused ^ in the Court of Quarter Sessions, and before 
the magistrates on one occasion : 

Hdi, that, although the constable might be examined in 
chief as to the general character of the accused, he 
could not be asked in chief as to the grounds of his 
suspicion, and therefore that the question and anstoer 
as to the grounds of the constable's suspicion were 
improperly admitted. 

Case stated for tho opinion of this court at the 
General Quarter Sessions of the peace for the 
ooantj of Gloucester holden on the 28th June 18()4. 

Thomas Tuberfield was tried before me on an in- 
dictment which in the first count charged him with 
unlawfully and maliciously wounding Nehemiah 
I'hilpott: in the second count with inflicting on 
KeheroiahPhilpott grievous bodily harm : in the third 
count with assaulting and beating, wounding and ill- 
treating Nehemiah Pbilpott and occasioning bodily 
hsrm to him : in the fourth count with assaulting 
and beating Nehemiah Philpott, a peace oflBcer, to 
vit a constable, in the due execution of his office : 
a fifth count charged a common assault. 

In opening the case the counsel for the prosecu- 
tion stated that the prisoner assaulted the constable 
Philpott in resisting an attempt to arrest him on a 
reasonable suspicion that a felony had been com- 
mitted by the prisoner. From the evidence it ap- 
peared that on the 5th May the constable Philpott 
being on duty and standing at a public-house saw 
the prisoner and another man go up to the house, 
the prisoner canying a bundle of larch trees which 
appeared to hare been just pulled up; the constable 
looked at the bundle and asked where the trees 
came from. The prisoner replied in very coarse 
words and did not answer the question. The 
constable told the prisoner he thought he had stolen 
them. To this the prisoner made no reply, but took 
up the bundle and went along the road. The con- 
stable followed and overtook him and told him he 
should detain him until he made some inquiries 
about the trees. The prisoner refused to go with 
the constable to the police-station. The constable 
then took hold of the prisoner by the collar and told 
him he should detain him and take him to the station. 
Resisting this and another attempt to arrest him, 
the prisoner assaulted and beat the constable, inflict- 
ing a very severe wound on his head. 

Evidence was given showing that tha larch trees 
had been stolen from a plantation in the neighbour- 
hood and were worth f ourpence apiece. The number 
of trees was eight. 

In the examination in chief of the constable 
Philpott, the counsel for the prosecution asked this 
question, "What did you know had been the 
prisoner's previous character?" To this question the 
prisoner's counsel objected and urged that, except 
in a few cases speciaUy provided for by statute, the 
law does not permit a prisoner's previous character 
to be given in evidence against him. The counsel 
for the prosecution argued that the prisoner's previous 
diu'acter applied so directly to the issue whether 
the constable had reasonable ground to suspect that 
a felony had been committed by the prisoner as to 
make evidence of it admissible. I permitted the 
question to be put. The answer was, "I knew the 
prisoner to be a very bad character." The constable 
was proceeding to mention previous convictions, 
when he was stopped on the ground that parol 
cridence of previous convictions could not be received. 
In answer to questions from the counsel for the pro- 
secution the constable said : '* Before the 5th May I 
had seen him (the prisoner) in this court and before 
the magistrates on one occasion." Cross-examined on 
this point he said, " I saw him in the other court at 



the lost quarter sessions; I gave evidence against 
him ; he was acquitted." 

At the close of the case for the prosecution the 
prisoner's counsel submitted that, as there was 
nothing to justify the constable's suspicions but his , 
knowledge of the prisoner's character and the pos- 
session of the larches freshly uprooted, and as tho 
larches were of less value than one pound, the 
constable could not have had reasonable ground to 
suspect that a felony had been comndtted, by tho 
prisoner, and that there was no case to go to the 
jurj'. Anticipating this objection the counsel for 
the prosecution had in opening the case suggested 
that the larches might have been severed by some 
person and afterwards stolen by the prisoner. He 
had also drawn my attention to the 32nd, 33rd, and. 
3Gth sections of the Larceny Act of ISGl, 24 & 25 
Vict. c. 1)G; and the 20th and 21st sections of the Act 
relating to malicious injuries to property, 24 & 25 
Vict. c. 97, and suggested that, for aught that appeared 
to the constable at the time of the attempt to arrest 
the prisoner, the eight larches might have been pro- 
perty, or part of property, in respect of which some 
one or more of the felonies described in those sec-, 
tions had been committed by the prisoner. It did 
not appear at the trial whether, at the time of the 
arrest, the constable knew the value of the trees. 
The counsel for the prosecution also argued, that 
even if the constable was not justifled in arresting 
the prisoner, greater violence was used than was, 
necessary to resist the attempt to arrest him. I 
thought there was a case for the consideration of the 
jury, and in summing up I submitted to them in 
writing two questions : 

The flrst question was, " Do you think that the 
constable had reasonable ground for suspecting that 
a felony had been committed by the prisoner?" 
The answer of the jury to this question was " Yes." 

The second question was, " Do you think that the 
prisoner used more violence than necessary to resist 
an unlawful attempt to arrest him ? " To this ques- 
tion the answer of the jury was " No." 

The jury then, under my direction, returned a 
verdict of "guilty," and I respited tho judgment 
and remanded the prisoner to the gaol, in order that 
the opinion of the Justices of either Bench and the 
Barons of the Exchequer might be taken on two 
questions : 

1. Was evidence of the constable's knowledge, at 
the time of the attempt to arrest the prisoner, of the 
prisoner's character properly admitted ? 

2. Was there evidence sufficient to be left to the 
jury that the constable had reasonable ground for 
suspecting that a felony had been committed by the 
prisoner? James Francillow, 

Chairman. 

Sawyer for the prisoner. — ^The conviction cannot 
be sustained. It was contended for the prosecution 
that the police-constable had reasonable grounds 
for believing that a felony had been committed, 
because he knew the prisoner to bear a bad character ; 
and further it was said that the trees might have 
been severed from tiie soil by somebody elae, and 
that the prisoner might have obtained possession 
afterwards, and so been guilty of a larceny. Neither 
of these positions is tenable. To constitute a steal- 
ing within the 24 & 25 Vict, c 96, s. 82, the trees 
must exceed the value of 1/., but here they are much 
below that value. Neither does the case fall within 
sects. 83 or dG. Again, to make the case a felony 
under under sect. 20 of the 24 & 25 Vict. c. 97 
(Malicious Injury to Property Act), the injury done 
must exceed the value of \t No felony was com- 
mitted, and the jury have found that the prisoner 
did not use more violence than necessary to resist 
an imlawf ul attempt to arrest him. Assuming the 
policeman to have been in the execution of his duly 
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in arresting the prisoner, the conviction cannot be 
supported, because the evidence of the prisoner's 
character given by the constable was inadmissible. 
The effect of it was to damage and prejudice the 
defence of the prisoner. The 24 & 25 Vict. c. 90, 
8. 116, carefully guards against the charge of a 
previous conviction being stated to the jury until 
the prisoner has been found guilty of the offence 
charged in the indictment. This is the general 
course of proceeding, not to allow a prisoner's defence 
to be prejudiced by any evidence of the prisoner's 
previous character: (Best on Presumptions, 211 ; 
1 Phil, on Evid. 499.) The prisoner's bad character 
formed no ingredient in this case. If a policeman is 
allowed to say generally, " I know the man to be a bad 
•haracter," that so prejudices the defence that the 
prisoner's counsel is forced to call on him to state the 
grounds. No definite meaning can attach to the 
general imputation of bad character. It may mean 
a man is a drunkard, or that he has deserted his 
wife, or anything else that is morally wrong. 

Gihnore Evans for the prosecution. — ^The evidence 
objected to was admissible. The question was not 
as to the innocence or. guilt of the prisoner, but 
whether the constable had reasonable or probable 
cause to suspect the prisoner of having stolen the 
larch trees. The case of an action for malicious 
prosecution is analogous, and in such a case the 
deft, may lay before the jury all the circumstances 
which actuated him, that the jury may judge 
whether he was acting maliciously or not. Here the 
policeman had a right to say what he knew of the 
case and of the man. Every circumstance was ma- 
terial, and the grounds of his suspicion were ncces- 
sarilystated. The cases of 

WilOanu v. Ci-om, 2 Car. A K. 422 ; 

Jlong V. Ward, 27 L. J. 443, Ex. ; 

//atfetf V. Mark*, 80 L. J. 889, Ex. ; 4 L. T. Hep. N. S. 805. 

AUm V. Wright, 8 Oar. <t P. 622 ; 
show the degree of particularity admissible. The 
value of the evidence is not the question : (Hawk. 
P. C. bk. 2, cap. 12, s. 8.) If a policeman is not 
allowed to consider the previous diaracter of a person 
whom he arrests in the execution of his duty, the 
consequences will be very serious ; and, if he is, 
why may he not state them ? 

Pollock, C.B.— \Vc are all of opinion that this 
question ought not to have been put to the police- 
man. The question is, **• What did you know had 
been the prisoner's previous character ?" The an- 
swer of the constable is, "I knew the prisoner to be 
a very bad character." The question is not limited 
to what the witness knew of the prisoner, but what 
he knew of the prisoner's character. The witness 
was entitled to say that he entertained reasonable 
grounds for suspecting him of having stolen the 
trees, but that did not justify him in going into 
those grounds. It was open to the other side to go 
into them. In the first instance we think that the 
question ought not to have been pnt, and certainly 
the answer of the policeman as to tlie grounds of 
suspicion ought not to have been given. The ob- 
ject of the law in precluding such evidence is to 
prevent any evidence coming out so as to prejudice 
the prisoner in his defence. We think, therefore, 
this conviction cannot be sustained. 

Conviction quashed. 



Reo. V, Mutters. 
Nuisance — Working quarries — Evidence, 

An indictment charged the deft, with working quarries 
of stone near to public streets and dweUing^houses, and 
mtlawfull^ and injuriously tlirowing and discharging 
pieces oj rock and atones into wid upon the streets and 
dweUing'house&, whereby Vie streets were rendered 
unsafe for passengers and tfie dweiling-houses, and die 
inhabitants were injured, ^'c. Other count* of the 
indictment charged the deft, with negligence in the 
working ofquatries. On the 0th May the wieft, caused 
a nuimter of stones and pieces of rock to ue thrown 
from a quarry by blasting it; and it was proved 
by one witness that a piece urns thereby cast into her 
bedroom in a house in a street near the quarry; 
b^ another, that a piece, ten inches by seven or 
eight inches, was thrown into his garden; by 
another, that a piece struck his horse in the street; 
atid by two witnesses, titat many stones fell into the 
(tdjacent streets. 

On a case reserved as to whether, upon these facts, tite 
deft, could properly be convicted upon tlie inJictuient: 
Held, tluit he was rightly convicted. 

Case reserved at the Devon Quarter Sessions, for 
the opinion of this court. 

Henry Mutters was indicted and tried, for that, 

First count: 

That at Torquay on the Ctfa May lasf, he did near to dlTers 
public streets, being the Queen'H common highwayn, and also 
near certain dwelling-honses, work, manaso and uie oertaJn 
qnarrieii of stone, and did unlawfully and injurlonnly t«id, 
throw and discharge divers large pieoeM of rock, and dirers 
other large stones in, into, through and upon the taid 
dwelling-houses, and in and upon the said highways, and did 
unlawfully and injuriously suffer and permit the said stones 
and rocks to remain on the said highways for wveral hoon, 
whereby the said dwelling-houses were greatly injured, and 
the inhabitants pnt into great fear and danger, and whereby 
the said highways were rendered tmsafe for passengers, and 
were, by the oontinuuioe and remaining of the said peioes of 
rock and stones, obstructed. 

Second count : 

That he did so negligently, carelessly, &c, manage, work» 
and use certain quarries of stone, as to cause dirers laige 
pieces of stone to be thrown and discharged upon, into and 
tlirough certahi dwelliug-houBes. whereby the said dwellmg- 
bouses were injured, and the lives and propertiei of Her 
Majesty's subjects put in peril and endangered. 

Third count : 

That he did, near certain streets and highways, so negli- 
gently manage, work and use certain quarries of stone as lo 
cause dlTcrs large pieces of stone to be thrown and diseharged 
in and upon the said streets and highways, and did suffer the 
said pieces of stone to remain upon the said highways f<v 
several hours, whereby, by the throwing and dischaighig of 
the said pieces of stone on the said highways, the passage oC 
Her Majesty's subjects was rendered unsafe and dangeroaB, 
and the said highways were by the said pieces of stone lying 
thereon, obstmctod. 

The deft, was convicted, and the judgment on the 
conviction postponed in order to obtain the opinion 
of the Criminal Court of Appeal on the following 
facts. He was discharged on recognisances to 
appear and receive judgment when called upon. 

The prosecutors were the Local Board of Health 
in Torquay. The following witnesses were ex- 
amined. 

George Hayes said :— I am a UQor living at Na 1, Alma- 
terrace, on the Warren-hill, in Torquay. I awoke abent a 
quarter to eight o'clock on the morning of the 6fh ICay; I 
saw something falling down, it was a stone about twentf 
pounds weight 

Jemima Book said:— I was in my bedroom in Alma^terrtkoe^ 
on the morning of the 6th May. One stone c«ne into my 
bedroom; I was iu bed. The stone came three or four bicbes 
f rmn the bed. 

Walter Myers said:— I live at Na 1, Alma4errac& On dM 
morning of the 6th May I had a horse and cart in the Bock- 
road. I heard some stones fall ; there were more stones than 
one ; some pitched against the wall. There Is a good bit of 
traffic There are schools there to which diildren ga One 
stone struck my horse's foot 

George Donch said:— I Uv^ in Swan-street on the Warran- 
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: in Torqiiay. On the momfng of the 6th May, a Urge 
ae, ptft or the rock, boom ten faiches by nix or eight, fell on 
Mr^ St«ff*8 wall and pitched in my garden. There was a 
•hower of itoneB, small cmea. I heard a report of blasting 
jut at that time. 

Bdward Appleton said:— I am surveyor to the local board 
-of health at Torqaay. The plan produced (and which is the 
plan annexed to this ease) is a correct plan. Swan-street, shown 
on the plui. Is an old street The hooHO where Mr. Douch, 
the last witness lires, is an old hoose. The Book-itxid shown 
•«n the plan is in part dedicated to the public. St. Luke's 
■ehools ttave been built more than ten yeara. Mr. Gary is the 
•owner of the road. On the "Sth May, I received information 
whftoh led me to go to a quarry on the Warren-hill, shown on 
the i^an, about nine o'clock in the morning. I saw Oie 
prisoner there ; I told him that mischief had been done in the 
roada below, by sttmes from the quarry by the blasting. He 
aald be had fired the hole. Ho pointed out where the hole 
was ; it was about fifteen feet above the Warren-road, and 
Aboat nine^ or one hundred feet above Swan-street I did 
Bot see any faggots or planking He told me that the hole 
waa thi^eo feet four inches in depth, and that he had put in 
•eleven inches of powder. The dopth was not an improper 
deptlL The projier charge would nave been five Inches to 
throw the rode without acattering it I find that five inches U 
mite enongh; eleven inches is a great deal too much. I 
think if powder had been used at all, it should have been used 
Jn very smaJl quantities. Some of the houses in the Bock- 
road, which are in that part of the rcMul shown in the plan, 
ander the position of the hole which was fired, were built 
hefore that part of the hill was quarried, and the road was 
used for public traffic before that 

The deft, vrho was undefended, called no 
witnesses. 

The jniy were directed that, if they were of 
opinion that in working the quarry, stones were 
thrown out upon the houses and the roads, and 
that the use of the houses or the traffic of the roads 
was rendered unsafe to such a degree that persons 
inhabiting the houses or using the roads of ordinary 
•courage might reasonably apprehend injury or 
danger, that was a nuisance, and that if the deft. 
had committed the act by which the stones were 
thrown out upon the houses and roads, they might 
fbud him guilty; and they were directed to find 
whether in the manner of working the quarry the 
deft, had been guilty of negligence. The jury 
found the deft, guilty, and said they were of 
•opinion that he had worked the quarry negligently. 

The question for the opinion of the Court is, 
irbether, upon the facts proved, the deft, could be 
properly couTicted upon ^s indictment. 

B. Andaews, Chairman. 

M, Bere, for the prosecution, was not called on. 

No counsel a^^ieared for the prisoner. 

By the Cocst. — ^There was abundant eridence 
ioT the jury. 

Conviction affirmed 



Beg. V, Jahes Bobebtsox. 

Jkmanding money with maiaeea — Threat of poUcenian 
toron^fuUy to lock a man up — ^24 ^' 25 Vict, c. 96, 
s. 45. 

Jt. policeman, hie at night, met tlte prosecutor, who had 
just parted from afetnaU in a street, to whom he had 
been talking, and told him that he had been talking to 
a prostitute, and that he must go with him to tlte Bride- 
well, and that the prosecutor was under a penalty of 
\L for tcdking to ajrrostitute in the street, caid that if 
prosecutor would give him 5«. he might go about his 
business. The prosecutor eventually gave the poUce- 
man 4<. 6</. ; but wliile the policeman was demanding 
the other sixpence, an inspector came by, when he 
desisted, and prosecutor complained to the inspector : 

Held, sufficient evidence to sustcun a conviction against 
the policeman for demanding money witli menaces under 
24 j* 25 Vict, c. 9G, s. 45. It is no answer to an indict- 
ment wukr this statute that all the money demanded 
has been obtained, and so a larceny committed. 

^ase reserved for the opinion of this court by 



the Assistant Barrister at the Liverpool Quarter 
Sessions. 

At the Court' of Quarter Sessions of the peace, 
holden in and for the borough of Liverpool, on the 
I8th July 18G4, James Bobertson was tried befor^ 
nic upon an indictment preferred and found against 
him under the 45th section of 24 & 25 Vict. c. 96, 
which indictment charged that the said ** James 
Bobertson with menaces did feloniously demand of 
one Joseph Speck certain money, to wit, the sum of 
bs. of him the said Joseph Speck, with intent the 
said money from the said Joseph Speck feloniously 
to steaL" 

It was proved, at the trial before me, that at the 
time of the committing of the offence the prisoner 
was a policeman in the police force of the borough 
of Liverpool, and was on duty in the said borough, 
and was wearing his uniform and armlet. The 
evidence of the prosecutor Joseph Speck was as 
follows : 

I am a in'oom In the service of Dr. Vose. I had been spends 
ing Saturday evening with a friend, and at a quarter to one 
o'docfc on Sunday morning, lUth June, was going home along 
Hope-street alona A female came up and ttsked me the way 
to Oxford-street. I directed her, and talked to her for two or 
three seconds. I took no liberty with her, and she left me and 
passed on. The prisoner came round the comer, and shook 
hands with me before he spoke. I mistook him for anoUier 
officer whom I knew. I said it was getting very late, and E 
wanted to go home, and tamed to leave Um, when he said, 
" Yon have been talking to a prostitute.** I said " I do not 
know who she is, or what she is." He said, ** You must go 
with me to Hotham-street Bridewell'* I said I had the care 
of three horws, and if he would go with me to my master's 
and leave the keys. I would go anywhere with him. He said 
I was under a penalty of IL and costs for talking to a prosti- 
tute In the BtroetH, and tlxat if I would give him U. I might go 
about my buHineMS. He pulled out a book to take my name. 
He asked my name, and said he would write it down. He did 
not write it down. He took the book out before he mentioned 
the 'S«. I pulled out a half-crown and two-shilling piece, and 
he placed it in his right hand pocket I then saw a man 
coming, and I went across the street and prisoner followed. 
The man was drunk. The prisoner asked mm where was his 
hat, and what ofOoer had been after him, and said he would 
take us both; but he let the man go, saying, "You may go 
about your business ;'* and, to me, '* I'll stick to you." When 
tthe man went, I heard an inspector's si^al-stick. Prisoner 
then polled out the mcmey and said, ** This is only a two- 
shilling piece ; I must have the odier sizpenoe." I said I had 
no o^er change, only two-shilling pieces. He then pulled out 
two halfpennies to give me change. I would not take it, and 
I did not give him the stxpenoe. The inspector then came up 
and passed, the prisoner sayinir, " AU right, sir.** I foUowed 
the inspector and made a complidnt. I and the inspector went 
to find Superintendent Sibbalo, and found him at Steelnrtroet 
Bridewell, and when there the prisoner was brou^t in. 
Sibbald told him that he waa in charge for extorting 4«. ScC 
He said, *' If I have the money, it is about me.'* Sibbald said, 
" You will have to be searehed.** He put his hand in each 
trowser's pocket and pulled out two haU^nnies, a two-shilling- 
piece and key. I gave him the money because be out it as & 
cliaiige. I expected he was going to take me to Bridewell 

Upon cross-examination by the prisoner's counsel, 
the prosecutor said : 

I believed I could have been lined \l for speaking to % 
woman, and was quite sober. I only answered the giri'a 

auestions. He did not charge me with more. I did not throw 
own the mo:iey, and tell him to take it I did not say, " You 
must have it and shall have it'* I did not refuse to give mj 
name and address. 

It was further proved by the evidence of an 
inspector of the Liyeipool borough police force, that 
a complaint was made to him •f the conduct of the 
prisoner by the witness Joseph Speck, at the place 
where, and immediately after the time when the said 
offence was alleged to have been committed, and 
that a two shilling piece and a half-a-crown were 
found upon the prisoner, and that at the time the 
half-crown was found upon him, and before it was 
so found the prisoner denied having any such coin 
or money in his possession. 

1. It was submitted by the counsel for the pri- 
soner, that the case proved was not within the statute 
and indictment, because the money was obtained 
and the offence completed. 

2. That this was not a menace within the i 
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ing of the statute, because the money was obtained 
bj a threat to accuse of a non-existing offence. 

I overruled these objections and the jury convicted 
the prisoner. 

I postponed passing sentence, and remanded the 
prisoner bock to tlie Liverpool borough gaol, and 
reserved the above points for the decision and 
opinion of the Court of Criminal Appeal. 

Leofric Temple, Assistant-Barrister. 

Littler for the prisoner. — ^It is submitted that 
there was no proof of any "menace" ^vtithin the 
meaning of sect. 45 of 24 & 25 Vict. c. 96. A 
menace to accuse of a crime is not vrithin the 
section. [Willes, J. — Here tho prosecutor was 
menaced with imprisonment unless he gave the 
policeman 53.] Tliis is similar to Hex v. Knevcland 
and Wood, 2 Leech C. C. 721, where a young woman 
was invited into a mock-auction room and against 
her will compelled to bid for articles which were 
immediately knocked down to her, and on not 
pacing for them she was threatened to be taken 
to Bow-street, and from thence to Newgate and be 
Imprisoned till she paid for them, and after these 
threats a sham constable was introduced, who said 
that unless she gave him a shilling she must g^ 
with him, upon which she did give him a shilling 
as a means of obtaining her liberty, to avoid being 
taken to prison, and not from fear of any other 
personal violence. In that case the woman paid the 
sum demanded, because she was afraid of being 
taken to prison. [Cuaxnell, B. — ^This is a statutory 
offence. The decision in that case was, that the 
facts did not support an indictment for robbery at 
common law.] There must be an intent to steal to 
bring the case within sect. 45, but here according to 
the decisions there could be no intent to steal. 
The threat to amount to a menace within the Act 
must be such that if the money had been obtained 
the offence would amount to larceny. The menace 
must be such as would alarm a reasonable x>cr8on : 

Rex V. Southerton, 6 East, 126 ; 

Reg, V. Wahon, 9 Cox C. C. 268 ; 1 L. & C. 288. 
Wilde, B., in delivering the judgment of the court, Re(j. 
T. Walton^ says : "There are many demands for money 
or property, accompanied by menaces or threats, 
which are obviously not criminal, nor intended to be 
made so. Thus, in a case of disputed title to personal 
property, a man may threaten his opponent with 
personal violence if he does not relinquish the sub- 
ject of dispute, and he would not be within the 
intention of this statute. Where, then, is the 
proper limit to the operation of this section ? It is 
to be found in the words ^ ¥rith intent to steal."* In 
this case there could be no intent to steal, because 
the facts do not amount to stealing. Secondly, if 
any offence was committed, it was an actual steal- 
ing. [Channell, B. — ^There is an express decision 
on that ix)int, Jieg, v. Norton^ 8 C. & P. 671, which 
decides that any indictment for obtaining money by 
menaces under such circumstances is good.] 

A, Peelj for the prosecution, was not called upon 
to argue. 

Pollock, C.B.— We are all of opinion that this 
conviction was quite right. The points taken by 
the prisoner's counsel are, first, that this is not a case 
within sect. 45 of 24 & 25 Vict. c. 06, because the 
money was obtained, and the offence of stealing 
complete. That is not correct, because part only of 
the 58. demanded was obtained; and even if the 
whole had been obtained, the case cited by my 
brother Channell shows that would have made 
no difference. {Secondly, it was said that this was 
at a menace within the meaning of the statute. 
We think there is no ground for that objection. If 
no policeman states tliat he i^ acting under autho- 
jity, and that it is liis intention to exercise 



the authority which he professes to have unless 
money is given to him, that is a menace within the- 
statute. An action at law would give no redress 
for the injury to which the prosecutor was exposed. 
The threat is within the plain words of the Act. 

Conviction affirmed. 

Beg. v. Joiinsox and Anderson. 
Indictment — Pleading — Description of property. 

In an indictment for attempting to steal goods anet 
cliattels in a dtceUing-hoitae^ it is not neeessartf to 
specify tlie goods. 

Case reserved for the opinion of this court by the* 
Recorder of Brighton, Sussex. 

At the General Quarter Sessions of the peace for 
the borough of Brighton, holden on the 18th July 
1864, Ephraim Johnson and Walter Anderson were 
arraigned before me upon the following indictment : 

Borough of Brighton to wit— Tho jtirora for onr lady th» 
Queen, upon their oath present that Ephraim Johnson and 
Walter Anderaon, on the tventy-eeventh day of April, in the 
year of onr Lord one thouf and eight hundred and slxty-foor, 
the goods and chattels of Thomas Boe, in the dwelling-houa^ 
of thA said Thomas Boe, situate in the borough of Brighton, in 
tbe county of Sussex, did attempt feloniously to steal, take, 
and carry away against the peace of our Lady the Queen, her 
crown and dignity. 

'ITie prisoners severally pleaded not guilty. 

Before the case for the prosecution was com- 
menced, the prisoners' counsel applied to me to 
quash the indictment, upon the ground that, upoa 
the face of it it, was bad for uncertainty, in not 
charging the defendants with attempting to steal 
some' particular article or articles, the property of 
the prosecutor. 

I declined to stop the case upon this objection, 
but consented to reserve the point for the considera- 
tion of this court. 

The trial proceeded, and both the prisoners were 
convicted. 

The question upon which the opinion of your 
Lordships is respectfully requested is, whether the 
indictment before verdict is good ? If this court be 
of opinion that it is not, the conviction is to be 
quashed. 

The prisoners are in custody awaiting sentence. * 

John Locke. 

Lumley Smith, for the proBecution, was not called on. 

No counsel appeared for the prisoner. 

PoLTXKK, C.B. — ^We are all of opinion that the 
conviction is right. Where an indictment charges* 
an actual stealing in a dwelling-house the goods 
must be specified ; but where an attempt to steal 
only is charged, it is not necessary to specify the 
goods in the house. 

Conviction affirmed^ 



&OIXS COTJKT. 

Beported by H. R. Yocxo, Esq., Barriiter-at-Law. 

Friday, Nov, 11, 18G4. 

Spiller v. Maude. 

Friendly society — Sole surviving member. 

Where tlie rules of a friendly society made 7u> provisio» 
for its dissolution or extinction, or for the application 
of the funds of the society in either of tmse events, 
the sole surviving member of the society, and the onfy 
party who could claim any interest in its property, was 

Held entitled to the income of the funds only for her ff/s, 
with liberty to any party who might then be interested 
to anphf to the court, wlien, also, notice was to be given 
to the Attorney- General. 

The pit. in this suit was the sole surviving mem- 
ber of the York Theatrical Fund Society, wMch was 
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inatitatod in 1815 for the benefit of old and inflnn 
actors, by twenty-eight members of the York com- 
pnny of actors and actresses. The def ts. were the 
legal personal representatives of the last surviving 
trustee of the society. The bill prayed a declara- 
tion that the pit. was absolutely entitled to all the 
funds of the society. 

The facts of the caste were shortly these : 

The society was not originally registered under 
the Friendly Societies Act, but in 1832 the rules of 
it were amended at a general meeting, certified by 
the Registrar of Friendly Societies, and duly con- 
tUmed by the justices under the provisions of the 
10 Geo. 4. c. 5(>. By the amended rules the funds 
of the society were vested in three trustees, but 
were to be under the management of a committee of 
iive persons appointed at the annual general meeting 
of the society, and of a treasurer and secretary. 
Members were elected by the committee, those alone 
being qualified for election who had been for one 
vear actually perfonning on the stage in the 
York comi»ny. The funds of the society were to 
be raised, in the first instance, "by fixed contri- 
butions from members, and from annual benefits. 
The treasurer was also to collect moneys from the 
voluntary contribution of strangers to the society. 
Members who were in arrear with their subscrip- 
tions were to be excluded from all the property of 
the society, and all benefit in the fund. The com- 
mittee had a discretionary power of providing 
medicines and advice for sick members in indigent 
circumstances, of relieving orphan children of 
members, and of contributing towards the funeral 
<2xpense8 of poor members. The capital of the fund 
was not to be broken into, and if the interest was 
deficient to meet the annuities payable out of it, 
they were to be proportionately reduced. 

The only rules that it is material to this report 
particularly to state were the following : 

Bole 14. The interest only of the principal moneys for the 
time being held by the uttstees, shall be applied towards the 
eurrent expennea and general parpoaes of the Hoclety. 

Bole 19. Every member becoming incapacitated by age, 
Kickness, or accident from exercising hia or her profession as 
an actor or actress, and who shall not possess an independent 
income of more than 50/. per annum, shall be entitled to the 
mmoal smn of M/. ; and if any such member shall possess an 
iodepeiuient income of less annual amount than 50/., they 
Hhall be entitled to such annual sum as together with their 
own income will make up the sum of 50L per annum. 

Bole 92. That all money arising from oontributions and 
tines, &&, shall be applied to the pnrpoaesin these rules stated ; 
and in defraying the necessary expenses attending the ma- 
nagement of the affairv of the society. 

The rules contained no provision for the dissolu- 
tion or extinction of the society, or for the applica- 
tion of the funds in either of those events. In 1825 
the three trustees had made a declaration of trust in 
favour of the society. In 1835 one of the trustees 
died, and a new tnistee was appointed in his place, 
who was the sur\'iving trustee. 

In 1835 there were only six members of the 
society, and they then proposed to divide the funds, 
which at that time consisted of 1300/. New Thrce- 
and-a-Half per Cent. Annuities, equally between 
them. That proposal, however, was not carried out. 
Since 1835 there had been no new subscription to the 
fund, and no new members had been enrolled. Five 
of those six members had died, and the pit. was the 
aurvivor. She had been duly receiving an annuity 
from the fund till 18G2, when she was paid the 
whole income of it. In 18G4 a claim was made by 
a child of a deceased member ; but the child was 
proved not to be in indigent circumstances, and it 
was in evidence that there were no orphan children 
who ceuld claim any interest in the prox>erty of the 
society ; in fact, the pit. was the only person who 
eonld make any demand with respect to it. There 
were no accounts ; but on the back of an old play- 
bill was a list of donations, amounting to about 300/., 
contributed by strangers to the society. It also 



appeared from the play-bill that an appeal was theQ^ 
made for charitable aid for the socie^, on the^ 
ground that, by the rules of it, the capital of its 
funds was. never to be broken into, and the income 
was then insufBcient for the purposes of the society.' 
It was also notified that the society was to be 
managed in the same way as such societies in 
London. 

The pit. by her bill claimed to be entitled to the 
whole of the fund absolutely, and prayed payment;, 
of it to her accordingly. The dcfts. declined to 
transfer it without the direction of the court, and 
by their answer submitted, whether the Attorney- 
General ought not to be a party to the suit ? 

A. G. Marten appeared for the pit., and contended' 
that this was an ordinary friendly society ; that, on 
the death of any member, his interest in it ceased y, 
and that, all the members being joint tenants, the 
survivor took the whole of its property. He cited 

10 Geo. 4, 0.56,8.26; 

13 & 14 Vict. c. 116, 8.34; 

18 & 19 Viot. c 63, s. 13 ; 

Anon,, 3 Atk. 276. 

a jya//forthedefts. 

The Master of the Rolls. — I cannot order tho 
payment of this fund to the pit. in this suit. It 
seems clear to my mind that about SOOL of it arose 
from the contributions of persons who were strangers 
to it. Those contributions must have been made - 
with a charitable object, and to augment the fund as 
a charity. If it can be ascertained how much of the 
fund now in existence arises from these sources, I 
think that so much should be applied a/ pres, I am 
inclined to think that, if any one is absolutely: 
entitled to the fund, the representatives of deceased 
members may claim a share in it. For the present, 
however, the fund should be brought into court. 
I will direct the income of it to be paid to the 
pit. for her life, with liberty to any parties who may 
then be entitled, to apply to the court. Notice 
should then be given to the Attomey-Greneral. If 
the pit. is entitled to any share in the capital of the 
fund, she may dispose of it by will. The costs of 
all parties must be paid out of tho fund. 

Solicitors for pit., Bell, Brodrick and BeU, 
Solicitor for deft., T. W, Nelson, 



COTJKT OF aXTEElTS BENCH4 

Reported by Jobs Thompson* and T. W. Sauxdebs, Esqrs., 
BarriKtera-at-Law. 

Saturdayy Nov, 5, 1804. 

Kso. V. JusTicss OF Salop. 

Assistant-overseer — Notice of vestry to appoint — 
Salary — Duties* 

In the notice of a vestry rneeting to appoint an as- 
sistant overseer in pxtrsuance of 59 Geo, 3, c. 12, s. 7j 
it is not necessary to state that he is to be a salaried 
officer. 

Where a resolution of vestry merely states that E, R. was 
elected to be assistant-overseer of the parish at 1 5/. per 
yeoTf and tlie warrant of justices recited that the 
vestry appointed him to per form all ilte duties of over- 
seer of the poor, and then authorised and enqtowered 
him to perform the said duties : 

Held, that this was a sufficient appointment, and tliat 
the resolution, by implication, meant him to be overseer 
in alt respects, and to perform all the duties of an 
overseer. 

Rule nisi for a certiorari to remove a warrant under 
the hands of justices of Salop, apiwinting Edwin 
Roberts to be assistant-overseer of the poor of the 
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parish of Cainham, in the countj of Salop. The 
4iffldavit8 in support of the rule stated that notice 
was given hy the overseer of Cainham as follows: 

NoUoe.— The porishioneni of the pAriah of Cainham are re- 
•quested to meet at the charoh on Thnraday next, at eleven 
o'clock in the forenoon, to appoint an aesistant-overaeer for 
the parish of Cainham, and sundry other boBinesa. 

Oainham, April 9, 1S<^ Sajiubl Small, Overseer. 

There are two chapels in the parish, and the notice 
was fixed on the door of the parish church of Coin- 
ham, and upon the door of one only of tiie chapels. 
In pursuance of the notice, a meeting was held at 
the parish church on the 14th April, at which certain 
parishioners, hut not a majority of them, attended, 
4ind at which meeting Edwin Rooerts was nominated 
•and elected to be assistant-overseer of the poor of 
the parish. Tlie following resolutions were then 
passed in relation thereto : 

G^lnham Church, Ulh April 1864. 

At a meeting held this day it was resolred, that an assistant- 
•overseer be employed, by a majority of two persons. Xomi- 
nated by Mr. Oiles and seconded by Mr. Bolton, that Edwin 
Boberts be appointed, at a salary of l^ per year, and carried 
•by a majority of twa (Signed by eight persons.) 

Subsequently to the meeting an application was 
made to two justices of the county of Salop to 
appoint the said Edwin Roberts assistant-overseer 
•of the parish. And at a petty sessions assembled 
•on the 25th April, the Bov. Charles Adams, vicar of 
the parish, appeared and objected that the appoint- 
ment was unnecessary, and also that the notice con- 
•ceming the meeting to appoint the assistant-overseer 
was not affixed or pUused on the door of both the 
chapels. And further, that the notice did not 
epecify the amount of salary to be paid to the per- 
son to be so appointed ; and also because it was not 
stated in the resolution of the meeting what were 
tl^ duties to be executed and perfonned by him. 

A warrant was afterwards made under the hands 
of two justices as follows : 

County of Salop, to wit— Whereas the inhabitants of the 
vaiish of Cainham, in the county of Salop, in vestry assem- 
bled in the said parish on the 14th April last, did nomhiate and 
elect Edwin Boberts to be assistant-ovenwer of the poor of the 
•aid parish, and did determine and specify that he should 
execute and perform all the duties of the office of an overseer 
•ef the poor of the said pariah, and did ilx the yearly sum of 
l&L oa and for the yearly salaxy of the said Edwin Boberts for 
the execution of the said offloe : Now we, two of Her Majesty's 
justices for the said county, in pnrsnanoe of the statate in such 
Mae made and provided, do hereby appohit the said Edwin 
Boberts to be an assistant-overaeer of the poor of the parish. 
And we do hereby authorise and empower him to execute and 
perform the said duties, and to receive the said salary, so as 
-aforesaid fixed by the said hihabitanta in their said vestry. 
Given, &CL, Thomas I* Bobe&t& (la) 

Chaikueb Powkuu (L.a) 

The affidavits, in answer, stated that thei^ were 
•only two dissenting chapels in the parish, and that at 
the meeting of the vestry the duties of the assistant- 
overseer were well understood by all parties to be 
the usual duties. 

Abbott showed cause. — ^It was unnecessary to post 
.the notice of the meeting on the doors of the 
^dissenting chapels. All that was required in this 
.case was to post a notice on the door of the parish 
church, which was done. 

DowdesweU said, that he should abandon that 
•objection. 

Abbott. - The next objection is, that the notice of 
'the meeting was bad, because it did not state that the 
.assistant-overseer was to be a paid officer; and, 
further, that the resolution of the vestry was bad 
because it did not define what the duties of the 
-assistant-overseer were to be. It was not necessary 
to state these things. The 59 Geo. 3, c. 12, s. 7, em- 
powers the inhabitants in vestry to nominate and elect 
4m assistant-overseer, and to determine and specify the 
duties to be by him executed and performed, and to 
iix such salary as the vestry may determine, and 



two justices are empowered by warrant to appoint 
any person so nominated, &c., and every person so 
appointed is empowered to execute ** all such of the 
duties of the office of overseer as shall in the warrant 
be expressed as fully as the same may be executed 
by an ordinary overseer." The notice was sufficient ; 
** to appoint an assistant-overseer" raises the ques- 
tion of salary, which is incidental : (Blunt v. Har- 
vDoody 8 A. & £. 610.) As to the specification of the 
duties in the notice. [Mblex)r, J.— The parishioners 
should attend the vestty if they want to know what 
the duties of the assistant-overseer are to be.] It 
must bo taken from the notice and resolution that 
the assistant-overseer was to be appointed to per- 
form all the duties of an ordinary overseer, ther& 
being no limitation expressed : (Skingky v. Surrldge^ 
11 M. & W. 508; 11 L. J. 122, M. tl., which is in 
point.) 

Dowdestcell in support of the rule. — The notice 
of meeting, and the resolution of the vestry, are 
defective for not specifying the salary and the 
duties. The 51) Geo. 3, c. 12, is imperative, and 
requires the vestry to determine and specify the 
duties and to fix the yearly salary, which was not 
done. 

Cbomptox, J. — As to the only objection now- 
relied on, I think that when the parishioners were 
summoned to appoint an assistant^verseer, they 
must have understood that the salary and duties 
would form part of the consideration of the meeting. 
And as to the other part of the case, the case of 
Skinghy v. Surrii^e is quite in point, and is entitled 
to great weight, for it might have been carried to a 
court of error. That Court decided that, though a 
resolution like this one does not in express terms, 
yet it does by necessary implication, determine and 
specify the duties to be performed, and that it 
means tlmt he was to be assistant-overseer in all 
respects, and perform all the duties of an overseer. 
The rule must therefore be discharged. 

Mellor and Shee, JJ. concurred. 

Rule discharged. 



Wednesday, Nov, IC, 1864. 

Shepherd axd another (apps.) v. The Posr- 
3IASTER Geiteral (rcsp.) 

Criminal late — Jurisdiction — Arrest for fdoruf — Aban^ 
dffnmient of chartje of fdany ana preferring one of 
misdemeanor — jJalicious injury to property. 

The apps, were appreJiended and charqed at petty sessions 
with a felony wider 24 ^^ 25 Vict, c. 97, s, 10, /«r 
setting Jire to letters in a pillar-box. They were re- 
manded and adtnitted to bail to appear at a subsequent 
sessions. At tlie subsequent sessions the charge of 
felony was abandoned, and one for a misdeaieanorp 
under sect, 52, for wilful damage to personal properUf 
with intent, ^r., substituted, Ao objection to this was 
made on thejxirt oftlie apps,, 'but Ste hearing of the 
misdemeanor was proceeded with, and the witnesses 
cross-exatnined by the apps.* advocate^ who, at the 
close oftlie evidence, objected that, as no informatum 
on oath had been tahen on the misdemeanor, as rt" 
quired by sect. 62, and the apps, were not found com^ 
mitting tlte offence, tlie magistrates Itad no jurisdiction 
to convict. The (Ejection was overruled and the apps, 
summarily convicted: 
Held, tltat tlte conviction was right. 

Case stated under the 20 & 21 Vict. c. 43, in 
obedience to an order of this court. 

On the 9th Jan. 1864, it was discovered that the 
letter-bag of and in the pillar letter-box, situate at 
Dresden, in the parish of Trentham, in the county 
of Stafford, together with several letters which had 
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iiecu posted and deposited therein, had been burned, 
und certain pieces of phosphorus matches were 
found therein, and thereupon information was g^ven 
to the police authorities by one Austin Becke, the 
postmaster of Longton, in the said county, and 
the app. Henry Shepherd was afterwards, and on 
the same day, apprehended and brought before me, 
the undersigned William Kenwright Harvey, 
charged with setting fire to the letters in the pillar- 
box at Dresden, and upon the evidence then given 
the said app, Honr>' Shepherd was remanded in 
custody to answer the said offence until the 18th 
Jan. Subsequently, on the 9th Jan., the app. John 
Turner was apprehended, and charged with setting 
lire to the letters in the pillar-box at Dresden, and 
hailed to appear at a petty sessions to be held at 
Iiongton, on the 13th Jan., to answer for the said 
offence. 

At the said petty session holden at Longton on 
tho said 13th Jan. 1864, the said app. Henry Shep- 
herd was brought in custody, and the said app., 
John Turner, being surrendered by his bail, appeared 
to answer the charge so made against them, and 
thereupon one Jolm Adams Stevenson appearing 
as attorney in 8uig[>ort of the said charge, and 
George Hidme Hawley, as attorney on behalf of 
the said Henr>' Shepherd, and certain witnesses 
having been examined by the said respective 
attorneys, application was made by the said J. 
A. Stevenson, x>n behalf of the said A. Becke, to 
remand the said apps. for one week that the said 
A. Becke might obtain the directions of the Post- 
iiiaster-General as to the precise charge to be pre- 
ferred against the apps. upon the evidence as afore- 
said, and the apps. were accordingly remanded upon 
hail to appear on the 20th Jan. to further answer 
the said charge. And at the petty sessions holden 
at Longton, on the said 20th Jan. 1864, the said 
apps. surrendered and appeared to further answer 
the said charge, and the said respective attorneys 
also appeared, and thereupcm the said J. A. Stevenson 
stateil that he should proceed against the said apps. 
under the 52nd section of the stat. 24 & 25 Vict. c. 97, 
for having wilfully and maliciously committed 
damage, injur>% and spoil to and upon the said pillar 
letter-box, and upon the letters and property being 
therein ; and the said respective attorneys, on behalf 
of tho said apps., were asked by the said J. A. Ste- 
venson whether they would plead guilty to such 
cluirge, or whether further evidence should be offered 
in support of the same ; and the said respective attor- 
neys for the said apps. having retired from the court 
to consult together thereupon, after a lengthened 
absence returned into court and informed the said 
J. A. Stevenson that he must go on and prove his case, 
but this was in the nature of a private communica- 
tion between the said attorneys ; and certain other 
witnesses were then called and examined in support 
of the said charge, and were cross-examined by the 
respective attorneys on behalf of the said apps. ; 
and after the examination and cross-examination of 
the said witnesses were finished, and the case on 
behalf of the said prosecutor was closed, the said 
respective attorneys^ on behalf of the said apps., 
objected that, inasmuch as no information on oath 
had been taken, as required by the 62nd section of 
the said Act, 24 & 2o Vict. c. 97, and the apps. were 
not found committing the offence, they were not 
legally in custody, and therefore the said justices 
had no jurisdiction to convict the apps. of the said 
offence then charged against them ; but it appearing 
to the justices that the said apps. were lawfully 
apprehended and taken into custody upon a charge, 
nude on oath, of having committed an offence upon 
and with respect to the snid pillar letter-box, and the 
letters and property therein, within the meaning of 
the 10th aection of the said Act, 24 & 25 Vict. c. 97, 
the justices overruled the objection, and the said 



respective attorneys, without waiving their objec* 
tions, and without prejudice thereto, proceeded to^ 
address them on the merits of the said case, on be- 
half of the said apps.; and having called no wit- 
nesses in denial of or in answer to the said charge, 
the justices convicted the said apps. under the 52nd 
section of the said Act, and committed each of them, 
the said apps., to the house of correction at Staf- 
ford, to be imprisoned and kept to hard labour for 
the space of one calendar month for the said offence. 
It was found as a fact that the apps. were, upon the- 
merits, guilty of the charge and offence of which 
they were so convicted as aforesaid. 

The question of law for the opinion of this court 
is, whether the apps. were, under the before-men- 
tioned circumstances, legally and properly con- 
victed of the said offence. 

The following sections of 24 & 25 Vict. c. 97 were- 
referred to in the course of the argument. : 

Sect. 10 : 

Whosoever shall tmlAwfolIy and maUclouslv place or throw 
into any building any gonpowder or other explosiye subsunce, 
with intent to destroy or damage any building, or goods, or 
chattels, shall be guilty of felony and be liable to be kept in 
penal serrltade for any term not exceeding fourteen and not 
less than three years, or to be imprisoned for any term not 
exceeding two years. 

Sect. 52 : 

Whosoever shall wilfully or maUoiously commit any damage' 
upon any real or personal property whatsoever, for which no 
punishment is herelnbefoi-e provided, shall on conviction 
thereof before a justice of the peace at the discretion of the 
justice be imprisoned in the common gaol for any term not 
exceeding two months, or else shall pay a fine not exceeding j> 
and a reasonable compensation for me damage done. 

Sect. 61 

Enacts that any person found committing any offence against 
the statute, whether the same be punishable on indictment or 
sununary conviction, may be apprehended without a warrant 

Sect. 62 

Provides that where any jwrson shall be *' charged on tho 
oath of a credible wimess before any jpstice of the peace,* 
with any offence under the Act punishable bv summary con> 
vlction, the jiutice may summon the person diaiged to appear 
at a time and place to be named in such summons, and in 
default of appearance may either hear the case or issue hia 
warrant, or the justice before whom the chai^ is m&de may 
issue such warrant if he thinks fit without any previoue 
summons. 

The Solicitor' General (Poulden with him) for the 
resps. — ^The charge of felony under sect. 10 could not 
be sustained, as it was difficult to establish that a 
pillar letter-box was a building within the meaning 
of that section. But the offence came clearly 
within sect. 52, and accordingly that was the charge 
proceeded with before the magistrates, who deter- 
mined it and sentenced the apj[>s. to one month's 
imprisonment. The apps. did not object until the 
case for the complainant had been closed, and it waa 
then too late. It was not material then that there 
had been no information and summons under sect. 52, 
for the parties were present and allowed the case to 
be proved before they raised any objection to its 
being proceeded with. But, in point of fact, there 
was an information on oath as to the facts of the 
case, although at first the natme of the offence was 
mistaken. The conviction was therefore valid : 

Faleyon ConvictioDS, 80; 

WUJdfwm V. DutUm, 32 L. J. 162, M. C. ; 8 L. T. Eep. 
N. S. 270. 

Haringion for the apps. — The appa. were appre- 
hended for an indictable offence, and the juris- 
diction of the magistrates was only preliminary, to 
commit for trial, and they had no power to alter 
the charge so as to give themselves jurisdiction 
to convict summarily. ^ [Cockburn, C.J. referred 
to Ex parte Thompson, 3 L. T. Rep. N. S. 294, where 
the evidence amounted to a rape and the justices 
convicted for an assatdt, and this court refused to 
interfere.] The apps. were before the court on a 
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charge of felony, but thej were conyicted of 
.another offence. This waa wrong: 

Martin v. Pidgeon, 28 L. J. 179, M. C. ; 

Jiea. V. BHckaO, 83 L. J. 156, M. C; 10 L. T. Rep. 
K. 8. 385. 
There shouM have been an information to ground 
the conviction: {Sanders* case^ I Wms. Saun. 2(>2.) 
.[Mellor, J. — Here there waa an information; the 
statute does not require an information in writing.] 
The procedure is different in cases of felony and 
>on summary convictions. If an information is not 
« essential, then the II & 12 Vict. c. 42, a. 17, was 
runnecessary. 

CocKBURN, C. J. — ^I am of opinion that the con- 
action was right. The case was fairly heard. All 
that the apps. could have asked for was, that an in- 
formation should be issued upon the alteration of 
the charge, and even if they had demanded ttmt, it 
would only have amounted to this, that on the new 
charge the same evidence would have been taken 
over again. This waa substantially done. At first 
it was supposed the apps. had committed a felony 
under sect. 10, but upon investigation before the 
justices it turned out to be only a misdemeanor 
under sect. 62. The facta alleged in proof of the 
latter charge were the aame as those alleged in 
support of the other charge. No doubt, in strict- 
ness, the apps. might have demanded to be called on 
to answer to the charge that was proceeded with, 
and that the evidence should be gone through 
again on the charge of misdemeanor. But they 
waive all right to have that done by their conduct 
in allowing the charge of misdemeanor to be pro- 
ceeded with. I therefore think the apps. were 
legally convicted. 

Cromptox, J. — I am of the same opinion. The 
objection to the conviction is really that there was 
no information and no summons as required by 
sect. 62 of 2+ & 25 Vict. c. 97. An informa- 
tion and summons are not necessary in all cases, 
for, under sect. 61, if a man is found in the act of 
committing an offence against the statute he may be 
apprehended at once. Here the dcfts. were in 
custody upon a charge of felony, and being so, a 
new charge for the misdemeanor was preferred 
Against them. If they had applied, it may be that the 
magistrates would have adjourned the case. But 
no such request was made ; on the contrary, their 
advisers chose to go on with the new charge and 
cross-examine the witnesses. Then they object that 
their clients were not properly in custody, there not 
having been any information or summons to ground 
the charge of misdemeanor. I think that we may 
assume that a proper minute was made of the 
charge at the time, and that would be a sufficient 
information or complaint ; and the want of a 
summons would be cured by the def ts. being present. 
I therefore think that the conviction ought to stand. 

Mellor, J. — ^I am of the same opinion. Although 
the apps. may have been irregularly taken into 
custody as for a felony, that did not prevent the 
magistrates proceeding with the case of misde- 
meanor if the apps. did not object. 

Shee, J. concurred. 

Conviction affirmed. 

Attorney for the reaps., the Solicitor to the Post- 
office. 
Attorn^ for the apps., lAtckJidd, 



Aoi\16aJM/10, 1864. 

Reg. 17. The Mayor, &c., of Aberavon. 

Municipal corporation — Grant of cJuirter on petition — 
Inhabitant liousehoUkra — 1 Vict. c. 78, s. 49. 

A petition was presented to tike Crown for ilie grant of a 
charter of incorporation by a majority of die in- 
habitant householders of a borougfi^ out stJisequentfy a 
second petition w<if presented against sach grant, signed 
by many who signed tlie ^first petition, such persons 
having apparently changed tlieir opinions ; find whether 
die majority was in favour of die grant or not at the 
time of die pi^senting of die second petition, icas a 
'matter of doubt. The Crown sent down a commissioiwr 
to die torough to ascertain the facts relative to dm 
petitioners. He made his report, and the Crown 
granted the charter : 

Held, that the right of the Crown to grant the charter 
attacJied on the presentation of the first petition, signetl 
bu a majority ; and that the Crown having granted 
die chtvter, it was no ground for repealing it, that 
before due grant the subsequent petition teas presented, 
afso signed by a. majority, some who signed the first 
petition having changed tlieir mind't and signed the 
second also. 

Scire Jticins to repeal a charter t)f incorporation 
gran ted by Her Majesty to the borough of Aberavon, 
in the county of Glamorgan, pursuant to tho 7 Will, i 
& I Vict. c. 78, 8. 41>, on the ground that the in- 
habitant householders of the boruugli did not petition 
for the charter. 

riea, that the inhabitant householders did so 
petition. Issue was joined thereon. 

At tlic trial before Cockbum, C. J., at tlie sittings 
at Westminster after last Hilary Terra, a verdict 
was taken for the Cro¥m subject to a special case. 

Tho borough of Aberavon is a l)orough by pre- 
scription under the name of the Portreeve, Aldermen 
and Burgesses of the borough of Avon, otherwise 
Aberavon, and is not included in either of tlic 
schedules (\ and B) of the Municipal Corporations 
Act, 5&G Will. 4, c. 76. 

The Crown, upon a petition of the inhabitants:, 
granted a charter of incorporation to the borough 
under I Vict. c. 78, s. 49, which enacts. 

That if the inliabitant hmineholders of any tovm or borough 
in England or Wales shall petition Hiii Majesty to grant to 
them a charter of incorporation, it shall be lawful for Hia 
Majesty by any such charter, if he shall think lit. by tho adviea 
of hi» Piivy Council, to grant the same to extend to the inhab- 
itants of any such town or boixragh \vithiu the district to be set 
forth in such charter, all the powers and provisions of the said 
Act for regulating corporations (4 & « Will. 4, c 76), whetlier 
such town or borough be or be not n. t'^rporate town or 
borough, or be or be not a separate named in either of th& 
schedules to the said AcL 

The mode in which the petition originated was 
this:— In June 1859. at a public meeting held ia 
Aberavon, summoned by handbills and by the town 
crier, in Welsh and English, a resolution waa 
unanimously adopted in favour of the presentation 
of a petition for incorporation, but the chairman 
and the persons who proposeil and seconded tho 
resolution were not inhabitant householders, and 
the majority of persons present were only owners 
and occupiers. 

On the 20th Sept. 1859, a petition for incorpora- 
tion was presented as from the inhabitants of the 
borough, and on the 19th Oct. 1851), a counter petition 
was presented also by inhabitants of the Iwrough. 
The Lords of the Privy Council appointed a commis- 
sioner to hold an inquiry at Aberavon as to the 
number of inhabitant householders who had signed 
the respective petitions for and against incorpora- 
tion, and as to their several assessments, and the 
circumstances under which the charter was prayed 
for and opposed. It was contended Ix'fore him that 
"compound householders," /. e., t-nih a? occupied 
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bouses in respect of which the owners only are 
.luscsflcd under the Small Tenements Act, 18 & 14 
Vict c 99, were not inhabitant householders within 
1 Vict, c 78, 8. 49, and with reference to this 
.contention, he analysed the numbers with these 
results: 

The first petition (after striking off 123 names 
^hicti appeared in both petitions) was signed by 
seventy-five ratepaying householders and ninety- 
three compound householders, in all 1G8. 

The second petition (after a similar deduction) 
iras signed by sixty-two ratepayers and 150 com- 
pound householders, in all 212. 

The whole number of inhabitant householders 
including compound householders was 501 . Adding 
i» the 1G8 the 123 struck off, there was on the first 
petition an absolute majority (viz., 291 out of 501^ 
in favour of the charter, supposing compound 
householders were to be included. 

If only ratepayers were to be included, then there 
was on the petitions as revised a majority of thir- 
teen in favour of the charter. It did not appear 
how many of the 123 struck off were ratepayers, but 
whatever their number, if they were to be added to 
lioth sides they would not alter the majority ; and 
further, since the numbers left on the petitions as 
revised, together with the 123 struck off, made up 
the whole number of inhabitant householders of both 
lands, it was also plain that there was on the first 
petition, whether adding to the seventy-five left so 
many of the 123 (if any) as were ratepayers, or, 
taking the 75 alone (if none of the 123 were rate- 
payers), ail absolute majority in favour of the 
charter. 

The report foimd various other facts with respect 
to the causes of the opposition, the relative asscss- 
znent of the opposed parties, and the state and 
•circumstances of the town and its neighbourhood, 
4ud after considering the report and obtaining the 
opinion of the then Attorney and Solicitor-General to 
the effect that "compound householders" were not 
inhabitant householders within the meaning of 
1 Vict. c. 78, s. 49, the Lords of the Privy Council 
^vised Her Majesty to grant a charter of incorpo- 
.lation. The charter was accordingly granted bear- 
ing date the 2nd July 1801, and the town has since 
been governed by a mayor, aldermen, councillors 
■and othCT officers duly elected, according to 5 & 
WilL 4, c. 76. 

The court was to be at liberty to draw inferences 
«of fact, and the question for their opinion was, 
whether the verdict on the issue joined is to be 
-entered for the Crown or for the def ts. 

Luakj Q.C. (Prentice with him) for the prosecutors. 
—The term "inhabitant householders" in sect. 49 
is not to be restricted to householders paying rates. 
Jl compound householder is within the term, and 
•entitled to vote, although the owner pays the rates. 
Where it was intended that the word inhabitant 
housdiolder was to be so restricted, express words 
are inserted to that effect, as in 5 & 6 Will. 4, c. 76, 
.8. 9, to which the 1 Vict c. 78 is supplemental. If 
compound householders may vote, then there was 
on the second petition a majority against the 
'Charter, and the petition was one on which the 
'Crown had no power to grant a charter. 

BwiU, Q.C. i,GijSard with him) for the defts.— 
Whether the petition was a petition of the inhabi- 
tant householders was a question of fact for the 
jury: 

JRbtter v. Chapmany 8 M. & W. 1 ; 
Reg. v. Bottd^, 8 Q. B. 641. 
On the petition for the charter as it stands without 
striking off the 123, and without reckoning com- 
pound householders, there was a majority, and on 
the presentation of that petition the power to grant 



a charter attached at once. The subsequent pro- 
ceedings did not affect the power to grant Uae 
charter, but were taken merely to satisfy the 
advisers of the Crown as to the propriety of granting 
a charter. 

Nov, 19. — BoviE, Q.C. was further heard herein. 

Lusk^ Q.C. in reply. 

Cock BURN, C. J.— If it is a fact that the first peti- 
tion was signed by a sufficient number of inha- 
bitants, the Crown could act upon it, although if 
may, for its own satisfaction, havd sought further 
information. The fact that there was a sufficient 
petition cannot be altered. If afterwards the inha- 
bitants chose to change their minds, that fact may 
have influenced the advisers of the Crown not to 
act upon the petition, but it could not affect tho 
right of the Crown to act upon it. The charter 
then having been granted, proceedings by sci./a, are 
instituted for the purpose of calling its validity into 
question, and the only issue raised is, whether there 
was a petition of a majority of the inhabitant house-- 
holders, and the only question therefore is, whether 
there was such a petition of the majority. Now, it 
appears that there was in fact such a petition, but 
that a month afterwards a certain number of the 
petitioners change their minds, and petition against 
the grant of a charter. But the question is, whe Aer 
at first there was a majority ? What the Crown 
subsequently does is only for the purpose of its own 
satisfaction. It need not have taken any subsequent 
steps whatever ; the fact that there was a petition of 
a majority of the inliabitant householders was all 
that was requisite to empower the Crown to grant 
the charter. 

Crompton, J. — ^In this case we are in the position 
of a jury to ascertain a fact. This is a proceeding by 
sci, fa, to rejyeal a charter which is said to have been 
granted upon no sufficient petition, and issue is 
taken upon that allegation. The question, there- 
fore, is, whether there was a sufficient petition or 
not. We must sec whether or not, when the first 
petition was presented, it fairly represented tho 
opinion of the majority ? Now I do not think that 
the discretion of the Crown can in any way be 
questioned, if it had the right to grant the charter. 
The facts seem to be, that there was a meeting of 
the inhabitants relative to the application for the 
charter, at which there was no opposition ; then a 
petition went up, signed by the requisite number; 
but it appears that afterwards a number of persons 
changed their minds, and it may be that, deducting 
them, it might be a question whether or not there 
was a majority in favour of the charter ; but there 
was a clear majority in the first instance. I am 
'^uite satisfied that the first petition was a sufficient 
one, and therefore all that was afterwards done waa 
immaterial. Taking all the circumstances into con- 
sideration, it seems to me that the commission that 
was afterwards sent to the town was merely to 
satisfy the discretion of the Crown. The only rea 
question is, did the power to grant the charter once 
attach to the Crown ? I take it that it did. 

Mellok, J. — ^I am of the same opinion. The 
question is, what was the state of things whidh existed 
at the time the petition was presented? since all 
that afterwards took place was merely in the dis- 
cretion of the Crown. I take it that the first peti- 
tion did really represent the wishes of the town, and 
that the charter was properly granted. 

Judgment for the defts. 
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Monfhy, Nov, 2^, 1864. 

Bailie (reap.) v. The Great Western Railway 
Company (apps.) 

WeigkU and measures — Unjust weighing machine — 
6^-6 WilL 4, c. 63, a. 28. 

JL weighing machine that has an index hand which gives 
an inaccurate result is unjust within the meaning of 
t/te 5^6 Will. 4. c. 68, s. 28, although tfie tnadiine 
viay in fad weigh correctly, 

A. weighing macliine was used at a railway-station for 
weighina passengers* luggage; it worked by a sjynng, 
and had a dial plate anil index Jinger from zero to 560, 
hy which the weight was ascertained; the machine had 
fieen injured ana!^ out of order for a fortnight before the 
ilay of the complaint, and tJie index Jinger stood at 
Albs, instead of " zero" wherebyy unless the Hits, were 



allowed for, there would be a loss of that weight to the 
customer ; the porter, however, whose duty it was to 
weigh, made that allowance, whereby tfie customers 



were charged for the correct weight : 

Held, that the said machine was unjust icithin the mean* 
ing of Oie above section. 

This was a case stated under the 20 & 21 Vict. 
c. 48 upon a conviction of the apps. under the 5 & 6 
Will. 4, c. 63, s. 28, for having, on the 5th Oct. 
1863, at Aynhoe, in the county of Northampton, 
unlawfully in their possession at their station 
there situate, and where goods are weighed for con- 
veyance or carriage, a certain weighing machine 
which was then found to he incorrect and unjust. 
The apps. were convicted and lined. The case 
stated as follows: 

Upon the hearing of the complaint it appeared 
that the machine in question was that in use on the 
platform at Aynhoe station, for weighing imrcels 
and passengers' excess luggage, all of wluch were 
weighed thereby ; that 0</. was the lowest price 
charged, and that, for example, from Aynhoe to 
liondon for 141bs. was lOrf. with an increase of 3rf. 
for weights above 141bs. and under 2 libs. ; that the 
machine worked by a spring and had a dial-plate 
and index-linger with figures from zero to 560lbs. 
by which the weight was ascertained ; that the 
machine had been in jurcd and out of order for a 
fortnight before the day of complaint, and that the 
index-finger stood at 4lb8. instead of " zero," whereby, 
unless the 4lbs. were allowed for, there would be a 
loss of that weight to the customer or (jassenger in 
every case, but it was asserted by the station-master 
that this allowance had been directed to be made by 
the porter who was in the habit of weighing goods ; 
if, however, a i)orter who was not aware of such 
orders and did not notice the defect were to weigh 
the goods the result would be wrong. Hie station- 
master proved that he did not rectify or adjust the. 
machine to remedy the defect, and said that it could not 
be so rectified atthe station, and that he had no means 
of doing it, but that the machines were inspected 
by the manufacturer every three months ; that the 
manufacturer, who contracted with the company, 
was to inspect the machines and keep them in order, 
and to attend at any time when he had notice 
that a machine was out of order, was called and 
admitted the machine was out of order, and said it 
could be adjusted by means of a pin, which method 
he explained. It was also proved that no notice 
to the manufacturer to adjust the machine had been 
given until after the complaint had been made by 
the resp. The apps. contended that it was the duty 
of the resp., before proceeding to examine the 
machine, to have taken steps to adjust in the 
method spoken of, or, at any rate, to start from the 
weight of 4lbs., indicated by the finger, and 
deduct such amount from the apparent weight, and 
that the machine, with such precautions, was not 



incorrect or otherwise unjust within the meaning ot 
the statute. The resp. contended that the fact» 
above stated justified a conviction, the machine 
being admittedly in fact incorrect and, without 
the allowance being made in the oise, unjust, and 
that the argument of the apps. might be used in 
support of an ordinary scale ascertained to befaulty, 
and the same allowance nmde, or in case of a weight 
proved to be light, and which the weigher corrected 
by allowing the deficiency. Also, Uiat upon the 
facts no rectification could be effected by the per- 
sons who were using the machine for the purpose of 
weighing, or by the resp. at his visit, aiSl that for 
all purposes the machine was in gear and fit to be 
used but for the four pounds shown against the 
customer as before mentioned, which required 
mental correction. The question for the opinion of 
the court is, whether upon the above facts the apps. 
were liable to be convicted under the tenns of the- 
section named ? If the court should be of opinion 
that they were so liable, the conviction to stand ;. 
if otherwise, to be quashed. 

By sect, 28 of the 5 & 6 WUl. 4, c. 63 (the 
Weights and Measures Act), it is enacted, 

That it shall be lawful for any inapector to- 

enter any shop, store, warefaoase, stall, yard, or place whatso- 
ever \iithln his jurisdiction wherein goods shall be exposed for 
sale, or shall be weighed for conveyance or carriage, and ttore 
to examine all welii^ts, measures, steelya<d^ or other weigh- 
ing machines, and to compare and try the same with the coniea 
of the imperial standard weights and measures reqoirea or 
authorlifed to be provided nnder this Act; and if, upon 
such examination, it shall appear that the said weights or 
measures are light, or otherwise unjust, the same shall be 
liable to be seized and forfeited, and the person or persons 
in whose possession the same shsll be found shall, on convio- 
tion, forfeit a sum not exceeding 51 ; and any person who 
shall have in his or her possession a steelyard or other weigh- 
ing maching which shall on such examination be found incor- 
rect or otherwise unjust, or who shall neglect or refuse U> 
produce for such examination when thereto required all 
weights, measures, steelyards or other weighing machines, 
steelyards, or other weighing machines which shall be in hi» 
or her possession, or shall otherwise obstruct or hinder such 
examination, shall be liable to a like i)enaUy. 

Cave now appeared in support of the conviction, 
and argued that the conviction was right, for that 
whatever may have been the intent of the com- 
pany, or however accidental may have been the 
condition of the weighing nuichinc, it was in fact 
unjust in the results to which it pointed. 

Hayes, Scrjt. {Dighy with him) argued that the 
penalty under the statute had not been incurred, inas- 
much as the machine weighed correctly, thou^ 
the index hand was out of order, the public not 
being in any way prejudiced, since the full allowance 
was always made in the calculation of the weight ;. 
that, in fact, the hand of the machine merely re- 
quired adjusting, which could easily have been 
effected by any person who knew the method of 
using the apparatus. [Cromiton, J. — ^It is like 
the case of false scales or weights, in which the 
party might say, " Oh, never mind, I can make an 
allowance " — such a state of things might lead to 
great frauds.] It must be the incorrectness which 
defrauds. [Shre, J. — ^The comi^any should sec con- 
tinually that the machine is correct.] It may get 
out of order by an accident at any moment. 
[Mellor, J. — If the inaccuracy were merely acci- 
dental it might be another question, but here the 
error was well known, and yet the machine was 
permitted to be used.] It is not like a false scale ; 
the machine weiglis correctly, and is not unjust. 
[Mellor, J. — It is not meant that the machine 
has been used fraudulently, but only that it indi- 
cates a false quantity. The public have a right to 
be served by a correct machine.] The ixjn^ty is 
for having in possession. The porter did allow in 
weighing for the 41bs. incorrectly indicated : 

The London and North-Western Rail^oay Compomy 
V. Richards, 2 B. & Sm. 82C. 
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Cro3u»tox, J. — I think that this conviction must 
becoofimied. My brother Hayes seems to think 
that there must be an intention to do wrong, but I 
am not of that opinion. I should say that such a 
machine as this is like a watch, which is incorrect if 
it does not show the right time. Now, here the 
machine registers 41bs. against the customer — ^that 
is a wrong result ; there may be no fraud in it, but 
these provisions are intended for the security of the 
pobiic, and it is the having of unjust weights in 
posseMion, not the using of than, that is the offence. 
It is true that this machine might be made correct, 
but that may be applied to every case of false 
weights, since it may be set right. It would how- 
erer never dO| when the inspector came, to say, "I 
told my nCan to make it correct." The Act means, 
you shall not liave it in your power to do an injus- 
tice, and it is no answer to say that " I set it right 
by calcnlation.'' This case differs from the one cited 
of ihe London and North- Western Railway Company 
T. Rickank. In that case the machine was one which 
from its very nature required adjusting before it 
was used, and it was held that it ought to have been 
adjusted before it was examined. It was a case of a 
machine so variable in its nature that it was neces- 
sary to adjust it each time it was used, and so far 
was like an astronomical instrument which has to 
be adjusted each time it is used. That is not the 
case here. The injury which had put the machine 
out of order had happened some time before (a fort- 
night), and yet it was continued in use. It was not' 
a machine requiring adjusting before use, but it was 
one which had become incorrect by means of an 
injury which had happened to it, which was well 
known to the officers of the company, who still went 
on using it, making, as they said, an allowance for 
the inaccuracy. 

Mellos, J. — I am of the same opinion. My 
brother Cromptonhas properly distinguished between 
this case and the case of Tlie London and North- 
Western Railway Cotnpanv v. Richards, The intcn- 
of the statute is, that without regard to the inten- 
tions of the parties they shall not use incorrect 
machines. This was a case where they had to 
make an allowance of four pounds in order to arrive 
at a correct weight. That is a state of things which 
the statute intended to prevent. No one supposes 
that the company intended to make any improper 
use of the inaccuracy, but still they allowed the 
incorrect machine to be used. 

SiiEE, J. — I am of the same opinion. The case 
citetl, for the reasons slrcady pointed out, is in 
point. There the machine was really not out of 
onler, it merely required adjusting before being 
uawl. Conviction affirmed. 

Monday, Nov. 28. 1804. 

Reeve (app.) v. Wood (resp.) 

Hu^Hind and wife — Evidence — Competency of wife 
against husband — Desertion, 

A wife is not eat adtnissible witness against her husband 
in support of a charge of desertion of wife and chilib-en 
preferred by the parish under tfie Vagrant Act, 5 Geo, 
c. 83. 

Case stated by justices at the instance of the 
informant pursuant to the 20 & 21 Vict. c. 43. 

At a petty sessions of the peace for the city of 
Worcester on the 18th July 1864, before us the 
undersigned, two of Her Majesty's justices of the 
peace acting in and for the said city, Charles Wood 
appeared charged in and by an information laid by 
Thomas Sutton lleeve in pursuance of an order of 
the board of guardians of the Worcester Union in 
the siud city, for that he the said C. Wood, at the 
[MuLo. Cas.— Vol. III.] 



parish of St. Helen in the said city of Worcester, on 
the 23rd June last past, being then and there a 
person able wholly or in part by work or other 
means so to do, did wilfully neglect and refuse to 
maintain his lawful wife Mary Ann Wood and their 
three children, viz., Agnes, Emily and Walter, by 
reason of which neglect and refusal she the said 
M. A. Wood and her said three children did on the 
year and day aforesaid become chargeable to the 
common fund of the said Worcester Union, contrary 
to the statute in such cases made and provided, and 
the said charge having been duly heaird by us, we 
dismissed the said information on the grounds here- 
inafter stated. 

At the hearing of the said information, in order 
to prove the offence, and more particulariy the mar- 
riage and the neglect and ability to maintain, as 
alleged, it was sought to examine the wife of the 
deft, upon oath, and she was tendered as a witness 
for that purpose by the attorney for the informant. 
The deft, thereupon objected that the evidence of 
his wife was not admissible against him on the 
ground that the offence with which he was charged 
was of a criminal nature. It was argued on the 
part of the informant that, although the deft, was 
charged under the Vagrant Act (5 Greo. 4, c. S3); 
with an offence punishable with imprisonment, still 
it was strictly a proceeding in its nature civil, and 
also that the case should be treated as a personal 
wrong to the wife ; and the almost certain impossi- 
bility to prove in detail all the facts necessary to 
e^stitute the offence, without such evidence, was 
forcibly dwelt upon as a further reason why it 
should be admitted. The case of Sweeney v. Sjwoner, 
6 L. T. Rep. N. S. 388, was referred to; it did not 
appear to contain any express decision upon the 
point in question. 

We, the said justices, were of opinion that the 
offence commenced and consisted m the cliargea- 
bility to the union ; that the punishment is pro- 
vided for that offence, and not for an alleged wrong 
to the wife, and therefore that the evidence of the 
wife could not be received ag^nst her husband, 
and that the said objections made by the husband 
must prevail ; and we allowed the same accordingly 
and did discharge the said deft. 

Therefore it is submitted for the judgment of us 
the said Court of Q. B. as to whether we the said 
justices were correct in point of law in our said 
decision, or as to what further should be done in the 
premises. Jno. W. Lea, (l. s.S 

Edward Evans, (l. s,j 

II, Matthews for the app.— The wife's ovidcnce 
was admissible. It is conceded that this is a 
criminal proceeding, and that the 14 & 15 Vict. c. 
i)t), does not apply. In this case an injury is done 
to the wife by the desertion, and she falls within 
the principle by which she is made competent in 
cases of personal injury to her by her husband. In 
the case of abduction, the womfgi is competent to 
prove the offence against tlie man, though he after- 
wards become her husband. In 1 Phil, on Evid. 82 
(10th edit), it is said that it is the practice to admit 
the evidence of the wife in cases of desertion, and 
so it is in the metropolitan police-courts, f West, 
amicus curice, stated that in the West Riding of 
Yorkshire the wife's evidence was excluded.] 

R. V. Wahefisfd, 2 Lew. C. C. 279; 

R. y. Locker, dEsn.lOT; 

R. V. Serjeant, 1 Ky. & Moo. 352 ; 

R. V. i crc, 1 Jebb A Symes (Irish Bep.), 663 ; 

R, V. Piersoti, 1 Andrews, 310. 

No counsel appeared for the resp. 

Crompton, J. — I think in this case that the 
magistrates decided rightly. In very early times 
an exception was made to the general rule that % 





180 



MAGISTRATES' CASES. 



C. P.] 



2:^T£KI.K V. BOSWOBTII. 



[C. 1'. 



At a court held by adjournment in Bury on the 
Idth Oct. 1864, before m^ appointed to revise the 
lists of voters in the election of Members of Parlla^ 
ment for the southern division of Lancashire, the 
Kev. Thomas Corser, incumbent of Stand, in the 
township of Filkington, applied to have his name 
restored on the list for that township. 

The name had been removed from the Pllkington 
register in due course of proceeding by my colleague, 
fone of the other revising barristers for the same 
division of the county, at a previous sitting of the 
court in Bury, in consequence of its having been 
duly objected to, and of Uie absence of the applicant 
or any one on his behalf when the name in its order 
was called. At the time in question the applicant 
had been in attendance on his bishop in performance 
of his duties as rural dean of Bury, but with due 
precaution he had provided a fit an<| proper person 
to attend the revising barrister's court on his behalf 
and supxwrt his right to remain on the register. 

Upon this application being made objection was 
taken that I had no power to entertain it. 

But I was of opinion, First, that although the 
list in question had been gone through and duly 
initialled and signed by mycoileagii^ yet, as it was 
still in my hands, my power to do in open court all 
things proper for periecting the list in accordance 
with the intention and purpose of the statutes in 
that case provided still i-emained. Secondly, that 
the marks of erasure upon the name and qualifica- 
tion of the applicant in the list, accompanied by the 
initials of my colleague in the margin, were to me 
sufficient evidence that a valid notice of objection in 
this particular instance had been duly proved in open 
court, and that it was competent for me \vithout 
further proof of such notice to investigate the right 
of the applicant to be upon the register. Thirdly, 
that such investigation, after being initialled by 
proof of such notice, is a proceeding in the liands oif 
tlic revising barrister solely, and is not invalidated 
by the absence of the object or his agent, or if 
present, by any refusal on their part to assist. 

Being further of opinion that the applicant through 
no default of himself had been removed from the 
register, I did, in the exercise of my discretion, enter- 
tain the application, and upon investigation of his 
right, being satisfied that he was entitled to be on 
tlie register, I restored his name. 

If the court should be of opinion that I had power 
to do so, the name is to remain on the register ; but 
if otherwise, it is to be erased. 

Keane, Q. C. appeared for the app. 

The resp. was not represented by counsel. 

Erle, C. J. — I think that the revising barrister 
was wrong. The trial of the question raised between 
the objector and the voter is the trial of a matter 
in fm-o conteniioso. and on this occasion the objector 
was there at the time, but the party objected to 
was not; the judge, having proper authority, pro- 
ceeded with the case and disposed of it in favour of 
the objector. Then, as I understand the case, on 
the following day the party objected to came before 
the barrister and satisfied him that his absence was 
a justifiable absence as between man and man, and 
I)rayed what in effect would be a new trial as between 
him and the objector, and the barrister accordingly 
held a new trial. I give judgment against the 
resp. on the ground, that what was done was in 
favour of titic party objected to, and therefore against 
the objector, who does not appear to have been pre- 
sent. I give this judgment upon that ground. I 
should, however, wish to say that I am desirous to 
the last degree to sanction in all tribunals ]X}wer to 
correct clerical errors in matters of form where there 
is anything to amend, but yet I cannot but see a 
material distinction between amending a clerical 



error and rehearing a case which lias beeoi 
finally heard and determined on another day. 
Here the barrister says, "I will have in effect a new 
trial." That may be ; but I still have greater doubu . 
whether, where there were two concurrent barristers- 
appointed for one district, with power to act jointly 
and severally, if one takes a case and hears it, 
and finally determines it, it is open for the other 
barrister to consider the case again and come to a 
contrary conclusion. I am clearly of opinion, as it 
does not appear that the objector was present withi 
his proofs or had an opportunity of being heard, that 
it was not a trial that can be supported. And in my 
opinion, therefore, our judgment must be for the appL 

Btxes, J. — ^I am of the same opinion. 

Keating, J.— I am of the same opinion. 

Jud^nent for app^. 



Steele v. Bosworth. 

Election law — Inmates of hotmital — Equitable estate^ 
Right to vote-—"! Will, 4, c. 45, ». 18. 

//* 1762 certain lands were conveyed to trustees in tntit 
to sttff'er and vermit tlie rector or rectors of certaut 
parM/ies to tcJce the rents and profits of the same, and' 
with them to keep a hotjiital, which had been founded^ 
in 10^2, in repair and to provide its inmates with beds 
andbeddingy household goods, and all necessary utensils, 
and medicines and medical attendance, and to pay 
tlietn a stun of money weekly, and various other sttms-- 
at sffecijied titnes. 

The inmates of the ho^itaf were to be namincUed by the' 
founder or his heirs, and were liable to be removed by 
them for immorality or other misbehavionr. Hie inmates . 
have each a separate room and a key to the same, and* 
there is a dimng-hall common to all, and at the present' 
time they each receive 9^. 2d. per week, NotlUng iror- 
said as to the appropriation of the surp/vs rents or 
profits. No instance has been known of an imnate 
having been retnovedfor misconduct : 

Held, that the chinuint (an inmaie\ although he had the 
right to denumd money from the tntstees who colkctei^ 
the rents and projits, /tad no sucli equitable estate in 
the lands which the trustees held as to entitle liim to a- 
vote for the comity. 

This was an appeal from the decision of the revis- 
ing barrister for the northern division of the coanty 
of Leicester. 

At a court held at Bottesford, J. A. Bosworth 
duly objected to the name of George Steele being 
retained on the list of voters for the jMrish of Bot- 
tesford. 

The name stood on the register as follows : 



Steele, George Bottesford 



Freehold interest 
in land 



Hotpiral 
Land 



It was proved in evidence that George Steele was 
an inmate of Bottesford hospital for men in the 
same parish, founded by the Earl of BuUand in or 
about the year 1CD2, which from time to time was 
augmented until the year 1762, when certain lands 
and tenements in Bottesford, Huston, AbkettJeby, 
Hotwell and Long Clowson were reconveyed to- 
certain trustees therein named, and which convey- 
ance, after reciting that the rents of premises com- 
prised in certain indentures therein recited had fat 
some time been found sufficient for the support of' 
fourteen ix)or people, and the said duke being 
desirous to extend the said charitv to the mainte- 
nance of two other poor persons, had directed two- 
more to be added to the twelve poor people alrmidy 
provided for out of the revenues of the said hospital, 
and declared that the said trustees should stand. 
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josK^sed of the said lands and tenements upon the 
following trusts, that is to say : 

In tmst that they the said trastees and Bunrivore or ror- 
«Tiror of them should permit and suffer the rectors of the 
leetoriee of Botteaford and Harley respectively for erer to 
iieodire and take the rents and profits of all and singular the 
^d mesaoages, hinds and premises thereby resijectively 
.fianled, bai^gahoed and sold, as often as the same should bo- 
'Qome dne and payable, to the intent and purpose that they the 
mid rectors and their saccessors, or the rector for the time 
being of Bottesford and Harley aforesaid respectively for ever, 
.riKWid and would, by and out of the said rents and proflts, 
pay and distribute to the fourteen poor men who then were, 
-or ihcreafter should be legally and rightly admitted into and 
placed m the said hospital (that is to say), to each and every 
-of them, onoe in every month, the sum of 10*. bti of current 
Brittsh money, and also the sum of Wto each and every of 
the said poor men, four several times in the year, namely, 
Easter, Whitsuntide, Bottesford feast, and Christmas, for 
ple-m«»y, and also the sum of lOti to each and every of the 
«id poor men in December every year, in lieu of capon- 
iBOoey, and also hi February and August, yearly, to every 
of tbe said poor men, M. a tteie for buying them salt ; and also 
.to every of them the said poor men the sum of lod. in Sep- 
tember, yearly, for the Undiug them with candles; and also 
the sum of U. (id. every month for the lire-maker of the said 
poor men's fires; and also the sum of dOs. for each and every 
of tbe said poor men in April, yearly, for the providing every 
.«f them a suit of clothes, and to each and every of 
^m a good cloth gown and making at Easter, every 
•other aacood year; and also the sum of 6$. Sd. a man, to the 
IsuMlrMa. for washing each poor man's clothes, at Lady-day 
.and Michaehuas yearly, by even and equal porUons ; and 
.atoo oat of tbe said rents to find and provide for each of the 
Mid poor men 20 cwt of hard coals, to be hUd in yearly, hi 
the mooch of May; and also then, and from time to thne, and 
^ all ifanes thereafter, to find and provide all necessary and 
reasonable beds and bedding, household goods and other 
JHceasai7 ntensils for the use ajad benefit of the said poor men, 
hot at the discretion of the said trustees, parties to these 
pweents. and should maintahj, repair and keep the said hos- 
pital or almshonse, with all necessary amendments and repa- 
<imdons, and also provide physic and attendance forihe.sick- 
.and m case the said trunteea, oriheir successors, or the rec- 
. tore for the time being o( Bottesford and Harley afotesaid should 
uleglect or refuse to act or concern themselves in the said trust 
jonmaat to^and to be guided by, the directions aforesaid, then 
and m mOi case It was thereby declared and.agwed by and 
between »11 the said parties to these present, and the said 
-JohnDokeof Bnthind (party thereto) did authoriseaml empower 
ihe said trnstees, or aiiy three of them, by any writing under 
I tfaeir hands.reapectively, and also any> subsequent ^antees of 
the aaid premisee, to nominate and jippoint three or more 
honest and discreet persons to act and be concerned in the 
nid trust, in such manner, as the .nectorsaforeaakly or any of 
ttem, might or were to do, by virtue of these presents and of 
•"^^U??^*" aforesaid. And it ..was thereby declared and 
aiTMd by and between all the said parties to these presents, 
'5^**5? ^J^^ ^^^^ °' Buthuid (party thereto) did declare 
mat the said sole power of nominating orappohiting for any 
^^fS^IJP^f^^^r"*^^®'' ^ ^ P^*oed and admitted in the 
«U hospital should be and remain in the said duke and his 
lalre^m^ for ever; and in case of faUure of such heirs male 
then the lortl or lords of tiie manor of Bottesford at the time of 
. sneh Wlure, and theh- suocessorB, lordor lotdsforthetimebeinir 
abaU have.the right of nomination and placing of poor persons 
in such manner as the said duke then had, and his^iri might 
•bare ; and it was further decUred that in case any of the said 
.poor ™«nj^»I««r such theh- nomination or admission Into the 
Mid hospital, should hi any way abuse the said charity by 
w™^Tr**I?'^P^'"®i'''*«'i»'" le'^dne^H.or otiier mtobi 
bariour, then it i^uld and might be hiwful for, and be hiliie 
nower of the mW then present duke (party tiierto), or his 
beira. or for failure of such, for the Lords of Bottesford and 
tbor suooessors for tiie time being, to remove and displace 
jQCh person or persons, so as he or they should not have the 
benem or advantage of tiie said charity, and to nominate and 
-Woant any other pereon or persons in ttxe phice and steatl of 
«ucb person or persons so to be removed. And In the said 
«ottTgrance is oontahied a declaration tiiat the said trustees 
•hoQld demise or lease all or any part of the said pre- 
m» for a term not ezceedhag twenty-one years, so as upon 
Xu?Sy^Sb?X""'''* the full and hnproved rent 
It was further proved that the said George Steele 
▼as paid by the trustees of the hospital the sum of 
Vi. 2(1 per week ; that the appointment of the 
Jwpital men by the Duke of RutUnd for the time 
teing was by word of mouth or by letter to his 
-•gent, who reduced such appointment to writing, 
-Md forwarded it to the parties so appointed; that 
mere was in the said hospital a common hall where 
-the hospital men had their meals; that each man 
md a separate room with a pantry, and that all the 
4partmenU were numbered ; that the entrance to 
>the said hospital is by one outer door into a paesa^ 
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at the end of which is a second door, and all the 
inner doors of the said apartments open into the said 
passage; that a matron is appointed by the said 
trustees, who has apartments allotted to her, and 
who receives a salary of 20/. per annum, and whose 
duties consist in the general superintendence, in 
cleaning the ajMirtments, and in cooking and work- 
ing for the said hospital men ; that the said hospital 
men pay no rates or taxes, and never repair the apart- 
ments ; that they enjoy the use of an orchard and 
garden adjoining the hospital, and are supplied from 
the funds of tlie trust with coal, medicine, medical 
attendance, and « all necessaries (except meat and 
provisions), they also receive a cloak apiece once 
in two years ; that they have uninterrupted enjoy- 
ment of their apartments, together with a key, and 
with a iwwer of ingress and egress at any time ; but 
that after nine o'clock at night the matron, by 
arrangement among the hospital men, locks the 
outer door and hangs up the key in the passage ; 
that no instance has ever been known of a hospital 
man being removed, although a power to remove is 
contained in the deed for immorality, &c, nor has 
any instance been known of any of the poor men 
having sublet their apartments ; that, as the rents 
of the said lands and tenements mentioned in the 
said deed of conveyance increased, such increased 
rents were distributed among the hospital men from 
time to time, and so far back as the year 1778 each 
man has . been in receipt of upnraids of lOL per 
aimum, and each man is now in actual receipt of 
9*. 2€L per week, exclusive of coals and gown. 

Upon proof of the above facts the revising bar- 
rister held : 

First, that although the weekly payments to each 
of the hospital men amounted to more than 10/. per 
annum, as the power of appointment and removal 
expressed on the deed appeared to him to be discre- 
tionary with the Duke of Rutland for the time 
being, that the said George Steele had not such an 
equitable freehold interest in the land as to entitle 
him, under the provisions of 2 Will. 4, c. 45, s. 18, to 
have his name retained upon the register of voters 
for the said parish of Bottesford, in the said division 
of the said county. 

Secondly, that even if that were not so, the said 
George Steele was simply a member of an eleemo- 
synary institution, and as such was not entitled to 
have his name retained upon the said register. 

There were thirteen other names upon the exist- 
ing register for the said parish, and two on the list 
of new claimants, whose right to be retained or other- 
wise depends upon the decision of the court in the 
case of the said George Steele. 

The revising barrister expunged the names of the 
said thirteen persons on the old register, and dis- 
allowed the two new claims. 

If the court should be of opinion that the revisin^r 
barrister was wrong, then the name of the said 
George Steele, together with the names of the said 
other persons, are to be restored to the register, and 
the two new claims are to be allowed. 

Mettisk, Q.C. appeared for the app., and Hayes^ 
Serjt. for the resp. They cited, 

J)avis V. Waddinptoti, 7 M. & Gr. 37 ; 
Simpson v. WUkintorLl M. & Gr. 50; 
Jleartletj v. Banks, 6 C. B., N. S., 40; 
Freeman v. Cfaimford, 11 C. B., N. S., 68; 6 L. P 

Rep. N.S. 611; 
As/mtore v. />««, 2 C. B. 81 ; 
Attorney-General v. Drapers' Compaany^ 2 Beav. 608. 

Nov. 18. — Erle, C. J. — I am of opinion that 
the revising barrister was right. The claimant 
claimed as for a freehold interest in land in the 
parish of Bottesford, and it appears that there 
was a hospital, that had been founded in 1602, 
but that in 1762 the lands in respect of which tho 
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claim was made were reconirejed to certain trustees 
therein named, and those trustees were to hold it in 
trust to allow the rectors of two parishes to receive 
the rents and profits and appropriate out of those 
rents and profits divers payments in the different 
channels specified in the deed. It is altogether a 
legal trust, vested in trustees, to allow the rectors of 
these two parishes to appropriate the profits in certain 
charitable wajs, and the deed is entirely silent as to 
the appropriation of the surplus. I am perfectly clear 
it is not appropriated to the inmates of this hospital. 
It may be that it should be appropriated in some 
manner that the trustees might consider it their duty 
to adopt. This claim is for a freehold interest ; and I 
am of opinion that the claimants have no equitable 
estate in theland. Theyhave aright to receive certain 
payments out of the land, which payments they have 
to get from the trustees, ^yhen a person files a bill 
in equity, it means a bill in equity to enforce a 
legal estate, not a bill to appropriate to himself 
certain payments which he may consider himself to 
be entitled to. I cannot see, on looking at the deed, 
the least sign of an equitable estate. The claim in 
Freeman v. Gaimford was a claim of a freehold 
interest in respect of a hospital ; the judgment of the 
court was, that he did not take any equitable 
freehold in the chamber in which he lived, though 
he may have had some right to receive profits 
out of the hospital. In a part of my judgment 
I said: "It seems to me that he is elected as 
a mere object of charity, and that when the founder 
assigns him rooms for his residence he does not 
confer on him any estate which he could enforce by 
bill in equity. It is an estate the party must have 
to qualify him to vote.** And my brother Williams 
says: "The occupier of a residence as part of the 
benefits of a charitable institution is not entitled to 
an estate of freehold therein unless the founder has 
expressly assigned it to him, directly or indirectly, 
during his life." They are to take these profits 
during their lives, and says Williams, J. : " It does 
not follow that the particular room is to be assigned 
to each of them as owner for his life. It seems to 
me to be clear that he has not the right to be owner 
at all. If he had, although the purposes of the 
charity might require him to be removed to another 
set of rooms, he might set the governor at defiance. 
It is quite manifest that no such state of things as 
that could have been intended." I take it to be 
perfectly clear that these persons having the right 
to ask for money from the trustees who collect the 
rents and profits cannot be said to hare an equi- 
table estate in the lands which the trustees hold. 
• 

Bri^Es, J. — I am of the same opinion. In order to 
entitle the claimant here to vote, he must be seised 
of an estate of freehold ; it is not necessary it should 
be a legal estate ; it is quite sufficient that it is an 
equitable estate. Now, in the first place, this is 
not the case of a trust, that is, to receive the 
money in trust for a cestui que trust; nor is 
it to allow him to take the money. The trustees 
are first of all to receive the rents and profits, 
and to distribute them in a particular manner 
among these inmates. It is conceded by Mr. 
Hellish that the claimant must avail himself of the 
surplus in order to make out an equitable estate of 
sufficient value. Now, without giving any opinion as 
to whether the trustees take the surplus in trust or 
not, let us assume that they do; how are they 
to dispose of it ? There is no provision for that 
being done. I conceive that they are not to 
dispose of it in any prescribed manner, but with 
such a discretion as the Court of Ch. would 
sanction. For these reasons, though I had some 
doubt at one period of the discussion, I now enter- 
tain no doubt. I think the claimant has not an 
equitable estate ; and I think the authority of the 



last case, and particularly the judgments of my Lord 
and my brother Williams in Freeman v. Gainsfordf 
support our determination of this case. 

Keating, J. — ^I am of the same opinion. I think 
it is clear from this case that the claimant is entitled 
to a payment to be made to him, no doubt by the 
trustees who take the rents of the land: the^ 
equitable right is to the money payment ; but on th& 
facts stated he takes no equitable estate in the land. 
Judgment for the resp. 

Attorneys for resp., JUoUings, S/iarpej and Ulliihome,. 

Wednesday, Nov. 23, 18G4. 

Benesh v. Booth. 

Notice of objection sent by post — Duplicates — 6 Kicft. 
c. 18, 5. 100. 

By sect. 100 of 6 Vict, c. 18, a person desirous of tend- 
ing a notice of objection by post must deliver Ute same 
duly directett, open and in duplicate^ to the post- 
master of any post-office where money-orders are 
received or paid, and the postmaster must conmare ike- 
notice and the duplicate, and, on being satisfied that 
they are alike in their address and their contents^ 
must forward one of tliem to its address by post, and" 
return the other to the party bringim the same, daly 
statnped with the stamp of the said office. 

The objector delivered his duplicate notices of oltjec- 
tion to the app.^s vote to the postmaster, who, having 
compared them, put his stamp on. The duplicate 
notice returned to the objector had the word " copy'" at 
the head of it, but the one left in the hcuuls of the 
postmaster to be posted had not. The app. con- 
tended before the revising barrister that the notice sent 
to him was invalid, inasmuch that, as it had not the- 
word *^copy** on it, it was not a duplicate of the one 

, returned to tlie objector, and therefore was not sack a 
jwtice as was required by the Act. The barrister 
decided that the notice was good, and the Court 

Held, that his decision was correct. 

This was an appeal against the decision of the 
revising barrister appointed to revise the lists of 
voters for the city of London. Thomas Woodzell 
Booth, on the list of voters of the livery of the Company 
of Distillers, objected to the name of Maurice Benesh 
being retained on the list of voters for the parish of 
St. Botolph Without, Aldersgatc. The objector 
being called upon to prove that he had given the 
notices of objection respectively required by the 
Registration Act, he duly proved the requisite 
notice given to the overseers, as to which therefore 
no question arises in this case ; and the ])Btij who 
posted the notice directed by the Act to be serred 
On the party objected to, produced the notice duly 
stamped with the stamp of the London post-offic^ 
of which the following is an exact transcript : 

(Copt.) 
To Manrioe Beneah. 

I hereby give yoa notice tha>t I object to your name beiu; 
retained on Mm lint of peraone entitled to vote in the eleetloit. 
of members for the city of Londoa — ^Dated this sixteenth day 
of Anguat one tbouaand eight hundred and aix^-f oar. 
Tiiosuii WooDZBU. Booth, 

I'iA, Manor-plaoe, Walworth, Si 
(On the liflt of voters of the Livery of the 
Company of Diatillera.) 

It was admitted that the word " copy" on the 
notice produced before the barrister was on the aaid 
notice before it was taken to and stamped at the 
post-office ; and that the words *^ Thomas WoodzeU 
Booth," subscribed thereto, were in the proper hand- 
writing of the objector. An objection was there- 
upon made before the barrister to the reception of 
any parol evidence to explain the state of the notice 
retained by the postmaster to be forwarded, and the 
address thereon ; but he admitted the party posting. 
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the said notice to supply such explanation, and he 
pfY>Yed satisfactorily that the word "copy" was 
not on the notice retained by the post-office to be 
forwarded to its address. 

The barrister held that it had been duly proved 
that the objector had g^ren the notices of objection 
as required by the Hegistration Act, and called upon 
the party objected to, to proTe that he was entitled 
to have his name inserted in the list of voters in 
respect of the qualification described in the list, and 
on his failure to do so he was expunged from the 
list. 

The app. contended before the barrister : First, 
that parol testimony was iniUlmissible to prove the 
contents of the notice retained to be forwarded by 
the postmaster, the same being a judicial instru- 
ment required by the statute to be in writing, and 
which in this case, by the express words of the 
100th section of the Registration Act, must explain 
and prove and be complete in itself. Secondly, 
that while the Registration Act allows a certain 
latitude in the forms of notices for claims in counties, 
and also of notices of objection to overseers in 
catiea and boroughs, provided the words employed 
be '*to.the like effect" of the statutory form, it 
adinits of no such deviation in the case of borough 
notices to be served on parties objected to ; and, 
therefore, the notice now in question was not ac- 
cording to the forms numbered (11) in the schedule 
B.,^ in which the word copy does not appear. 
Thirdly, that a statutory judicial written instrument 
must be held in law to be what on the face of it it 
purports to be, and that, inasmuch as the notice 
produced purported to be a " copy," it could not be 
adduced by its author as the original notice required 
by the Act. That the word "copy" was not surplusage, 
because it was a term which assigns a distinctive 
and specific negative character to the document to 
which it is affixed, amounting in fact to a protest 
on the part of its utterer that, as against him, such 
document is not to be allowed to have the effect 
and authority of an original — ^not to have the effect, 
in short, in the present instance, of proving that the 
objector gave the notice required bv the Act with- 
out evidence of which the party objected to would 
not be in foroj or entitled to the costs of a ground- 
less objection. That the notice was not &e less 
a "copy" because the words "Thomas Woodzell 
Booth " were in the actual handwriting of the ob- 
jector, inasmuch as it was competent for himself or 
an amanuensis to make copies of his own notices. 
Fourthly, that, if the notice left with the post- 
master to be forwarded to its address did not bear 
the word "copy," it was not a duplicate of the 
notice produced before the barrister, and would not 
therefore be the notice required by the Act. 

The app. raised several other objections to the 
like effect. 

If the court should be of opinion that due notice 
of objection was not given to the parties objected to, 
their names are to be re-inserted on the lists. 

ffamen (with him Underdown) for the app. — ^The 
question is, whether the objector gave such notice 
as the statute requires. If the evidence to show 
that the word " copy " was not upon the notice 
actually sent ought not to have been received, then 
the notice that was sent must be taken to have pur- 
ported to be a copy, and not an original, and would 
not be a good notice. Or, if l£e evidence was 
rightly received, then these two documents did not 
correspond verbatim tt literatim as the Legislature 
intended they should : 

Toms V. Oumminff, 1 Lush. 200 ; 

Birchv. Edwards, 5 0. B. 46; 2 Lush. 87. 

Fatecettf for the reap., was not called upon. 
Eble, CJT.— The statute requires the notice to 



be sent to the party objected to, and makes a pro- 
vision for sending it by the post where the objector 
chooses to avail himself of that means, and then 
there must be a duplicate original kept by the. 
objector and a duplicate original sent to the party 
objected to, and I think, if he headed one of them 
"duplicate" and not the other, the rest of the 
notice being the same in all essentials, and the 
address being alike, that would be a compliance 
with the statute. In common parlance the 
large majority of mankind, where there are two 
duplicate originals that require to be dealt with, call, 
one of them a copy of the other. I am sure I have 
witnessed innumerable cases where the party who 
has to serve a notice and keep a duplicate of it 
does that. It is a rule of law that all notices are 
originals, and therefore the notice that is kept by 
the party serving is the duplicate original. I 
believe I never remember a notice server who did not 
say, " I served a copy of this notice on the other 
party," and the lawyer says, "Do not call it a copy, 
call it a duplicate." This party calling the duplicate 
original in the heading a "copy" has not in the 
smallest degree affected the validity of the instru- 
ment. 

' Kbatiko, J. — I am also of opinion that this is a 
good notice, and the word "copy" has not at all, 
vitiated it. The case Mr. Hannen has referred to 
of Birch v. Edwards is one in which the court held 
that the variance was very material, because what 
the court really decided there was, that the external 
address was part of the notice; the moment you. 
decided on that, the one having the external address 
and the other not having it, then immediately an 
essential variance was established. It seems to me 
here the word "copy" has not in the slightest 
degree effected any essential variance. The external 
address might be very essential, and Wilde, C. J. 
says, in terms, the postmaster could only act upon 
the information given to him by the external 
address. It may be, no doubt, not only material 
but veiy material. It seems to me this case does 
not come at all within that case, and that the 
revising barrister was quite right. 



Heelib v. Blain. 

Bight to vote — Actual form of rentcharge — Statute of 
t/ses— 27 Hen, 8, c. 10. 

A rentcharge was originaUg created bv deeds of lease 
andrekastj dated the 9tA and lOth June 1839. 

By indenture of the Srd Nov. 1862, it was convened to 
S. H., his heirs and assigns for ever, Bvindenture 
of the 2dth Jan. 1864, between S. //., J. n. and the 
Jive sons of S. H., the rentcharge was granted to 
J. H. and his heirs, to the use of the Jive stmsofS. B.^ 
their heirs and assigns for ever as tenants in common. 

The first payment under this indenture became due in 
June 18^, and the app., who was one of the five sons 
ofS. It., received his shctre in Juhf : 

Held, that the app., under the Statute of Uses, had been 
in actual possession of a share in a rentcharge for six 
calendar months vrior to the dls< July, and therefore 
that he was entitled to vote. 

This was a consolidated appeal from the decision 
of the revising banister for the southern division of 
the county of Lancaster, on the following case. 

Frederick Clayton objected to the name of Arthur 
HeeUs being retained on the list of voters for the 
township of Pendleton, in respect of the following 
qualification : 

Towiuhlp of Pendleton, 1864. 

Southern dlTislon of LancMter, to wit— The list of persong 
cUimiag to bo entitled to Tote In the eJaotton of knighte of th» 
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fAilre for the Boathem dlvlirioa of the coanty of LancMter, in 
TMpect of propertj sittiato In whole or in part within the town- 
ship of Pendleton : 



deellf, Arthur 



Walton-bank, 
Eocleaton-road, 
Pendleton 



An undivided sixth part or 
■hare of a perpetual chief 
or fee farm rent of 5fX. 
per annum. 



The said rentcharge of 50/, vras created by inden- 
tures of lease and release, dated respectively the 9th 
and 10th June 1839, whereby certain land in Pendle- 
ton was granted, bargained, sold and released by 
John Robinson and Stephen Hcelis to John Spencer 
and his heirs, to the use, intent and purpose that the 
said John Robinson and his assigns during his life, 
and after the determination of that estate by any 
means in his lifetime, then that the said Stephen 
Heolis and his heirs during the natural life of and in 
trust for the said John Robinson, (ind subject to the 
aforesaid limitations, then that John Robinson, his 
heirs and assigns, should and might yearly and every 
year for ever thereafter have, receive and take from 
and out of the land thereby released, and the build- 
ings to be erected thereon, one clear yearly rent or 
mim of 50/. by half-yearly payments, on the 24th 
June and 25 th Dec. ; and to further uses limiting to 
John liobinson, his heirs and assigns, or to Stephen 
Heelis and his heirs, as the case might be, powers of 
distress and of entry and perception of profits for 
securing the said yearly rent, and subject to the said 
yearly rent of 50/., and powers and remedies for the 
recovery thereof, to uses to bar dower, remainder to 
the use of John Spencer, his heirs and assigns for 
ever. 

All the estate and interest in the said land so 
vested in John Spencer became, prior to the year 
1862, and still is, vested in William Thomas Black- 
lock and his heirs in fee. 

By an indenture, and dated the 3rd Nov. 1862, the 
said John Robinson granted and released the said 
rentcharge of oOL and all his estate therein, with 
the said powers and remedies for securing the same, 
unto and to the use of the said Stephen lleelis, his 
heirs and assigns for ever. 

By indenture duly executed, and dated the 27th 
Jan. 1864, and made between the said Stephen 
Heelis of the first part ; John Heelis, a son of the 
said Stephen Heelis, of the second part ; and the 
said Stephen Heelis and John Heelis, and Thomas 
Heelis, Arthur HeeUs, James Heelis and Edward 
Heelis, four other sons of the said Stephen Heelis, of 
the third part; the said Stephen Heelis, in considera- 
tion of the natural love and affection which he had 
and bore for his sons, the other parties to the deed, 
and for a nominal i)ecunlary consideration, granted 
and assured unto the said John Heelis and his heirs 
the said rent of 50/., with the powers and remedies 
for the recovery thereof, and all his estate and 
interest therein, to hold unto the 9aid John Heelis 
and his heirs to the use of tlie said Stephen Heelis, 
John Heelis, Thomas Heelis, Arthur Heelis, James 
Heelis and Edward Heelis respectively, and their 
respective heirs and assigns, equally in undivided 
sixth shares, as tenants in common and not as joint 
tenants. 

The said rentcharge has always been duly paid 
to the parties entitled. 

The half-year's rent which became due on the 
24th June 1864, being the first which became due 
after the execution of the said indenture of the 
27th Jan. 1864, was, on the 8th July following, paid 
by the said William Thomas Blacklock to the said 
John Heelis, for and on behalf of liimself and the 
^ye other parties entitled thereto under the last- 
mentioned deed, to whom he paid over their 
respective shares at various times between the 8th 
and the dOth July. No portion of the said rent- 
charge was paid after the execution of die said 



indenture of the 27th Jan. 1864 until the 24th June 
1864, when the half-year's payment was made as 
aforesaid. 

The land so conveyed in 1830, together with a 
house and other buildings subsequently erected 
thereon, are the premises described in'' the fourth 
column of the said list of persons claiiuing to be 
entitled to vote. 

The said Arthur Heelis named in the said inden- 
ture of the 27th Jan. 1864 is the cUimaut Arthur 
Heelis named in the said list. 

When the claim of Arthur HeeUs came before me 
it was objected that he had not been in actual pos- 
session or in receipt of the rent for his own use for 
six calendar months next previous to the last day of 
July 1864. On the other hand the claimant con- 
tended that the said rentcharge having been 
originally created, not by grant but by a conveyance 
to uses, he (the claimant) having on the 27th Jan- 
1864 become by virtue of the imleuture of that date 
an assign of the said John Robinson, he was by the 
4th and 5th sections of the Statute of Uses to be 
adjudged and deemed to be in possession and seisin 
of the share of the said rentcharge in such like 
estate as he had in use of the same, and that so 
being in such possession and seisin he was in the 
actual possession and receipt thereof for six calendar 
months next previous to the last day of July 1864 
within the meaning of the 2 Will. 4, c. 45, s. 26. I 
considered that the seisin and possession mentioned 
in the sections of the Statute of Uses is explained 
and quidified by the subsequent words in the latter 
section, viz., as if a grant or other lawful convey- 
ance had been made and executed to them by such 
as were or shall be seised to the use or intent of aiiy 
such rent, and that only as if a grant of the said 
share of the said rent had on the said 27th Jan« 
1864 been made by William Thomas Blacklock to 
the claimant ; and that if such grant had then 
been made, nevertheless, until the actual receipt of 
part of his said share of the said rent, the claimant 
would not have been in the actual possession or 
receipt thereof within the meaning of the 2 Will. 4, 
c 45, s. 26. I therefore disallowed the claim Qf the 
said Arthur HeeUs, and erased his name from the 
list of voters. 

If the Court of C. P. shall be of opinion that 
upon the facts stated the claimant was, by virtue of 
the said seisin to uses of the said William Thomas 
Blacklock, or otherwise, to be deemed in point of 
law to have been in the actual possession or receipt 
of the said share of the said rent for six calendar 
months next previous to the last day of July 1864, 
then his name is to be restored to the list of voters ; 
but if the said court shall, upon the said facts, be 
of opinion that claimant was not in point of law to 
be so deemed in the actual possession or receipt of 
the said share of the said rent, then his name is not 
be restored to the said list. The like claims were 
made by James Heelis, John Heelis and Thomas 
Heelis, whose names appear in the same list of 
claimants. 

Josliua Williams (of the Chancery Bar) for the 
apps. — A rentcharge was created in 1839. By in- 
denture of 27th Jan. 1864, this rentcharge was 
granted to John HeeUs, to the use of the five sons 
of Stephen Heelis. The app. was one of these five 
sons. The revising barrister decided that no rent 
having been paid till July 1864, the app. had not 
been in " actual possession " of the rentcharge for 
six months previous to the last day of July 1864, 
and was therefore not entitled to 1x3 registered for 
that year. At the hearing the argument turned on 
the meaning of sects. 4 and 6 of the Statute of Uses, 
27 H. 8, c. 10. All parties seem to have gone astray 
as to the application of that statute to the present 
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«we. I do not rely on at. 4 and 5, but on sect. 1. (a) 

The 2(itb section of the lief orm Act enacts that, " no 

person shall be registered iu any year in respect of 

lis estete or interest in any lands or tenements, as 

freeholder, &c., unless he shall have been in actual 

possession thereof, or in the receipt of the rents and 

profits thereof, for his own use for six calendar 

months at least next previous to the last day of 

■July in such year. The words '* in the receipt of 

the rents and profits thereof are inapplicable to a 

rentcharge, which cannot be let. There can be no 

receipt of the rent and profits of the rent. The only 

words that have any bearing are " unless in actual 

possession," and your Lordships have to decide on 

tiie meaning of these words. We have to show that 

we have been in actual possession. I say that by 

the deed of the 29th Jan. 1864 the app. is placed in 

.actual possession. There are only two kinds of 

possession, seisin by law and seisin in deed by 

.actual possession. My argument is, that we have 

an actual seisin in deed by virtue of the Ist section 

of the Statute of Uses. A rentchnrge may be created 

either by conveyance at common law or under the 

Statute of Uses, but when once created it becomes 

.an incorporeal hereditament, and may be dealt with 

.is such. If grant had been made at common law 

we should not have been in actual possession until 

the receipt of rent or a sum paid to give actual 

ipossession: 

Murray v. Thorniky, 2 C. B. 217 ; 

Hoyden v. Overseers of Tiverton^ 1 Lut 510. 
Sa also quoted as authorities the following : 

Lord Bacon*8 Beading ou tlie Statute of Uses, vol. 
13, p. a42 (Basil Montague's edit) ; 

Corny n's Digest, **U«es," 1; 

3 Cruise Digest, 274 ; 

Coke on Littleton, 815 a, n. 1 (Butler's note); 

Button's Beal Pi-operty, 1116. 

Aetme, Q.C. for the resp. — ^The result of the argu- 
.ment of the other side is, that if you have never 
received rent you might have a vote. There has 
been no authority for this position cited : I mean 
'no decision of the judges. [Erlb, C.J. — ^In a case 
^, I think, Smith v. Jersey, 2 B. & B. 599, in the 
H. of L., Lord Eldon says that the practice of con- 
reyancers is entitled to very great authority.] The 
BdForm Act requires " actual possession ;" the Statute 
•dtf Uses employs the words <* lawful possession." The 
iormer words were as well known to the Legislature 
in Henry the Eighth's time as now. BeviWs case, 4 
Coke Rep. 10 b ; Sugden Gilbert on Uses, p. 193 
^(86), shows that sects. 4 and 5 are the only sections 
■applicable to the creation of a rcntcharge, when a 
person ia to stand seised of any lands to the use that 
■some other person may receive a rent thereout. The 
object of the statute was, that the ])erson to whose 
use the estate was granted should be ' in the same 
jposition as a grantee at common law. The words of 
aect. 5 are, "' deemed to be in possession and seisin of 
the same rent as if a sufficient grant or other 
lawful conveyance had been nuide and executed to 
them." Now, Murray v. Thomifey and Hoyden v. 
Oveneern of Tiverton show that if this had been a 
<«onveyance at common law there would have been 
■no actual possession until the payment of rent. 

WilUams in reply. — Sects. 4 and 5 of the statute 
iiave no application. They had discharged their duty 
when the rentcharge was created by the deed 
of 1889. 



(«) Sect 1 enacts that the person that has the use of lands, 
tenementis renta, &&, shall from thenceforth stand and be 
fldsed, deemed and adjudged in lawful seisin, estate and 
poweasioD. Secta 4 and d enact that where cert^n persona 
fltand seised of land, tew, to the use that some other person 
shall have a yearly rent out of them, then that the same per- 
aon that has such use '* shall be deemed to be in possession 
4uid seiahi of the same rent as if a sufBcient grant or other 
Jawfnl ooQveyance had been made and ezeccted to them.*' 



Erle, C. J. — I am of opinion that the ^vising 
barrister was wrong, and that the claimant is en- 
titled to vote. The claimant claimed to have been 
in the actual possession of a share in a rentcharge . 
for six calendar mouths before the Slst July, 
and it appears that, more than six months before 
that time, the rentcharge was granted to John 
Heelis and his heirs, to the use of the claimant and 
others as tenants in common. A rentcharge had 
been created by the owners of tlie fee-simple of 
land in 1839, that rentcharge coming by divers 
mesne conveyances to the party who in 1864 
conveyed it to the claimant. No payment was 
made, and nothing received under the rentcharge j 
and if the conveyance had been at common law, 
without the aid of the Statute of Uses, it is clear, 
from the cases cited by Mr. Williams, that there 
would have been no actual possession. This con- 
veyance is a conveyance operating by the Statute of 
Uses, and that statute, in sect. 1, says that, where 
there is a conveyance to one party to the use of 
another person, "all and every such person and 
persons tliat have or hereafter shall have any such 
use, confidence, or trust in fee-simple, or fee-tail, 
either for a term of life, or for years, or otherwise, 
shall from henceforth stand and be seised, deemed 
and adjudged in lawful seisin, estate and possession 
of and in the same." The statute of Will. 4 
requires that the party shall be in actual posses- 
sion, and the Statute of Uses enacts that when a 
person is seised to the use of another the cestui 

r! \tse shall be deemed to be in possession, 
am of opinion that the word " possession " 
is a teclmical wonl, and that the Legislature in 
the times of Hen. VIII. and WUl. IV. attached 
the same meaning to the words possession and 
actual possession, and that the Statute of Uses has 
given him the actual ^ssession which the statute 
of Will. 4 required. It is said that the interposing 
of one name would appear as an evasion of the 
statute, which requires actual possession; but I 
attach no importance to that, as there are two casea 
to show that it must be actual possession ; hut at 
the same time, anything like actual seisin of the 
rent would, to my mind, afford less facility of 
proof than the production of a conveyance operat- 
ing by virtue of the Statute of Uses, which, ever 
since the reign of Hen. VIII., has received great atten- 
tion, coupled with actual practice every day down 
to the present hour. So much upon the statute. 
Then upon the authorities which Mr. Williams has 
brought forward — authorities, I should say, entitled 
to very great respect ; in which the most important 
propositions very often occupy only four or five 
lines, but arc of not the less force b^ause they are 
concise. Tlien Bacon's reading upon the Statute 
of Uses is entitled to very considerable weight. 
Lord Chief Baron Comyn has been held in 
high opinion in the profession. He says, "By 
27 Hen. 8, c. 10, the cestui que use is imme- 
diately seised and in actual possession." Then 
we turn to Coke upon Lyttleton, and Butler's note 
r316 a, note 1^, where the whole of the learning of 
Tindal,JC.J., m Murray v. Thornileu, is to be found, 
for it appears to me to be involved in the passage 
from Coke upon Lyttleton and Butler's note, 
pointing out the distinction between a conveyance 
of rent at common law and a conveyance by virtue 
of the Statute of Uses ; where the latter is the case 
there is actual possession from the time of the con- 
veyance. Then, I take notice of Cruise's Digest and 
Burton on Real Property, and I think I have 
authority for so doing. I speak without reference, 
but I am sure that in the case of Smith v. Jersey^ 
Lord Eldon says that the practice of conveyancers 
must be taken notice of by those who have to admi- 
nister the law, and to give effect to the intentiona 
of the parties to an instrument. I think that Lord 
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Eldon laid down a very salutary principle. Those 
who have been entrusted with that branch of the law 
have been remarkable for ability and learning, and 
also for the logical way of contending for these 
principles when in court, and 1 am happy to think 
that the mantle of some of the old conveyancers 
has come down to the present day, and that we 
have had the benefit of it in the argument of this 
case. 

Keating, J. — I am of the same opinion. I 
think that the revising barrister was wrong, but I 
am bound to add, that if I had to decide the point as 
he had, without the benefit of the argument that we 
have listened to, I think the great probability is 
that I should have decided in the same way. But that 
argument has distinguished a conveyance of a rent- 
charge at common law and a conveyance under 
the statute. The statute now in question requires 
actual possession for six months; and the courts 
have decided that a grant of a rentcharge at com- 
mon law would not give that actual possession which 
the Reform Act requires. The judgment of the 
court in the case before Tindal, C. J. was founded 
upon many authorities which might not be 
supposed to amount to actual decisions, but 
which are entitled to great weight. Tindal, C. J. 
quotes the extract from Lyttleton ([par. 235): 
"And so it is, if a man grant by his deed a 
yearly rent isstdng out of his land to another, &c., 
if the grantor thereafter pay to the grantee a penny 
or a halfpenny, in name of seisin of the rent, then 
if after the next day of payment the rent be denied 
the grantee may have an assize, or else not," &c. 
And then Lord Coke, carrying out his own state- 
ment that there might be great virtue in an etcetera, 
explains what it means, " that," he says, " by this 
et cetera is implied that the grant and delivery of 
the deed is no seisin of the rent ; and that a seisin 
in law, which the grantee hath by the grant, is not 
sufficient to maintain an assize or any other real 
action, but there must be an actual seisin." Mr. 
Williams admits that actual possession, as required 
by the Reform Act, must be sudi as would have 
enabled him to maintain assize. From Cro. Eliz. 
46, deriving some authority, at all events, from 
its being adopted by Comyn, we find that by the 
27 Hen. 8 a cestui que use is immediately seised and 
in actual possession, and therefore that he shall have 
an assize or trespass before entry against a stranger. 
That, therefore, brings this case nrecisely within the 
grounds on which the case of Murray v. Thomiky 
was decided in this court, and establishes completely 
the distinction between the conveyance of a rent- 
charge at common law and the conveyance by the 
statute. Upon these grounds I also, agreeing entirely 
with the observations made by my Iiord, am of opinion 
that the revising barrister took an erroneous view of 
this case ; but, I think, a view which he might be 
well excused for taking when he had not the advan- 
tage of hearing the argument we have heard. 

Judgment for app. 



Nov. 23 and 2i, 1864. 
Tepper v. Nicholls. * 
Freeholders — Right of shareholders in Putney'hridge, 
Where land is vested in commissioners for public pur 
poses thev have not power to convey away any part 
of such Jand; therefore, where the Commissioners oj 
Putney conveyed the lands, which had been conveyed to 
them for the purposes of building the bridge, to 
trustees to divide the profits of the said lands and the 
tolls of the bridge among the shareholders : 

Held, that, om the Commissioners had no power to give, 
and the skartholders no power to take, the Umdsy the 



latter had not acquired such an equitable freehold 
estate in them as would entitle them to vote. 

This was a consolidated appeal against the decision 
of the revising barrister appointed to revise the list of 
voters for the eastern division of Surrey. David 
Nicholls duly objected to the names of Jabez Tepper 
and twenty-four other persons being retained on the 
Putney list of voters for the eastern division. In 
support of the right of the parties to have their 
names retained the following documents were put in: 

In or about the year 1724 the Act 12 Geo. 1, c. 36» 
wa« passed, entitled " An Act for builcUng a bridge- 
across the river Thames from the town of Fulhanv 
in the county of Middlesex, to the town of Putney^ 
in the county of Surrey." 

By sect. 1 of that Act certain persons were con- 
stituted and appointed commissioners and trustees- 
for designing, directing, ordering and building such, 
bridge, and for maintaining, preserving and sup- 
porting the same when built ; and they wer& 
empowered, at any time after the 24th June 172^ 
to design, assign and lay out how and in what man- 
ner the said bridge should be made and built from 
the town of Fulham to the town of Putney afore- 
said, and the ways and passages to and from the 
same, and to preserve and keep in repair such ways, 
and passages from time to time, and to make con- 
tracts and do all matters and things for carrying <m 
and e£fecting the purposes aforesaid, and to caYue- 
the same to be done and perfected accordingly. 

And to the intent that the navigation of Uie said 
river Thames might receive no prejudice, by sect. 2 
it was enacted. 

That, when the said bridge was buQt aoroM the said river, 
there should remain free and open passage for the water to 
pass snd repass through the arches or passages under the said 
bridge of 700 feet at the least withfai the then present banks of 
the said river. 

By sect. 5, bodies corporate and others who were- 
seised of ground in Putney or Fulham which might 
be required for the purpose of making convenient 
approaches to the said bridge, were enabled to con- 
vey to the said commissioners and trustees, or ta 
any nine or more of them, or their successors a* 
they should appoint, any such ground for the pur- 
poses of that Act. 

By sect. 7 it is enacted. 

That it shall be lawful to and for His Majesty* his hein aaA 
Buocessors, by letters patent under the great seal of Qreat 
Britain, to incorporate all and every the commiBsloners and 
trustees appointed by this Act, or who shall be appointed, pur- 
suant thereto, to be eommlssioneTB and trustees for patting 
this Act in execution, or such of them as shall be then liying. 
and such others as His Majesty, his heirs or executors, shsll 
think fit, to be one body politic and corporate In deed and in 
name, and they a^d their successors to hare perpetual snacoe*- 
sion and a common seaH and such seal from ume to time U> 
break, change, make new, or alter, as shaU be found most 
expedient ; and that they and their suocessors shall be able 
and capable In law to have, purchase, receive, enjoy, possesa 
and retain to tiiem and their successors messuages, lands, 
rents, tenements and hereditaments, of what kind, nature, or 
quality soever, and also to sell, grant, demise, alien, or dispose 
of the same or any part thereof, at their free wills and plea- 
sures, to sue and implead, be sued or impleaded, answer sod 
be answered in courts of record or elsewhere, and to choose 
their suocessors and oQloers from time to time, and to do and 
execute all and singular other matters and things tiiat to them 
shall or may appertain to do, with such powers and clauses as 
shall be necessary or requisite for erecting, building, or pre- 
serving and supporting the said bridge and the ways and 
thereto, from time to tim& 



The said commissioners and trustees were never 
incorporated in pursuance of this Act. 
By sect. 8, it is enacted. 

That it shall not be lawftd to or for this corporation or 
company, which shall or may be established by virtue of; or 
pursuant to this Act, as such corporation or oompany, to bor- 
row, or tske up, or give security for apy sum or sums dC 
money payable in less than six months, or to discount sny 
bills of exchange or other bills, or notes whatsoever, or la 
keep any books or cash of or for any person or persom^ 
bodies politic or corporate whatsoever, other than and except 
only the proper books, moneys and cash of the said com- 
pany or corporation. 
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By sect. 10 it is enacted, 

That a certain pontage or toll shall be paid before ftny 
paaM«e OTer the said bridge shall be permitted, and that 
the said pontage or toll shall be vested in the said commis- 
sioners, to be by them applied, in accordance with the provi- 
sions of the said Act, towards the expenses of making and 
maintaining the said bridge, ways and passages, and pur- 
ctiaalng the necessary ground for the same. 

By sect. 13, 

The commissioners, or any eleven or more of them, are em- 
powered, when incorporated, by indenture or writing onder 
their common seal to convey and assure the toll by that Act 
granted, or any part thereof, as a security for any sum or 
sums of money by them to be borrowed for the ponxiaes of 
fte Acty to grant any annuities for one, two, or three Uves, or 
for twenty-one years, or a less term, such annuities to be 
charged upon and payable out of the tolls, estates and revenues 
belonging to such corpoiution. 

And by sect. 14 it is enacted that such annuities 
shall be personal estate. 

By sect. IG, 

It is enacted that it shall be lawful for the said oommis- 
sionera and their successors, and for such intended company 
or corporation and their agents or officers, from time to time 
to remove any shelves in the said river of Thames, and maJce 
the same river deeper. 

By sect. 17, 

That all stones, bricks, plants, piles and other materials 
which shall be made use of for or towards building or making 
the said bridge, or in or about the same, or for maintaining, 
repairing, or supporting the same, or for making the said 
river deeper as aforesaid, shall always be deemed to belong 
sad appertain to the commissionera and corporation aforesaid. 

And by sect. 18, 

That if the said bridge should at any time become damaged, 
it shall be lawful for me said eommisslonen or corporation to 
set up ferries across the said river near to the said bridge, and 
to take certain rates and duties for passages by such ferries 
over the same. 

By sect 19, 

It shall not be lawful to erect or build the said bridge, or 
any part thereof, before or until full and ample satisfaction be 
made for all such loss or damage as shall or may be sustained 
or BufTered by any of the owners, proprietors, lessees, or others 
having any property or interest in the present horse or foot 
ferries between Pumey and Fulham aforesaid. 

By sect 22, 

That nothing in this Act eontaJned shall extend or be con- 
strued to extend to prejudice or tsJce awav any right, property, 
ur Jurisdiction of tne Mayor, commonalty, or citizens of the 
dty of London, to, in and upon the river of Thames aforesaid, 
other than and except to remove any shelf or shelves, or to 
deepen or widen the said river, where the said bridge shall 
be built, and to do every other matter or thing, as shall or 
may be necessary for the erecting and maintaining the said 

By 1 Geo. 2, c. 18, for explaining and amending 
the Act referred to, it is by sect. 1 enacted as 
follows : 

The commissionera and trustees appointed by the said 
recited Act, and those appointed by this Act, or any 
nina or more of them, and the oommissionen and trustees 
when incorporated In purauance of the said fonner Act, 
shall have and they have hereby full power and authority 
to contract and agree with any person or persons whatsoever, 
as well commissioners and trustees as othere, to erect and 
build a bridge across the said river of Thames from the said 
town of Fulham to the said town of Putney, and to repair, 
maintain and support the same when built in such manner as 
by the said commissionere and trustees or corporation afore- 
said shall be Judged proper ; and the said oommissionen and 
trustees or corporation aforesaid, or any nine of them, said 
commissionera or trustees, before such incorporation, have 
hereby power and authority to grant any annuity or annuities 
in fee out of the preflts, incomes, revenues, or tolls of Uie said 
bridge in such manner as they may by the said former Act 
grant any other annuity or annuities, all which annuities in fee 
simple to be granted pursuant to this Act shall be registered, 
and shall be divisible and assignable as the other annuities are 
by the said former Act, and such annuities in fee shall be 
deemed personal estates and shall go as such. 

And for the more effectually enabling the said 
commissioners and trustees and corporation afore- 
said, as speedily as may be, to complete and perfect 
the said works, by sect. 3 it is enacted, 

That it Shan and may be lawful to and for the said commis- 
sionera and trustees, or any nine or more of them, before incor- 
porated, and also lawful for such corporation, when created, at 
any time or times to convey and assign over in perpetuity or 
other?ris6 all or any tolls, revenoes, profits, or iaoomes of or 



belonging to the said bridge or ferries, or whJbh shall in any-> 
wise arise, accrue, or belong to the same, unto;such peraon or 
pert»on8 as will undertake, contract and agree to erect and 
build the said bridge, and to preserve and keep up the same ■ 
in good and sufficient repair, and shall give sufficient security 
to do so to the satisfaction of the said commissionera and. 
trustees and corporation aforesaid, anything herein or in the 
said former Act to the contrary notwitfastanoUng. 

By sect. 5, 

It shall not be lawful for the said commissionera and trus- 
tees and corporation to erect or build the said bridge, or any 
part thereof, before or until ample satisfaction be made for all 
prejudice, loss, or damage as shall or might be sustained or 
suffered by any of the proprietora of the horse ferries between 
the said towns of Putney and Fulham, unless the said pro- 
prietora of the said ferries, by writing under their respec- 
tive hands and seals, should consent and agree with the said 
commissionera and trustees, or any nine or more of them, or 
the said corporation, to permit the said commissionera, trus- 
tees, or corporation to build the same before such satisfaction 
shovld be made, and in ease such consent of the said pro^ 
prietora should be had and obtained in manner af oresaid* 
that then the said bridge, when built, and all tolls, revenuee». 
profits and incomes belonging or to belong to the same, 
should be and were thereby made chargeable, and chaiged in 
the flrat place with all sooh sums of money as were by th» 
said former Act to be paid to the respective owners, pro- 
prietora and persons interested in the present ferries between 
Fulham and Putney aforesaid, and that upon iwyment thereof 
respectively, or tender and refusal, all ownerahip, properties 
and interests of, in, or to the horse and foot ferries between 
Pumey and Fulham shall be, and are hereby appointed, ex- 
tinguished and determined, and the said ferries and passage 
over the river shall be and are hereby appointed, extinguished 
and determined, and the said ferries and passage over ths 
river of Thames there, and the ground and soil adjacent and 
belonging to the said respective ferries, shall be and are, by 
the authority of this Act, transferred to and absolutely vested 
in the said commissionera and trustees and corporation af or»- 
said, ani their suocessora and assigns for ever. 

All such moneys and payments for the said horsd 
ferries have long since been duly paid and made. ^ 

The ferries referred to in the said Acts on 
the Putney side of the riyer were held and wemr 
parcel of the manor of Wimbledon, and on the 
Fulham side were held and were parcel of the 
manor of Fulham, and previously to the 21st March 
1728 Daniel Pettiward and William Skelton had 
been respectively admitted to, and each of them, 
then held in fee, by copy of the court-roUs of the 
respective manors, one undivided moiety of the 
ferries on both the Putney and Fulham sides o£ 
the river ; and on that day the commissioners paid 
to them the sum of 8000^ in full satisfaction for all 
damage which they, or either of them, should sus^ 
tain by occasion of building the bridge ; the righta 
and interests of all other parties in the said ferries 
having been previously satisfied by the commis- 
sioners. 

On the 19th Nov. 1828 a contract was duly entered 
into by the commissioners with thirty persons, wha* 
had subscribed 1000^ each for building the bridge^ 
and making the purchases and payments required 
by the said Acts, by which those thirty persons con- 
tracted to build and maintain the bridge, and the 
ways and passages thereto, and make the said pur- 
chases and payments ; and in pursuance thereof the 
said thirty persons did build the said bridge, and 
make the said payments and purchases. 

By indenture of bargain and sale, bearing date 
the 11th Nov. 1729, duly enrolled in Chancery, made 
between the commissioners of the first part, the* 
said thirty persons therein named and described as 
being all the contractors and subscribers for build- 
ing the said bridge of the second part, and oertaia 
other persons as trustees of the third part, after 
reciting the various sections of the above-mentioned 
Acts, and further reciting the said contract of the 
19th Nov. 1728, and that the said thirty persons had 
paid all moneys they had agreed to pay, and built 
the said bridge, the ' commissioners granted, bar- 
g^ned, sold, assigned and set over unto the said 
persons, parties thereto of the third part, their heira- 
and assigns for ever, the said bridge and all the 
materials wherewith the same was erected and built 
and all tolls, revenues, profits and incomes of o^. 
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belonging to the said bridge so built, from the town 
•of Folham to the town of Putney, or the ferries 
thereafter to be set up and erected as occasion 
■might be, according to the provision in that behalf 
tmade by the said recited Acts, or either of 
them, or which should in any wise arise and accrue 
*or belong to the same, with all such ground 
and soil adjoining and belonging to the then late 
-or then present horse-ferries and passage over 
the said river between Fulham and Putney as 
had been, was, or should be vested in the said 
-commissioners, and all benefits and advantages, 
powers, privileges and authorities, and every other 
matter or thing whatsoever vested in or granted to 
the said conrniissioners which they were empowere<l 
or capable to assign and convey over, by virtue of 
cthe said Acts or either of them, to hold the same 
unto and to the use of the said trustees, par- 
ties hereto of the third luurt, their heirs and 
Assigns for ever, upon trust to permit and 
suffer the said thirty persons therein named 
of tlie second part, their heirs and assigns, to 
.receive and take the said tolls, revenues, profits 
■and income, and to have the sole management and 
•direction thereof, upon condition that they should 
thereout pay certain sums of money and expenses 
.specified in the said deed, which condition has been 
performed, and after pajrment of such sums of 
money should every year thereafter divide all the 
then rest and residue of the moneys to be raised by 
ithe said tolls, revenues, profits and income of the 
said bridge, ferries and other the premises (if any) 
unto and amongst the said tliirty subscribers and 
proprietors for the time being and their respective 
heirs and assigns, rateably and proportionably 
■ according to the several sums of money by them 
aubscribol for the purposes aforesaid, and to their 
several and respective rights, shares and interests of, 
in and to the same, to have, take and enjoy the 
same as tenants in common, and not as joint tenants. 
And by the said deed it was provided that in case 
the toUs, revenues, profits and incomes of the said 
bridge or ferries should at any time or times there- 
after fall short, and not be sufficient to answer and 
make good all such sums of money as should be 
sequisite for putting and keeping the said bridge, 
tc^ther with all the ways and passages to and from 
the same, in good repur within a reasonable time to 
be allowed for making such repairs, or should not 
be sufficient for the payment of all the matters and 
things thereinbefore particularly mentioned, and 
the diarges of the trustees in the execution of the 
trusts, then all such sums of money as should so 
fall short or be wanting for the said purposes should 
from time to time be paid and borne by the said 
thirty subscribers, the parties thereto of the second 
part, their heirs and assigns, rateably and propor- 
tionably, and according to the several sums of 
jBioney subscribed by them respectively towards the 
purposes aforesaid, and to their several rights, 
shares and interests therein. 

On thH l<;th June 1730, by grant of that date, the 
Archbishop of Canterbury granted to the proprie- 
tors of Putney-bridge 200 superficial feet of land, 
part of the churchyard of Putney, for the purpose 
of making the passage to and from the said bridge 
imore concmiodious, and the sam^ was used for that 
purpose, and now forms part of the approach to 
the bridge. There is no other land in the county of 
Surrey vested in, belonging to, or claimed by the 
said proprietors, except what is comprised in the 
before-stated deed of the 11th Nov. 1729, and the 
last-mentioned g^ant, and no evidence was adduced 
before the barrister as to the annual value of the 
said land. 

On the 2Gth Aug. 1736, by deed of that date, the 
.persons therein equitably entitled to the tolls, re- 
venuesy profits and income of the bridge under the 



indenture of the 11th Nov. 1729, covenanted with 
each other that certain orders and directions given 
for the arrangement of the affairs of the bridge 
should stand good until altered at some quarterly 
general meeting of persons from time to time be- 
coming so equitably entitled, by a majority of such 
X>ersons present at such meeting. 

The interest of the present shareholders in the 
bridge is identical with the interest vested in the 
said thirty persons or proprietors under the said 
deed of the 11th Nov. 1729, and under the grant of 
the IGth June 1730, and has always been conveyed 
and transmitted as and dealt mth as freehold estate, 
and the shareholders in the said bridge are about 
eighty in number. The proprietors meet once' a- 
year, and elect a committee of six out of their own 
body to manage the affairs. 

The said persons objected to are respectively the 
holders of a sliare or part of a share of such interest 
as aforesaid, and the sufficiency of the annual money 
value of such share or part of a share is not now in 
dispute. The bridge is built partly on piles driven 
into the bed of the river, and at either end upon 
brick foundations, which stand resixjctively upon 
that part of the banks between high and low water- 
mark whence formerly the ferries used to ply from 
side to side, and in part upon land which formerly 
was ground and soil adjacent and belonging to the 
said ferries. 

There are toll-houses at each end of the bridge 
at which tolls are collected, and each of them is a 
structure of brick and stands upon the brick foun- 
dations of the bridge referred to in the preceding 
paragraph thereof. 

For the said persons object<!d to it was contended 
tliBt they had respectively under or by virtue of the 
said Acts of Parliament and deeds of the 11th Nov. 
1729 and 16th June 1730, hereinbefore stated, such 
equitable freehold estates in the said bridge tolls 
and other property comprised in the said Acts and 
deeds as entitled them respectively to be on the list 
of voters for the said eastern division of the said 
county ; and for the said David NichoUs, the ob- 
jector, it was contended that they had not respec- 
tively such equitable freehold estates as would 
entitle them to vote for the said division of the said 
county ; and also that the shareholders were a com- 
pany; and that the individual shareholders being 
only entitled to a share of the receipts and profits 
were not entitled to be on the said list of voters. 

The barrister decided in favour of the objector, 
that the said several persons objected to had not 
respectively such equitable freehold estates as entitled 
them respectively to be on the said list of voters. 

If that decision was wrong the names are to be 
restored. 

Karslake ^with him Bertsford) for the app. — ^Each 
shareholder m the bridge has such an equitable free- 
hold estate as entitles hun to a vote, for, First, Ibe 
original commissioners, when they had carried out 
the undertaking in accordance with their Acts, 
acquired such an interest in the soil as would have 
given them a right to vote. They had a right to 
purchase the ferry, and to hold land, and in 1725 
they did purchase the ferries and the soil adjacent. 
Secondly, having such an interest, they had a power 
to assign it. ^Diirdly, they did actually assign it 
to trustees for the benefit of the shareholders : 

Bogers Election, 23 ; 

Baxter v. Brovon^ 7 M. & G. 198; 

BenneU v. Blain, 15 C. B., N. S., 518; 9 L. T. Hep. 
N. S. 506. 

Raymond for the resp. — ^The real question is, are 
these shareholders entitled to vote for their share in 
the aggregate of this property, whatever it is ? I 
submit, first, the commissioners had no Interest in 
land. The bed and soil of the river are prima faciA 
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iu the Crown. The 17th section of the Act is con- 
dttiiivey that no interest in bc<l or soil of the river 
should pass. The courts have held thift they will 
not suppose that more is conveyed than is actually 
necessary for the purpose of the Act: {Badger v. 
Somth Yorkshire, EIL & EU. a47.) [Erlb, C. J.— I 
neTer remember a permanent structure having been 
held an easement.] This is not the common case of 
a building or land. It was a navigable river : 
Ijomauter v. Eee, b C. B., N. 6., 517 ; 
WoodY, tiewta, 8 Q. R 913. 
It is not necessary that the ferries should have any 
. land. Secondly, supposing there was an interest in 
land in the conunissioners, they had no power of con- 
veying it. The 3rd section ol the second Act gives 
them their power of conveying ; anvthing done 
beyond their povrer is invalid. Thirdly, there is 
no equitable interest in land in each shareholder. 
The interest is vested in the company : 

BomeU v. Btain, 15 C. B. N. 8., 518; 9 L. T. Bep. 
N. 6. 506. 

AW. 24. — Erus, C.J. — ^In tnis case, which was 
a claim on behalf of a shareholder in Putney-bridge, 
the question was whether he had an equitable 
freehold interest. The statute has conveyed the 
bridge and the land to the coounissioners, and the 
commissioners in 1729 conveyed the bridge to 
trustees on behalf of the shareholders, and if the 
ooinmissioners had power to part with the property, 
I have no doubt the shareholders have become 
entitled to the bridge, and to the land that belongs 
to the bridge. But I take it to be perfectly clear 
law that the land is vested in the commissioners by 
tiie Act of Parliament for public purposes, and the 
commissioners have not, unless there be something in 
the statute to that effect, the power to convey away 
part of the land vested in them for public purposes, 
and the statute appears to me to confirm that view, 
because the second of these statutes enables, 
specifically, the commissioners to convey the tolls 
to the shareholders, and if the statute instead of 
that had intended they should have power to 
convey the fce-simi^e of the land to the share- 
holders, it would have used an expression enabling 
them to convey the tolls as distinguished from the 
fee-simple of the land. But it appears to me to be 
a negation of that right. I think the commissioners 
have no power to convey the freehold to the share- 
holders, or to the trustees in trust for the share- 
holders, llien, if they had conveyed it in 1729 or 
purported to convey it by means of a deed of 
conveyance, if the law prohibited that conveyance, 
the shareholders, taking it with a knowledge of the 
title under the Act of Parliament, acquired nothing 
more than could lawfully be conveyed, and the 
commissioners parted with nothing more than 
could be lawfully parted with. We think that the 
commissioners having no power to give, and the 
shareholders having no power to take, the fee-simple, 
the latter have not acquired a title, but there has 
been a holding under the Act of Parliament The 
commissioners are entitled to have the right over 
the land, and the shareholders are entitled to the 
tolls ; therefore there is no qualification. That is 
all we afflnn. 

Judgment for reup, 

Satwdajf, Nov, 26, 18G4. 

Gaydox r. Baxkbovt. 

13orough — Bight of freemen tovote-^2 Will. 4, 
c. 4.N 8, 32. 
By sect. 32 of 2 Will. 4. r. 45, iV i.s enacted that no per- 
son s/tall lie entitled to vote as a freeman in respect of 
birth, vnlejts his right be origiunUy derived from or 
dtrotfgh some person who was a freeman, or entitled to 



be a freetnan, previoiubf to the 1st March 1831, or 
from or Uvrough some person who since that time should' 
have becomSj or shouul hereafter become, a freeman in- 
respect of servitude. 

S. was admitted a freeman, by right of birth of his- 
fatJier, on the Slst July 1856; his father was 
admitted on the 2nd Man 1831, having only come of 
age on the ith April of that year; and the grand* 
father was admitted on the Uth Oct, 1810 : 

Held, that the proviso was intended to give a contimuou9 
lineal right to persons claiming freedom by birth^ 
where they claimed the right originally from or through 
a person who was a freeman before the date of the 
same ; and as the aop. claimed through his father, 
who w€u a freeman before the date of the claim, he', 
was eniithd to have his name on the register. 

This was a consolidated appeal from the decisioiia 
of the revising barrister appointed to revise the- 
list of voters for the borough of Barnstaple. On th» 
19th Sept. 1864, William Saunders was inserted in 
the list of freemen entitled to vote for the said, 
borough, thus : 



HoUsnd-fltreei, 



His name was duly objected to by T. J. P. 
Tucker, and the facts were as follows : 

In the borough of Barnstaple there is a body of 
freemen; the sons of these freemen are entitled, on 
proving their father's marriage, that they were bom. 
of that marriage, and. that they have attained till- 
age of twenty-one years, to be admitted as freemen 
of this borough, but they can claim from or through 
no other relative than their father, and in no other 
way than that described. The said William Saunders- 
was duly admitted as a freeman (by right of hia 
father) to the borough on the 3l8t July 1856. Hia 
father was admitted also by right of birth on the- 
2nd May 1881, having only come of age on the 4th 
April in that year, llie grandfather was admitted 
by right of bhrth on the 14th Oct. 1810. On this 
state of facts it was contended on the part of th» 
objector that as the said William Saunders derived 
his right to be admitted as a freeman of the said 
borough through his father, from and through whom 
alone he could claim, and as it was necessary by the 
32nd section of the Reform Act that the father, to< 
give him the right claimed (viz., to be on the list of 
freemen voting for the borough), shoidd have been 
admitted a freeman, or have been entitled to be 
admitted as a freeman, previously to the Ist March. 
1831, and that as he (the father) was not admitted 
till the 1st May 1831, nor entitled to be admitted 
till he came of age on the 4th April in that year, his 
right to be placed on the list of freemen voting for 
that borough could not be sustained. 

On the other side it was contended, in support of 
the vote, that, although the father could not have 
been admitted as a freeman till he came of age, 
yet he had an inchoate right to be so admitted 
previously to the 1st of March 1831, which waa 
perfected on his coming of age, and that this waa 
sufBdent to satisfy the provisoes of the 32nd section 
of the Bef orm Act, and to sustain the vote. 

The barrister held that the said William Saundcra 
originally derived his right from or through hia 
father, and that there was no one from or through 
whom he thus derived his right who was a freeman 
or entitled to be a freeman previously to the Ist 
March 1831, and that the vote could not be sus- 
tained, and I struck his name out of the list. 

Cooke, Q.C. (^Bourke with him) appeared for the 
app., and contended that, although the father could 
not be admitted until he came of age, he never- 
theless had a right to be so adnuKed previously t^' 



190 



MAGISTRATES* OASES. 



C. P.] 



Gaydon v. Bankkoft. 



[C. P. 



•the let of March 1861, and therefore that the son 
could cUum through him. 

DovodesweHf for the reap., contended, that as the 
.4tpp. claimed thrdugh his father, his father must 
liave been admitted or hare had a right to have 
been admitted prior to the dlst March 1881, and 
as he was not admitted until April 1831, his son 
could not claim through him. 

The following cases were referred to in the course 
0f the argument : 

Croucher ▼. Brovm^ 1 Lut 388; 
Elliott on BegistratioD, 2nd edit, 214^ note a ; 
Municipal Coiporation Act^ 6 & 6 WiU. 4, c. 76, 
88. 4, 5. 

Eble, C. J. — ^In this case I think the revising 
harrister was wrong. The question is whether the 
iight of TOting as a freeman reserved by sect. 82 of 
tiie Reform Act was preserved for one descent only, 
or preserved continuously to lineal descendants of 
freemen before a certain day? I think the Legis- 
lature intended to preserve it continuously. The 
beginning of sect. 32 is a general enactment ; it says, 
«< Every person who would have been entitled to vote 
^either as a burgess or as a lireiTiiian, shall have his 
right continued, provided he be duly registered." 
Then comes the proviso that no person Who shall 
have been elected, made or admitted a burgess or 
freeman since the 1st March 1831, otherwise than in 
lespect of birth or servitude ; and no person who 
shail be hereafter elected, made or admitted by 
birth or freedom, otherwise than in respect of birth 
•or servitude, shall be entitled to vote in any such 
election. The result is, it reserves for the future 
freedom by birth or servitude. Then comes Uie 
j^viso on which the question turns : ^ No person 
shall be entitled as a freeman in respect of birUi, 
unless the right be originally derived from or through 
•4K>me person who was a freeman or entitled to be 
admitted a freeman previously to the Ist of March 
ISdl.** Now, I stop there ; as to freedom by birth, 
it is a limitation upon the general enactment of Uie 
previous part of the section under which the claimant 
iwould be entitled. I think thepresent claimant derives 
his right originally from or through some person 
who was a freeman or entitled to be admitted a free- 
man before the 1st March 1831 — ^namely, from his 
j^andfather: his grandfather was a freeman ad- 
mitted before the Ist March 1831, and his father 
became entitled in April 1831, but was not entitled 
before. I think this proviso was intended to 
give a continuous lineal right to persons claim- 
ing freedom by birth, where they claimed the 
ri^t originally from or through a person who was a 
freeman before the date of the claim. I do not 
think the Legislature intended it should be con- 
tinued for one generation only, and I am confirmed 
.in that view because the LegisUture has preserved 
freedom by servitude, and it has enacted that in 
respect of a person daiming by descent from a free- 
man in respect of servitude, ** that that right is to 
be continued to so and so in perpetuity." The sta- 
tute enacts that *'no person shall be entitled as a 
burgess or freeman in respect of birth, unless his 
right be originally derived from or through some 
person who was a burgess or freeman previously to 
the 1st March 1831, or from or through some person 
who, since that time, shall have become, or shall 
her^ter become, a burgess or freeman in respect of 
•of servitude." Therefore a right may be acquired 
by servitude in all future time till the LegisUture 
■ehall again interfere. I think it was very impro- 
bable the Legislature intended merely to give it to 
one descent. The words contemplate^ to my mind, 
lineal succession. The revising barrister has found 
that, in the borough of Bamataple, the freemen are 
* «entitled, on proving their father's right ; and that 



they can claim from or through no other relative 
than their father. I take that, construed with 
reference tb this statute, which says " continued," to 
mean freemen claiming by birth ; and then there is 
no doubt that a freeman claiming by birth, but of 
lineal descent from a former freeman, must always 
intend lineally claiming through his father, and the 
parties in Barnstaple have never yet had theright. The 
father, however, was in truth a freeman before 1831. 
In my opinion thestatute contemplated the lineal suc- 
cession in perpetuity, and is not to be read that no 
freeman can claim by birth unless the father was ad- 
mitted before 1831. I do not think that is the 
meaning of the Legislature. I think the practice 
in Barnstaple to trace to the father is to be recon- 
eiled with this interpretation injthe way I mention. 
He claims as a freeman by birth, because lineally 
descended. He must trace through the father in sii 
cases. 

Btles, J.~I am of the same opinion, and 
although I have paid every attention and respect to 
Mr. Dowdeswell's argument, I am unable to enter- 
tain any doubt at all that the revising barrister was 
wrong here. The facts, when put in order, are very 
simple. In this borough, freemen by birth, leaving 
all other qualifications out of the question, have 
voted; in 1810, the grandfather of the dainuuit 
was admitted, and he claimed to be, and was ad- 
mitted as a freeman by birth ; he dies, and leases 
a son, who is of age in April 1831 ; the son is 
admitted, and then the son dies, and the grandson, 
the present claimant, claims to be admitted. It is 
not only proved, but it is admitted by Jkfr. Dowdes- 
well, that the father must have been admitted, and 
he is within the preserving or creating words of 
the 82nd section ; the right is preserved unless the 
proviso takes it away. It seems to me he does 
satisfy the proviso, for he does claim through and 
from some person who was a burgess or freeman of 
the borough before the passing of the Act of Par- 
liament. I entirely assent to all that my Lord has 
said, that the words " from or through," and the 
word '* continually," are strong to support that 
construction. On the other hand, we are without 
any reason, that I can see, asked to say that the 
words '* some person " mean father. I can see no 
reason for that construction, and no instance has 
been pointed out in which the Legislature do not 
either preserve the franchise for life, or preserve 
it in perpetuity, or abolish it altogether ; no instance 
in which they have preserved it for one generation 
after the existing persons who enjoy it. 

Keatusg, J. — ^I am of the same opinion. The 
question raised by this case for our consideration, 
by the revising barrister, is, whether a freeman by 
birth is entitled to vote whose grandfather was 
actually a freeman previously to the 31st March 
1831, but, his father being under age at the time, 
was not entitled to be admitted imtil after that 
date. Now, it seems to me, on looking at the whole 
scope of the Act, and those sections with referenoe 
to the franchise to be exercised by freemen by 
birth, that the intention of the Legislature in 
passing the 32nd section and the proviso, was not 
to ex<3ude a person who could claim originally- 
through his grandfather, such grandfather being a 
freeman before the 31st March 1831. 

Judgment for (q>p. 
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OOTJBT OF EXGHEaXXEB. 

Sepoited by F. Bailbt and H. Lbioh, £«qn.. Barristen-at-Law. 

Tuesdcnf, June 7, 1864. 
Saumdkrb (Executor, &c.) v. Slack. 

Jjxal Improvement Act — Action agcdnst clerk to com- 
missioners wukr — Exemption of derk from personal 
HabiUt^ — Judgment against the clerk-— Execution 
against goods of commissioners — Mandamus, 

£g a heal and personal Act (2 A-S Vict, c. 63) the 
commissioners tktrebv appointed far improving the 
town of Bradford, Wilts, were empowered to sue and be 
sued ta the name of their dark, who was expresslg 
exempted from personal liability in respect of any such 
action, and they were also enqtowered to appoint a 
derk and other officers, and it was enacted thai they 
should and might, out of the moneys to arise by virtue 
of the Act, pay such officers such salaries as the said 
commissioners shmUd think reasonable. 

An action was brought by the executors of a former clerk 
to the commissioners against deft,, the present derk, for 
arrears of salaru due to the deceased, in which Juab' 
went was entered up against the deft, mid a fi. fa, 
issued, under which the sheriff seized the fire-engines 
and other goods of the commissioners vested in them by 
the said Act for joubUc pumses, and a rule nisi 
having been obtaineato set aside the judgment andfi,fa., 
•on the ground that execution could not be had against 
differentpemns from the party sued, and that a man- 
damus to compd the commissioners to pay the debt out 
of the rates, ^, was the proper remedy : 

The Chwrt {Pollock, C,B,, Martin, Bramwdl and Chan- 
neU, BB.) discharged the rule, on the ground that if 
the commissioners were right they had other means of 
redress, as by action of trespass, jr., but that, if the 
rule ufere made absolute, there were no means of review- 
ing the decision of the court, 

A rale calling on pit. to show cause why the 
judgment signed in this cause, the writ of fi fa, 
iMued thereon, and all subsequent proceedings, 
ahould not be set aside with costs. The action was 
originally brought by pit. and another as executors 
of one John Bush, a deceased attorney, for arrears 
^ salary doe to him as derk to the Improvement 
CommiBaioners of the town of Bradford, in WUt- 
ahire. The action was brought against the then clerk 
to the commissioners, a gentleman named Martin, 
under wed. 16 of the local Act 1839, for paving, light- 
ing, watching and improving the town of Bradford, in 
ihe oonn^ of WUts (2 & 3 Vict. c. 63), empowering 
the commusioners to sue and be sued in their clerk's 
name. It was tried at the Wlltahiie spring assizes 
1868^ before Shoe, J., when a verdict was found for 
pita, for the amount of salary claimed and costs, 
which Yerdict was afterwards reduced by the Ex. on 
* rule, obtained by deft, for that purpose, to 70L 
and coats: (see Bush and another v, Martin, 8 L. T. 
Bep. N. 8. 609.) The co-i^t. and Martin, the 
original deft, having died after verdict, and before 
judgment Bij^ied, and the present deft. Slack having 
been appointed clerk to the commissioners in Martin's 
I^aoe, suggestions of those circumstances were duly 
entered on the roll and judgment signed against the 
deft, on 21st Dec 1863, for pit. to recover 701 andalso 
129L Ss. Ad, tot costs of suit Upon this judgment a^ 
fa. was issued at pdt.*s suit, and certain goods, the pro- 
perty of the tommissUmers, and vested in them by the 
local Act, namely, a water-cart, two fire-engines, and 
sundry heaps of stones or road materials, were seized 
thereunder by the sheriff of Wilts, but the stones 
were subsequently given up in compliance with the 
recommendation to that effect of Pigott, B., before 
i^om the matter came at chambers on summons, 
but who did not decide the matter, but referred it 
to the court at the request of both parties. 



Coleridge, Q.C. (for deft.][ accordingly, in Easter 
Term, moved for a rule nisi to the effect above 
mentioned, and contended that a mandamus to the 
commissioners, to raise the money out of the rates, 
was the proper remedy of pits. Pollock, C.B. 
thought the rule ought not to be granted, 
inasmuch as it was one which, his Lordship 
said, he should decline to make absolute, think- 
ing the court ought not to decide a matter on 
motion when there was a course for obtaining the 
more satisfactory decision even of a court of error, 
if necessary. The rule nisi was, however, granted 
by the other members of the court, Martin, Bram- 
well and Pigott, BB., although their Lordships 
intimated their strong opinion that it would be dis- 
charged on cause being shown. 

The following are the material sections of the 
local Act referred to in the argument : 

By sect. 18 the commissioners were empowered to 
appoint a clerk, treasurer and other officers, &c., 
and 

Shall and mav, oat of the moneya to arise aad be eoHeoted 
by virtue of thlB Act, allow and pay to such offleers eneh 
salarieB and allowanoes as the said coxniniasionen ahail think 
reasonable. 

By sect. 16 it was enacted in effect that 

The commisBioners may sue and be sued in tiie name of their 
clerk for the time being, and no action brought Ac., by or agai/ut 
the Mid aymmiuionen shall abate or discontlnae by the death, 
suspension, or removal of such derk, Aa ; but soch clerk shall 
be deemed pit or deft in any action or suit, provided that in 
all oases in which the derk should be pit or deft on the record 
in any action in which, in effect, the commissioners should be 
suing or sued in his name, he might and should nevertheless 
(if not otherwise interested) be a competent witness for or 
against the commissioners, and should always be heimbnrsed, 
out of the moneys to arise by the Act, all damage he should be 
put to by reason of his being so made pit or deft, and should 
not be personsJly answerable or liable for Uie pasmftent of the 



M, Smith, Q. C. and Ly)es, for pit., now (June 7) 
showed cause, and submitted that the fi fa. was 
regular. This was not the case of a person sued as 
a trustee. These commissioners were sued in the 
name of their clerk, who was like fictitious parties 
in an old ejectment. In substance and effect they, 
and not their clerk, were the real defts. (sect. 16). 
The words of that section were, '' by or against the 
commissioners,** It was monstrous to say that when 
an action had proceeded regularly to judgment 
signed, execution was not to be issued, but that 
pit. was to resort to the Q. B. for the extraordinary 
powers of a nuuulamus. [Martin, B. — I was under 
the impression when the rule was moved that this 
had been decided.! There was a case in the Q. B. 
(Reg, V. Victoria Park Conmany, 1 Q. B. 288X later 
than the cases cited by Coierube in moving, and 
those cases may be distinguishea. First, Wormwdl 
V. Hailstone, 6 Bing. 668, only decided that execu- 
tion could not issue against the clerk to turnpike 
trustees personally ; there, too, the goods of the 
trustees were expressly saved from liability, and 
a fortiori would the clerk's be. That case was the 
converse of the present one, and an authority 
in favour of pit. In Kendall v. King, 17 C. B. 
488, better reported in 25 L. J. 182, C. B., the 
justices were merely a committee of visiting 
justices, and had no property, and the lan- 
guage of the judges must be taken with refe- 
rence to that fact, the ratio decidendi being the 
absence of funds. In Rex v. St, Katharine*s Dock 
CotiqMmy, 4 B. & Ad. 360, the action, which was 
against the company's treasurer, whose goods were 
expressly exempted, by the Act of incorporation, 
from liability to execution, was referred, and man- 
damus was held to lie to the treasurer and directors 
of the company to pay the sum awarded to the pit. 
There, on his award, pit. was entitled to summary 
process or attachment on the goods, bat the action 
was against the treasurer, who was not personally 
liable. The proceedings in actions against poor. 
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law unions and local boards of health were analo- 
gous and in point. This local Act was a public 
Act, and made part of the record, and thc^. ftu was 
to take the goods of the commissioners, tne real 
defts., who were sued in the name of their clerk, 
the nominal deft. In the more recent case in the 
Q. B., Reg, v. The Victoria Park Company, 1 Q. B. 
288, in which the action was against the treasurer, 
who bj the Act was made not personally liable, 
judgment was entered up against the company, who 
had no assets, and the Court refused a laandamtts to 
compel the company to pay the sum recovered, 
although the St, Katharine*it Dock case was cited, as 
it had been here to-day, in favour of the application. 

The Court here called on the other side to sup- 
port their rule. 

H. BuUar (with him Coleridge, Q. C), contra, for 
deft. — ^The question was of great importance, these 
Acts governing every large l^rough in the kingdom. 
The deft.'s demand was for a stale debt, and one 
question was, whether a retrospective rate could be 
made for the purpose of paying these debts, lliis 
Act was virtually a Turnpike Act. The road 
materials having been given up, the question re- 
mained as to the right to seize the fire-engines. It 
was submitted they could not be seized. [Pollock, 
O. B. — ^How do you propose that the judgment-debt 
should be pftid?] By juandmnue to the treasurer, 
as in the St, Katharine's Dock case. The debt was 
for the salary of an officer under the Act, and it 
was clear from the words of sect. 13 of the Act, that 
the officers were only to be paid out of the rates. 
The words of that section, " and shall and may, out 
of such moneys, &c., allow and pay such salaries, 
Ac." [Martin, B.— This is a judgment-debt, and 
we have nothing to do with how the debt origi- 
nated. Braxwkll, B. — ^I doubt extremely whether 
the Act means more than that it is a purpose to 
which you may apply the rates.] The engines seized 
were, by sect. 19, referred to contra, vested in the 
commissioners for public purposes, e.g, for extin- 
guishing fires, and not for tiie purpose of liquidating 
debts. [Bramwkll, B. — You would say all the 
property which they hold is held for the purposes of 
tiieir trust, and so nothing is seizable ?] Tliat was the 
true construction. This 4cbt was payable out of the 
rates ; a view strongly supported by sect. 18 and by 
sect. 19, which rendered any person wrongfully taking 
the commissioners' goods liable to an action. [ B ram- 
well, B. — ^The question recurs, were these goods 
wrongfully taken ? It has been decided that a rail- 
way cannot be taken under an degit, on the ground 
of public convenience.] Turnpike Acts were 
analogous to this Act, yet what would be the result 
if, in actions on their bonds, pits, could seize the 
poad materials? [A/. Simth, — The mortgages in 
those cases were on the tolls.] But they might 
have gotten judgment and so seized the road. 
Sect. 60 of the General Turnpike Act (3 Geo. 4, 
c 126) was like sect. 19 here. There was no sound 
distinction between the present case and Wormwell 
V. Hailstone, What was said by Williams, J., in Ken- 
dall v. King (ubi sup), was entitled tu great res|)ect, 
and had hitherto been the opinion of the profession, 
namely, that a judgment recovered in such a case as 
the present was not to be enforced otherwise than 
by Tuandatnus or bill in equit3% It was without pre- 
cedent to issue execution against a different person 
from the party sued. As a legitimate consequence 
of pits.' argument, if the commissioners were the real 
defts., and Ji, fa. could be executed, why might not 
even a ca, sa. issue against their bodies ? [Bram- 
WELL, B. referred to PaUister v. Maifor of Gravesend, 
19 L. J., N. S., 858, C. P. ; 9 C. B.774:] 

Pollock, C. B.— It is impossible not to feel the 



force of a great deal of that which Mr. Bullar hag. 
urged before us in his argument on behalf of the* 
commissioners ; but this point stiU recurs — nanicly, 
that if the defts. (the commissioners) are right th^ 
have other means of redress, as by an action of 
trespass, &e. ; but, on the other hand, if we stay the 
prooeedings under this judgment and^./a., theig 
are no means of reviewing our decision at all. W9- 
think, therefore, that this rule should be discharged. 

Martik, Braxwell, and Chaknell, BB., con* 
curred. 

Rule discharged. 

Attorneys for pit., Kingsftrd and Domurn, 23^ 
Essex-street, Strand, W.C., agents for Spackman^ 
Bradford, Wilts. , 

Attorneys for deft., Whittakers and Woolbert, 12» 
Lincoln's-iim-fields, W.C, agents for Slack and. 
SinuHons, Bath. 
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Reported by T. H. Jajibb, £mi , Barri»ter-«t'-Law. 

Tuesdcof, Nov. 22, 1864. 

(Before Shee, J.) 

Re The Local Board of Health of T&akmere iv 
Kellett. 

Arbitration — Time for making award — Umpire — Public 
Uealth Act \^A»—Enlargeinent of time— C. L, P. A. 
1854 (17 ^- 18 Vict, c, 125). 

An award under the Public Health Act 1848 must he 
made within three months after the ajvpointment of the 
arbitrators; therefore, where an umpire published his 
award after the ejcpiration of this period^ withovt 
enlarging the time : 

Held, tliat the award was bad: 

Held, also, that the court had no power aftencards to- 
enlarge the time. 

This was a rule to set aside an award, upon tb» 
ground that it had not been made within the time 
prescribed by law. The award was made under the- 
provisions of the Public Health Act 1848 (11 & 12 
Vict. c. G3). sects. 125 and 126 of which enact that if 
the arbitrator fails to make his award within twenty- 
one days after his appointment, or if he enlarges- 
the time or does not make the award within three 
months, the matter is to be referred to another 
arbitrator. If there be more than one arbitrator 
they must appoint an umpire, and if they neglect to> 
do so for seven days, the Court of Quarter Sessions 
are to appoint an umpire, and if the arbitrators fail 
to make their award within twenty-one days, or 
within three months in case of enlargement, the 
matters are to be referred to the umpire; but the 
time is not to be extended beyond three months. 

The arbitrators in this case were appointed on the 
15th Jan. 18C4, and before they proceeded with the 
reference on the 8rd Feb., appointed an umpire. 
They enlarged their time to the I8th April. Having 
failed to make their award on that day, the duty 
then devolved on the umpire, who made his awaid. 
on the 2nd May, and did not enlarge the time. 

Field, Q.C. showed cause. — ^The application is too 
late. The local board had notice of the award in 
May. and no formal publication is neceBsar>% The 
application should have been made before the last 
day of the term following the publication. Terms 
inthis statute are to be construed like those in the 
Lands Clauses Consolidation Act : (Sherratt x. North 
Staffordshire Railway Cotnpany, 2 Phil. 475.) If the 
period is to be three months from the date of the 
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iustniment, arbitrators might exclude the umpire 
altogether : 

U ft 12 Vict c. 63,8. 128; 

J8bAtublaio,12Q.B.562. 
The deft has waived the objection, by haying agreed 
to pay the money as soon as the costs were ascer- 
tained. 

F, lUudl in support of the rule.— -The time must 
be calcalated from the appointment. The limitation 
of the time for making the award was to prevent 
cieUy in making awards. The umpire should have 
left his power alive : 

Daddii^Um v. Bmfhoard, 7 Dowl. 640. 

PiM, Q. C. having obtained a cross-rule to show 
cause why the time for making the award by the 
arbitrators should not be enlarged, 

RHsaeO showed cause. — ^The application is unprece- 
dented : ( Ward v. Secretary of War for India, 1 1 
W. R. 88.) Sect. 16 of the C. L. P. A. 1854 (17 & 18 
Vict, c V26) refers only to arbitration by consent 
tad Gompuisory references. There are two classes 
of arbitration, viz. : first, those entered into in the 
course of a suit or cause ; secondly, where the sub- 
missioa contains a clause to nuke the award a rule 
of court. Sects. 5, 6 and 7 of the C. L. P. A. 1854 
do not apply : 

Morris v. Morris, 25 L. J. 261, a B. 

Field, Q. C. in support of the rule.— The right to an 
enlargement of the time depends upon the C. L. P. A. 
1854. The words of that statute are "a/zycase of 
arbitration." 

SiiBE, J. — As to the first rule, I am of opinion that 
it must be made absolute. The Act of Parliament 
places an umpire in precisely the same position as a 
single arbitrator. [Read sects. 123 and 125.] Now, 
unless there is something in the Act plainly incon- 
sistent with the ordinary meaning of these clauses, 
it is the duty of the court to give effect to the enact- 
ment, and hold that, inasmuch as a single arbitrator 
must make his awai^ within twenty-one days after 
Ills appointment, or the date to wliich the time is 
enlarged, the umpire must also make his within the 
stame period. It was contended that, as regards the 
umpire, the time would run from the date when his 
authority commenced, and at first I was under the 
impression that such was the construction to be put 
upon the Act. But in the case in the Court of 
C. P. I find it decided that an umpire has power to 
enlarge the time before the di£fercQce is notified to 
him. If that be the true construction, it reconciles 
all the sections of this Act of Parliament, because 
the umpire might at any time within the twenty- 
one days have enlarged tlie time. That not having 
1>ei.'n (lone, and it being the plain intention of the 
Act that the arbitrator should proceed with exx)edi- 
tion, I am of opinion that the time for making the 
award had lapsed. As to the rule obtained by 
^[r. Field, I am of opinion that it ought to be 
«lischarged. The sections of the C. L. P. A. 1854 
do not apply to a case like this. It is a strong cir- 
cumstance that no such application has ever been 
made before. It seems to be the intention of the 
Public Health Act that the arbitration should pro- 
ceed without delay, and express words would be 
required to annul that plain meaning. 

First rule absolute ; Recond ride discharged. 
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Wednesday, Nov. 28, 1864. 

(Before Blackbuen, J.) 

Beg. v. Jubtigbb of Essex. 

Diversion of pathway— Indoewre Act (8^9 Virt, c. 
llSy^Notioe affixed to church door-^JCvidence — 
Presumption — lime for hearing appeal 

An aj^llant, under 8^9 Vict, c 118, irds calkd upon 
to prove, upon objection taken at miarter sessions, the 
date of the notice affixed by the valuer vpon the churcfi 
door under sect. 62 ; pro(f uJas given of the date of 
the notices affixed at each end of the way : 

Held, that it must be presumed that the date of the 
notice on the church door corresponded with this : 

Held, also, that, provided notice of appeal be given 
within the four months under sect, 64, the appeal itself 
need not be heard within that period. 

Garth (Tayler with him^ showed cause against a 
rule that a mandamus should issue to certain justices 
of Essex, commanding them to enter continuances 
to the next sessions, and to hear an appeal. 

The appeal was under the 8 & 9 Vict. c. 118, 
s. 62, which provides that before any pnbBc road or 
way shall be discontinued, diverted, stopped up, or 
altered by the valuer acting in the matter of any 
inclosure, the valuer shall cause to be affixed at 
each end of such road or way a notice to the effect 
that the same is intended to be discontinued, stopped 
up, diverted, or altered, as the case may be, from 
and after a day to be mentioned in such notice, and 
the valuer shall also cause the same notice to be 
given by advertisement for four successive weeks, 
and also on the church door on the four Sundays of 
the said four successive weeks ; and after the said 
several notices shall have been so given, such road 
or way shall from and after the day in such notice 
mentioned be deemed to be discontinued, stopped 
up, diverted, or altered, as the case maj^ be, subject, 
however, to such appeal as is heremafter men- 
tioned. 

Sect. 63 enacts : 

That it alutU be Uiwfal for any peraoiiB, witbln four montliB 
after the flrat Sanday on which such notice shall have been 
given on the chnroh door of the intention that such road or 
way shonld be diacontinned, stopped np, diverted, or altered, 
as Oie case may be, to make hia complaint thereof by appeal 
to the justices of the peace at the quarter seadonB for t^ 
oonnty, riding, division, or other jurisdiction in which such road 
or way, or the greater part thereof, shall bo situate, apon giving 
to the vainer fourteen days' notice in writing of suoh appeal, 
together with a statement in writing of the grounds thereof; 
bat it shall not be lawful for the app. to bo heard in support of 
such appeal unless such notice ana statement shall have been 
given as afon said, nor on any hearing of appeal to go into 
evidence of i ny other grounds of appeal Jfcan those set forth 
in snch atatemeut as aforesaid. <^k 

The facts were, that notice had been given by the 
valuer acting under the Barking Common Allot- 
ment Act of intention to stx>p up a pathway and 
bridleway across Claybury-park, and the justices 
had refused to hear an appeal against it under the 
above-recited Act. 

The api^eal had been lodged with the clerk of the 
peace, and came on for hearing on the 29th June 
hist. 

Tlie counsel for the app. was called upon by the 
other side to prove the service of the notice and 
grounds of appeal, which was done by putting in 
the two notices, dated respectively Karch 24 aad 
June 18. 

It was then further insisted that the counsel for 
the app. were bound to prove that the notice of 
appeal was served within four months of the Bun- 
day on which the notice had been affixed by the 
valuer on the church door, and that therefore he 
must prove the date of the last-mentioned notice. 
To this it was objected that it was sufficient if proof 
were given of service of the notice of appeal four- 
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teen days before the quarter sesgiona, and that the 
onus pribandi that such notice was more than four 
montns after the affixing of the original notice was 
cast upon the other side. 

The Court holding otherwise, and that this fact 
must be proved afflinnatiyely by the app. as a con- 
dition precedent to his having any hctu itandiy a 
witness was called who proved that he had seen a 
notice, signed by the valuer, and affixed at both 
epds of the w^y in question ; he had made a copy of 
this, whieh was produced, and it proved to be iden- 
tical with the notice given by the valuer, which was 
dated 22nd Feb. 18G4. It was then contended that 
sufficient presumptive proof had been given of the 
date of the notice affixed to the church door ; this, 
by the provisions of the Act, was to be the same as 
tliat scmiced at both ends of the way, and as the 
date of the former had been affirmatively proved, it 
must be presumed that the latter was at any rate 
notprior to it. 

The Court, however, held that no such presump- 
tion exkted. 

A witness was then called, who proved that he 
•aw a notice in March last on the church door, and 
which rdated to the stoppage of the way. He after- 
wards read it at his own house, and now proved that 
it was dated the 22nd Feb. 1864, and that it related 
to the stoppage of the way across Ciaybuiy-park. In 
cross-examination, however, it transpired that al- 
though he had the notice in his house, he had left 
it b^iind him, and the Court, on objection taken, 
ruled that he could not, under the circumstances, 
give evidence of its contents. 

Finally, it was held that, as the counsel for the 
app. coujd not prove affirmatively the date of the 
a&dng the notice to the church door, the appeal 
must be dismissed, which was accordingly done. 

Cause was now shown. — ¥rnt, proof of the date of 
the netiee affixed on the church door is necessary 
under sect 68; and although the date of those 
affixed on both ends of the way was proved, that is 
not sufficient, and the evidence of the second witness 
was inadmissible. [Blackburn, J. — It must be pre- 
sumod, Qpon the prmciple omnia prtuuimmttir ritB esse 
€cta, that the dates of the two notices correspond, 
untU the contrary be shown.] Secondly, the notice 
was posted on the wrong door. It was a district 
diurdi. f Blackbuhn, J. — That objection was not 
tsJten before the justices, and therefore you can 
make nothing of it now.] Thirdly, by sect Gd the 
appeal nsst be made within four months after the 
^t Sunday on which, ftc. Therefore, if the case 
were sent back, the appeal could not now be heard, 
MB more than four months have elapsed since the 
22nd Feb. 1864. [Blackbubk, J. — It is not neces- 
cary that the appeal should be heard within the four 
Months, il notice of it is given within that period.] 

Luahj Q. €. (Murphy with him), who appeared on 
ihe other side, here cited, as to the time limited for 
appealing, the judgment of Bayley, J. in 
JUsf, V. Middlesex, 6 K & S. 282 ; 
For the resps. were cited, 
je^. V. Kesteven^ 3 Q. B. 810; 
B^ V. i^f^emen o/Leioester, 15 Q. B. 67L 

The Comef (wiUiout calling upon the counsel for 
the app.) held, upon the authority of Reg, v. Middk- 
.Mc, that the magistrates were wrong, and that the 
xule must be made absolute. 

RaUcbsdute. 



Thursday, Nov, 24, 1864. 

(Before Blackburn and Sheb, JJ.) 

Rbg. V, The OnaaviRB of Svtton, in Lancabhisb. 

Time for taking poll for adoption of Small Tenements 
Act (13 ^ 14 Vict, c 99). 

A vestry meeting was convened for the purpose ofoornddei'- 
ing the question of the adaption oftlie Small Tenements 
Act (13 ^ 14 Vict, c. 99), and after a show of hands a 
)ioU was detnandeel, <md the time aareedupon^ viz^ upon 
two consecutive days between twdve andfoury and six 
and eight o'clock in the evening. The voting was 
slack on thejirat day; but en the second^ so grtmt a 
rush was made that, out of tht udtok nmnib^oflWO 
ratepayers, 800 or 400 were unahh to vote: 

Held, that the time appointed was, under the ctvcum- 
statuxs, reasonable, and that there unrnkl have been 
time for all to vote, fiad they used due diligence, 

Qucere, has the chairtnan, wider those drcumstamx^ 
power to extend the time for a polling beyond the iitue 
jixed in his notice. 

This was a rule calling upon the churchwardens 
and overseers of the parish of Button in Lancaehire 
to show cause why a mandamus should not issoe, 
commanding them to convene a vestry to take into 
consideration the adoption of the 18 ft 14 Yict. 
c. 99, for the better assessing and coUeotii^ the rates 
in respect of small tenements. 

The question of the adoption of this Act had been 
taken into consideration at a vestry meeting held 
on the 17th March 1863, duly convened, when the 
show of hands was against the adoption of the Act« 
whereupon a poll was demanded, and the time for 
taking it determined upon by the majority of thofsc 
present. The chairman on the following day gavo 
notice that the poll would take place at the times 
so determined upon, viz., the 23ra and 24th March, 
between the hours of twelve and four in the morn- 
ing and six and eight of the evening on both days. 
The assessments of the parish numbered 1700, but 
the ratepayers did not much exceed 1100, and of 
these 446 only voted, and there was a majority of 
twenty-six in favour of the adoption of the Ad. 

The voting was very irregular, seventeen persons 
only voting during the first hour in the first day, 
and seventy onl^ during the same hour on the 
second day ; but in the evening of the first day, the 
chairman gave notice that he would take th^ votes 
after eight o'clock, in consequence of the {nressure 
of voters, but eventually this was not done. On the 
evening of the second day so great was the crowd, 
that 800 or 400 were unable to reach the voting- 
room, and their votes were not taken. 

From the affidavits it appeared that the bulk of the 
ratepayers were working-men, though it was possi- 
ble that they might have voted in the daytime. 

Pickering, Q.C. {Heath with him) now showed 
cause. —The remedy for any owner who is rated and 
who objects to the rate is not by mandamus; he 
should appeal against the rate, and insist thai the 
occupier, and not he, should be rated. [Black- 
bcbn, J. — It cannot be laid down as a general pro- 
position, that a mandamus will ne%'er lie in parish 
matters, simply because every ratepayer m^ be 
harassed by appeals.] (/Se^r. v. Stoke Damerel, 5 
A. ft £. 584.) {[Blackbobn, J.~Judging from the 
analogy of parhamentary elections, six hours a day 
for two days is a reasonable time.] 

Petersdorff, Serjt {T. Jones with him) supported 
the rule.— The time for taking the poll was not suffi- 
cient and the chairman acted improperly in first of 
all giving notice that he would take the votes after 
eight o'clock, by which many had been misled. 
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Itottof the ratepayers were workpeople who conld 
Tote only after six o'clock. Moreover there should 
have been more than one poll-clerk, by which much 

'time would haye been saved. [Blackburk, J. — 
The chairman who appointed the time was justified 
in assuming that a percentage only of those 

•entitled would vote.] There is authority for saying 
that in cases of disturbances the time for election 
may be prolonged. [Blackburx, J.— Had the 

■chairman power to adjourn ?] (i2w. v. Winchester, 
7 East, 578.) It was only probable that many voters 
would hold back, this therefore should have been 
provided for. [Blackburn, J.— Yet the voting on 
the fint day had been at the rate of only seventeen 
per hour.] 

Blackburx, J. then delivered judgment. — I am 
•«f opinion that this rule must be discharged. It 
was obtained on several grounds ; but the two points 
iaslsted on are, first, that the time allowed for taking 
the votes was improper ; and secondly, alleged mis- 
•«oiid«et on the part of the chairman. As to the 
first point, I take it that the time allowed must be 
such that all the voters may be reasonably able to 

£'ve their votes. If the chairman fixes such a time 
! reasooably does fais duty. In that case, all who 
come with due diligence may vote; but if some 
«faoose to hold back till it is too late, it is their own 
fault, and it cannot be said that an election is void 
because some have chosen to act in that way. The 
tne principle is, that if the chairman has appointed 
« reasonable time and place, so that all using due 
•difigenoe may record their votes, he has done his 
-duty. It does not appear here how former polls 
hare been taken ; but we have this, that the num- 
ber of ratepayers is about 1100, and we know that 
the JKhtAe number does not usually vote. It is clear, 
then, that the twelve hours during the two days was 
snllcieBt. It cannot be doubted that it was sufli- 
cient. It appears that the voting was slack on the 
first day, but when it appeared on the second day 
that Ibm was a majority, there was a rush ; but no 
icasoB, as it seems to me, is given to show that they 
might not have voted before. I do not say whether 
^ ehairman was right or wrong in saying that he 
would take the votes of those in the building after 
«ight ; but before we c%n exercise our discretion by 
grsBting this rule, we must see that he was bound 
•to do ao. I very much doubt whether the chairman 
had power to take the votes after the time which 
he had fixed. It is suflicient to say that there 
wonW be great risk of such a power being abused 
for party purposes. I think, therefore, that the 
groands of fact upon which this rule was moved 
havelkiled. 

Src, J. concurred. 

Itafe d'iKkarged, 

Friday, Nov, 25, 1864. 

(Before Sheb, J.) 

Rio. V TaB Corokeb of Dover. 

InqiuMtitm — Adfbumment of cottrt-^Signature of 
coroner and jury, 

A coroner, holding an inquisition, adjourned Hie court to 
a certain day, out tite court was not held on that day : 

Jleld, that the proceedings could not he resumed, and 
the inqiMtUm must be signed by the coroner and jury 
at a court which is properly constituted. 

This was a rule calling upon the coroner of 
Bover to show cause why a certiorari should net 
issue to remove an inquisition taken before him on 
view of the body of one Susannah lK)ck, on the 
ground that the inquisition and verdict founded 
'thereon were coram non judice. 



The inquest was held on the 2nd Aug. 1864, and 
upon the 5th the v<2rdict was returned. The coroner 
then, in order to obtain time for preparing the in- 
quisition, adjourned the inquest to the 8th Aug., 
and the jurors were bound over in their recog- 
nisances to attend on that day and sign the 
inquisition. 

On the 6th, the coroner, finding that the inquisi- 
tion could not be drawn up by the 8th, wrote a 
letter to the summoning officer, ordering him to 
inform the jury that the inquest was further ad- 
journed for a few days. 

No court was held on the 8th, but on the 12th the 
coroner and jury met and signed the inquisition. 

Francis now showed cause. — ^No a^oumment was 
necessary, for the verdict of the jury had been 
returned. The inquisition may be signed by the 
coroner and jury at any time : (Bum's Justice, tit. 
"Coroner.") No formal adjournment was neces- 
sary. 

Henry James supported the rule. — When the 
inquiry has been once stopped it cannot be re- 
sumed: 

Jervis on Ooroners, 32& 

Cwr. adc, vult, 

Nov, 30. — Shee, J. — ^It is of great importance that 
the duties of coroners, in the holding of inquisitions 
super visum corporis, should be conducted with the 
observance of those forms which have been estab- 
lished to ensure regularity. The forms of adjourn- 
ment are requisite to secure the re-attendance of the 
jurors after an adjournment, at the time and place 
appointed, and to preserve the continuity of the pro- 
ceedings from the first meeting of Uie inquest until 
its completion by the signing of the inquisition. If 
the coroner had taken the trouble, as it was his duty 
to do, of holding the court on the 8th Aug^ and had 
then again adjourned the inquest to a day certain, 
all would have been right ; but not having done so, 
the final and important proceeding of adopting and 
signing the inquisition md not take place under the 
original precept, and was coram non Judice, 

Rule absolute. 



COURT OF AB.CTrB8. 

(OANTSBBUB7 ) 
Boportcd bj Dr. SwabEt, of Doetoi«*-<!ommons. 

July 14 and Aug, 8, 1864. 

(Before the Right Hon. Dr. LvsniKoxoy, D.C.L., 
Dean.) 

Fry and Grbata v. Treasure (on protest to the 
constitution of the suit). 

Church-rate — Two churrJiwardens — Suit by one -- 
Protest, 

A suit for church-rate was brought before the court by 
letters of request purporting to be at the desire of A. 
and B., churchwardens, A proxy of appointment of 
proctors, which originally rati in the names of A, andB,, 
was presented with A,*s name scratclied through in the 
body of the document, and signed by B, only; the 
proctor alleged that A, pi-oceeded nofurUier, A second 
proxy was presented, purporting to be. by B,, on behcdf 
of A, and himself but signed by B. only, C, the 
party sued, appeared under protest, on the ground that 
both churchwardens should Join in the suit, and the 
Court upheld the protest. 

This was a question of rather a peculiar nature, 
arising upon a church-rate suit under the following 
circumstances. Fry and Greata, the churchwardena 
of the parish of Cheddar^ in the county of Somerset and 
diocese of Bath, commenced procee<Iings against Levi 
Treasure for payment of aclmrch-ratc. The case came 
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before the Arches Court in the first instance by letters 
of request from the Bishop of Bath and Weils. These 
letters, as recited in the decree by letters of request, 
Alleged the intended promotion of a suit by Fry and 
Greata, the duly appointed churchwardens, &c., and 
at the desire of Fry and Greata requested the Dean 
of the Arches to issue a decree calling on the 
deft, to appear and answer to the said Fry and 
Greata. The decree, as usual, followed the letters 
of request. A proxy of appointment, dated the 4th 
March 1964, was signed by Greata alone ; as origin- 
ally drawn it ran in the name of Fry as well, but 
his name and the corresponding terms were scratched 
through when given in. 

On 18th April, Priichard returned decree by letters 
of request, and exhibited proxy under the hand and 
seal of Robert Greata, one of the parti^ and alleged 
that Bruges Fry, the other of the parties, proceeded 
no further in the suit. 

Crosse exhibited proxy under the hand and seal 
of Levi Treasure, the party cited, and appeared for 
him nevertheless under protest. The act on petition 
in support of the protest recited the proceedingrs, 
and alleged that any amount assessed upon the said 
liovi Treasure, as a church-rate, is due, if at all, to 
Bru{?e8 Fry and Robt. Greata, in their corporate 
charncterof churchwardens, and that in proceeding 
to enforce payment of any rate alleged to be due 
from the said Levi Treasure, the said Bruges Fry 
and Uobt. Greata are bound by law to proceed 
jointly ; that the said Bruges Fry is now no party 
to the suit, and therefore the same is not proi>erly 
constituted. The answer alleged that Fry and 
Greata, in their corporate capacity of churchwardens 
of the said parish, are in respect of the said rate 
trustees of the same for the use of tlie said parish ; 
that this suit, as at present constituted, is a pro- 
ceeding in the names of tho said Fry and Greata, 
as the promovcnts thereof, and that Greata is 
entitled to continue the said suit in their joint 
names, and on behalf of himself and Fry. Where- 
fore, Pritchard craved leave to withdraw his afore- 
said allegation that Fry proceeded no further in 
the cause. 

The rejAy denied the validity of the suit without 
a sufficient proxy from Bruges Fry to be duly ex- 
hibited, or by his personal appearance therein. 

A further proxy of appointment, dated tho Gth 
June 1864, was filed, in which Greata purported to 
authorise the proctor on behalf of liimsclf and Fry, 
and in their names to appear, &c. 

The question raised by the act on ixitition, &c., 
- n as argued by 

Dr. Deane^ Q. C. (Dr. Swabey with him), on behalf 
of the deft. — First, as to the proceedings in the 
particular case, the court has not original juris- 
diction in this case, and is bound by the terms of 
the letters of request which allege the suit to be at 
the instance of both the churchwardens; the proxies 
exhibited are inconsistent with these ; there is no 
instance of a church-rate sued for by one church- 
warden, the other refusing. Secondly, can one 
churchwarden maintain such a suit in auy circum- 
stances ? The principle is, that all who have tho 
legal interest must join as pits. They cited 
Com. Dig. tit "Abatement" K 8, 9. 10. 

ITie QftMn's AdvocaU (Sir R. J. Phillimore), Mil- 
ward and Pritchard with him, contra. — No mandamus 
would issue to compel the other churchwarden to 
join ; although both must be nominally parties to 
the suit, one may use the name of tho corporation. 
T^cither at common law nor at equity would a suit 
be allowed to be defeated by one trustee refusing to 
join ; he would be indemnified and compelled to join, 
trhcy cited, among other cases, 
Btarkeif v. Btrton^ Oro. Jac. 234. 

Cur, ado, vuU. 



Aug. 8. — Dr. Lushinoton gave judgment to the- 
following effect : — ^This is a question arising in a salt 
for church-rate brought before the court by letters 
of request purporting to be at the instance of both 
the churchwardens of the parish. It does not appear 
which is the minister's churchwarden and whidi 
the parishioner's churchwaidcn, but I must take it 
that both churchwardens so far took part in the 
suit. Two proxies are before the court, one dated* 
the 4th March, which is a most slovenly instrument; 
it was originally intended to be executed by both 
churchwardens, but Fry*s name in the body of the- 
instrument seems to have been struck out, and it is- 
executed by Greata only. The second, dated the 6th 
June, purports to be by one churchwarden on behalf 
of himself and his fellow-warden ; it ia, however, 
not executed by Fry, and so is void as regards- 
him. Pritchard alleged that he proceeded no^ 
further for Fry ; there is no evidence that he was 
even authorised to appear for him. Crosse appeared 
for the deft, under protest. [The learned Judge 
then stated the substance of the protest^ answea 
and reply, as above given.] I am at a loss 
to conceive how Fry ever was a party to the 
suit; it docs not appear that he ever executed^ 
the proxy or sanctioned the proceedings. The 
question therefore is, whethc^r one churchwarden, 
there being two, can institute the suit for botli;. 
and, secondly, whether there be any means of com- 
pelling the co-churchwarden to join. It is admitted 
that there is no conclusive case either way. On the 
one hand no precedent of a churchwarden suing 
alone ; on the other, none that he may not sue alone. 
Many cases were cited; but they seem to me to> 
have a very remote bearing, if any, on the case now 
before the court. In the books it is said that the 
churchwardens arc a quasi corporation. I can hardly 
say what tlmt means. The case bearing most 
nearly on the present question is that cited froiu 
Cro. Jac. 234 {Starkey v. Berton)^ which is as follows : 
** Prohibition. — ^The case was, two churchwardens 
sue in tho spiritual court for a levy towards the 
reparation of their church, and had a sentence to 
recover and costs assessed. The one releaseth, the 
other sues for the costs, and then this release was 
pleaded and disallowed. Whereupon he prays a 
prohibition, and all this matter was disclosed in 
the prohibition, and the deft, thereupon demurred 
in law, and now moved that the release by the one, 
being in the personalty, should discharge the entire. 
But it was resolved by all the court to the contrsiy ; 
for churchwardens have nothing but to the use of 
their parish, and therefore the corporation consists 
in the churdiwardens, and tlic one solely cannot 
release nor give away the goods of the church, and 
the costs are of the same nature, which the one 
without the other cannot discharge." I have taken 
some i>ains to find other cases, but without any 
satisfactory result. The case cited bears some 
analogy to the present question ; for if one church- 
warden cannot release, it is difficult to under- 
stand why he should be able to institute a suit alone. 
I have ascertained, on the best authority, that at 
common law both churchwardens must join. ICr. 
Mil ward urged that means existed at common law 
to compel the other churchwarden to join. I am not 
sure of this ; but at all events I do not feel that thi6 
court has any such authority. This suit, therefore^ 
having been instituted by Mr. Greata alone, without 
the authority or consent of Mr. Fry, and there being 
no precedent for such a suit, I must pronounce for 
the protest, and with costs. 

Pritchard and Son proctors for the pit. 
Crosse for the deft. 
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CBOWH GA8B8 RKHKRVgP. 

Reported by J. Troufso^t, Ksq., Banrtster^t-Law. 

Satnrdaif, Jan, 21, 1805. 

(Before EsLB, C. J., CHAinnsLL, B., Keating. 
Blackbubn and Mellob, J J.) 

Reg. r. John Mutters. 

Jjorcaiif l»f adulterer — Evidence of possession — Animus 
fttrandL 

JU prisoner, a servant of the prosecutor, eloped with 
the prosecutoi's wife, and teas found living with 
the wife in a room which they had occupied for two 
Ans, Some^ of the husband's property wasjfbund in 
■a box belonging to the prisoner, locked, and of whicJi 
the wife had the h^, but a watch belonaing to him 
wot ieinff worn by the prisoner, 7ne prisoner, 
trAcN ttdin, said that the watch was the wife*s, and 
that he had ffot it from her : 

iHeU, that upon this evidence the jury were justified in 
convicting the prisoner of larceny, 
Cmc resenred for the opinion of this Court at the 

(General Quarter Sessions of the Peace, held at 
Jiieter, for the county of Devon, on tho 18th Oct. 
1864, before the Right Hon. the Earl of I>eyon, the 
Hon. Charles Henry Rolle Trefusis, and other 
joaticcs of the county aforesaid. 
John Mutters was indicted for that, on the 28th 

^idy 1864, at St Leonard, in the county of Devon, 
vhttst he was servant to Samuel Fluellin, he did 
fdoniottsly steal thirteen spoons, t«ro pairs of sugar 
longs, one watch and two boxes, of the goods and 

'Chattels of the said Samuel Fluellin, his master. 
And, in a second count, for simple larceny of the 

^above-mentioned articles. 

The following evidence was adduced : — 
Smiiel FliwUiiL— I am a dairyman, and live at 8t 
tMoaid^ I have been married for seventeen or eighteen 
ymn. The prieoner works for me ; my wife had no property 
ol her own when she married. After oor marriage my aunt 
gave me eight teaapoons; some other teaapoone wbich I had 
■ly wife bought, bat it was with my money. The wateh 
■ wti o nod in the indictment was given to my wife by a couain 

*«f hsn before we married. Very aoon after oar marriage 
Ae gave it to me. I have often worn it When I did not 
wear IMt was hang up in the kitchen. I do not reooUeet my 

wifB*s ever wearing it. Before Jnly 28th I had a Urge box in 

.svhoaaa, which I missed on that day. aa I also old some 
qwous and sogai^tongii. My wife and the prisoner wore also 

ifona 

€KMB.ezamlned.— We went to Exmouth Regatta on the 
ntk, and came home in a trap, my wife, the prisoner and I. 
We had a qoarrel on the road aa we came back. It was 
daifc. I had laeard the soond of kissing. I did not threaten 
to throw my wife ont of the trap. My wife sometimes earned 

•neoey by her labour, bat tus was part of the common 



Elisabeth Donn.— I am the wife of John Dunn, and live in 
8t Leonarda, near to the hoases of the prosecntor and of the 
: prisoner's mother. On July 28tti I saw the prisoner outside my 
door eanrying a box with his brother. They pot it Into a fly, 
' the prisoner shut the door, then came back and spoke to his 
Bodier, he got Into the fly, and it drove away. 

FhtUppa Gage.— I live near Mr. Floellin's hoose, the prisoner 
Uvea wita his mother opposite. On July S8th he brought a 
wrd out of his mother's house and went into the prosecutor'a 
He and his brother then brought out a box. Mrs. Fluellin was 
naming to md fro between the house of the prisoner's moUier 
•«aA her home ap to about nine o'clock hi the morning. The 
praeaeotor ordinarily comes home to breakfast from his mora- 
inc'i work abont half -past nine. 

Leah Slade.— I keep the Commercial CoflTee-honse at Bath. 
On July S8(h the prisoner and Mrs. FluelUn came to my house; 
they steyed two nights and occupied one bedroom. I showed 
them the room. 

J<An Pearoe, polioe-coniitabl&— On Jaly 30th I went to 
HfB. Slade's, at Bath. I found the prisoner and Mrs. Fluellin 
4Q00ther in a bedroom, and charged him with stealing the 
-■poons and the other artioks mentfoned from the prosecutor. 
H« said, **I've not stolen aaytiilng, what Tve taken away is 
with her oonaent" (nodding to Mrs. Fluellin). She then said, 
**TeB, 1 toM hfan to get a fly and take the boxes." I pohited 
to ODs box and said, ^ That is Mr. Fluellin's " (the prosecutor). 
She said, '^Tes, that is the only thing which I have got of 
Ua** I took this watch which I now produce from the 
Srisoner^a person ; I afterwards examined a box in the room 
<vliich the prisoner had admitted to be his, and whi<>fa, at my 



request, Mrs. Fhiellin opened. In it I found on the top seveml 
arOoles of female wearing appareU «id under these some silver 
fqxHUia uid some sngaT'tongB; I found also a bill and a prayer- 
book, both with the prisoner's name upon them ; he said, " J 
did not know the silver was there, the watch is Mrs. Fluellin's, 
I got it from her." 

Prosecutor (recalled) Identiflea the npooos, sugar-tongs and 
watch. 

For the defence : 

Mary A. Fluellin.— I am the wife of the prosecutor. An 
we returned from the Exmouth Begatta nty husband abused 
me all the way to Exeter, and threatened to throw me out of 
the cart; I told him that I would not live with him any 
longer, nor sleep with him again. I did not sleep with him 
that night, but sat up in the house of the mother of the pri- 
soner. The prisoner went to bed next morning (28th). I 
ordered him to get a fly and take away the boxes, because £ 
was going to leave. He was not there while I was packing. 
He did not know of my putting in the spoons or sugar-tongs. 
The watch was given to mo by a ooushi of mine before I 
nnarried. He (the prisoner) knew nothing of it 

OroBS-^xamloed. — I took money, abont 11 or ML, from tny 
husband's desk to pay the fares to Bath. I paid the prlsoner'n 
fare auwell as my own. I waa about aa hoar mfJring up my 
things In his box In his mother's house. The box was aAer- 
wards locked, I had the key. 

The counsel for the prisoner objected that the 
charge against the prisoner could not be maintained, 
on the ground that ne was acting under the control 
of his mistress, and that she could not be legally 
charged with stealing from her husband. 

The Court decided that the case must go to tlic 

The Chairman charged the jury to the effect that 
if the prisoner and the prooecntor's wife went away 
with the intention of carrying on an adulterous inter- 
course, and if he, when so going away, was concerned 
in taking away the property of the prosecutor, ho 
was guilty. 

The jury convicted the prisoner. 

A case was granted upon the point raised by the 
prisoner's coimscl. 

Devox, Chainnan, 
Michaelmas Sessions, 18G4. 

Carter for the prisoner. — ^It is submitted that the 
conviction ought to be quashed, because there was 
no evidence that the prisoner ever assumed any 
dominion over the things taken. As to the evidence 
that some of the things were found in the prisoner's 
box, the presumption arising from that was rebutted 
by the key being in the possession of the prisoner's 
wife. The wav in which the case was left to the 
jury was calculated to mislead them. The chainnan 
told them that if the prisoner was concerned in 
taking away the property of the prosecutor he 
was guilty; that was too obscure, for upon the 
evidence it appeared that the flyman and the 
prisoner's brother were concerned in taking away 
the property. The chainnan should have explained 
to the jury that it must be a taking away with an 
assumption of dominion over the property. In /tea, 
v. Thurborn, 3 Cox C. C. 453, 1 Den. C. C. 387, h 
was laid down that there must be an appropriation 
with intent to take the entire dominion over the 
property to constitute larceny. [BLACKnuRN, J. — Tho 
sessions reserve one point only for us, whether the 
prisoner was acting under the control of his mis- 
tress.] Coming to that part of the case, the prisoner 
was a lad of eighteen years of age, and his mistress 
a woman of about forty managing her husband's 
business of a dairy. She said she ordered him to 
get a fly and take away the boxes, and he was 
bound to obey her. There was nothing to show pre- 
concert. rBLACKBUR!r,J. — ^The jury luivc found that 
he did take away his master's prox)erty.] In Reg. 
V. Rosenberg, 1 Car. & Kir. 288, it was held thai 
an adulterer cannot be convicted of stealing the 
husband's goods brought by tho wife alone to his 
lodgings, and placed by her in the rooms in which 
the adultery was afterwards committed, merely upon 
evidence of their being found there. And Parke, B. 
said, '* If there had b^n any separate act of poss«»- 
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cfion by him I should havo reserved the point.'* 
[Erlk, C. J. — ^As I have many times remarked, 
there never was such a vague word as possession. 
Blackburk, J. — What is evidence of possession, if 
the prisoner's wearing the watch of the husband is 
not?] As laid down by Parke, B., to constitute 
larceny the taking must be animo furandi, and 
mgainst the will of the owner. The definition of 
larceny given by Bracton, lib. 3, c. 82, p. 158, is 
this : " Furtum est secundum leges, contractatio rei 
aliffinn fraudulenta cum animo furandi, invito 
lUo domino, cujus res ilia fuerit. Cum animo, 
dico, quia sine animo furandi non committitur." 
Here the watch was proved to have been handed to 
the prisoner by the wife. In Beg* v. Thompaony 1 Den. 
C. C. 549, the prisoner assumed dominion over the 
husband's property by the act of ^edging some of 
it while living in adultery with the wife. So in 
lieg, T. Feaiherstane, 6 Cox C. C. 37G, 1 Dears. 8(>9, 
where the prisoner was charged with stealing twentv- 
two sovereigns, it appeared that he knew that the 
wife of the prosecutor, from whom he received them, 
and with whom he had eloped, had taken them 
without the authority of the husband. [Mellor, J. 
•—This case was granted simply on the point raised 
hy the prisoner's counsel. Blackburit, J.— The 
sole point is, whether the wife being concerned in 
the act takes it out of the category of larceny. The 
jury And that it docs not, and there is abundant 
evidence to justify that finding.] 

M. Ben, for the prosecution, was not caUed on. 

Erle, C. J. — Upon these facts, the taking of the 
hox animo adulterii was evidence of larceny. The 
prisoner took his master's property, knowing it to 
be his master's x>roperty, and with it his master's 
wife, with the intention of committing adultery. The 
conviction must therefore be affirmed. 

The other Judges concurred. 

_____ Convicti<m ajftmied, 

Saturday, Jan, 23, 1865. 

(Before Erle, C. J., CiiAsn^ELL, B., Keating, 
Blackburn and Mellor, JJ.) 

Reo. t*. Maria Giles. 

Faht pretenctB — Existing /act — Evidence, 

An indictment charged that the prisoner did faJeely 
pretend to A. that site, the prisoner , had power to bring 
back her husband to A. over hedges and ditches, jr. 
per quod money and clothes were obtained from A, 

The evidence was that A, met a woman, and conversed 
witli her, cuid in consequence of that A, went to the 
prisoner, and asked her to tell her a Jew words by the 
cards, to fetch her hiuhand back. The prisoner t/ten 
ttsked what money the prosecutrix had, and obtained 
from her some money, and a dress. The prisoner said, 
that she could bring AJs husband back over hedges and 
ditches with the stuff she had to work upon: 

JBtM, first, that the indictment charged a Jalse pretence 
of an existing fact and was good : 

Secondly, that the evidence was sufficient, connect- 
ing It altogether, to show that the money was 
parted with in consequence of the false pretence, and 
not antecedent^ to the making of it. 

Case reserved for the opinion of this Court. 

At the Quarter Sessions for the borough of New- 
bury, ^laria Giles was tried before me, George 
Morley Dowdeswell, the Recorder, upon an indictment 
pf the material parts of which the following is a 
copy: 

That before the eommlnion of the otTenoe therelnaflar 
stated and charged, one Heiuy Flaher had deeerted bin wife 
Marj Ann Fisher, and that Haria QUes, in the parish of New- 
Jniry in the borottgh of Newbvuy, well knowing the premises, in 



the parish aforesaid in the borough aforessld, on theei|hteentk 
day of April one thousand eight hundred snd sixty roar, un- 
lawfully, knowingly and designedly did falsely pretend to ths 
said Mary Ann Fisher that she the said Maria Giles then had 
power to bring back the said Henry Fisher to the said Msry 
Ann Fisher, and that she the said Maria Giles then had the power 
to bring back the said Henry Fisher to the said Mary Ann 
Fisher over hedges and ditches ; and tliat a certain stnfl, 
which she the said Maria Giles then had in her poss e ss i on was 
sufficient and eflTectoal for the purpose of bringing beck the 
said Henry Fisher to the said Mary Ann Fisher. By mesas 
of which said false pretences the said Maria QOes did thee 
and there unlawfully obtain from the said Mary Ann Fishsr 
one dress of the value of one shilling and sisnwnoe and two* 
sixpenoes in money of the goods and moneys of the said Mary 
Ann Fisher, with intent to cheat and defraud her of the same. 
Whereas in truth and in fact the said Maria Giles had not then 
the power to bring back the said Henry Fisher to the said Msry 
Ann Fisher, end nad not then the power to bring back ths 
said Henry Fisher to the said Mary Ann Elsher over hedsss 
and ditches, and had not a certain stuff in her possesdoa 
safBcient and effectual for the purpose of bringing back tfie< 
said Henry Fisher to the ssid Mary Ann Fisher, as she tiie ssid 
Maria Giles at the time she so falsely pretended as sXonssId 
then and there well knew. 

Kary Ann Fisher, being sworn, stated as follows r 

I am the wife of Henry Fisher, and live at East Woodhsy 
On the eighteenth of April last I was in Bartholeniew-strset in . 
Newbury, about twelve o'clock at noon. I was in tnwUa lay 
husband hadVnn away fh>m me; I was crying in Uie street I met 
a wostian in the street Mid had a oonTenation with her, sndln. 
coneequeaoe of that I went to the prisoner's hoose at tbeto^ 
of the town. The womsa went with me, she wem Into dis 
house first ; she then came out and spoke to me, aad then I 
went in ; the woman then went away, l saw the prisoner hi her 
house. I asked her to tell me a few words by the esrds v^ 
fetch my husband back. She asked me hew moeh money I 
had. I told her sixpence. She said that would not be of say 
use at all. Then I gave her another sixpence. She ssid bar 
price was higli, it was Ave shillings. After I gave her Hm 
seoond sixpence she asked me if I had a ckiek in my hoess. 
I told her I had not She asked me if I bad anythhig en that 
I could leave. I ssid I had a petticoat on, but that wss oU i 
and she said that would be of no use. I had two fhKka oe. 
She toM me to leave the under one. I left it with her. She 
said her price was so high she could not do eaylhing withost 
the money ; the stuff she had to work upon would cost her flvs 
shillings, or near* 
beadback over 
bringing my husband 



tlat;«she said she could bring my hu 



I and ditchea 

: after she goithe frock. 



sbost 



that she would bring my husband bank befom I gave her 
the money. Afterwards she went upstsira She oame down 
sgahi, she then said I waa not to be offended with whstibs- 
was going to tell me, and not to take more tnmble then I 
oonld help. She said my husband waa gone off wtth snoUnr 
I told her I did not think sa She said the i 



came from the same place as I did, but that did net nsttw, 
she would bring my husband back, she could do It snd ihe 
would do it She said she was what they called theeuDoieg 
woman, and there was not soother woman such as her aboot 
handy. She said she would bring my husband beck wiih ths 
stuff she had to work upon. She would bring him bsck on 
Wedaeeday if die coukl. and if she did not bring hfan bsA 
on Wednesday she would on Thursday. I told her if ibs 
brought him back on Thursday I would come and sn her 
on Friday. She gave me three half^nee out of die sbpeees 
and a small piece of cake. She' aaked me if I was going 
home. I said I vras, and she asked me how long I should he- 
going home. I ssid I should not get home till eight or nlns 
o'clock that evening. She told me if I met with any om I 
was not to tell them where I had been. She said nothing 
about bringing any more money. She ssid if I brought four 
shillings I should have the frock sgain. She said she wosld . 
have my husband back on the Thursdav or Friday. My 
husband did not return. On the Monday foUowIng I went ts 
Oie prisoner's house again. I saw her. I wae alone. She 
asked me if I had heard anything of my husband. I rspttsd 
I had not She asked me where I was going. I ssid te 
Beadhig, to see if I oould|lind him. She aaked me if I hsd 
any more money. I said I had not She said she hsd woitid 
verr hard for me all the time daring the vrsek. I parted 
with the money and the dress on the faith of what had pesMd 
between ns on that first occasion. 

Upon cross-examination by Mr. Griffits the counsel 
for the prisoner, the witness stated — 

I went again on the Monday. I then sold the prisoner a 
rabbit She said she had worked very hard to get my hsi> 
band back. I asked her first when I went into herhonae ths 
first time whether she could tell me a few words by the esrds 
to get my husband back. I never had my fortune told before. 
I have now got my husband back ; he came bsck isst Sstor- 
day. I found mv husbsnd at Winehester on the Wedmsdiy 
after Whitsuntldis. I went to Wlnohefeter to him. ThemOltta 
were oat, and when they came home I learat from one of 
them where he was. 

Mr. Griffits, for the prisoner, objected that thsro 
was no evidence to go to the jury in support of the 



MAGISTBATES* OASES. 



199 



C. Cas. R] 



Beg. 17. Mabia. Giles. 



[C. Cas. R. 



indictment and that the falM pretence alleged was 
not a false pretence within the meaning of the 
statnle. 

lifr. Williams, the counsel for the prosecution, 
aigued contra, and urged me to lay the facts 
before the jury, reserring the questions raised by 
Mr. Griffito for the opinion of the Court of Criminal 
Appeal. This I consented to do, and Mr. Griffits 
having addressed the jury for the prisoner, I left 
the ease to the jury subject to the opinion of the 
Judges on the case ; telling them they ought not to 
find a Terdict of guilty if they were not satisfied 
that the prisoner intended to pretend to the said 
Maiy Ann Fisher, and to induce her to believe 
that she, the prisoner, at that time had the power 
to bring her husband back, and that she did actually 
so pretend, knowing at the time such representation 
was false, and that Mrs. Fisher was induced, by 
means of that pretence, and on the faith of its 
being true, to part with the money and the garment, 
or either of them. 

The jury having found a verdict of guilty, I post- 
poned judgment, and admitted the prisoner to bail 
to a|»pear and receive judgment. 

I zoqnest the opinion of the Court whether there 
was any evidence ta go to the jury in support of 
the indictment ; and. 

Whether the false pretence alleged was a false pre* 
tenoe within the meaning of the statute. 

If either of these objections is valid, the verdict of 
guilty will be set aside and a verdict of not guilty 
entered. Gbosox Moelbt Dowdeswbll, 

Becorder of Newbury. 

^oni^lon for the prisoner. — ^The conviction cannot 
be anatamed. First, this was not a false pretence 
of aa existing fact, within the meaning of the sta- 
tute 24 & 25 Vict c 96, 8. B8. The false pretence 
charged, that the misoner "had power to bring 
bock the said H. Fisher to the said Mary Ann 
Fisherv" amounts merely to a promise that the 
prisoacr would do the act It might mean by moral 
inflnenoe, or physical strength, or supernatural 
power. [Mkllob, J.— In that view, would not the 
pretence bean assertion of an existing fact? Does not 
the pretence mean that the prisoner held out to die 
prosecutrix that she had the dicient means of bringing 
herhnsband back to her?] It is not negatived that the 
prisoner had not power in any of these ways to bring 
the husband back. rBLACKBUBN, J. referred to 
120^ V. Copdand, C. & M. 516, where Maule, J. held 
an indictment good in which the prisoner was 
chuged with pretending that he was entitled to 
maintain an action against the prosecutrix for a 
bleach of promise of marriage, whereby the prisoner, 
a married man, obtained money from the prosecu- 
trix.] . In that case the prisoner pretended that he 
was a single man, and the threat to bring an action 
was good evidence that he so held himself out. In 
Httf, Y. Fry, 7 Cox C. C. 894, the promise was accom- 
panied with the false pretence that the prisoner kept 
a shop, which was a pretence of an existing fact. 
The case of Bex v. Doti^aa, 1 Moo. C.C.462, is more 
like this. In that case the prisoner was charged 
with- falsely pret^iding to the prosecutor, whose 
liorses had strayed, that he would tell him where 
they were if the prosecutor would give him a sove- 
reign ; and a conviction was held ^d. [£ble, C. J. 
—•That came under the class of false promises.! 
The Court there stated that the indictment should 
have alleged that the prisoner pretended that he 
knew where the horses were. A similar allegation 
is wanting in the present indictment. [Ksahko, J. 
^The indictment charges and negatives another 
false pretenee, that she had in her possession a cer- 
tain stuff which was sufficient and effectual for the 
purpose of bringing her husband back.] Secondly, 
there was no sufficient evidence to go to the jury in 



support of the indictment. The false pretence was 
made after the prisoner had obtained the money and 
clothes, and therefore the prosecutrix could not 
have been induced to part with her money by 
the false pretence. [Keating, J. — It looks as 
if she had been induced to part with her 
money in consequence of what the woman she met 
had told her.] Tes, that seems to be the effect of 
toe evidence. The case of Reg, v. Brooks, I Fos. & 
Fin. 502, was then cited. There the money was 
obtained on a distinct promise to do a future act. 
A subsequent false pretence cannot convert a pre- 
vious promise into a false pretence. Lastly, there 
was no evidence that she knew that she had not the 
power to do what she promised. She may have 
believed that she had some mesmeric or spiritual 
influence to bring the husband back; and unless 
she was acting clearly fraudulently, she ought not 
to be convicted, 

Montaan Williams for the prosecution. — (The 
Court told him to confine his argument to the point 
as to whether there was any sufficient evidence to 
support the indictment.) The prosecutrix parted 
vrith her money in consequence of what passed 
between her and the prisoner ; and the whole of 
the prisoner's conduct and conversation is to be 
looked at, and if that be done, it is submitted that 
there is evidence to sustain the conviction. 

llarington, in reply, referred to 
Ke» V. Codringkm^ 1 Gar. A P. 661. 

Eble, C J^. — We are all of opinion that the con- 
viction must be affirmed. The first question is, 
whether the indictment was good. I take it that 
the pretence that the prisoner had the power to- 
bring back her husband to the prosecutrix is the 
material part oi the indictment. Now the pretence 
of power, whether moral, physical, or supernatural, 
made with the intent to obtain money, is within the 
mischief of the law, and sufficient to constitute an 
offence within the statute. The second point is, 
whether there was any evidence to support the 
indictment. I take the law to be, that there must 
be a false pretence of a present or past fact, and 
that a promissory pretence to do some act is not 
within the statute. Then the question is, was this 
a false inretence of an existing fact that the prisoner 
had the power to bring the husband back when the 
money was obtained? It was contended by Mr. 
llarington that the prosecutrix ought not to 
succeed, because the evidence was that the 
prisoner said that she would bring the prosecu- 
trix's husband back, and that thereupon the money 
was parted with, by the prosecutrix ; and that after 
the prisoner had got the money and clothes, she 
said that she could bring the husband back, and that 
there was therefore a promissory pretence only. It is 
clear that an indictable pretence must precede the 
obtaining of the money, so that it can be alleged 
that the money was obtained by means of the pre- 
tence. The exact words of that part of the evidenoe 
favour Mr. Harington's argument; but I have 
come to the conclusion that wc ought not to sustain 
the objection, because, as it was put b^ Mr. Wil- 
liams, the whole tenor of the evidence is to be re- 
garded, and it may be upon the evidence that the 
prisoner intended to convey to the mind of the pro- 
secutrix that she had not only the wUl but the 
I>ower to bring her husband back. The whole of the 
evidence was to be regarded by the jury, and, in the 
words of the Becorder, they were to consider whether 
the prisoner intended to pretend to the prosecutrix 
and to induce her to believe that she, at that time, 
had the power to bring her husband back, and that 
she did actually so pretend, knowing at the time 
such representation was false, and whether the pro- 
secutrix was induced by means of that false pre« 
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tencc, and on the faith of its being true, to part 
with the money and the garment. Looking at 
the wliole transaction, it appears to be this: that 
the prosecutrix had lost her husband; and in 
iionsequence of some information given to her, 
she called on the prisoner, and said to her, 
*' Can you tell me a few words by the cards to fetch 
my husband back ?'* The prisoner asked her how 
much money she had. [His Lordship then referred 
to the evidence.] The question of the prosecutrix 
was, by implication, " Have you the power to get 
my husband back, and will you exercise that power 
for mo ?" The prisoner then having ascertained the 
uttermost value that could be extracted from the 
prosecutrix, said that she could do it, and that she 
would do it. Upon tliis evidence I think that there 
was enough for the jury from which they had a right 
to infer that she intended to induce tlie prosecutrix 
to believe that she had power, at the time when the 
money was ported with, to bring her husband back. 
Mr. Harington next contended that the prisoner 
might have believed that she did possess such power. 
Bat, upon the facts, I think that there was evidence 
to go to the jury that the prisoner was a fraudulent 
impostor. I tliink, therefore, that the conviction 
«ught to be afllrmed. 



ClIA>*9ELL, B., 

concurred. 



Blagkburx and Mellor, J J. 



Keating, J. — I have entertained very consider- 
able doubt during the argument, and I cannot say 
that my mind is free from doubt at the present 
moment, as to how far, on the evidence before us, the 
money can be said to have been obtained by the 
false pretences. The words were promissory words 
xk^ to the time of obtaining the property ; but the 
rest of the court being of opinion, on looking at the 
whole of the evidence, that there was sufficient to 
give a colour to those words which they otherwise 
would not bear, the circumstances of this case are 
not such as to induce me to dissent from the judg- 
ment of the court. 

Conviction affirmed. 



C0T7BT OF aXTEEN'S BENCH. 

Reported by John Thompson and T. W. 8auki»bb8, Eaqrt., 
IS«rrister8-iii-L«fr. 

Tuesday^ Dec 18, 1864. 
Reo. on the prosecution of the Parish of 

WlLLOCGHBY 17. DaWBOK. 

HiffhtDay-rate-^Ejceinption — Hcunkt repairing its own 
highways — Pott of one pariah rated in another, 

A hamlet in pariA B, had been assessed, down to the 
year 1841, to the highway-rate of parish C, Since 
1841, by arrangement with C, it had maintained its 
own highwcofs, and had not paid highway-rate to 
C, am it had never paid high wav-rate to B, A rate 
having been made vpon than by B. : 

Ileldf that die Juunkt was not etetnpt from the rate of 
J9., either on the ground thaty for tfte ptirposes of the 
highway-rate, it was a part 'of the parish of C., or 
en the ground of re/ntiring its own highways in the 
way stated. 

Case stated on appeal to the Warwickshire 
Quarter Sessions, against a liighway-rate for the 
parish of Willoughby. 

The app. (Dawson) was an inhabitant of the 
hamlet of Mawthorpe, part of the parish of Wil- 
iougliby. A highway-rate having been made upon 
him by the overseers of that parish, he appealed 
against it, claiming exemption on the ground that 
the hamlet in which he was the occupier of land 
n^as, as to the repair of the highways, united to the 



adjoining parish of Well. It was admitted that; 
until a recent period, and as far as living memory 
and evidence of reputation went, Mawthorpe bad in 
fact always been assessed to the highway-rates of 
Well. No consideration, however, had been given 
by the parish of Willoughby to that of Well in 
return for the latter having undertaken the rapair 
of the highways in Mawthorpe, but the pactioe of 
treating Mawthorpe as united with Well for high- 
way purposes seemed to have originated from a 
sense of mutual convenience between the two 
parishes. From the year 1841 down to the making 
of the rate appealed against, the inhabitants of 
Mawthorpe (having made an arrangement with the 
overseers of Well) had not been rated at all under 
the circumstances, and had maintained its own 
highways. 

The question for the court was. whether the app. 
was liable to the rate made on him. 

Boden^ Q.C. for the reaps.— The hamlet of Maw- 
thorpe for all parish punposes has been treated as 
part of the parish of Willoughby. It never did 
repair its own highways. The finding is that it hafl 
formed part of the parish of Well for highway pur- 
poses. Such an arrangement must have originatcii 
in motives of convenience : 

Eexr,SL Giles, Oimbridge, 5 M. Jk W. 260; 
Bex V. Eodesjidd, 1 B. & Aid. 318. 

MeUish, Q.C. for the app. — One question will be, 
whether there can be such a tiling as a hamlet 
which for the purpose of the poor-rate is part of 
one parish, but for the puriiose of the highway-rate 
is part of another. If there can, Mawthorpe is part 
of the parish of Well, and not liable to this rate. 
Secondly, on the facts found, Mawthorpe may be 
considered as a hamlet rehiring its own highways, 
and then it would not be liable : 
Freeman v. Readt 4 B. A 8. 174. 

BodM, Q.C. in reply.— It is possible that the 
arrangement between the hamlet of Mawthorpe and 
the parish of Well originated in the circumstance 
that there were only three tenements in it nearer to 
that parish than to the parish of Willoughby. It 
was an irregular proceeding, done without the know- 
ledge of the parish of Willoughby. 

Cttr, ado. mdt. 

CocKBURX, C. J. — ^In this case we are of ophiion 
that our judgment should be for the resps^ on the 
ground that the hamlet of Mawthorpe is properly 
assessable to the highway-rate for the parish of 
Willoughby. The hamlet of Mawthorpe forms part 
of the parish of Willoughby, and it follows that 
primd facie Mawthorpe must be taken to be liable to 
be assessed to the highway-rates of the parish. It 
liss upon the hamlet, in order to avoid this liability, 
to establish some special ground of exemption. The 
only ground of exemption put forward on the part 
of the app., the occupier of land within the hamlet, 
was, that the latter, though part of the parish of 
Willoughby, was, as to the repair of hi^ways, and 
as to rates made for that purpose, united to the 
adjoining parish of WelL But it appears to us that, 
giving full effect to the statement that, as far as 
living memory and evidence of reputation goes, 
Mawtliorpe has always contributed and been assMScd 
to the highway-rates of Well, and the highways 
within the hamlet have always been repaired by the 
latter parish, yet that these facts cannot alter the 
liability of Mawthorpe to be assessed to the parish 
of which it forms a part. No such thing is knowu 
to the law as part of one parish being united to 
another parish for the purpose of the repair of the 
highways, although in some cases it happens that a 
parish may be bound to repair the highways in a 
part of another parish, if a good and continuing con. 
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aideration for sach an obligation can be shown. 
Here, howeTer, no such consideration on the part of 
tlie parish of Willoughbj appears, and it follows, 
on the authority of /fc^. v. St, GUes% Cam- 
^idge^ 5 M. & S. 260, that if an indictment 
for the non-repair of a highway in the hamlet 
«f Hawthorpe were preferred against the parish of 
Willoughby, the latter parish could not set up the 
liability of Well as a defence. It may well be 
4hat the long-continued practice of treating the 
hamlet as united with Well for highway purposes 
arose from general convenience, and was matter of 
arrangement between the two parishes and the 
liamlet. But such arrangement would be binding 
no longer than a common sense of convenience made 
all parties concur in continuing it. All parties 
would be remitted to their original rights and 
Jiabilities so soon as cither of them thought proper 
<o put an end to it. While however for these reasons 
-we are satisfied that the ground taken by the apps. 
is untenable, the fact that the parish of Willoughby 
had never sought to assess Mawthorpe to the Ugh- 
iray -rates of the parish, and from a remote period 
had allowed the hamlet to be assessed to the high- 
way-rate of Well, appeu^ed to us so striking that it 
occurred to us that possibly an inference should be 
4lrawn from all the facts that Mawthorpe, though 
forming part of the paiish of Willoughbv, had 
originally been a hamlet repairing its own highways, 
and must be taken to have entered into a voluntary 
arrangement with Well (which under such circum- 
stances it would of course have been competent for 
it to do so long as both parties were agreed) that the 
4wo should bo united for the repair of the Highways. 
In this case, although the arrangement between 
Mawthorpe and Well would not have been binding 
in.Uw, yet Mawthorpe, having the right to repair its 
own highways, would not have been liable to bo 
assessed to the highway-rate of the parish. Upon 
•consideration, however, we think that the facts are 
not sufficiently cogent to warrant us in arriving 
at this conclusion. If indeed the hamlet of 
Mawthorpe had always repaired its own highways, 
the case of Freeman v. Read, 4 B. & S. 174, is an 
authority to show that the proper inference would 
be that it was a hamlet repuring its highways 
separate from the parish of which it forms part. 
But it appears that till a very recent period Maw- 
thorpe has for highway purposes been treated as 
united with Well, and there is no trace (except as 
matter of infercnoel that Mawthorpe has ever, until 
late years, and tnen only by arrangement with 
Well, maintained its own highways, and indeed^ as 
has been before observed, the case put forward by 
the app. is not that Mawthorpe is a hamlet repair- 
ing its own highways, but that it is part of Well 
ior that purpose. We think, therefore, that the 
pmper inference to be drawn from the facts is, that 
the i«esent state of things originated in an arrange- 
ment made at some remote period between Uie 
parishes. And as such an arrangement, being 
founded on no consideration beyond that of oon- 
irenience, would not be binding longer than it was 
acquiesced in by all parties, we are of opinion that 
ithe parish of Willou^by is entitled to insist upon 
its rights to treat the hamlet as part of the parish 
for the repair of the highways, and to assess it 
aocoidingly. Our judgment will, therefore, be for 
Aheresps. 

Judtfrnentfor the reapt. 

Attorneys for the resps., Gratf and Mounsey, 

Attorneys for the app., Norrin and Alien, 



WedMidajf^ Jan, 18, 1865. 

H. B. Were (app.) v. Clerk op the Peace op 
THE County op Devon (resp.) 

General county and police rate§ — Borough incorporated 
by Royal charter — Exetnption/rom liability. 

A borough waa incorporated by Roy<d charters, and very 
extensive privileges were granted; but the diarters did 
not contain any nonrintromittant daiuee. Up to the 
ifear 1 858 no aeneral county rates had ever been levied 
tn the borough, but rates in the ntUure of coimty rates 
were made at the borough quarter sessions for the pur- 
poses of the borouah. The borough justices had always 
tried felonies ana misdetneanors at their quarter ses- 
sions. On several occasions prisoners for offences 
committed within the borough have been trie^ at the 
county quarter sessions. Under the Militia Act of 
1854 the borough was treated as not liable to contribute 
to the general county rate : 

Held, thai the borough was liable to contribute to the general 
county and police rates, as it did not appear to be 
exetnpt from the jurisdiction of tlie county justices^ 
and to have exclusive jurisdiction within we nuaning 
of s, 51 0/16 j- 16 Vict, c, 81. 

Case stated by order of Mellor, J., after notice of 
appeal against the basis or standard for the county 
rate of Uie county of Devon made at the Michael- 
mas Quarter Sessions 1800, whereby the borough 
of Bradninch was assessed at 19/L As, ikL for the 
general purposes of the county, and at 2SL lOs, Qd, 
for the police purposes. 

The borough, parish and liberty of Bradninch in 
the county of Devon is part of the possessions of 
the duchy of ComwalL It is within and entirely 
surrounded by the county of Devon, and is not 
detached from such county by being bounded wholly 
or in part by another county. It is a very ancient 
borough, and is co-extensive with the parish, and has 
from time to time received charters of privileges. 
Charters have also been granted to the earls and 
dukes of ComwalL 

In 10th John (1208) a charter, of which the fol- 
lowing is a translation, was granted by the Crown to 
Henry the son of the Earl Bejmold : 

Chftrter to Henry, son of the EarL— John, bv the grace of 
God, fta — Know ye thAt we have granted, b v this our charter 
have confirmed, to Henry, son of tbo Earl, that he may have 
one fair every year at Bradenesae. to oontinno for foor days, 
to wit, three days next before the day of St Dionyains, and on 
the day itaelf of St DkmysinB; and that he may have there 
one market in every year weekly, on Saturday, with all 
Ubertlea and free oustomB which the oiw of Exeter haa, onleaa 
that fair and that market be to the nniaance of neighbouring 
falra and neighbouring marketa Wherefore I will and firmly 
command that the aforeaaid Henry and hla heira shall have 
and hold the aforeaaid fair and market with all their appur- 
tenances, and with the aforeaaid libertiea and free cnstoma 
whksh the ci^ of Exeter haa aa aforeaaid. Wltneaa, Lord Henry, 
Bishop of Salisbury; Thomaa Baaaett Peter, the son of Her- 
bert; Matthew, hia brother; John Bfarshall; Thomas, the son 
of Adam Peter de Uaulay; Adam de StewalL Given by the 
hand of Henry de Wells, Archdeacon of Wells, at Newton, the 
35th day of Sept, in the 10th year of our reign. 

Amongst the records of the late Treasury of the 
Exchequer in the Public Record-office, in the cus- 
tody of the Right Hon. the Master of the Rolls, 
pursuant to the statute 1 & 2 Vict. c. 94, to wit, in 
the roU indorsed ** Extracts of Inquisitions made 
by command of our Lord the King in counties of 
Oxford, Berks, Buckingham, Bedford, Cambridge, 
Huntingdon, Cievon, Cornwall, concerning the rights 
and liberties of our Lord the King subtracted, and 
the excesses of sheriffs, coroners, estreators, and all 
other biuliffs whatsoever of our Lord the King, in 
the fourth year of the reign of King Edward, son 
of King Henry," is contained an inquisition of 
which the following is a translation : 



Borongh of Braneys.— The jarora of the said borough aay 
lat the manor of Braneya waa an eaeheat of our Lord King 
enry, father of oar Lord the King that now is by the dMtfi 



that 
Henry, 
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of Wnilam de Ia Londe, because he died nrlthout heir, and the 
same the Lord the King gave the said manor to Richard his 
brother, with his wife Leneh, in free marriage, and to the 
heirs of the body of the said Leneh ; and they say that 
Edmund, Earl of Cornwall, now holds the said manor, but by 
how many fees, and by what senices, they know not ; and 
that it is worth yearly 30/., and has a gallows, a pillory and 
tambreli, assize of bread and ale, estreats of writs and pleas 
of withernam, a warren, and other royal liberties. 

Amoogst the records of the late Treasury of the 
Exchequer in the Public Kecord-office, in the 
custody of the Right Hon. the Master of the Rolls, 
pursuant to the statute 1 & 2 Vict. c. 94, to wit, in 
the bundle of inquisitions, " temp. Edward I.," in- 
dorsed '* Inquisicoes com Deron," is a document, 
of which the following is a translation : 

Yerdlct ooneendng the manor of Braneys. 

The jurors Henry de Colbrok Illarias, the merchant 
William HnndehuUle, Bichard Pape, Willism Norman, John 
Blari, Andrew Haman, VnUiam de Agna, Robert Hanokeallore, 
Herbert Conslode, John Oiby, William Leger. How many and 
yihMt manors and demesnes nothing. They say upon their oath 
that the manor of Braneys was an escheat of the Lord King 
Henry, father of our Lord Edward the King, that now is by 
the death of WilUam de la Londe, because he died without 
am heir, and afterwards our Lord the King gate to his brother 
Bichard, Earl of Cornwall, said manor of Braneys, with the 
Lady Selynche, his wife, in free marriage, and the hein of the 
said Lady Selynche issuing, and they mj that Edmund, Sari 
<tf Cornwall, holds the said manor of mmeys, as heir, and 
ought to hold it of our Lord the King in chief, but by how many 
fees and by what services they know not, and they say that 
the manor is worth 20L per veor, and has a giUlowa and 
pillory, Mid tumbrell, and assue of bread and ale, and has 
estreats of writs and pleas of withermon, and a warren and 
other royalties. Of the other heads nothing. In witnees 
whereof to the present verdict, the seals of tha aforesaid 
jurors are set uidorsed *'Boro of Braneys." 

The following is a translation of parts of a 
charter granted by His Majesty King James I^ in 
the second year of his reign, and which is dated the 
18th Nor. in that year; the whole of the said charter 
is copied in the appendix, and is to be taken as part 
of the case. 

We beJag wiUlng, therefore, that from henceforth for ever 
there mav be ooostantly one certain and undoubted means in 
our said borough of and for the role and goyemanoe of the 
same borough end oar people inhabiting herein, and oHuen 
resorting thersto^ and that the said borough may for erer 
hereafter be and remain a borough of good peace and quiet 
to the fear and dread of evil doers, and to the reward and 
aupport of the good, and also Uiat our peace and otiier acts 
of justtoe and good order may and shall be better kept and 
done there, of our especial grace and of our oertain know' 
ledge and mere moacnis. we have willed, ordained, con- 
■tftuted, granted and declared, and by these presents, for 
as, our heirs and successors, do will, ordain, constitute, grsnt 
and declare that our borough of Braneys, otherwise Braninch 
aforesaid. In our said county of Devon, may and shall be 
and remain from henceforth for ever a free borough of itself; 
and that the mayor and buigesses of the borough aforesaid, 
or by what other name soever they have been heretofore 
incorporated or not, and tiieir successors, may and shall from 
hencefordi for ever be one body ooporate and politic, in deed, 
fact, and name, by the name of the mayor and burgesses of 
the borough of Bradneys, otherwise Brandinch, in the county 
«r Devon. 

The charter then appoints the drst mayor and 
masters, provides for future elections, gives power 
to make bye-laws, &c. : 

And, further, we will and by these presents for us, our 
heirs and successors, do grant to the aforesaid majror and 
burgesses of the borough aforesaid, and their successors, that 
ttie mayor of the borough aforesaid for the time being, and the 
recorder of the said borough for the time being; may and shall 
from henceforth for ever, and each of them may and shall 
fh>m henceforth for ever, be justices of us, our heirs and suc- 
cessors, to keep the peace in the same borough and parish, and 
the liberties and precincts theroof, and also to keep and correct 
and to cause to be kept and eorreoted, the statute conoemiag 
artiOcers and labourers, weights and measures, within ths 
borough and parish aforesaid, the suburbs, liberties, and pre> 
dncts thereof, and that the said mayor and recorder of the 
■aid borough for the time tieing, and their snoeessors, may by 
virtue of these our lettei-s patent, from henceforth for ever, 
have and shall be able to have fall power and authority to 
faiquirB concerning whatsoever trespasses, misprisions, and 
other minor offences, defaults, and articles done, moved, or com- 
mitted within the borough and parish aforesaid, the subarbs, 
precincts and liberties thereof, which ought or might be inquired 
into befora the keepers and justices of the ixtace in any 
county of our kingdom of England, by the laws oud statutes 
of the some kini^om as jnstioes of the peace, soy neverthe- 
ifta^ that they do aot hereafter in any manner proceed lo 



the determination of any treason, murder, or felony, or any 
other matter touching the loss of life or limb within the 
borough and parish aforesaid, the liberties or precineca Hiereofv 
without the special mandate of us, our heirs and soooeasorm. 
And further we will, and by these presents for us, our heira 
and successors, do grant to the aforesaid mayor and burgestaes- 
of the borough foresaid, and their snccessors, that the noayor^ 
and burgesses of the borough aforesaid for the time bef n^ 
and their successors, may and shall have in the borocudi af ore-^ 
said one discreet man, and learned In the laws of England* 
to be elected and nominated in form heroafter ezpreased, irbo* 
shaU be and be named the recorder of the borough aforesaid. 

Then follows the appointment of the first recorder 
by name, and a power to appoint serjeants-at-mace^ 
a grant to have a guild merchant or market an^ 
fairs. 

Wherefore we do will and firmly enjoining command, for- 
us, our heirs and successors, that the aforeasld mayor and 
buigessea of the borough aforesaid and their suooesao*% ^"^T 
have, hold, use and enjoy for ever all litiertieB, antbo«ri> 
ties, jurisdictions, franchises and acquittances afareaatd, 
according to the tenor and effect of these our lauara 
patent, without the let or impeachment of us, our heirs or 
successors, the jnstioes, sheriffs, bailifh, or minisiera of na»' 
our heirs or successors whatsoever, being unwilling that the 
said mayor and burgesses of ^ borough aforesaid, or any or- 
either of them, or any burg e sse s of the boroogh aforesaid, 
shall by reason of the premises, or any of them, ba tlseraiak 
letted, molested, vexed, or in any manner disturbed by um, our 
heirs or successors, the justices, sheriffs, escheators, or otliar- 
ballifllB or ministers of us, our heirs or suooessors whatsoovarr 
willing, and by these presents ordering and oommmnMug a» 
well the trsasorer. Chancellor and Barons of the Excheqnor ot 
us. our heirs and successors, and others the lustSoes of us, owr 
heirs and successors, as our Attorney and SoHcitor-Oeoeml for- 
the time being and every of them, and all other tha 
, our heirs 



of us, our heirs and I 
neither Uiey, nor any, or either of them, do prosecute or con- 
tinue, or make, or cause to be prosecuted or conthme d, tooT 
writ of sununons of fwe tserraa/e, or any other writ or ^arltm 
or process whatsoever against the mayor and burgesses ot 
the borough aforesaid, or anv or either of them, for any osnass 
things, matters, offences, claims, or usurpations, or any ot 
them, by them, or any of them, done, claimed, attenroted^ 
used, had, or usurped before the day of tha mairfsc 
of these p rese n ts ; willing also tha( tha said majnor 
and burgesses of the borough aforesaid, or any of tfiem, 
shall not be molested or impeached by any or either at 
the justices, oflloers, or mtnistera sf oresold in or e u s o w nis y 
the due use, claim, or abuse of any liberties, frasehises, or 
jurisdiction within the borough aforesaid, Uie suborha, liber- 
ties and precincts thereof, before the day of the makfag ^ 
these presents, or be compelled to answer for the same or any- 
of them. We will also without fine in the Haaaper, As., 
although express mention, *c In witness whereof, Aa 'Wife* 
ness, the King, at Westm.tnster, the 18th day of Nov. 

Up to the year 1868, no oonnty rate had erer 
heen levied in Bradninch, bat rates in the nature e< 
county rates were made by order of the borougili in 
sessions for the purposes of the borough. 

And the borough justices hare always held their 
quarter sessions, and tried felons and miademeaiior» 
in the same manner and to the same extent in ail 
respects as the justices of the county of Deron ia 
their sessions. 

And the county magistrates have, on sereral occ»* 
slons, at their county quarter sessions, tried pri- 
soners for offences committed within the borough^ 
but they have not, in any other manner, interfered 
for any purpose within the limits of the said borough. 

The borough of Bradninch has also been treated 
as a borough not liable to the general county rate^ 
under the Militia Law Amendment Act 1854 (17 & 
18 Vict. c. 105), and the rateable proportion of its 
contribution for the militia expenses was settled by 
two justices on behalf of the county, and two mem- 
bers of the corporation of Bradninch, in the mode- 
provided by sect. 11. 

The questions for the opinion of the court were^ 
whether Bradninch was liable to contribute to thfr 
general county rate and to the general police rate 
for the county. 

KarslahBj Q.C. (Lopet with him) in support of the 
rates. — ^First, as to the liability of the borough to 
the county rates. That depends on the charter of 
James I., which grants commissions to the mayor 
and recorder as justices to keep the peace, and idso 
to inquire concerning trespasses, misprisions and 
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olher minor offences in tho borough which might be 
inquired into by county justices^ '^ provided that 
they do not hereafter proceed to the trial of any 
treason, murder, or felony, or of any matters 
touching life and limb." [Cromfton, J.— Grand 
larceny touched life and limb, petty larceny did 
not J The main consideration is, whether the county 
justices are excluded from exercising any jurisdic- 
tion within the borough, because, if not, the borough 
lias no separate jurisdiction within the meaning of 
15 & 16 Vict, c 81, sect. 51, and is liable to the 
general county rate. Does the borough fail within 
the meaning of the word *' county " in the 15 & 16 
Vict. c. 81, s. 51 (County Kates Act), by which it 
is enacted that *' the word * county ' shall mean and 
include any liberty, franchise, or other place in 
which rates in the nature of a county rate may be 
leTiedf having a aeparaU coimnisslon of the peace, 
and not suh^t to the juriedietion of the count;/ at 
large in which such liberty, franchise, or place may 
be, nor contributing or i>aying to the county rates 
made for such county at large." The words are 
somewhat different to those in the charter in tho 
£asi Looe ctae, 6 L. T.Bep. N. S. 748; 3 B. & S. 20; 
but it is clear law that the county justices can only 
])e excluded from haring jurisdiction in the borough 
by express words to be found in the charter. It is 
doubtliil whether the mayor and recorder have any 
aight to hold sessions in the borough. The charter 
dues not seem to contain any power enabling them 
to hold sessions and summon juries, (a) In the 
Aas< Looe case the charter contained a non-intro- 
mittant clause, which this does not. It is sub- 
mitted, therefore, that the county justices have 
concurrent jurisdiction with the borough jus- 
tices ; that the borough justices hare no exclusive 
jurisdiction, and therefore that the general county 
rate may be imposed on the borough. Secondly, as 
to the liability to the police rate. The 2 & 3 Vict, 
c. 93, and 3 & 4 Vict. c. 88, s. 6, empower justices to 
apptnnt police constables for the county, and to 
levy a police rate for liberties and detached parts of 
counties. The case of Beg. v. Lachmanstonej 2 L. T. 
Itep. N. S. 215, is in point, and shows that the jwlice 
rate was properly made. 

Cokri^f Q.C. (Kingdon with him) against the 
rates. — ^First, as to the county rate.- Although the 
charter is different to the one in the East Loot case, 
nevertheless the facts found in the case show that the 
borough justices have exclusive jurisdictioir within 
the borough within the meaning of seet 51 of 
15 & 16 Vict c. 81. [CaoMPTow, J.^Is there any 
authority to show that the non-exeroise of jurisdic- 
tion by the county justices is evidence of prescriptive 
exemption, or a substitute for the non-intromittant 
clause in charters ?] There is no decided authority ; 
but the facts in this case show that there never has 
been any jurisdiction exercised by the county jus- 
tices. The borough had a gallows, piUory, and a 
tumbrell. [Blackburk, J. — ^But that does not show 
that the borough justices had exclusive jurisdiction.] 
lliat is one step towards it. The borough had the 
grant of estreats of writs and pleas |of withernam. 
[Blackburk, J.— In Com. Dig. « Courts," p. 1, it is 
said, a grant tentre placita gives jurisdiction, but not 
exclusive of other courts,if there be no negative words.] 
The charter calls it a borough, and the recitals are 
evidence of a lost commission from the Crown. 
The charter shows that the borough had large 
powers, even to tiy capital offences, and then con- 
nrms them. [Cromptox, J.— What words are there 
to exclude county justices from trymg capital 



(a) Com. Dig. ** Courta," p. 4 : " If the king grants to a borongb, 
Ac, power Umen olaeita, it aball hare all inddenta, thongh 
not mentioned in the oharter, aa it shall have offloers, a Ser- 
jeant, bailii^ ftOftoretom jariea, execute prooess, Ac: (B. IBoL 



offences in the borough ? Karslake referred to Dick- 
inson Q.S.,c. 3, to show that county justices have, by 
virtue of their commissions, power to try murder.]. 
As to the police rate, if the court are of opinion 
that the county rate is binding, it is conceded that 
the objection to the police rate cannot be sustained. 

CocKBURN, CJ, — We are all agreed that we can- 
not draw the inference Mr. Coleridge would have us 
draw, and supply what is d^ective in the charter of 
James I. On the contrary, the silence of the charter 
leads to the opposite inference, that the exclusive 
jurisdiction claimed for the justices of the borough 
does not exist. There is, therefore, in our opinion,, 
no separate jurisdiction in them so as to make the 
borough not liable to the general county and police 
rate. 

Croufton and Blackburx, JJ. concurred. 

Batee cot\firmed^ 

Attorney for resp., Cr. F, CMie. 

Attorney for app., H. B. Were, 



Mondag, Jan, 28^ ld66. 

Howard v, Tsui Qusen (in error). 

Indictment — Writ of error — Motion for judgment. 

Upon a motion by the jdt, in error for judgment uponr 
an indictment for a mtsdemeanor^ he muet M pereonaUjf. 
in court. 

The rule is niei only. On whom to he served. 

This was a writ of error upon an indictment which/ 
contained three counts. The first count was framed 
upon sect. 49 of the 24 & 25 Viot. c. 100, which 
enacts that 

Whosoerer shall hf false pretenoea, false repwsentatloBs, or 
other Ik^udolent means, proeure any woman or girl nnder th# 
age of twenty-one years to have illicit carnal connection with 
any man, shidl be gnilty of a misdemeanor, and, being con*^ 
▼ioted thereof, ahaU, fto. 

There were two other counts. At the trial at the 
Central Criminal Court tlie deft, was convicted upon 
the first count only. The writ of error was brought 
on the ground that the count did not set out or 
allege what were the false pretences, false represen* 
tations, or other fraudulent means. The Crown had 
not joined in error. Notice had been duly given to 
the Attorney-General of this intended motion, and 
he had given a certificate that such notice had been 
given pursuant to sect. 3 of the 16 & 17 Vict. c. 82^ 
which enacts that 

. Whenever any writ of error shall bo broaght under the pro« 
Tkdons of the said Act for rerersing any Judgment in mis- 
demeanor and error shall be assignfld thereon, no judgmeat 
of reversal shall be entered either for want of a joinder in 
error or otherwise, without the especial order of the court ia. 
which such writ of error shall be pending prpnonnoed in open, 
court ; and Upon a oertiflcate signed by or on behalf of tha 
Attorney or SoUcitoivaeneral, that notice has been given to 
one of them of such intended application, and in the erent of 
there being no joinder in error, such court of error may pro- 
ceed to examine the record in error, and may give such judg- 
ment thereon as the court from which error is broiuht oo^ 
to have done, although no joinder in error may have been filed 

Orridge now moved the court to pronounce judg-> 
ment for the pit. in error. [Blackburk, «f,— It 
would seem that it is necessary that the deft, riiould 
be in court to receive sentence in the event of the 
iudgment of the court being against him.] He ia 
here in court The count upon which he has been 
convicted is cleariy bad. [Cockbcrn, C. J.— Tho 
rule should be ats t only, as otherwise there might bo 
collusion between the prosecutor and the deft The 
rule should be served on the officer of the court 
and on the prosecutor.] There may be a difficulty 
in serving the prosecutrix, as she is a child, and her 
residence ma^ not he known. [CocKauBV, C. J.<--^ 
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If there was an attoniej oonducting the prosecution 
he might be served. Cbompton, J. — If there is 
uny difllcttltj you can come to the court about it] 

Bule nisi. 



Wednesday, Jan, 25, 1865. 

TuE Mayor, &g. of Wbtxouth (apps.; i\ 
C. n. NcoENT (rcsp.) 

Wharfage duties — Prerogative of the Crown — 
Exemption from payment, 

. The pret'ogativea of the Crown cannot he affected except 
by express legislative enactment. 

**Where^ therefore, a local Act of Parliament gave a right 
to the corporation of W. to demand and' take certain 
wharfage duties for (inter alia) stone brought into the 
harwmr of W, %n any ship or vessel, and certain stone 
was brought by a barge into the said harboitr, for the 
use only of Her Majest^s Government works there, 
and delivered tliere to persons in the emphyment of 
such Government for the use of the said worlcs : 

Held, that no duties were payable in respect thereof 

This was a case stated under the 20 & 21 Vict. 
«. 43, at the instance of the apps., upon a dismissal 
of an information. 

The case stated "That at a petty session of the 
peace holden at the Guildhali, Weymouth, on the 
.!l8rd Aug. 18G4, on information and complaint came 
-<m to be heard before us the undersigned Edward 
Bayley, John Taylor, and Richard Oottcrdi, Esqrs., 
three of Her Majesty's justices of the peace acting 
in and for the said borough, by which the apps. 
complained that the resp., the above-named Charles 
JBodges Nugent had refused to pay the sum of 
2s. Qd wharfage duties on ten tons of block stone 
brought into the harbour of the said borough, on the 
Jl2nd Oct. then last past. The information was laid 
binder an Act of Parliament jMisseil in the 6th vear of 
4he icign of George the Fourth, intituled ' An Act 
to amend and enlarge the powers and provisions of 
sereral Acts relating to the harbour and bridge of 
the borough and town of Weymouth and Meicombe 
Begis, in the county of Dorset.' At the hearing 
the apps. and resp. duly appeared. It was proved 
by witnesses called by the apps., that the stone 
4escribed in the information was, on the 22nd Oct. 
1868, brought by a barge into the harbour 
of Weymouth, for the use only of Her Majesty's 
Government works on the Nothc; that it was 
brought there from Portland for such use, aud 
delivered there by the resp.'s orders to persons in 
the employ of the Government for the use of the 
said works ; that the resp., as one of Her Majesty's 
officers, took charge of it on behalf the Government ; 
that the sum of 2«. Qd, would be the amount of 
wharfage dues payable in respect of the said stone 
so brought into the harbour, if any were payable ; 
that the collector, on the 29th Oct. 1863, demanded 
of the rcsp. payment thereof, and that he refused to 
pay it ; that such demand was made of him as com- 
manding officer of the Royal Engineers taking 
charge of the stone. (The case then set out the 
form of receipt given on the delivery of the stone.) 
The resp. did not cross-examine the apps.' witnesses, 
nor was any witness called on his behalf. It was 
contended on behalf of the resp., that he was not 
liable for the wharfage dues claimed, inasmuch as 
the Act of Parliament did not give the apps. any 
light to petty customs or wharfage dues in respect 
of stone brought into the harbour of the said 
borough for the use of Her Majesty's Government 
works, and that by Her Majesty's prerc^^tive the 
stone was exempt from such dues m such a case, 
and we the said justices, being of that opinion, dis- 
missed the information and complaint The ques- 



tion for the 01^ nion of the court is, whether the said 
justices were right in dismissing the said com- 

Slaint ? If the court should be of opinion that our 
etermination was wrong, wc request them to remit 
the matter to us with their opimon thereon accord- 
ingly, or to miUce such other order relative to this 
matter as the court shall deem meet" 

By the 6 Geo. 4, c. 116 (local), powers are con- 
ferred upon the corporation of Weymouth to levy 
and take certain petty customs and wharfage duties 
according as they are set out in two schedules for 
goods brought into the harbour of Weymouth. 
The 2nd section enacts. 

That from and immedlatoly after the paaslDg of this Act» 
the petty cofltomg and wharfage duties mentioned and con- 
tained in the first schedide to this Act annexed, and the 
harbour dues and bsllast duties mentioned and oontafaied In 
the second achedale to this Act annexed shall be demanded 
and taken upon every ship^ trow, or other reesel whidi shall 
be brought into the harbour of Weymouth and Heleombe 
Begis aforosaid, which said petty customs and wharfage duties, 
harbour dues and ballast duties shall be and the same are 
hereby declared to be vested in the said mayor, aldennen, 
bailiffs, burgesses and commonalty of the said borough and 



town for the time beins for the puipoee of repairing, improv- 
ing and miUntalning the harbour, wharfs, quays end piers 
within the borough and town of Weymouth and Meloombe 



Begis aforesaid. 

By sect. 23 there is an exemption from toll of the 
bridge for horses, carriages, &c.. connected with the 
mails, and also the horses, carriages, &c attending 
Her Majesty, &c. 

Sect 20 also exempts from duty all coal imported 
into the said port for the use of Her Majesty's steam- 
packets, and actually used on board the same. 

Lush, Q. C. (J. Brown with him) now appeared for 
the apps., and contended that the language of the 
Act was sufficiently comprehensive to include the 
Crown, aud that there wac no implied exception ; 
that where the tolls arc levied to make good costs 
incurred by individuals, or public bodies not con- 
nected with the Government of the country, there 
are always clauses inserted exmessly exempting the 
Crown from liability to pay toll. He referred to 

The Tampiko Act, 3 Geo. 4, c. 126 ; 

The Harbours, DocIcb and Pier Clauses Act 1847 
(10 Vict c, 27> S.28; 

The Bailway Clauses Consolidation Act 1845 
(8 Vict c. 20), S. 92 ; 

The Merohant Shipping Act 1854 (17 A 18 Vicu 
o. 104), 8. 4. 
[CocKBUBN, C.J.— If the Crown had granted the 
4iues it would undoubtedly liave been itself exempt, 
wh}*^ not equally so when the grant is by the Par- 
lintnont?] If the Legislature had intended any 
exemption, it would have enacted it He referred 
also to the express exemptions in clauses 23 and 29. 
[CocKBURv, C. J. — ^The prerogatives of the Crown 
are never affected except by express enactment] 

The SoUn'tor- General (Dowdeswellyfith him) argued 
that tlic Crown not being bound unless expressly 
named, its prerogative cannot be affected by impli- 
cation merely. That to this doctrine there is only 
the exception of cases where the enactment is for the 
general advancement of religion, the promotion of 
justice, or the general public good, which is not the 
case in the present instance. That it being ad- 
mitted that the stone was to be employed by the 
Crown, no wharfage duty could be demanded. He 
argued also that the clauses themselves of the local 
Act altogether excluded the idea of the Oown being 
included. He cited 

llCo.<$8; 

Attorney-General v. Donaldson, 10 M. A W. 117-123 ; 

T^ac Abr. tit " Prei-ogatlve," 6 ; 

Brooks's Abr. tit " Prerogative," nh 112 ; 

C7om\n*8 Dig. tit " Prerogative," B. 1 ; 

R. V. Cook, 6 T. R. 519 ; 

CJhitty on Prerogative ; 

}restover v. PerBns, 2 £11 & BL 57, Lord Campbells 
judgment 
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Lush, Q.C. replied. 

CocKBuxK, C. J.— I am of opinion that the 
decision of the magistrates is right. There is a 
great principle or rule which, from an ancient 
period, has obtained, with legaid to the prero- 
gatives of the Crown : namely, that except with 
reference to certi^n matters of a public character, 
the Crown is not bound by statute unless specifically 
mentioned therein. It may be said that the siatHs 
of immunity fiom toll or dues arose at a remote 
time, when the right to impose such was founded 
upon a grant from the Crown, and that the Crown, 
in such case, never intended to tax itself, and there- 
fore it may well be assumed that, whether tolls and 
dues have been taken by grant from the Crown or 
by statute, the Crown never intended to include 
itself. But however this may be, the exemption has 
obtained from the earliest time, and we cannot 
suppose that the Legislature, in this instance, have 
intended to make the Crown liable without, in fact, 
making any direct reference to it. The rule I have 
mentioned applies to such a case as this, where dues 
are taken under a local Act of Parliament. Mr. 
Lush rdies upon the exception in the Act as to the 
toll of the bridge, and upon the general rule that, 
where there is an express exception, cases not 
Gxpmsed are not to be included. We must, how- 
ever, take it that the exception was merely in- 
serted ex ainoukmti cauteia. The case of Westover v. 
Perkins, which is strongly in point, justifies me in 
these views. The principle applicable to the two 
cases is identical. The prerogative of the Crown, 
which is clearly established from ancient times, 
would be materially affected by the adoption of Mr. 
Lush's views; and we should be acting directly con- 
trary to the rule established by so* many cases if we 
were to hold that the Crown is liable. Tlic argu- 
ment that it was intended by implication to bind 
the Crown has no validity for the reasons I have 
given, and there is, moreover, no evidence to show 
that there was any such intention. 

Cbomptok, Blackburn and Mkllok, JJ. con- 
curred. 

Judgment affirmed. 
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Saturday, Nov. 19, 1864. 
Baker v. Locke. 

Registration appeal — Nonjiayment of rate, good on the 
Jace of it, invalidates the vote — 2 Wiu. 4, c. 46, 
«. 27. 

A» refused to pau a rate which was signed by one over' 
seer, two clmrdnwftrdens and the assistant-overseer, on 
the ground that it was not signed by a majority of the 
parish officers, tJie assistant'Overseer not being a 
parish officer within the meaning of the Act ; and 
that therefore the rate was not signed by a majority 
of the officers: 

field, that the rate was presutnably a valid rate on the 
face of it, and therefore that A. was bound to pay it, 
and not having done so, he had no right to a vote, 

Qftcere, per Byles, J,, whether a rate so signed would be 
valid on appeal or not. 

This was a consolidated appeal from the decision 
of the revising barrister for Taunton. 

At a court held before the revising barrister for 
the borough of Taunton, at Taunton, Thomas Locke 
duly objected to the name of George Baker and 
those of nine other persons being retained on the 
list of voters for the borough. 



The following are the facts of the case as proved 
before the barrister: 

George Baker occupied as tenant premises within 
the said borough, in the parish of Taunton St. 
James, of sufficient value and for a sufficient time 
to entitle him to a vote for the said borough, under 
2 WilL 4, c 45, s. 27, subject to the following ques- 
tion as to his nonpayment of rates. 

During the period of his occupation required by- 
law to entitie him to a vote, a poor-rate of the said 
parish was made and signed by an overseer of the 
said parish and also by the two churchwardens and 
by the assistant-overseer of the said parish. The 
rate was duly allowed and confirmed at Taunton by 
two magistrates for the county of Somerset, who in 
the usual form appended their joint signatures to a 
certificate of allowance immediately following itk 
the rate-book the signatures of the overseer, 
assistant-overseer and diurchwardens, but in p6int 
of fact the signatures of the two magistrates wens 
obtained on the same day in Taunton and sepa- 
rately. 

The rate was duly published the day after it waa- 
allowed, and in the said rate George Baker was 
rated in respect of the premises he occupied, and on 
its being demanded he did not pay and has not paid 
the rate. The rate was not appealed against, and' 
the time for appeal has now expired, and the rate 
has been generally paid. There are four ovcrseera 
appointed for the said parish. The assistant over- 
seer is appointed under 59 Geo. 3, c. 12, s. 7, and 
his appointment in its material parts is as fol- 
lows : 

Poor Law.— AsaisUiit Ovaraeer'a Appolntmeat. 
(69 Geo. 8,alS,8.7;7*8 Vict c 101, ■ 6L) 

County of SomenieL— Wbereaa the Inhabltanta of the parlidi 
of Tauaton St James, In the said county of Someraet tn 
yeetry aaaembled in the said pariah on the 8th day of April 
laat, elected and nominated Walter Chorley Bnuinam, of 
Taunton St Jamea aforesaid, aooonntant to the assistant over- 
seer of the poor of the said parish of Taunton St James, and 
did determine that the dntiee to be by him ezeoated and per- 
formed should be to assist the overaeeis of the poor of the said 
parish In the perf orrosDce of all the duties incident to the ofBce 
of overseer of the said parish (except the collection of rate^)^ 
and that his salary for the execution of the said office should 
be KM. yeariy, to Im paid quarterly. 

[Then follows the clause appointing Brannam 
assistant-overseer.] 

The assistant-overseer was also duly appointed 
collector of rates by the board of guardians. 

It tras contended on behalf of Gkiorge Baker that 
the said rate was void on the ground that it was not 
signed by a majority of the parish officers, and that 
consequently its nonpayment by George Baker did 
not invalidate his right to be retained on the list of 
voters for the said borough. The revising barrister 
was of opinion that the rate had been signed by a 
majority of the parish officers, but that at all events, 
having been signed as above and allowed and pub- 
lished, it was, while unappealcd against, a rate 
which must have been paid by George Baker to 
entitle him to a vote under the said 27th section, and 
he accordingly expunged his name from the list of 
voters. HesJso expunged from the same list th& 
other nine names and consolidated the appeals. If 
his decision in the case of Baker was right, the list 
as revised by him was to remain unaltered ; but if it 
was wrong, then the name of George Baker and the 
other names were to be registered in the list. 

Ilannen ( Underdown with him), for the apps., con- 
tended that this was a void rate, because it was not 
slgn^ by a majority of the parish officers, as the 
assistant-overseer was- not such officer, but only a 
servant of the officers, and that the nonpayment 
of a void rate did not disqualify a person from, 
having a vote. He referred to 

43 Eliz. c. 2, s. 1 ; 

59 060.3,0.12,8.7; 

7 & evict c 101, ss. 61, 62; 
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Glan on Daiies of O veneers ; 
Bwnett V. Edwards, 8 B. & C. 702; 
Fox V. Ooeneen of Shaiton Sl PeUr\ 3ha/U$bnrif, 
2 Lutw. Beg. Gas. 97. 

Prideauxy for the resp., contended that the rate 
iras valid on the face of it, and therefore that the 
^pp. was hound to pay it ; and a« he had not done so 
he was disqualified from voting. lie cited 

Reg, T. Watts, 7 A. & K 461; 

Points V. Attwood, 6 C. B. 88; 

Counter ▼. Adams, 1 H. ft P. 80 ; 

Skingley ▼. Surridge, IIM. ft W. 508. 

£bls, C. J. — ^I am of opinion that the revising 
banister was right in the conclusion that he came 
to, that the claimant was not qualified by reason of 
the nonpayment of the rates. The Legislature 
has made the qualification to depend on the party 
having paid certain public dues, and it is found by 
:the case that the rate to the parish had not been 
^aid by the clainuint. It further appears that the 
rate left unpaid by him is, on the face of it, a valid 
late ; it purports to be signed by four persons, two 
'diurchwardens, an overseer, and an assistant-over- 
seer. The statute of Elizabeth has enacted that a 
sate to be valid shall be signed by a majority of 
parish oflElicers ; four would be presunuibly a majority, 
jand when we inquire into the facts, four might 
have been a majority if there had been two over- 
seers and two churchwardens. There are four 
^gnatures here, but the point taken by the claimant 
is, that he refused to pay the rate because one of 
the four who signed it was an assistant-overseer, 
4ind he contended that the rate ought to be signed 
by the overseers strictly so called, and that an 
4i8sistant-over8ecr was not capable of signing a rate. 
Kdw, I do not intend to give what I consider a 
binding opinion upon the point whether this 
was a valid rate. It is laid down by the editor 
•cf a treatise early after the assistant-overseer's 
•office was created, that, in the opinion of the 
editor of that treatise, an assistant-overseer could 
not join in making a rate. But if it was found on 
the oUier hand, as on the present occasion, timt the 
iwsistant-overseer has, in point of fact, joined in 
making the rate, I must say there appears to me 
jaresumably authority for him to do so, by the 59 
Geo. 3, c. 12, which gives him authority to perform 
«11 the duties of overseers except the collec- 
tion of rates, unless otherwise laid down by 
the warrant of appointment, and we have before us 
here the warrant of appointment, and the vestry 
who appointed this man have determined that the 
duties to be performed by him should be those of 
4issistant-overseer of the poor in the performance of 
all the duties incident to the office of overseer in 
the parish except the collection of rates. According 
«to the words of the statute, and according to the 
words of the appointment, he is to perform all the 
^duties incident to the <^Ge of overseer, and signing 
the rate is one of those duties. It is contended by 
Mr. Hannen, that the assistant-overseer is in reality 
a servant appointed to assist the overseers ; tliat he 
is to obey their directions, and cannot act in the 
place of one of them. I do not think Mr. Hannen is 
well sustained in that argument The statute says, 
And the Court of Q. B., in the case of Heg, v. Watls, 
has decided, that the assistant-overseer is appointed 
by the vestry, and is the servant of the vestry. 
Those are words of office. He is the assistant-over- 
seer, and many hundreds of people would be misled 
if they were relied on as defining the duties of the 
officer. In many corporations a dejiuty recorder is 
just as much an officer as the recorder himself. 
He is not an officer, but has duties under the officer. 
Under the 7 & 8 Vict, he must obey the directions 
of the majority of the overseers. Still the nppaint- 
jnent remains as before ; there would be a rate valid 



upon the face of it ; there would be an allowance for 
that rate by two magistrates. I advert to the case 
cited by my brother Maule in Fox v. The Overseers 
ofSkasioa St. Peter's, Shafteeburvy 2 Lutw. 101, as in 
that case the nmgistrates had allowed a rate, and it 
was discussed in the Oourt of Q. B. in the case of 
Bex V. Fo£V, 1 BoU's Poor Law, pi. 86, and Maule, 
J., citing that case, says: " The justices of the peace 
are said to act ministerially only in allo^ng the 
rate, which is correct in this sense, that they have 
no power of judging of the intrinsic goodness or 
badness of the rate ;" and that learned judge adds, 
*'I apprehend the justices may act judicially, when 
a rate is brought for allowance, so far as to jud^c 
whether the churchwardens and overseers who 
ofifer the rate are the proper persons to make it." 
Now, this is presumably a valid rate, which 
the claimant has objected to pay, and I am 
clearly of opinion that, if the claimant wished 
to try whether it was a valid rate, he could 
have done so by appeal, and he would have done no 
harm to himself by paying it at onoe, whether valid 
or not, because the law has declared that if tiie rate 
turns out to be void the app. is to be allowed the 
payment on account. I think, therefore, this was 
presumably a valid rate, but the claimant has kept 
the money which Parliament requires him to pay iu 
order to qualify him to vote and to show that he is 
a solvent man and to be trusted with the qualifica- 
tion. The app. says, <* My reason for not paying tiio 
rate is, because one of the four names in the miUcin^^ 
of it is, in my judgment, a name that ou^^t not to 
have been there." Without considering that point, 
I think it was presumably as against him a valid 
rate, and I should be setting a very bad example if 
I held that a person should be entitled to all the 
privileges acquired by the paying of the rate, when, 
in fact, he has withheld the payment of it on a 
ground which appears to me to be a matter of per- 
fect indifference. The men holding rateable property 
must maintain the poor, and the law has declared, if 
he pays under a void rate, and proves alterwaixbi 
that it is void, he is then entitled to have the pa^-- 
ment allowed on account, and if we were to autho- 
rise parties to dispute the point of form about the 
validity of a rate, and keep back the funds required 
for the maintenance of the poor, we should be setting 
a bad example. I think, therefore, in this case that 
the claimant is not entitled to vote. 

Byles, J. — ^I am of the same opinion. The rate 
is perfectly good on the face of it, and it is found in 
the case that it has been published, and has been 
allowed by two magistrates. The statute that 
creates the office of assistant-overseer makes him 
appointable by the vestry,. and says nothing about 
obedience to the orders of his fellow-overseers, but 
authorises him in the largest terms to exercise all 
such of the duties of the office of overseer of the 
poor as shall in the warrant of his appointment be 
expressed. Now, the warrant here is in the fullest 
terms. He is to assist in the performance of all the 
duties incident to the office of overseer, except in 
the collection of rates. It is said, first, he ought 
not to be trnstc<l with the responsible power of dis- 
criminating who should be charged or distrained 
upon, or who should not. Looking at ^e statute, 
therefore, and the appointment of the assistant- 
overseer, he seems to be invested with the full 
power of an overseer. Mr. Hannen says that he is 
in the nature of a servant. It would not appear 
from the langua;:c of the statute that he was a ser- 
vant, but rather that he was a coadjutor or fellow- 
officer ; and that point is now past dispute, because 
both this court (Points v. Attwood) and the Court of 
Q. B. (/?, v. Watts) have held that he is not, but 
that he is a fdlow-ufHoer of the churchwardens and 
o vci-sccrs. T..!it is the fair result of both those cases. 
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That being so, if it had stood there, if we were now 
going into the merits of the case on appeal, I own, with- 
•ont giTing any distinct opinion upon it, I should doubt 
whether it was a bad rate. My Lord has pointed out, 
in the coarse of the argument, a case which, I con- 
fess, I was not aware of before. I hare always 
understood as a general rule that the allowance of 
the magistrates was simply a ministerial act. It 
seems a strange thing that an Act of Parliament 
should require the magistrates to do what was of 
no use when done ; but looking at the case cited 
.from Bott (& ▼. Fo%), there seems to be avery good 
reason for that, because strangers in tho parish 
would not know who were the overseers who ought 
to sign I but the signature of two justices re- 
sident in the neighbourhood may satisfy them 
upon the point, and although it does not make the 
rate good if the proper persons have not signed it, 
j«t it may make the rate so far good that it is not 
Toid so as to be questionable in an action of trespass. 
What Mr. Prideaux said is indisputable. A man 
can never be excused the payment of rates. I yen- 
tore to say in this metropolis there is scarcely a rate 
which is not liable to a reduction in the value. Lord 
EUenborough's Act gives Tpowen to amend, and it 
may be quashed on appeal, and is therefore void. It 
ssems to me impossible to say that the revising bar- 
rister has coBoe to a wreng conclusion. 

KxAiiifo, J. — ^I am of the same opinion, and I 
«itirdy agree with the reasons given by my Lord 
and my brother Byles. Mr. Hannen relies in his 
view of the case upon the terms of the statute of 
Yietoria, insisting that by that statute the assistant 
overseer was to obey the orders of the majori^ of 
the overseers. Now I do not know why we should 
in liiis ease hold that, in signing iJie rate, the 
assistant ought not to obey the orders of the 
majority of the overseers. It is not stated that he 
•did. It is not stated that he did not. I do not 
know how yon can contend against the rate itself 
being a valid one, against the decision of the revis- 
ing barrister. Under these cireumstances, I think the 
•decision ought to be affirmed. 

^_^_^ Judgment for rtxp, 

RoBsnTs r. Perceval. 

J^Utration ^pmd^lmmatM of ktmntal — EquitabU 
Jr9eholA-^Ihci»i9nofo(mrtfq}<mtuntarfact»-^ Vict. 
cl8,Ji06. 

Bwiehk Hvtfitnd was /bunded after 86 EUz, c. 7, s 27, 
(ut(f99Ebz, e. 6. The building is afrediold huiid- 
inff dm<kd into roomsy each of which is of the annuai 
rabie of 41 EaA inmate has a s^nxrate room, and 
keeps Me hejf. No charter, deed, or other document 
retatinff to the foundation can be discovered. The 
ordinances referred to certainfeoffees and their heirs ; 
but none were known. By the rules, which bore date 
the aOfA Aua, 1597, if was provided that certain 
persons shouidnot be admitted, and that any one auilbf 
ofoMjf of the epecified offentxs should be displaeed; 
out there was no instance on record of an inmate 
hacing ever been displaced. Port of the premises were 
lei, tmdpart had been sold: 

JSeld, Ma/ the inmates were entitkd to vote, as they were 
not members of a corporation, but were respectioelu 
entitled to a freehold in their rooms, and that it made 
no dijference whether the institution was of an dee- 
mosynary nature or noU 

Simpson v. Wilkinson, 1 M.ff G, 50, affirmed, 

^y^€ a decision of this court had been given wpon 
similar facts, but the claimants were no longer aUoe, 
the revising barrister^ notwithstanding s, 06 of 6 Vict, 
c, 18, has power to enter upon the iwpiiry. 

This was an appeal frcmi the decision of the re- 



vising barrister for the northern division of tho 
county of Northampton, who stated the following 
case for the opinion of this court : 

Thomas Wallington duly objected to the name of 
Abraham Bell being retained on the list of voten 
for the northern division of the county of North- 
ampton. The name and description of the voter on 
tho registry were : 



Bell, Abraham 



Lord Burleigh's 

Hospital, St M&rtfn's, 

Stamford. 



Freehold 
tenement 
or room. 



Abraham 

Bell, 
occupier. 



He also objected to the names of twelve other per- 
sons, whose qualifications on the lists were described 
in like manner, and depended on the like facts ; and 
the appeals were therefore consolidated. The facta 
as to the appointment of the several claimants, and 
the nature and mode of enjoyment of the qualifying 
property, are similar to the facts as stated in 
Sin^pson v. Wilkinson, 7 M. & Gr. 51 ; and the facts of 
that case are admitted and are to be taken mutatis 
mutandis as if stated as part of this case, as is also 
the copy of the ordinances printed in such report. 

Upon the objections being called on, it was con- 
tended on behalf of the reap., that the revising 
barrister had no power to enter upon the inquiry 
according to the 66th section of the statute 6 Vict, 
c 18, s. 66, the judgment of the court having been 
given upon facts similar to those which are the 
foundation of the present claim. The whole of the 
claimants in the present case have been appointed 
since the judgment was delivered. , 

The revising barrister decided to go into the case^ 
and to hear the evidence^ being of opinion that the 
words *' the case " in the said section refecred only 
to the current register, or, at any rate, to the parti- 
cular individuals affected. 

If the court should be of opinion that this con- 
tention should have prevailed, the names were to be 
retained, without reference to the remainder of this 
case. 

The following additional facts were then proved : 
Ttiat in 184G part of the hospital premises not sepa- 
rately used by the then oocupiers was sold to the 
Midland Bailway Company for the purposes of a 
railway. That the sale was conducted by the then 
wardens and bedesmen as owners without the inter- 
vention of any other person. That the warden and 
each of the bedesmen signed the conveyance to the 
company, the money was paid to the warden and 
bedesmen, and expended by them in erecting build- 
ings upon part of tho garden attached to the hos- 
pital, which buildings are now used fora wash-house 
by the warden and bedesmen as they have occasion. 

It was then contended by the objector that, assum- 
ing the legal origin of the foundation, if theciaiinants 
had any estate^ it was only as members 6f a corpo- 
ration aggrega^ and that the additional facta above 
stated le?to this conclusion. That they had no free- 
hold estate. That, if thejr had, it was only a joint 
tenancy in the whole hospital, and not an exclusive 
and separate one in each of the rooms, and that this 
also appeared from the new facts. That they were 
in reoeipt of alms. And that, looking at the recent 
decisions, and especially Freeman v. Gainsford, 11 
C. B., N. SL, the clums were bad. 

The revising barrister overruled the objections, 
and retained the several names on the list of voters, 
being of opinion that the facts were substantially 
unaltered, and that there was therefore nothing to 
disentitle the claimants to the benefit of the judg- 
ment already given by this court upon the same 
foundation, whatever were the reasons of such deci- 
sion; and also that they did not receive alms 
within the meaning of 2 WilL 4, c. 45, «. 86. 

BemnenXUnda^downyrhh him), for tSie app., con- 
tended, first, that the revising barrister was not 
prevented by the decision in Sinqnon v. Wilkinson. 
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from going into the case. (He was stopped by the 
Court on this point.) Secondl^i that the claimant 
had not such an equitable freehold in this room 
as to entitle him to a vote, inasmuch as the hospital 
was of an eleemosynary character, for the rooms 
were only occupied by the claimants as objects of 
the bounty of the founder, and it could not be his 
intention to give them the rooms for Uieir lives ; 
and moreover they were removable for certain acts 
of misconduct. He referred to 

2 Will 4, 0. 45, ss. 18, 82 ; 

39£liss. c. 5; 

F^teman v. Gainiford, K. & G. 448 ; and 

Ilearti^ v. Banks, K. & G. 219. 

Fieldy Q. C, for the resp., was not called on, 

Erle, C. J. — ^I think the revising barrister was 
right. In the case of Simpson v. Wilkinaon, to which 
I was a party, the court were of opinion that 
the inmates of Burleigh's Hospital had a freehold 
interest in the rooms that were assigned to them, 
and I am of opinion now, when the same ques- 
tion arises again, that the inmates of the hospital 
have such an equitable freehold interest in the 
rooms assigned to them as to entitle them to a 
▼ote. The origin of the hospital is unknown, but 
the ordinances and the two statutes that have 
been referred to satisfy me tliat the court had 
a right to presume that it had a legal origin. The 
Z9 Eliz. c. 5, refers to the 85 Eliz. c. 7, s. 27, under 
which the court gathered that rights could be 
granted to wliat were called at the time feoffees 
in trust for persons to be admitted to a hospital, 
and tibat Bnrleigh Hospital had been created and 
endowed by Lord Burleigh, by granting the lands 
to feoffees in trust for the members of that hospital. 
Now it seems to me that the interest of the parties 
under the endowment to feoffees in trust for 
the inmates of the hospital would convey to 
them an equitable freehold; they would have 
aU> the rights of property in the endow- 
ment that were given by the terms of the 
feoffment; they would have all the property in 
the shape of an equitable freehold just as if they 
were a corporation. Under the 89 Eliz. c. 6 the 
whole of the property would be vested in the cor- 
poration. The difference between the two results as 
to the qualification to vote is this, that the members 
of a corporation aggregate by reason of their mem- 
bership are not qualified ; the whole of the estate, 
for all the interest in the property, is in the corpora- 
tion. The majority of the hospitals now are incor- 
porated, and so there is an end of any question 
about the members of such hospitals having a right 
to vote. If there is nothing more in the case than 
that the l|inds are conveyed to feoffees in trust for 
the inmates of the hospital, then the legal interest 
would be in the feoffees and the equitable interest 
in the members of the hospital, and that in- 
terest would bo according to the terms of 
the deed ; and where the deed is lost, the 
terms of it are to be presumed from the way in 
which the property has been enjoyed. The way 
in which the property in the Burleigh Hospital 
has been enjoy^ seems entirely consistent with the 
aupposition I have put forward. Each member is 
placed in a room, and he occupies that room 
for life. The warden and bedesmen, as legal 
owners, manage the property irrespective of the 
separate ownership of each of its members, and 
nobody interferes with them. Tlie members get 
what tliey can by letting part of the hospital; 
they do not occupy the g^ranary; they act in 
every respect as persons having the entire interest 
in the hos^ntal. The additionid facts find that they 
executed a deed of conveyance of part of it and the 
proceeds were divided for their own use. Then 
the ground for inferring that the feoffees had 



merely a legal estate in trust for carr>'ing out the 
intention of the donor's charity points out to me 
that each man took a separate freehold in his own 
room, and that the rest of the property belonged to^ 
the warden and bedesmen benefidally in the 
manner I have mentioned. There is no doubt that in. 
the ordinances of Lord Burleigh for the time being 
there is a good deal of language that would imply & 
supervision, control and interference in somedej^ve 
with the rights of the inmates of the hospital. Ilie 
ordinances are, that Lord Burleigh, or oertam per- 
sons, should, in case of irregularity of conduct, have 
the power of removal. That is a power that has- 
never been acted upon, and if an attempt was made 
to act upon it, there probably would be found 
abundance of difficulty in the way, and I do not 
think that the fact of there being such a power 
makes the conclusion which the court came to in 
Simpkina v. Wilkinson wrong. The strength of Mr. 
Hannen's argument has been, that the court lield, in 
the case of Hsarthy v. Banks, that the poor Knights 
of Windsor, and in Freeman v. Gainshrd, that the^ 
inmates of Lord Shrewsbury's Hospital were persons 
taking shares of the profits of the estates with which 
these hospitals were endowed, but were not qualified. 
But there is a broad distinction in my mind between 
the present case and each of those cases ; for in them 
there was a governing body in whom the legal 
estate was vested, and in whom the legal estate was 
necessarily to continue vested for the purpose of 
the trust to be performed by them, and that the 
profits of the endowment did not belong absolutely, 
without any intervening personage, beneficially to 
the persons who claimed to be qualified by reason 
thereof. The trustees were to receive the profitji 
and then the poor Knights of Mlndsor were entitled 
to claim a portion of the monev out of those profits, 
and BO the inmates of Lord Shrewsbury's Hospital 
were entitled to receive a portion of the money out 
of thote estates from the trustees without having 
an estate at all ; and in each of those cases die 
trustees were bound to find a lodging for the 
inmates. But I see that in Lord Burldgh's case 
they are, when named, to be placed in a set of 
rooms, and in those rooms they are to oontinite^ 
till they die. In the otlier cases, as I read 
them, certainly in Freeman v. Gainsford, one of 
the grounds of the judgment of the court was 
that the inmates were to be placed in the 
rooms, but were not to have an estate for life m 
their rooms ; and the Court assumed, though I can- 
not say it is expressly stated, that the governing 
body had the power to shift them from time to tiinc 
from room to room; whereas in Lord Burleiglis 
Hospital the inmates are to have an estate for life 
in the rooms which were assigned to them. In 
Lord Burleigh's Hospital tlie feoffees had merely 
held the legal estate, the equitable estate being in 
the inmates. In Lord Shrewsbury's Hospital the 
trustees held the legal estate, and continued pos- 
sessed of the equitable estate, subject to the dispos- 
ing of the profits in the proper way. A great deal 
of ambiguity has been brought into these cases by 
saying that the mode of occupation would prevent 
a man from being qualified if he had a legal or 
equitable freehold, 'it the mode of occupation wa:» 
eleemosynary. I have a great desire to avoid intro- 
ducing anything that is to my mind an entirely mis- 
taken notion as to the question whether the part)' is 
owner of the equitable freehold or not ; in deciding 
that question it may be very material to sec whether 
the trustees hold in trust to take the profits and 
dispose of them in an eleemosynary manner to the 
objects of the donor's bounty ; and it is in deciding 
whether the equitable freehold is in the donees, or 
whether they are merely entitled to receive a 
portion of the charge of an eleemosynary nature, 
desirable to see whether it is a matter that has 
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anj' logical application ; because, if a person have 
an estate, whether legal or equitable, it mat- 
ters not whether the motive of the doaor of the 
^tatewBB of a charitable nature, or whether the 
feelings of ihe parties who took the estate and en- 
joyed the profits under it ought to be the feelings 
(tf. eleemosynary grantees. The motives of the 
puMt and the motives of the grantees are, in 
deddiDg whether there is an estate, absoiutelj irre- 
Isnml otherwise than to the extent that I have 
before steted. The trustees who hold the legal 
etlste-'-theequitable freehold being in the inmates df 
the hospital— apply the proceeds in an eleemosynary 
way ; iimble, most probably, that they hold the legal 
estate as tnistees, to hand over some of the money 
to the p^sons entitled to take the moAey or other 
bsoeflts under the trust, only in an eleemosynary 
lense. There is nothing in the rest of the Reform 
Act to say that the recipient of an estate given to 
him from eleemosvnary motives is a man not as 
weQ qusHfied as the owner of the largest estate in 
the ldng<lodi. . 

KumaOj J. — ^I am of the same opinion. Mr. 
tUnnen aaka as to reoontider tiie decision in Simpson 
r. IftAiMOfi, upon the ground that since that decision 
this comty in the two cases of Hetirtley v. Banks 
and Fntmaa r. Gmiuford, have laid down principles 
whidi would not conHict with the actual decision in 
that CMC, but which would induce the court to 
come to a different conclusion upon the facts ; but 
it seems to me he has failed in showing an identity 
of dffcnmatanoes between those oases and Sbnpmm v. 
Wi&umnj for there is between the facts of those 
otsesand the case of Sin^aon v. WtlkinMn the impor- 
Untdistiiiclion that has been adverted to by my Lord, 
namely, that in those two cases the property was 
Tested in persons who, as trustees, had active trusts to 
perfonn, without the objects of the bounty of the 
donors in either case taking that which could be 
said to amount to an equitable estate in any par- 
ticular land ; whereas, in Simpaon v. WWamon^ there 
is no such body exercising any such active trust, 
but the management of the property was from the 
beginning vested in tliese inmates themselves. They 
managed it, and let portions of k ; aivd although it 
is true, as Mr. Hannen says, that an estate in mere 
joint tenancy might not qualify each claimant, and 
that they deal with' the granary over the various 
rooms, dividing the profits amongst themselves as 
joint tenants, yet with the rooms themselves they 
deal severally and separately, and make a profit of 
those rooms, and when a portion of the property 
cHmies to be sold, they are the persons who sell 
without the intervention of a trustee or any govern- 
ing body ; they receive the profits of the sale, and 
expend those profits upon the land for their own 
benefit. Under these circumstances it seems to me 
that, as my Lord has pointed out, the inmates in the 
other two cases had no equitable estate in the lands, 
but that Uie facts in SiiMpaon v. WWataon show 
there was an equitable estate in the lands in the 
inmates. 

Decision a^ffirmed. 

Attorneys : for app., Anwry^ Traoera and Smtth ; 
for resp., Clarke, Son and Rawlins. 
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KloctioH lato — Bonnufh vote — Quahyicatian — Rtsidmce 
for twelve months witliia the boroagk — Inytrisonment — 
2 Wid, 4, c. 45, «. 27. 

A person claiming to be placed vpoii the register of voters 
far a borough, as having been an occupier for twelve 
calendar moniis of premiies within the borough, in the 

[BiAO. Cas.— Vol. m.] 



manner required by sect. 27 of the Reform Act 
(2 Will. 4, c. 45), had been for a considerable por- 
tion of that period in a gaol not within the limits 
of the borougn, nor within seven miles of it, having 
been imprisoned for committing an assault, witliout 
any option of paying a fine. His house had been 
occujptod, and his business carried on, by his servant 
during his absence, and he always had the intention 
of returning home at the-end of his imprigmment : 

Held, that he had not redded ta the horsntgh within the 
meaning of the stahtte, 

Sembk, if the imprisonment had been on eioil precessi, or 
for noapaytmn$ of a fine, the residence wevld ActoS 
been sufficient. 

Case stated by the barrister appointed to revise 
the list of voters ior the borough of Kidderminster. 

At a court held before me for the revision of the 
lists of voters for the borough of Kidderminster, 
Richard Powell duly objected to the name of Thomas 
Guest, jun. being retained on the list of persons 
entitled to vote in the election of a member far the 
borough of Kidderminster, in respect of the occu- 
pation of a liouse in Stourbridge-street, in the 
parish of Kidderminster borough, on the ground 
that the said Thomas Guest, jan. had not resided 
for six calendar months next previous to the last 
day of July in the present year within the aaid 
borough, or within seven miles thereof. 

The qualification of the said Thomas Guest, ioii. 
was duly proved in all other respects. 

On the 27th Feb. in the present year the said 
Thomas Guest, jun. was convicted of an assattti«nd 
committed by the magistrates of the borough of 
Kidderminster to Worcester gaol for six months' 
imprisonment without the option of paying a fine. 
He duly served the said term of imprisonment, and 
returned to Kidderminster on the 25th Aug. in the 
present year. 

Worcester gaol is situate more than seven miles 
from the borough of Kidderminster or any part 
thereof. At the time of his conviction the said 
Thomas Guest, jun. resided at the above-mentioned 
house, and carried on there the business of a butcher 
and fcleerseller, and after his conviction, but before 
leaving Kidderminster, he made arrangements by 
which the said businesses were carried on, and the 
said house was occupied by his servant on his behalf 
during his absence, to whom he gave the key of the 
house, and paid him los. per week to conduct the said 
businesses. His furniture remained undisturbed in. 
the house during his imprisonment, and immediately 
on the termination thereof he returned to his said 
house, and has continued to reside there ever since. 

The said Thomas Guest, jun. is a widower, and 
has no family. 

It was contended on behalf of the said llichard 
Powell, that under the circumstances stated the 
said Thomas Guest, jun. had not resided for six 
calendar months next previous to the last day of 
July in the present year within the said parish of 
Kidderminster borough, or within seven statute miles 
thereof, or any part thereof. I held that, under 
the circumstances stated, the said James Guest, jan.' 
had resided for six calendar months previous to the 
said last day of July in the present year within the 
said parish of Kidderminster borough, and I there- 
fore retained his name on the list of voters. 

The said Richard Powell having given notice 
that he was desirous to appeal from my decision, I 
allowed his appeal. 

If the court shall be of opinion that, under the 
circumstances stated, the said Thomas Guest^ 
jun. had not resided for six calendar months 
previous to the last day of July in the present 
year, within the said parish of Kidderminster 
borough, then the name of the said Thomas Guest, 

Q 
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JQQ. shall be expunged from the list of voters, and 
the register of voters shall be altered accordingly. 
But if the court shall be of opinion that the said 
Thomas Guest, jun. had resided during the time 
and in manner aforesaid within the said parish of 
Kidderminster borough, the register of voters is 
to remain unaltered. 

Keeme, Q.C. for the app. — ^The resp. had not 
lesided for six months previous to the 81st July, for 
the imprisonment caused a break in the residence. 
It was not even as if the imprisonment had been for 
debt or nonpayment of a^ne, which the resp. could 
have put an end to when he pleased by paying the 
4ebt or ilne. As to the meaning of the word resi- 
dence and the effect of imprisonment as a break of 
lesidence, he referred to 

WHthom v. Thomas, 7 H. & G. 1 ; 

Rtig. V. The InhOntanttof Stdford, 12 Q. B. 106 ; 

HcartMdy, RotherfieUL 17 Q. B. 746; s. a nom. J7m. 
T. The Overmen of Ilartield, 21 L. J. 65, M. C; 

Mto. V. The Inhabitants of PotterhanioortL K AK 
§62; 8.C.28L. J. 56,H. 0.; 

Mu, V. The fnhabittmis of HaHfax, 12a B. Ill; 

Jieg. V. The Inhabitants of Seend, 12 Q. B. 188; 

Rm. v. Thelnhabitamts qfBamsl^ 12 Q. B. 198; and 

6 Vict o. 18 (the Bapstration Act). & 79 ; 

9 & 10 Vict 0. 63 (the Poor BemovsU Act), s. 1. 

KarMce, Q.C. (A Bourhe with him) for the resp. 
— ^The resp. during the whole time of his imprison- 
ment had the animus reooiendi, and therefore it con- 
stituted no break in the residence : 
JVaot v. Davis, 4 C. B. 444; 
Jhmstom v. Paterson, 2 C. B., N. 8. 495 ; a c. 26 L. J. 

267,0. P.; 
A» V. AfitcheO, 10 East. 511; 
Reg. y. The Overseers of Ilolbedk, 16 Q. B. 404. 

Eele, C. J. — ^I think that the revising barrister was 
wrong, and that the claimant did not acquire a vote. 
The statute, as part of the qualification, requires 
that the claimant shall have resided for a certain 
period within the boundary of the borough, and the 
claimant upon the present occasion was in prison 
under a sentence for misdemeanor for a great part 
of the time during which the statute requires 
residence as the qualification. Now, did he reside 
during the time that he was so imprisoned ? I will 
assume that he had a house, and that he had a wife 
and family, and the animus revertendi as soon as his 
imprisonment might be over, but during the time that 
he was imprisoned he had not the liberty to return, 
he had lost the liberty of returning by a wrongful 
act on his part leading to such a confinement as 
prevented his being bodily present. Now, the 
doctrine sppears to me to be laid down very cor- 
jectlyin Mr. Elliott's book at p. 204 (2nd edit.): 
'* In order to constitute residence the party must 
possess a sleeping apartment, but an uninterrupted 
abiding at the dwelling is not requisite. Absence, 
no matter how long, if there be the liberty of 
returning at any time and no abandonment of the 
intention to return whenever it may suit the 
party's pleasure or convenience, will not prevent 
a constructive legal residence; but if he has 
debarred himself of the liberty of returning 
to such dwelling by letting it for a period, however 
short, or has abandoned the intention of returning, 
he cannot any longer be said to have a legal resi- 
dence there." Now, the learned author has put it, 
^3f he has debarred himself of the liberty of return- 
ing to such dwelling, he has not a legal residence," 
and he has put the two examples "by letting it," or 
** by abandoning his intention to return." I think 
that the claimant did ** debar himself of the liberty 
of returning to such dwelhng." He was voluntarily 
suilty of a criminal act by reason of which, accord- 
ing to the laws of his country, he was put in 



prison. His power of moving was taken away from 
him, and he lost the liberty of returning to his 
dwelling. If we had to discuss the meaning of 
the word residence, we should have to advert to 
innumerable occasions in which the meaning of that 
word has shifted according to the shifting intention 
of the Legislature in the statutes in whicii the word 
occurs. For the purpose of bankruptcy a man vaky 
be held to reside in a prison where he can carry on 
his business and see his debtors and creditors, and 
attend to other matters of that kind. It has been 
held in one of the cases cited during the argument 
(iVtcu y. Davis), that a person imprisoned in 
Presteign gaol had a sufficient residence for 
the purpose of giving the bankruptcy cominis- 
sioners power to send for him and examine 
him. I should say that statute would be alio intuitu 
from the present statute, and I also should saj 
that in my opinion a party imprisoned for a civil 
debt would not have debarted himself irrevocably 
from having the liberty of returning to his dwelling, 
because, by payment of his debt, by compounding 
with his creditors, by obtaining protection under the 
Bankruptcy Act, or in various other ways, he would 
be able so to return. So in the case dted of a militia- 
man (Reg. V. Mitchell)^ his service is in some degree 
consistent with the power of returning home from 
time to time, whereas there is an absolute incapsbcity 
in the case of a person in prison on a criminal 
charge, without any option of paying a pensdty. 
I think that all those cases can be well tUstinguiahed, 
and that in this statute the Legislature, in bestow- 
ing the qualification, proceeded partly upon resi- 
dential considerations, and partly upon oommercial 
considerstions, desiring that the privilege should he 
exercised by a person who resided, or had commer- 
cial interests, in the district, and so was likely to have 
his attention turned to the interest of the district, and 
through that district to the interests of the nation 
at la^e. If a person is imprisoned, he is not, in 
my judgment^ compljring with the requisites of the 
statute. If imprisonment for fiye months would not 
takeaway his qualification, I do not see why an 
imprisonment for two years, or Kdy other number of 
years, should not allow him still to be qualified. It 
would be elu<yng the intention of the Legislature, 
requiring that there should be residential or com- 
mercial qualification in the district and a residence 
there, to say that a man who has been absent in 
cons^ucnce of his own wilful misconduct has com- 
plied with the qualification of *^ residence." 

Btles, J. — ^I am of the same opinion. It is not 
necessary nor convenient to lay down any universal 
rule as to what is the result of the cases cited as to 
a legal inability to reside; that is, how far the 
inability created by the claimant's own criminal and 
volunta^ act, and not by his misfortune, will break 
the residence. In the first place, this case is 
distinguishable from the case of sickness or acci- 
dental absence, which are none of them legal disa- 
bilities. This case is distinguishable from the cases 
of persons being innocent and remanded for acts 
not caused by their own criminal and voluntary nets. 
It is distinguishable from a case of legal process 
under a capias ad satisfaciendum^ and from ^e case 
of imprisonment for nonpayment of a fine; because 
in both cases the payment of the debt or the fine 
would relieve the party from imprisonment. £x- 
treme cases may be put on both sides, and there is 
as much inconvenience in those extreme cases on 
the one side as on the other. On the one side, 
it may be said that imprisonment for twenty-four 
hours may deprive the party of his franchise ; on 
the other side, there is the case put by my Loid of 
an imprisonment for two years or more. Under 
those circumstances, I confess, I was hardly able at 
first sight to reconcile the difSculties that presented 
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tiieiDselves. I agree with my Lord that the revising 
4«mster was wrong. 

Keatixg, J. — I ani of the same opinion. Though 
this case, no doubt^ has been involved in consider- 
4tble difficulty by considerations as to where the line 
-ahoold be drawn, still I am of opinion with the 
^iber members of the court, that a party who debars 
himself from actuaUy residing by lus own criminal 
.act, does not constructively reside. 

Judgment for the app. 

Attorneys: for the app., Lawrence and Markhy ; 
.for the resp., H, Smith, 



Powell (app.) v. Jones (resp.) 

Election hw^ Borough voiU — Payment ofratee — Com- 
peeitum — Appropriation of payments — 2 WilL 4, 
c 46, s. 27 — i ^ 6 Vict, c. Ixxiu 

JL per mm occupy mq a house and garden in a borouah, and 
also two aifoining houses, compounded with the over- 
seers according to the provisions of a local Act^ and 
mas in comequenee assessed to the poor-rate in respect 
cfaH thepraniseSf at about oner-half of what he would 
otheneise have been assessed at. He substquentlu 
' improved the house and garden^ so as to raise their 
'OHnuai value to more than 10/., and cqpplied to the 
overseers to rate him in respect thereof separatdu from 
the other houses^ for the purpose, as he told tnem, of 
emsbUfig him to get a vote. Some arrears of rates 
were tim due, and as he tUd not then pay them, the 
ooerweersdid not alter the rating. He subsequently 
^ paid more than enough to pay all rates due in respect of 
lAc Aottse andg€Bden, hut not enough to cover the arrears 
in rtapect of the whole of the premises, and the over- 
seers iqapropriated the payment to the arrears, nothing 
ieug said at the time of payment respecting the pre^ 
Mttses in remect of which it was made. The revising 
barrister allowed him a vote in respect of the house and 
garden: 

Sfid, on offteal, that there was sufficient evidence from 
whidk Ae barrister might infer that it was understood 
teweea the daimant and the collector at the time of 
payment, that it was made for the rates due on the 
house and garden in reqtect of which the vote was 



Case stated by the barrister appointed to revise 
*the list of voters for the borough of Kidderminster. 
At a court held for the revision of the list of 
voters for the borough of Kidderminster, Richard 
Powell objected to the name of William Jones being 
.retained on tiie list of persons entitled to vote in 
"the election of a member for the borough of Kid- 
•derminster, in respect of property occupied within 
the parish of Kidderminster borough. 

The said William Jones occupied in St. John- 
street, within the parish of Kidderminster borough, 
for twelve calendar months previous to the last day 
ol July in the present year, a house and garden of 
upwards of the clear yearly value of \QL 

The said William Jones was the owner of the 
said house and garden in his occupation, and also 
> the two adjoining houses. 

Ihe said William Jones, some years since, under 
•the provisions of an Act made and passed in the 
■ fourth year of the reign of her present Majesty 
i^ueen Victoria, entitled " An Act for better assess- 
ing and collecting the ix>or-rate8 in the borough of 
Kidderminster, in the county of Worcester," com- 
pounded with the overseers for the said borough 
- for the poor-rates of the above houses for the term 
of one year, and by entering into such composition 
only one-haif the amount was assessed on the said 
hoiwes and garden for poor-rates as would have 
4)een assessed thereon if the said William Jones 



had not entered into such composition. At the 
expiration of the year for which such composition 
was entered into, and down to the month of July 
last inclusive, the July rate being made and 
allowed en the 22nd day of that month, the over- 
seers continued to assess the said house and garden 
on composition, although the said Wm. Jones did 
not enter into any composition agreement with 
them other than as above stated, neither did he 
attend any meeting of the overseers for the purpose 
of entering into any other composition agreement, 
but the demand made by the overseers, and the 
receipt given by the collector, stated that the rates 
were composition poor-rates. Subsequently to the 
said Wm. Jones entering into such composition as 
aforesaid, and previously to the Slst July 1868, he 
made improvements to the said house and garden 
by which the clear yearly value was raised to 
upwards of \(SL 

The said Wm. Jones in Oct. 1863— but he could 
not state the precise day— claimed to be rated sepa- 
rately from the said two other houses, and to the 
full rate for and in respect of the house and garden 
in his oocupaticm, for the purpose, as he then stated 
to the overseers, of *' getting his vote ; *' but he did 
not at the same time pay or tender the arrears of 
rates then due. The overseers did not alter tho 
rating in respect of the said house and garden in 
the occupation of the said Wm. Jones. 

The composition rate laid in Oct. 1868 amounted 
for all three houses and gardens to As, dd, ; there 
were arrears of former rates brought forward of 
M.3s.9d The total rates then due in respect of 
the three houses were 1/. 8«. 6dL 

The said William Jones, subsequent to his 
claiming to be separately rated as aforesaid and 
previous to the 20th July in the present y6ar, paid 
to the overseers of the said borough the sums of 
lOt. and I2s, 6dL, making together IL 2s, 6d, which 
was more than sufficient to pay all rates due pre- 
viously to the 5th Jan. last in respect of the houso 
and garden in his ow n occupation, but at the time 
of making such piyment he did not state or specify 
to what rate or in respect of which house he paid 
the said amounts, and the collector placed tlie 
amount against all the rates due, namely, ll.Ss.ikL 

It was objected on behalf of the said liichard 
Powell that the name of the said Wm. Jones should 
be expunged from the list of persons entitled to vote 
in the election of a member for the borough of 
Kidderminster in respect of property occupied 
within the said parish of Kidderminster borough, 
inasmuch as he had not been rated in respect of such 
house and garden to all rates for the relief of the 
poor in such parish of Kidderminster borough mado 
during the time of such his occupation as aforesaid. 

Secondly, that the said William Jones had not 
paid the poor-rates payable from liim previously to 
the 5th Jan. on or before the 20th July in the 
present year. 

I held that the said William Jones was rated in 
respect of such house and garden to all rates for tho 
relief of the poor in such parish of Kidderminster 
borough made during the time of his occupation, 
and that ho had paid the poor-rates payable from 
him previously to the 5th Jan. on or before the 20th 
July in the present year, and accordingly retained 
his name on the list of voters. 

The said Richard Powell having given notice that 
he was desirous to appeal from my decision, I 
allowed his appeaL 

If the court shall be of opinion that, under the 
circumstances stated, tho said William Jones was 
not rated in respect of such house and garden to all 
rates for the relief of the poor during the timo 
aforesaid, or that he had not paid the poor-rates 
payable from him previously to the 5th Jan. on or 
before the 20th July in the present year, then tha 
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name of the said William Jones is to be expunged 
from the list of voters, and the register of voters is 
to be altered accordingly. 

But if the court shall be of opinion that, under 
the circumstances stated, the said William Jones 
was rated in respect of such house and garden, and 
had paid all rates payable fh>m bim previously to 
the 5th Jan. on or before the 20th July in the pre- 
sent year, the register of voters is to remain un- 
altered. 

KetmSi Q.C. appeared for the^app^ and contended^ 
that the claimant had not complied with the requi- 
sitions of sect 27 of the Reform Act, 2 WilL c. 45, 
as he had not paid the full rates. He also referred to 
17 Gea 2, c. 38.:8. 4 ; 
Sex V. Gwrge, 6 A. & £. 805. 

Kanlake, Q. C. (12. Bourke with him), for the rosp., 
was not called on. 

EsLi;, C. J. — It seems that the party is rated, and 
we should assume that the mto was a valid rate, and 
that, as his name has been upon the mte^book, and 
any objection such as those Mr. Keaae has alluded 
to might have been set right, if we oan take the 
rate primA facie to be valid we need not go into 
those questions which possibly might arise if it were 
a doubt whether the party was rated. Then, has he 

Said his rate? Now, there was much strength in 
[r. Keane*s argument, that the payment ought to 
be appropriated, and if not appropriated by the 
payer, that the receiver has aright to appropriate it. 
Actual express words are not essential ; the thing 
may be done in the course of business, or by what 
one may call a tacit expression' between the parties ; 
and though there is very little to found an observa^ 
fion on in the statement of the case, it is clear to my 
mind tiiat the resp. desii^ to be qualified ; he knew 
tiiat he ought to pay the arrears of rates in order to 
be qualiflMl, and he did pay enough to pay off 
the arrears, but he did not use words to appropriate 
it to the arrears. I cannot say that there is a great 
deal as a question of fact to be discussed about the 
matter. It appears to have been all before the 
revising barrister; he has given attention to it, 
and he has found as a fact that the party had so 
paid as to redeem the qualification. I do not think 
that he was disentitled. 

Btlbs, J. — ^I am of the same opinion. The rate 
is primA facie good ; at all events it is only rever- 
aible on appeal. With respect to the appropriation 
of payments, there cannot be the least doubt as to 
the intention of the payer. I think the receiver 
knew what tiio intention of the payer was; but 
whether that be so or not, there is at least evidence 
viously to the 5th Jan. last in respect of the house 
and garden in his own occupation, but at the time 
of making such payment he did not stato or specify 
to what rate or in respect of which house he paid 
the said amounts, and the collector placed the 
amount against all the rates due, namely, 1/. 8«. 6(f. 

It was objected' on behalf of the said Richard 
Powell that the name of the said Wm. Jones should 
be expunged from the list of persons entitled to vote 
in the election of a member for the borough of 
Kidderminster in respect of property occupied 
within the said parish of Kidderminster borough, 
inasmuch as he had not been rated in respect of such 
house and garden to all rates for the relief of the 
poor in such parish of Kidderminster borough made 
during the time of such his occupation as aforesaid, 
bat he had paid. The revising barrister has found 
that he had, and that being so, it is impossible for 
vs to say that he is not qualified. 

KsATiKO, J. — ^I am of the same opinion. Mr. Keane 
very frankly admitted that if what passed when the 



resp. churned to be rated had passed when he paid 
the rate, there could have been no doubt that theco 
would have been complete evidence of an appropri- 
ation. The revising barrister does not find what 
time elapsed between the claim and the paymenL 
and it is quite consistent with all the facts stated 
that, in truth, the same impression may have been 
in the minds of both the payer and the receiver at 
the time when the payment was actually made. 
There was, therefore, strong evidence of approprii^ 
tion ; and the revising barrister was right. 

Judgmtntfor the retp. uith cosd. 

Attorneys i for the app^ Lawrence and Marki^ f 
for tiie resp., //. Smith. 



FowBLL V. Bbaimbt. 

Election law — Borough vote^~4^wd\fi€atitm — Ocema*- 
tion of premiges by a person not o/juU age — 2 WiH, 
4, c. 46, ». 27—6 Vict, c. 18, s. 40. 

A person claiming to be placed upan the register of voters 
for a borough^ as Itamng been an occmpier for ttcelse 
calendar months of premises in the borm^ in the 
manner required by sect. 27 of the Reform Act 
(2 Will, 4, c. 45), need not Juwe been of the fvU age 
of twenty-one years at the time when hts occupcUionof 
the premises commenced, it being sufficient if he is oj 
full age when he applies to be placed upon the register. 

Per Erh^ C J, — The question which a remstng barristar 
has to decide for himself y whenever a person claims 40- 
be placed upon the register^ is lAu, ^^Ifan eketimt 
were now going on would the claimant be kgetHy 
quaHfied to vote f** 

Case stated by the barrister appointed to revise 
the list of voters for the borough of Kidderminster.. 

At a ceurt held before me for the revision of the 
list of voters for the borough of Kidderminster, 
Frederick Bradley duly claimed to have his name 
inserted in the list of persons entitled to vote in 
the election of a member for the borough at^ 
Kidderminster, in respect of the joint occupation 
of a foundry and premises at Clensmore. in t^e 
parish of Kidderminster borough. The said Richard 
Powell duly objected to the name of the said 
Frederick Bradley being inserted in such list of 
voters. 

The siud foundry and premises were in the joint 
occupation of Frederick Bradley and his brother 
Samuel Bradley for twelve calendar months next 
previous to the last day of July in the present year. 

The said Frederick Bradley attained the age cf 
twenty-one years in the month of March in the 
present year. 

At the said foundiy the trade or business of 
ironfounders was carri^ on under the firm of John 
Bradley and Company. 

It was objected on behalf of the sidd Kichard 
Powell that the said Frederick Bradley's name 
ought not to be inserted in the list of voters for the 
parish of Kidderminster borough inasmuch as— 1. 
As the said Frederick Bradley was only twentj-oae 
years of age in March in the present year, he could 
not have occupied as owner or tenant the said 
foundry and premises for twelve calendar months 
previous to the last day of July in the present 
year. 2. The said Frederick Bradley was not of 
full age during the whole of the twelve calendftf 
months previously to the last day of July in the 
present year. 

I held that the fact that the said Frederick Bradkjr 
had attained the age of twenty-one years in Bfsrdi 
last did not preclude him from occupying the said 
foundry and premises for twelve calendar months 
previous to the last day of July in the present year. 
And I ftlao held that the minority of the said* 
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Frederick Bradley during a portion of the twelve 
^alemUr montlii previous to the last day of July in 
the present year, did not of itself constitute a dis- 
qualification to his name being retained on the list 
^ voters, and I therefore retained his name on the 
list of voters. 

The said Richard Powell having given notice that 
he was desirous to appeal from my decision, I allowed 
hissppeaL 

If the oourt shall be of opinion that the said 
Frederick Bradley's having attained the age of 
twenty-<iiie years m Maich last did preclude him 
from ooeupying the sud foundry and premises for 
twelve calendar months previous to the last d^y of 
. Jaly in the present year and was a disqualification, 
then the name of the said Frederick Bradley is to be 
'Opwiged from the list of voters and the register of 
TOlers b to be altered accordingly. 

But il the court shall be of opinion that the said 
Frsdoiek Bradley's having attained the age of 
twenty'^ne years in Mareh last did not precludt 
him from occupying the said foundry and premises 
for the time and in manner aforesaid ; and that the 
■linority of the said Frederick Bradley during a 
tportiou of the said twelve calendar montiis previous 
to the laa^ day of July in the present year was not 
a disqualification, the register ol voters is to remain 
'Uaaltend. 

KeoM, (X C. appeared for the app. and referred ^ 
2WiU.4,c45,8.27; 
6 Yict c 18, 8. 40. 
Jhukunt y. FeUden, 7 If. ft G. 182. 

Kanhkej Q. C. {Jt Bourke with him) appeared for 
•thsresp. 

Eruk, CJ*. — ^I think in- this case that the revising 
^hsrrister wae right. The qualification given by the 
2 Will. 4, c. 45, 8. 27, is that ^^ eyeary male person of 
.full age, and not subject to any legal incapacity," 
vi4k) shall occupy the proper premises, shall, if duly 
ngistoed, be entitled to vote. It is by the proviso 
.fiorided that '* uo such person shall be so registered 
m any year unless he shall have occupied such 
pnmiaea for twelve calendar months previous to the 
'iMt day of July in siwdi year." The person entitled to 
vote must be ii full age at the time when he claims 
to vote. By the statute I am about to refer to, he 
MiQst be equally of full age at the time when he 
ehuma to be put upon the register ; but does the 
statute enact Uiat he must beol full age at the time 
when the twelve months began to run, during which 
he must have occupied the property that qualifies 
him? I think that the statute intended no such 
thing ; and though it has put in the words " every 
male person of full age, and not subject to any legal 
incapacity, who sAofi occupy within such city or 
borough, and as owner or tenant, any house, &c., of 
the yearly value of not less thtti 10/., shall, if duly 
registered, &c^ be entitled to vote," tiie meaning of 
tlat ia "• who thall have occupied," and the proviso 
ii^ **that no sudi pfvson shall be so registered in 
ai^yeajr unless he shall have occupied such pre- 
mises as aforesaid for twelve calendar months," 
where I think that **such person" means such 
penKm of full age, without any legal inciqiacity 
4tf the time of dmming hit vote ; and I think that 
this statute, 2 Will. 4, c. 45, ought to be con- 
strued together with the 6 Vict. c. 18, s. 40, and 
that statute makes perfectly clear the .idea that 
iras in my mind, namely, that the question for 
the revising barrister is the question whether, at 
the time when the claimant claims to be put upon 
the register, he would, if an election was being held, 
be a party qualified to vote according to the proper 
dsBcription. Really and truly the revising barrister 
was substituted for a discussion at the polling booth, 
pmimi exeupUy whether the party was qualified or 



not. The words of sect. 40 of the 6 Vict. c. 18, are 
that the revising barrister *<Bhall expunge the 
name of every person whose qualification, as stated 
in any list, shall be insufficient in law to entitle 
such person to vote." That makes the revising 
barrister imagine to himself, that an election is 
going on and that a vote is tendered, and he 
must ask himself, **Is the claimant entitled 
according to the description here given?" That 
part of the section relates to qualification by 
property. But then you come to the objections and 
the striking out. The same idea is presented in 
respect of full age, ** and in case the same (qualifi- 
cation) shall not be proved to the satisfaction of such 
barrister, or in case it shall be proved that such 
person was then (that is at the time of making up 
the register) incapacitated by any law or statute 
from voting in the election of members to serve in 
Parliament, such barrister shall expunge the name 
of every such person from the lists." I will imagine 
an election being held ; a party comes up claiming 
to have his name put on the register ; the revising 
barrister has a right to ask him, "Are youof full age ? " 
if the party is incapacitated, he is ordered to expunge 
the name, and therefore it comes to this, no man 
diall be put upon the register until he proves his 
capacity to vote if an election were going on ; and 
therefore it is clear to my mind that what the 
Legislature intended was, that those who aie of full 
age at the time of an election, and have the other 
requisites, shall be entitled to give their votes. Upon 
the construction contended for on behalf of the 
app. in this case it would create a disability— that 
the party could not vote till twenty-two years old ; 
whereas the Legislature has for a long time con- 
sidered that a man is of age at twenty-one, 
and of full capacity for the enjoyment of all his 
rights. 

Byles, J.— I am of the same opinion. The statute 
7 & 8 Will. 3, c 25, s. $, enacU, whatever the 
common law may be, that infants shall not vote, 
and shall not be elected. That makes the votes of 
infants void, and subjects elected infants who pro- 
eume to sit in Parliament to very serious penalties. 
Kow, we ought not, unless we are obliged) to extend 
the time of legal incapacity beyond the term of 
twenty-one years, reckoned at the time of voting. 
Of the questions which can be asked at the 
election, the question relating to the voter's 
majority is not one; and, therefore, it is abso- 
lutely necessary that he shoiUd be of fuU age at 
the time of registration. Now, we are asked, with- 
out any necessity (as it seems to me), to strain the 
words of the Act of Parliament, and go further and 
say that, on the true construction <2 sect. 27, he 
must have been of age from the commencement of 
the occupation which confers on him the qualifica- 
tion. The words are, ''every person of full age, 
who shall occupy," — that is, as my Lord has pointed 
out, " who shall have occupied for twelve months." 
Now, he may occupy for twelve months under two 
categories, either <rf which would fall within the Act 
of Parliament. He may have occupied for twelve 
months, being during the whole or part of the time 
under age, which, I apprehend, would be within 
the words of the Act of Parliament, and he may 
have occupied for twelve months, being during the 
whole time of full age. It seems that the conten- 
tion of the counsel for the app. is this, that he 
must insert this additional qualification, '* being of 
full age during the whole time of such occupation." 
There is no necessity to do that in order to give a 
sensible construction to the Act of Parliament. As 
I said before, the other construction seems to be the 
natural one, and it is not followed by the conse- 
quence of extending the period of nonage from the 
age of twenty-one to twenty-two. 
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Keatiko, J.— I am of the same opinion. The 
only difficulty I had in this case was as to how far, 
if Mr. Keane*s argument were not to prevail, an 
infant could be kept off the register who had occu- 
pied for twelve months ; but the 40th section of the 
6 Vict. c. 18, to which Mr. Keane referred, and 
which my Lord commented on, has removed any 
difficulty I felt upon the subject. Therefore I think 
the revising barrister was right. 

Judgment /or the ratp. 

Attorneys: for the resp., £a«?rcnc« and J/ar/%; 
for the app., 11. Smith. 

Thursday/, Jan, 12, 18C5. 

SMrrH (app.) r. Foreman (resp.) 

Election law — County franchiae — Qftalijication — Rental 
of 60/. — Joint occupancy — Tacking of rents of 
different tenements— 2 Will, 4, c. 25, s, 20—6 Vict, 
c. 18, «. 73. 

A per$on daiming a county vote occupied land at an 
annual rental of 40/., (tnd occupied other land in t/te 
same county held of the same landlord, Intt under a 
different tenancy, at the annual rental of W, jointly 
with amother person. He claimed to aad the moiety 
of the latter rent to the rent for which he was solely 
tiedfle, in order to gain a qwuijication for the county 
franchise as paying rent to a greater asnount than oOL: 

Held, that neither by the Reform Act nor t/ie Reaistra- 
iion Act was he tpiaUfiea to vote, and tliat nothing in 
those Acts authorised the tacking together of rentals 
for which he wax solely and jointly Uaole, so as to make 
a gross rental sufficient to confer a qualification. 

At a court holden at Ashford, in the eastern 
division of the county of Kent, on the dOth Sept. 
1804, for the revision of the list of voters for the 
parish of Brayboume, Henry George Allen duly 
objected to the name of John Rolfe being retained 
on the list and register of voters for the said 
parish. 

The facts of the case are these : — 

The name of John Bolfe appeared on the copy of 
the register of persons entitled to vote as follows : 
"John liolfe. West Brayboume, occupation of house 
and land. West Brayboume f and his name had stood 
in the register thus for several previous years. John 
Bolfe had during the qualifying period and for 
several previous years occupied solely as tenant a 
house and land at West Brayboume, for which he 
was bond fide liable to a yearly rent of 40/. He had 
also occupied during the qualifying period, and for 
several previous years as tenant jointly withhis father, 
imder the same landlord, other lands, three-fourths 
of which were also in West Brayboume, and about 
one-fourth in a neighbouring parish, also within the 
said eastern division, for which he and his father 
were bona fide liable to a rent of 64/. per annum. 
The hiring of these latter named lands was at a 
different and subsequent period from the hiring of 
the first-mentioned house and land, of which John 
was sole tenant. 

I decided that, inasmuch as the occupation and 
holding of the joint tenant is per tout as well aa per 
mi, and that John Rolfe was actually bond fide liable 
to pay to one landlord a yearly sum as rent exceeds 
ing oOL, that is to say, 40/. for his sole occupation^ 
and 82/. at least as his bond fide share of the rent 
of the joint occupation, for the lands and other 
tenements holden and occupied by him as aforesaid^ 
he was entitled to be retained on the same list and 
register of voters by virtue of the 20th section of 
2 Will. 4, c. 26, which enacts that " every male per- 
son of full age who shall occupy as tenant ainy 
lands or tenements for which he shall be bona fide 



liable to a yearly rent of not less than 50/. shall be 
entitled to vote,'* and I retained his name on the* 
register and list of voters accordingly. 

If the court shall be of a contrary opinion, the- 
name of John Rolfe ought to be expunged from the* 
said register of voters for the eastern division of • 
Kent. 

Henry G. Smith, on behalf of Henry George 
Allen, was the app. from this decision, and F. 
Foreman, on behalf of J. Rolfe, was the resp. 

R, Bourke appeared for the ajip.— The two rents 
paid by the claimant cannot be joined together so as 
to make up 50/. He pays 40/. for rent within the 
provisions of the Reform Act, and 82/. for rent- 
within those of the Registration Act, as he is sole 
tenant of lands at 40/. and joint tenant of lands at* 
64/. The case differs only from Gadsby t. Barrow,. 
1 Lutw. 142, inasmuch as in that case the properties 
were held under different landlords. lu this case 
they are held of the same landlord. He referred U>- 

1*2 Will. 4, c. 25 (the Reform Act), s. 20 ; 

5 & 6 Vict. c. 18 (the Registration Act), s. 73. 

ffannen (^Underdoum wiili him) for the resp. — No* 
reason can be given why the Legislature should. 
prevent a man from tacking two single holdings^ 
held under the same landlord. It has never, how-r 
ever, been decided. Elliot, in his book on Re^stra- 
tion, says that rovising barristers have differed in 
opinion on the subject. It has been decided under a 
local Act requiring a certain rental to give a qualifi* 
cation for voting that the rentals of separate tene- 
ments may be tasked : 

Ry.Tke Churchwardens of 8U Pancras, 1 A. * K 80a 

Eble, C. J. — ^I think that the decision of the 
revising barrister in this case was wrong. The- 
qualification given under the Reform Act is a rent 
of 50/L The claimant pays a rent of 40/., and h&- 
cannot qualify without the aid of the Registra- 
tion Act, 6 Vict. c. 18, which provides for the- 
qualification of persons occupying jointly. The 
words which give that qualification are precisely 
limited, and I do not feel myself at liberty to say. 
that any qualification arises out of a state of tilings- 
not mentioned by the words of the enactment, 
"where any such lands and tenements shall be- 
jointly rented and occupied by more persons thaa^ 
one, eadi of such joint occupiers shall be entitled* 
to be registered and vote in such election as last 
aforesaid in respect of the lands -and tenements 
so jointly rented and occupied,- in case the ycariy. 
rent for which they shall be bond fide liable in. 
respect of such lands and tenements shall be of an 
amount which, when divided foy the number of suxdt* 
occupiers, shall give a bond fide rent of not less than 
50/r for each and every suchoocupier, but not other- 
wise." Now the claimant occupied, jointly with his 
father, another tenement, for which they together 
were liable for G4U, and the claim is to have 32/. of 
the jointly-Fentedf>remi8e» added to 40L, and so to^ 
make up the 50/. But the words of the statute do- 
not aurf^rise the junction of- these two rents. If 
he claims under the qualification given to the joint 
occupants he must diow a joint occupation giring. 
to*eaeh of the joint occupiers 50/. If theyhavo 
eaeh less than 50/. 'the statute says they shall not 
be quaKfiedv I -do not pretend to fathom the inten- 
tions of the Legislature further than the clear words 
of • the enactment guide me. The first statute says, 
if'youare a tenant for 50/. you may vote; Uio- 
second' says, if you are a joint tenant, and hold 
lOOL- jointly with another person, then each or 
you may vote ; but unless the joint holding is such 
as to give every one of the joint holders 50/.. then 
you are not entitled. It may be that the difliculty 
pfiaddiog the separate rent to the appcMtionment. 
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of a joint tenancy might be expected to create con- 
fudon; bat I do not pretend to fathom the in- 
tentiona of the Legislature. It seems that the 
claimant is unqualified under either of the statutes, 
and that the rerising barrister's decision is wrong, 
and most be reversed. 

Williams, J. — I am entirely of the same opinion. 
It seems to me impossible to come to any other con- 
dusion upon the language employed in the 78rd 
section of the Registration Act, and upon the ordi- 
nary construction of the words used. 

WiLLKS and Keatitco, JJ. concurred. 

judgment far the app. 

Attorney for the app., H, Smith, 

Attorneys for the resp., AtMrif, Traven and 
Smith. 



Jan. 13 and li, I86;>. 

Flatcher v. Boodle. 

BoUb — PaifmesU by incoming tenant of proportionate 
part of a rat€— 17 Geo. 2, c. 88, s! 12—2 WW. 4, 
c 45, a. 27. 

A. entered on the occupation of some premises in a borough 
before the \st Aug. 1868, and claimed in respect of 
the mam to be registered as a lOL househoider. The 
outgoing tenant left part of a rate, which was made 
m April 1863, ana extended to September, unpaid; 
neither did A. pay it, as it was not demanded of him ; 
neither was his name inserted in the rate ; he, however, 
paid the subsequeiit rates, which were made half 
gearfy: 

Held ( WiBiams, J. dissenttente), notwithstanding the 
• 1214 section of 17 Geo. 2, c 38, whidi enacts that the 
inttossing tenant is liable to pag a proportionate part 
of smch rate, and the 27th of 2 WilL 4, c. 45, which 
enacts that no householder shall be registered unless 
he has paid all rates pavaUe from him in respect of 
thsfnremises for which he dmms ; that, as he had no 
notice from ike parish officers to pcof the proportionate 
part of the rate of April 1868, it was not payable 
from tdm within the meaning of the 27th section, and 
that he was entitled to be registered 

This was a consolidated appeal from the revising 
barrister of the borough of Cheltenham. 

J. Flatcher duly objected to the name of James 
Barrington being retained on the list of voters for 
the borough of Cheltenham, on the ground that a 
portion of the poor-rate for the qualifying year had 
not been paid. It was proved before the revising 
barrister, that the poor-rates of the parish in which 
the qualif jring premises are situated are made half- 
yearly; and that one was made in April 1868, 
which extended to the following September, when 
another was made which extended to March 1864, 
in which month a new rate was made, which is the 
existing rate. 

The voter went into occupation of the qualifying 
premises prior to Aug. 1, 1868, but paid no portion 
of the rate then in existence, which was not 
demanded of him, neither was his name inserted in 
that rate. 

It was contended against the voter, that inasmuch 
as 2 Will. 4, c. 45, s. 27, requires the payment of all 
rates payable from the voter, he should have gone 
to the overseers and paid his portion of the April 
1868 rate, to which he was rendered liable by 17 
Geo. 2, c. 38, s. 12, and if any dispute had arisen 
as to the amount they could have had it settled 
by the justices in the manner provided by that 
section, and the voter having failed to adopt this 
course, he was disqualified, for the omission was not 



remedieil by any provision in the Registration Acts, 
as 6 & 7 Vict. c. 18, s. 75, only applies to a mis- 
nomer, or inaccurate or insufficient description. 

The revising barrister held that, as the Act of 
Geo. 2 docs not say that the incoming tenant shall 
pay, but only that he shall be liable to pay, and aa 
his proportion which he is so liable to pay must 
before be can pay it be first ascertained either by 
agreement between the parties, or in case of dispute 
by the decision of two or more justices of the 
peace, and as by 6 Vict. c. 18, s. 75, a person in 
other respects qualified shall be considered as 
having paid all rates when he shall have bond fide paid 
all sums of money which he shall have been called 
upon to pay as rates, therefore an unascertained 
proportion which the voter had never been called 
upon to pay was not such a rate as had become 
payable from him in respect of the qualifying pre- 
mises within the meaning of 2 Will. 4, c. 45, s. 37, 
and he overruled the objection and retained the 
name. 

If the court should be of opinion that the 
revising barrister was wrong, the name of J. Bar- 
rington was to be expunged from the list. There 
were three other cases in which the same point was 
raised, which were cotisolidated with this case. 

Sect. 12 of 17 Geo. 2, c. 88, recites that " persons 
frequently remove out of parishes and places with- 
out paying the rates assessed upon them, and other 
persons do enter and occupy their houses or 
tenements part of the year, by reason whereof great 
sums arc annually lost to such parishes," and 
enacts, 

That whore uny person or persons shfttl come Into Or 
oocopy any honse, land, tenement, or hereditamenL or other 
premises, oat of or from which any other person assessed 
shall be remoTod, or which at the time of making suob rata 
was empty or onoccapied, that then every person so remor- 
ing from, and every person so coming Into or occupying the 
same, shall be liable to pay to snoh rate in proportion to tfa» 
time that snoh person oocapied the same respectively in tha 
same manner and under the lilce penalty of diatress as if suoh 
person so removing had not removed, or such person so 
coming in or occupying had been originally rated and assessed 
in such rate, which said proportion shall, in caae ofdl8pate» 
be ascertained by any two or more of His Majesty's Jnstioea oC 
the] 



Sect. 27 of 2 Will. 4, c. 45, which confers a vote 
upon the occupier of a house, &c., of the annual 
value of 10/L, if duly registered, provides that 

No such person shall be so ragisteredln any year nnleas such, 
person shall have been rated in respect of such nremises to all 
rates for the relief of the poor, ftc, or nnlesH he shall have paid 
on or before the 20th day of July in such year all the poor% 
rates and assessed taxes which shall have become pajrable fron 
him in respect of such premises previously to the sixth day of 
April then next preceding. 

Sect. 75 of 6 Vict. c. 18, after reciting 2 WilL 
4, c. 45, and that doubts had arisen how far any 
misnomer or inaccurate or insufficient description in 
a rate of the person occupying any such premises aa 
in the said recited Acts arc mentioned, enacts 

That where any person shall have occupied such premises as 
in the said recited Acta are mentioned, for twelve calendar 
months next previous to the last day in July in any year, and 
sooh person being the person liable to be rated for such pre- 
mises, shall have been bond fide called upon to pay in respect 
of such premises all rates made for the relief of the poor ia 
such parish or township, during the time of such his occupa- 
tion so required as aforesaid, and such person shall have bonA 
fidt paid, on or before the twentieth day of July in such year, 
all sums of money which he shall have been called upon to 
pay as rates in respect of such premises for one year pre- 
viously to the sixth day of April then next preceding, such 
person shall be considered as having been rated and paid all 
rates in respect of such premises within the meaning of the 
said recited Act^ and be entitled to be registered in respect of 
the same in any year; any misnomer or uiaecurate description 
in any rate of we person so occupying or of the premises occu- 
pied notwithstanding. 

DowdesweU, for the app., contended that the statute 
of 17 Geo. 2, c. 38, created a liability to pay such 
proportion of the existing rate as the outgoing 
tenant had not paid from the termination of hia 
tenancy, and that this proportion not having been 
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paid, it was payable by the claimant under sect. 27 
of the lleform Act, and he was bound to pay it in 
order to be entitled to vote. If he did not know the 
proportion, it was easy for him to have ascertained 
il and then tendered the amount to the parish of&cer, 
and then, in case of dispute, he could have had the 
amount settled by Uic justices. He cited 

Bishop V. SnmBey, 2 O. B. 90 ; 

Ford V. Smedieu, 12 C. K 622 ; 



ckfiad 



Moss V. Lick/idd, 7 M. A G. 72. 

Cknwbell Fortter, for the resp., contended that no 
part of the existing rate was payable by the incom- 
ing tenant until a demand hacl been made upon him 
of the proportionate amount of the existing rate to 
which he was liable. That, on a demand being 
■Mde> then the sum demanded, if not disputed, 
became an existing debt, *' payable" by the incoming 
te^ant. If disputed, two justices were to assess the 
amount to be paid, which, when *' assessed," but not 
before, could be enf(»ced by distress-warrant, if 
payment were refused. That the incoming tenant 
ooHld not know what amount waa his proportion of 
the existing rate until a demand was made ; for the 
outgoing tenant might have paid the whole, and rates 
wese irregular as to the periods when they were nuule, 
dififered in their amount, and were doe when made ; 
th^y were not on the same footing as assessed taxes, 
foiv as Maule, J. pointed out in Ford v. Smtdk^t 
tb^jp were ascertained in amount, and were made 
pi^^blie quarterly. That even if the unaacenained 
aoMMint which a man was liable to pay was a sum 
** payable from him " within the 27th section of the 
Beform Act, it was nevertheless cured by the 75th 
Mc^onof eVictc. 18. 

I>owde$weU replied. 

EBj.fi, C. J.— In this case the question for the con- 
•ideration of the court is, whether the claimant is 
diaqualified from voting by reason of the non- 
payment of rates which have become payable 
irom him in respect of the qualifying premises. 
The facts are, that the claimant came into poe- 
session before Aug. 1863, and that the custom in the 

Krish was to make rates half-yearly. The claimant 
s paid all the rates during the time of his occupation 
of the premises, but some portion of tJie rate, from 
April to Oct. 1868, was left unpaid ; and it is con- 
tended that portion had become payable from him 
▼ithin 2 Will. 4, c. 45, s. 27, by virtue of 17 
Geo. 2, c 38, s. 12. In this case some arrear of that 
nte had been left unpaid by the outgoing tenant, 
but, until the sitting of the revising barrister, the 
claimant believed that everything due from him had 
been paid. Mr. Dowdcswell contends that there 
was a liability to pay under the statute of Geo. 2, 
and that the rate was ** payable from" the claimant 
by virtue of that statute ; but I take the words of 
the 12th section of that statute to mean that the 
claimant was subject to be made liable to pay a pro- 
portion of the rate, and not that he was primarily 
liable. It was not a liability of which the claimant 
had a means of knowledge. The amount depended 
on a contingency, because the outgoing tenant 
might have paid the rates beyond the time that 
he was in occupation, and until the claimant had 
been called upon to make good the default of 
the outgoing tenant to pay the whole rate, I think 
that amount was not " payable " by him, and that he 
was not disqualified under the 27th section of the 
Seform Act. The words in that proviso, ** payable from 
him," in my opinion involve the idea of a definite 
sum jmyablc in pxuenti, of which he has been guilty 
of some default, and it was not a sum which the 
claimant had no possibility of ascertaining till called 
upon to pay it. The words in the section are " pay- 
able from him," not *' in respect of what he shall 
have become liable to," but in respect of *< what 



shall have become payable," and until the contin- 
gent amount of his liaJbility had been ascertained, 
he could not know what was payable fcom him. The 
proviso takes away the franchise in case the claimant 
has not borne his share of the public burden im- 
posed by poor-rates and assessed taxes. But poor- 
rates differ totally from assessed taxes, the latter 
being payable at certain periods and of certaiii 
amounts, whereas the extent of the poor-rates caxut 
not be foreseen, as they are laid according to the 
requirements of the parish, and in some cases a 
peremptory mandamus may be made by the Q. B. to 
make and pay them forthwith; they are due the 
instant the rate is complete. This rate, too, 
is variously paid; by the wealthy, at any time the 
collector chooses to call for it ; from the poor as 
it can be obtained. Nobody, therefore, oan tell what 
has been left unpaid by the outgoing tenant. It 
might be, if the tenant were rated at one shilling in 
the pound, and the rate was collected weekly, that 
the sum might be a halfpenny per week, and the 
outgoing tenant might have left an arrear of only 
a week or so ; was the election agent to be able to 
disfranchise the incoming tenant because these 
trifling sums had not been paid, and of which he 
could know notliing ? It is clear to my mind tiiat 
the proportiooate amount of the rate never became . 
"payable" until the amount was ascertained ; and I 
think, therefore, that the revising barrister was 
right in his decision. 

Williams, J. — I have the misfortune to differ 
with the rest of the court. The franchise was made 
subject to certain conditions, one of which was that 
the party claiming to vote shall have paid, before 
the 20th July, the poor-rates which shall have 
become payable from him in respect of the pre- 
mises ; and the question is, has the claimant fvUDIed 
that condiUon? It appears to me that he has not. 
Under the statute of Qea 2, the incoming tenant is. 
liable to pay his portion of the exisdng rate, and the 
question is, what proportionate amount is payable 
by him ? It is said that it is not payable by him, 
because, wh^her he is liable to pay any given 
amount depends on a variety of circumstaaoes not 
ascertained, and until they are ascertained no par- 
ticular amount is payable. But the statute of 
Geo. 2 says he is ^* liable to pay," and I am 
of opinion that he is liable to pay a sum i^hidi 
becomes payable within the meaning of the 27th 
section of the licform Act. I think ho is liable to 
pay the proportionate part of the rate when ascer- 
tained, and it matters not whether there mtgr be a 
difiiculty in ascertaining it or not ; and as to no 
demand being made, it cannot properly be made 
for a thing that is already payable. He is therefore 
liable for the proportionate amoun^ whatever that 
amount may be. That being so, it is impossible to 
say that the claimant has paid all the poor-rates 
to which he has become liable in respect of his occu- 
pation, or that he has paid all that have become 
payable, inasmuch as he has not paid the proportion 
of the rate due from him under the statute of 
Geo. 2, and which I think he is liable to pay, and is 
payable from him under the words of that statute. 

WiLLES, J. — I am of oinnion that the revising 
barrister was right, or at all events I cannot' see my 
way clearly to say that he was wrong. The question 
no doubt is one of very considerable nicety. The 
incoming tenant could not know what portion of 
the rate was paid, and no claim was made on him 
by the pari^ officers. The revising barrister held 
there was a distinction between nonpayment of 
such a rate, and nonpayment of a rate inade while 
the claimant was in occupation. The incoming 
tenant cannot be bound to take notice if such a 
rate were paid, and unless one goes the Itmgth of 
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itt^ag that he was bound to make the inquiry, how 
was he to know ? I think the statute of Geo. 2 
was not intended to regulate generally the rights of 
outgoing and incomiDg tenants, but to give the 
parish cheers a remedy in respect oi a proportion of 
Ibe rate according to the time of occupation ; and 
proTision is made in the case of an outgoing 
tenant not paying the rate. There is a distinction 
between the c«vlinary liability to pay a rate, and the 
• conditional liability to pay where the outgoing 
tenaot has not done so. In construing this Act it 
slMmld be borne in mind, that the register is but 
evidence of the right to vote, and that the liability 
under the statute of George is but a condition 
imposed upon the right; and I see no reason why 
the- curdmary law respecting conditions should not 
be Mplied. The daimaint is entitled to have the 
'^waifil.ion enforced against him, with the same 
atBOtness as a condition regarding any other right 
would be enfoirsed but no more. The parish officers 
irere like the obligees in an ordinary bond, and 
•the claimanit was like the obligor. If the coadition 
1hi4 pot been performad theordiaaiy piinciple ought 
to be applied, which was to give notice, and the 
notice ot^t to be given by the person who was to 
reoeive the money 9r the estate, otherwise there 
•oould be no forfeiture. That penon here is repre- 
sented by the parish officers, and until they gave 
notioe of the rate being due, there was no default. 
I ftink therefore that this claimant is entitled to his 
▼Qte. 

KxjontQy J.— I agree with my Lord and ray 
litoiher Willes that the revising barrister was right. 
Tlie ehdmaat not having himself necessarily any 
optica of the state of tilings which would make the 
^listing rate payable by him, when he entered 
vpota .-& oocnpanon, thm was an obligation on 
aoine one to give him notice, and I think the psxish 
oflloers ought to have done so. The statute of 
<Seo,.2 contemplates the outgoing tenant going away 
iuyt leaving the rate unpaid, and the rate so unpaid 
Voold bec^e payable by the incoming tenant. 
But it seems to me to be a reasonable construction, 
tlia;t no demand having been made, or notice given 
to the claimant that a proportion of the existing 
Tate was due, it has not been shown this was a rate 
**payable" by him. 

Dtcition affirmid. 



Tuesday, Jan. 17, 1865. 

C£|tin to Q voU OM a 40s, freeholder in respect of a 
sMre in a music-hall — Shareholders entitled to a mare 
in the profits. 

Tht >apfi» ckdmed a right to wd& in rupect of a share 
in a nmtio'kaiL The mprietors had in 1864 % 
dud vested the musie-haUf and tlm power of manage* 
ment, in trusteeSy reserving to thenuehes a right to 
proportionate shares of the profits, Imt no direct 
■ interest in the lands or property, and one of the pro- 
vkione of the deed was, that if all the proprietors 
shotdd not execute it, the same SMuld nevertheless bind 
all the parties who did execute the same : 

Meld, in accordance with the case o/* Bennett v. Blain, 
^at the claimants had no direct interest in the land so as 
to entitle them to be registered, but only a share of the 

. profits, and also that the argument that some of the 
proprietors had not executed was not available on 
account of the provision above referred to. 

At a oourt held before me, the revising barrister 
axipointed to revise the list of voters for the West 
]£ding of the county of York, Thomas Hadfield 
4»bjected to Charles Stanley as not having been 
entitled on the last (jay of July 1864 to have his 



name retained, on the list of voters for the town* 
ship of Sheffield in and for the West Riding. The 
name stood on the copy of the register Delating to 
the township of Sheffield as follows : 



ChrlstlaA 
name. 


Place of 
abode. 

SI, ThxoK- 

mortoDHnroet, 

London. 


Nature of 
qoalification. 


Place in 
township. 


CkarloB 
Stanley. 


Freehold 
shares. 


MttBio-haa 
Sarry-etTM^ 



By a deed made on the 2nd Oct 1828, certain 
persons became entitled to undivided freehold sharea 
in the Sheffield Munc-hall, and claimed to be on 
the register of voters, and it was admitted that the 
provisions of that deed were such as to qualify 
them to be there. A subsequent deed, dated the 
13th June 1864, was prepared, a copy of which la 
appended to and is to be read and tidien as a part 
of this case. 

It was agreed that the Income rooeived by the 
claimant, and by each of the other four claimants 
after-mentioned, is in annual amount sufficient to 
qualify, if the oourt should be of opinion that he 
and they are in other respects qualified and entitled 
to remain on the register. This deed was, previous 
to the S.lst July last, executed by but thirty-two of 
the proprietors of shares in the music-hall, they 
being proprietors of 1 10 out of the whole 184 shares.. 
Hiere are twenty-five other proprietors by whom it 
was not then executed : by some small niimber of 
whom it has since been executed. Hie present 
claimant and the four other claimants after-named 
had, however, all executed this deed previous to 
dlst July last, as also had all the new trustees. 

It was oontonded, for the claimant, that the 
second deed of the 13th June last had not yet come 
into operation so as to constitute a new body of 
tiuatees; and inasmuch as twentv-five proprietors 
representing the seventy-four 184th shares luive not 
yet executed the deed, that until the whole had 
signed no trustees thereunder are effectnaily ap- 
pointed and the rights of those who have not are 
not affected by its provisions. It was also urged 
that the said deed could not operate in aoy way 
until it had been executed by all the shaveholders^ 
and that the only deed before the court was the 
original deed of 1828. 

It was also argued, on behalf of the claunant» 
that even if the effect of the deed of the 18th June 
was to create a body of trustees for the purposes 
therein named, such creation would not destroy the 
equitable freehold interests of the claimant and hia 
co-];voprietors in the music-hall. 

For the resp. it was ai^ed that the proprietors, 
being resident in various distant places, and in- 
asmuch as it would, in all probability, be long 
before the deed of 1864 could be executed by all of 
them, cUttse 32 of that deed was inserted for the 
▼eiy purpose of making the deed valid and effectual 
as to the share of those who from time to time 
executed it, even although not executed by all of 
the proprietors ; that all the present claimants had 
executed the deed of 1864, and that their shares 
were therefore liable to the operation of it ; that 
each proprietor of an undivided 184th share was 
competent to execute a deed declaring trusts respect- 
ing his share, and that, on the execution of such 
deed, his share would be liable to such trusts ; that 
what one could do without the concurrence of any 
intermediate number of proprietors, he could do 
without the concurrence uf all, and bind his own 
shares as effectually as all the shares would be 
bound by the execution of all, and that in this 
instance a majority of the shareholders holding a 
majority of the shares, and all the new trustees had 
executed the deed of 1864, and they had therefore 
practically the power and control in their hands. 

Under the circumstances I was of ofonion that tha 
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claimant ought not to have been oi^ the regiiter, 
and expunged his vote. If the court should be of 
opinion that the said Charles Stanley and the oUier 
claimants are not disqualified under the provisions 
of the said deed of 18th June 1864, the register 
should be amended by the insertion of the names of 
the said Charles Stanley and the other claimants ; 
but if the court should be of opinion that they are 
disqualified by that deed, then the register should 
remain as amended by me. 

This is a consolidated appeal of five oases, 
which all depend on the same decision; and I 
hereby appoint John Freeman, a party interested 
and consenting, to appear for the apps., to prosecute 
the said appeals, and I hereby appoint liobert John 
Gainsford in like manner to be reap, in the said 
appeals. 

The deed of the 13th June 1864 was made between 
the proprietors of the music-hall, whose names and 
seals were affixed of the first part, and the trustees 
of the second part; and which after reciting the 
deed of 1828 vesting the fee of the music-hall in 
trustees for the proprietors, and a subsequent mort- 
gage under the powers of that deed, contained a 
mutual agreement between the parties thereto, that 
the Sheffield Music-hall, and the shares, estates and 
interests thereDfi of the parties of the first part 
should be governed by the rules thereinafter appear- 
ing numb^i}d 1 to 83. 

The following are the material rules :— 

1. Tlia partiea hereto of the eeoood put, their heira, ssirignB 
and HuooeaaorB In ofBoe, Bhall be troetees of the SheCHeld 
Httsic-hAU, exid ehall have the veveral powers hereinafter ap- 
I)earing and dlstingnlahed by the letters A. to L : 

A. To vest or cause to be vested the feenrimple and inheiit- 
anoe of the Sheffield Mnsio-hall in themsetvee or any of their 
body for the time being or in such person or persons as the 
trustees shall think proper. 

Bw To give directions to the said Oflley Shore, Ids heirs and 
assigQi, or other the person or persons for the tfane being 
entitled to the fee-simple and Inheritanoe of the said Sheffield 
Music-hall, and to the said Marcus Smith and James Henry 
Barber, or their executors, administrators and assigns, or 
other the person or persons for the time being entitled to the 
tenu of yean mentioned in the said indenture of the 9Sth day 
of Aug. 1S5S, with regard to any lease, mortgage, sale, 
ogreement, deed, conveyance, or assurance action, suit or 
other proceeding, matter, or thing virhich the trustees may 
think it proper that the persons reoeivtaig such direottons 
fihould make, begin, do, or concur in. 

C. To grant or cause to be granted any lease, or create any 
tenancy for any period not exceeding a tenancy from year to 
year, and snbject to any provision. 

D. With such consent as is mentioned in mle 7, to grant or 
cause to be granted any lease, or create any tenancy for any 
period exceeding a tenancy from year to year. 

£. With such consent as aforesaid to enlai^pe or alter tlie 
exhiting boUdings, and to acquire any additional land, boJld- 
InxB, easements or rights. 

F. To pay off, transfer, or otherwise deal with any mortgage 
for the time being existing, or to make or cause to be made any 
new mortgage either in fee or for any term of years or other- 
wise for any sum or sums not exceeding the amount of such 
existing mortgage. 

G. With such consent as aforesaid to make or cause to be 
made, any new mortgage eidier in fee or for any term of years 
«r otherwise for any money exceeding 2MMR or other existing 
principal mortgage money. 

H. With such consentas aforesaid to sen. 

L To execute and cause to be executed such agreements, 
mortgages, conveyances, deeds and assoranoes, as they shall 
Chink proper, and to receive or direct the payment or receipt 
of any money, and generally to do all acts necessary for effect- 
ually exercising the foregoing powers or any of them, and 
eqwclallyto confer on any mortgagee or mortgagees any 
powers of sale or lease or other powers, and upon any sale to 
make any reservations especially with regard to minerals or 
easements. 

J. Generally in all matters not hereinbefore specified to deal 
with and manage the Sheffield Music-hall as if the trustees 
were the absolute beneficial owners thereof. 

K. To receive the rents and annual profits and all income 
and capital monies arising from the Sheffield Music-hall or the 
exercise of the powers aforesaid. 

I4. To make from time to time bye-laws for regulating their 
proceedings as amongst themselves, and especlsily to name a 
quorum for meetings of their own body. 

S. Out of the rents and annual profits, and money in the 
nature of income and not capital, the trustees shall annually, 
or oftener if they think proper, declare a dividend, and such 
dividend shall be divided amongst the proprietors, according to 
•Ihair respective shares in the Sheflleid Mnsie-halL The trustees 



may, from time to time, set aside sooh money <lf any) aa they 
shaU think proper, as a reeerved fund, to meet oontingenoias 
and in aid of future dividends, and such reaerved fund shall 
rank as capital until it is otherwise appropriated. The reserved 



fund shall never, however, exceed 600L ; it may be inveeied 
by the trustees upon any securities allowed by law for 
trust-money, or upon mortgage of freehold, copyhold, or lease* 



hold hereditaments, or upon the mortgages or debentures; 
or if prefsrential stocks or shares of any municipal or other 
corporation or company incorporated bv special Aot of Par- 
liament, and the income therefrom shall rank as Income from* 
the Sheffield Music-hall. 

7. The several powers hereinbefore given to the trustees, 
and rsspeotivttly distinguished by Che letters D, F, O and H, 
shall be exercised by the trustees with the consent of tha pto- 
prietors, testified by the resolution of a special general meet- 
ing of them, or by writing under the hands of such number of 
the proprietors as shall represent two-thirds of the shareaL 
**FOBM 09 TBAHsnta, 

"I, , of , being the proprietor of tha ahaier 

Na in the Sheffield Music-hall, in comridaration of tha som 
of £ sterling, paid to me by , of , do hereby 

grant the same share to the said , his hain andaaafgns, 

subject to the proviaiona of the aasodatloiMlaad, dated dia 
18th day of Jane ISH and to any mlas in force In pwnaaoa 
of such deed ; and t the said do hereby aoeapt tha 

said sharea, subject to such provisions and mlea 

**Aa witness our hands and seala this day of ** 

81 If all tile propriatora of shares In the Sheflleld MaHo- 
hall shall not execute these prssenta, tha same ahaU navar- 
theless bhid all the parties who do execute the same, and tha 
same proportion of majorities of the parties who do so execute 
shall bind the whole of them as are hereinbefore appointed tc^ 
bind the whole body of prcqprieton. 

Cfeeubify Q.C., for the app., contended that the 
deed of 1864 did not deprive the shareholders of the* 
equitable interests which they had preyiooslj en- 
joyed, but merely altered the management of the 
affairs of the musio-hall ; and that the shares were 
actual shares in the building itself, and not merelji 
in the profits, and consequently that the caae did 
not come within that of Annttt v. Bbnii, 9 L. T. Bep* 
N. S. 606; 15 G. B., N. S., 538; and also that the 
deed was not operative until all the propiieUm hadr 
executed it. 

Hanneny for the resp., contended that as to the- 
last point the 82nd rule was conclusive ; and as to 
the other, that the shareholders had only a right to 
a share of the profits, and had no direct interest ia 
or right to any specific jwrtion of the property of 
the company, and therefore that they were not 
qualified to vote. 

Cleathyy in reply, referred to 
Baxter v. Ji^iwi, 7 M. <fc Gr. 19& 

Erle, C. J.— I am of opiiuon that the decision of 
the revising barrister ought to be affirmed. I have- 
looked at the provisions of this deed, and at those in 
the case of Bennett v. Biain, and it seems to me 
that the two deeds operate substantially to produce 
the same interest, and that is the interest in the 
profits which are made by the management of the 
concern. I take the principle laid down by my 
brother Williams in BMnett v. Biain to be sound in, 
law ; that under deeds like this the shareholder has 
no direct interest in the land, but only a right to a 
share of the profits. The point about the whole of 
the shareholders not having executed, I think, ia 
not available for the app., because the 32nd clause- 
has made a provision that the deed shall be binding 
on every one who executes it, which precludes the- 
app. from any benefit on that point. 

Williams, J. — I am also of opinion that we are- 
bound in this case by the case of Bennett v. Blain ;■ 
the principle on which that case was decided is 
quite applicable to the present, and I do not see 
anything that Mr. Cleasby has said that prevents 
its application. • That principle I apprehend to be, 
that the trust on which Uie equitable claim in 
question is founded gives no direct right to any* 
portion of the receipts of the music-hall, but only 
to a proportionate share of the profits. That is a 
principle that has governed a long series of cases,' 
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on a question of whether this sort of property is 
real or personal estate within the Statute of Mort* 
main. On that principle all the cases have been 
based, and it seems to me it is impossible to say that 
this diecision is ivrong. 

WiLLBS, J. — ^I am of the same opinion, and I 
give judgment in the language of my brother Wil- 
liams in Bennett v. Blain, where he says " a share- 
holder in a company of this description has no direct 
interest in or right to any specific jwrtion of the 
property of the company, but only a right to 
receive a share of the profits." 

ICbatiko, J. — ^I am of the same opinion. I tlilnk 
there is nothing in this deed to distinguish this case 
in principle from the case of Bennett v. Biain, 

Judgment for the resp. 



Wedneedcuff Jan, 18, 1865. 

Scott (app.) v, Durant (resp.) 

Borough vote — Signature of case hjf reep. 

The revising barrister for a borough held his court on 
the 21 8t Oct .J when certain objections were raised by 
the attorneys of the resp. to the app*s vote. The 
barrister adjourned the court till the 28M, when he 
decided in fatfvur of the resp, on one point, cmd 
ageunst him on the others. He was asked by the app. 
to grant a case, which he said he would do, and it was 
agreed that all objections on points of law should be 
waived, and that the re^. should appear to answer the 
appeal; it was eUso agreed that the case should be 
brought to the barrister's chatnbers to be settled, 
and that the resp.'s attorney should have an opportunity 
of stating the points he had raised, which had 
been overruled. On the Ath Nov. the attorney of tlie 
(q>p, showed tlie case to the resp., but, as he was unable 
to show it to his attorn^, and as a point raised by 
him had not been inserted, he refused to sign it. On 
the following day the barrister signed it : 

Held, thcU the appeal must be struck out, as it was ifu»m- 
plete, and therefore not before the court. 

This was a rule calling on the app. to show cause 
why the case should not be struck out of the list of 
appeals in this court from the decisions of the 
revising barristers, on the grounds that there was no 
notice in writing given by or on behalf of the said 
app. before the revising barrister's court ; that Uie 
revising barrister did not state the case on his 
decision, or read the statement, or indorse or sign 
it in open court, or as required by the statute, 
6 Vict. c. 18, B. 42 ; and ^t the requisitions of the 
44th section of the said statute were not complied 
with ; and that no declarations were signed, and no 
resp. or app. appointed as required by the said last- 
mentioned statute ; and that Durant was improperly 
entered as resp. 

It appeared from affidavits produced that at the 
court of the revising barrister for the borough of 
New Windsor, held on the 2l8t Oct. last, Mr. 
Rogers, as attorney for Durant, the resp., raised 
certain objections against the names of the imp. 
and others being retained on the register. The 
revising barrister said that he should take time to 
consider, and adjourned his court to the 28th Oct., 
when he gave his decision in favour of the objector 
on one point, and against him on the others, and 
struck out thenames from the list. He was then asked 
by the parties who appeared for the apps. for a case, 
which he said he would grant if he could, but as it 
was getting near the end of the day, and a good 
deal of business to be done, it was agreed that all 
objections on points of law should be waived, and 
that the resp. should appear to answer the appeal 



in this court ; Durant at the time stating in open 
court that he would so appear, and that the appeals 
might be consolidated. This being settled, the 
revising barrister said that Rogers should have an 
opportunity of stating the objections which he had 
raised, and which had been overruled. It was then 
agreed that the parties should bring the case to the 
chamben of the revising barrister, which were i&- 
London, for him to settle. On the 4th Nov. nothing 
having been done prior to that day, Long, the 
solicitor to the apps., brought a draft of the case tv 
Durant, which he took to Reading: for Rogers's' 
approval, but as he was absent from home he brought 
it back and returned it to Long, stating that he 
could not sign it, as Rogers had not seen it, and also^ 
as a point raised by liim had not been inserted. 

On the 5th Nov., which was the last day fordoing, 
it, the barrister signed the case, and Long on the 
same day gave a copy of it to Durant. 

The rule having been obtained upon these facts, 

iSawyer now showed cause against it. — ^It waa 
agreed by the parties that the requirements in 
ss. 42-45, of 6 Vict. c. 18, should be dispensed 
with, which could be done, as they are merely direc- 
tory and not imperative, and the^ differ from ss. 62 
and 64, the latter having negative words in them 
which make them imperative, which the othera 
have not : (^Autev v. TojAam, 5 M. & Or. 1.) Then, 
they say that the barrister has no jurisdictioa to 
sign a case out of court, and that consent cannot 
give the jurisdiction ; and Knowles v. Hokhn^ 24 
L. J. 22$, £x., will probably be relied on. But 
there the Court held that there was no jurisdic- 
tion, because there were negative words, and it la 
not like a case where there is jurisdiction at firsts 
which is afterwards extended by the consent of the 
parties : {Andrews v. £lUotty 5 £. & BL 603.) Then 
it is said that, under sect. 43, Durant ought tohare 
signed the case, and been resp. ; but, as he did not 
decline to be resp. in writing, the banister could* 
not name any one else as resp., and therefore the 
signature, under sect. 44, became unnecessary. 
Then, by sect 8S, the barrister is to hold his court 
between the I5th and 81st Oct. and they there- 
fore say that section prevents the banister from 
doing «any thing after that date ; but I contend that 
is a {HTovision which only applies to the actual: 
business, and does not apply to the mere signing of 
a case, and even if it did, then it would be cured by ' 
the consent I have relied on. There is the cas» 
under the Irish Act, of Agnew v. Fowler, 1 Ir. 0. L.i 
Rep. 462, relied on by the other side, which, how* 
ever, I submit, is not good law ; and, even if it 
was, it does not apply here, as in that case ther 
was no consent between the parties. [Kbjltino, J 
—In Whithorn v. Thomas, 7 M. & Or. I, I was th . 
revising barrister, and signed the amended case ia. 
this court.] He also referred to 

Primg v. Estcowi, 4 C. B. 71; 

Freeman v. Jieed, 30 L. J. 123, M. C. ; 

R. V. Mayor of Rochester, 7 £. & Bl. 910. 

Griffits in support of the rule.— There was no-' 
consent to the case as now stated. There was aiv 
understanding that the app.*s attorneys should 
state a case subject to the approval of Rogers, and« 
then that it was to be taken to the revising bar- 
rister for signature. Then there was no written 
notice of the desire of the parties whose namev 
were struck out to appeal ; and the barrister did not* 
state the facts and his decision in writing, nor read 
such statement in open court to the app. and then 
and there sign it. Then, as this is a consolidated* 
appeal, the Act requires that the case should b^ 
stated and read in open court, and unless it is so 
stated and read there is no appeal. Now, the app. 
did not make the written declaration as required 
by sect. 42. There was no statement of the case hf* 
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the reviaing barriBter ; nor waa the case read in 
open court, nor signed then and there by the 
Wiister, nor signed by the app. at that time; 
nor was there such indorsement on the statement as 
lequired by the Act ; neither did the banister declare 
ihe-appeals consolidated, or appoint a resp* according 
to. sect. 44. Then, where the statute gives the sul^ 
ject power to appeal under certain conditions, these 
<ionditions must be complied with before the parties 
can appeal, and the matters required by the statute 
^annot be waived by consent, and even if they can, 
there was no consent here. 

Eri^e^ C. J. — ^A great many points have been 
xaised in this case, but we are obliged so give 
judgmept in favour of Mr. Griffits, on the ground 
thai the appeal is incomplete, and therefore not 
Mom us. 

Williams, Willes and Keatikg, J J. concurred. 
Ruk dbsolutt. 

Wednndaj, Jan. 25, 1865. 

S^ACKT (app.) V. Whushixest (leap^) 

GajM — Trapau in pursuit — Aiding andabtttum — 
11 j- 12 VicU c. 43, s, 5. 

T%^ rup. UHU ckarged h^on jutticn^ under. 11 ^ 12 
• VittL c. 48|.& S^ with aiding and abutting A» in com- 
mining a trBtpau t« purtuit of game. The evidence 
kefate the mmoiMtraiee was, that the retp. and A. 
were. driving akmg a high-road in a trap, and that 
A* gU downand went into an adjoining Jieid, and ekot 
. a hare whieh he brought back and placed in the treqt. 
The mm, remained in. the tnut, wkiek he kept atamUng 
etiU'titt A. returned witk the hare. The reap, then 
dfeive the trap along the road, A, waUang behind. A, 
«Ms eonoieted of tretpaeeing inpurauit o/gatne : 

JBdd^ that there was evidence from which thejttsttces 
might cMvict the resp, ofaiSng <md abetting in the 
offence of trcjtpassing in pursuit of game, and that the 
resp, might have been convicted as a principal, 

Caae stated by jnsticea under 20 & 21 Vict c. 48. 

AL a pefety sessions holden at Crockton, in and for 
Hwdivisioii of Focd, in the county of Salop^ on the 
Ittth Oct. 1864, an information was preferred by 
Chaslee Staoey (hereinafter called the app.) against 
^Ihomas Teeoe WhitehuBtt (hereinafter called the 
seep.) under sect. 5 of the Act of 11 & 12 Viet e. 48, 
^baaging that John Whitehurst, on the 11th Oct. 
1M4, at the parish of Pontesbuiy in the county 
aioMMud, did unlawfully commit a certain trespass 
l^yenteriDgaiid being in the daytime of the same 
•day upon a oertain piece of land i<n the posaession and 
•oaoupakion of Stephen Jones, there io search or pur- 
soit'Ol game, to wit, a have, without the licence and 
^consent of the owner of the land so tvespassed upon, 
or of any persons having any right of killing the 
game upon such land, or of any other person having 
jmy right to authorise the said John Whitehurst to 
«ntes or be upon the said land for the purpose afore- 
mdi contrary to the form of the statute in such caae 
jfu4^ and provided ; and that Thomas Toece White- 
liuvst, of the Mount) Shrewsbury, in the said county, 
vas then and there present aidiag and abetting the 
•aid- John Whitehurst to do and commit the sud 
«fiEenoe. And upon the hearing we dismissed the 
•aid infmination against the said Thomas Teeoe 
Whi^urst upon the grounds hereinafter stated. 

The' said John Whitehurst was, before the hfiaring 
of the above information, convicted of the trespass 
.4liid fined in the penalty of 21, and costs. 

. Upon the hearing of the information it was 
jpoved on the part of the app., that on the U th Oct 
1864, at the parish of Pootesbury, in the county of 
.fialop^ the said John Whitehurst a^d the xesp. were 



passing along the turnpike-road in a trap on their 
way to shoot at the Oaks Farm, belonging to their 
sister; and when near the Learcrosa in the said 
parish of Pontesbury, the trap, which was driven by 
the said Thomas Teece Whitehurst, was stopped, 
and that the said John Whitehurst got out of the 
trap and entered a field in the occupation of Mr. 
Stephen Jones with a gun and a dog, and shot 
a hare, which he picked up, and on retummg into 
the tumpike-Toad, where the trap had stopped a 
minute or so, gave the hare to the reap., according 
to the evidence of two witnesses at the distance of 
100 yards and a quarter of a mile respectively. The 
reap, then drove along the road, and the said John 
Whitehurst walked about Hre or six yards behind 
the trap to the public-house at the Lea-cross. 

It was contended, on the pert of the reap., tiiat he 
was not an aider and abettor in the trespass, inasmuch 
as he was passing along the tumpikc-road for a 
Uwf ul purpose on his way to shoot on his sister's 
farm at the Oaks (which was not denied or ques- 
tioned), and that he (the reap.) was not there for 
the purpose of aiding and abetting in the commis- 
sion of the trespass, and that not having left the 
trap he could not be an aider and abettor ; and that 
so soon as the said John Whitehurst returned into 
the said turnpike-road, the trespass had been com- 
mitted and completed. And we being doubtful 
whether upon the evidence given before us the resp. 
was in law an aider and abettor, tfiought it right to 
dismiss the case as against the said resp. Thomas 
Teece Whitehurst 

A copy of the depositions accompanies this case, 
and which copy, so far asreUtcs to the said Thomas 
Teece Whitehurst, is to be taken to form part of this 
case. 

The questions of law arising on the above state- 
ment for the opinion of the court therefore are. 

First, whether the said Thomas Teece Whitehurst 
was an aider and abettor in the commission of the 
trespass within the meaning of the said Act of the 
11 & 12 Vict c. 43, s. 6. 

Second, whether the said dismissal is valid or 
otherwise. And the court is humbly solicited, 
according to the power vested in thia court by the 
said stetute 20 & 21 Vict c. 48, to remit the oaae to 
us, the said justices, with the opinion of the court 
tliereon, or to make such other otdet as to the court 
may seem fit 

//. Jofnes, for the app., was stopped. 

Unifmond, tor the resp., referred to 
lift 12 Vict c. 48, S.5; 
Reg, Y,Seott,b 0,3,498, 

Eble, C. J.— We think that the case should be 
sent back to the magistrates. The duty is not 
thrown on tlie court of drawing inferences of fact, 
which is the duty of the magistrates. The question 
of law sent up to us is, whether there is any 
evidence on which, according to law, they could be 
justified in finding the resp. guilty of Uie offence. 
I find abundant evidence, on which the justices 
might do so, though I do not say that it was their 
duty to do so. From the facts before them, the 
magistrates came to the conclusion that the a|^ 
and John Whitehurst were engaged in the oommon 
unlawful purpose of taking the hare, so that the 
app. committed the offence which is comprised in 
aiding and abetting. 



WiLLiAxs, J.— The magistrates seem to have 
come to the conclusion that, in point of law, thera 
was no evidence upon which they could find the 
reap, guilty of aiding and abetting. It is clear that 
there was evidence. The definition of a principal 
in the first degree is a person who commits an 
offenoe with his own hands. That <tf a principal in 
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the second degree is a person who is present and 
siding and abetting. The evidence is that the trap 
was stopped, and that the reep., br what he did, 
promoted the capture of the hare. On the evidence 
it is clear that the resp. might have been convicted 
as a principal. The magistiates were jostified in 
ftnding him gail^ of aiding and abetting. 

W1U.S8, J.— I am of the same opinion. I agree 
that it would have been bettor if the resp. had been 
charged as a principal If the statement in the in- 
fonnation did not, if true, amount to an irresistible 
conclusion that John Whitehurst did trespass in the 
pursuit of game, I should think the information 
against the resp. bad; but I think that it in fact does. 
If the offence had been a felony, the resp. would 
have been an acoessory, but the distinction between 
principal and accessory is not neoessarv in a misde- 
meanor. There are terms of art such as /<^mce, 
bwyfariter, mwrdr^it, but it is sufficient to describe 
an offence in words which amount to an irresistible 
conclusion that the offenco has been oommitted. 
It is simplv a question if there was evidence of a 
trespaas. The witnesses proved not merely that 
there was a trespass in pursuit of game, but that it 
was committed for the use of the resp. 

Keatixo, J.—I agree that the facU show that the 
resp. participated in the trespass, and was a principal. 
The information would have bc^n more artificial if 
it had been laid under the Game Act instead of the 
Act of 11 & 12 Vict, c 48. 

Judgment for the app. 

Attorneys for the resp., Tate and Jourdain. 



Wbtmfsb (app.) i\ Uabnbt (resp.) 

Factory jlces— 3 * 4 Will 4, c. 108, ». 1—7 ^ 8 Vict, 
c. 16, 9. 78 — Sfanu/acture of cotton — CrinoUnt. 

A haUding in which steam power is used, and the niaau- 
fuctUTB ofcrinoUne steel and crinoline skirts is carried 
on, the process being that steel plates are cut into strips 
aaid cohered with cotton, the cotton being either wound 
round the steel, or plaited so as to make a case for the 
steel, and the steel strips when covered being sewn up in 
the skirts for sale, is a cotton factory within the mean- 
ing of the Factory Acts, 

Case stated by justices under 20 & 21 Vict. c. 43. 

On the I4th Oct 1864, John Jones Harney (here- 
inafter called the resp.) appeared in petty sessions 
before us to answer to a summons issued on the 
complaint of Frederick Hayes Whymper, sub- 
inspector of factories (hereinafter called the app.), 
charging that he, the resp., had offended against 
the Act made in the session of Parliament holden 
in the 18th and 14th years of Her present Ma- 
jesty's reign, intituled ^*An Act to amend the 
Acts relating to labour in factories," forasmuch as 
the resp. on the 26th Aug. last past, at the parish 
and borough of Sheffield, did unlawfully employ a 
female above the age of eighteen years, named Char- 
lotte Roxburgh, in the factory of him, the resp., after 
six of the clock of the evening of the said day, to 
wit, at thirty minutes past the same hour (and not 
to recover lost time as provided by the said Act). 
The resp. is the occupier of premises in Granville- 
street, in Sheffield, in which he carries on the trade 
of a manufacturer of crinoline steel, crinoline 
skirts, &c. There is a steam-engine on the premises, 
the power of whicn is employed to move and work 
machinery in three rooms used in cutting steel into 
strips, and working and preparing such strips as 
hereinafter described, and also in wrapping or 
covering the strips of steel with cotton thread as 
hereinafter described. There are four other rooms 
in the premises in which by hand sewing-machines 



are used, steel strips inserted into skirts and thtf 
skirts finished for market. 

The course of manufacturing crinoline st^lit, 
that the resp. purchases of the steel manuftusturerB 
sheets of steel rolled fery thin about three inches iA 
width and about fifty feet in length, #hich sheeti are 
cut by dreular shears into strips of from one SaiSk 
to three-sixteenths of an inch in width; these strips 
are then rivettM together by the ends in lengths of 
1000 yards or Ihereabouti, and are -reeled or wouhA. 
into eoils of about 801bs. each. The eolis are ikntm 
unwound, and as the strip of stecfl ^pifsses aleng, 1ft 
is exposed to the infloenoe of heat, tlien to that of 
oil, or passed over or between chilled dies or plated 
of cold steel. By this operation the steel strips ai«- 
hardened, and, being agahi Iveated, liecome prop^/ 
tempered, they are then grMmd or polished SakL* 
blued in a finished state, and avel^sn again r^M 
or measured out into eoils, of 86, 7^ and 144 yards' 
each. In this proeess wdmon are employed. ^oOft- 
portions of such colls an sold or ttsedv^intosktrts^ 
without undergoing any other process than has been 
above described ; but other portions are previously 
wrapped or covered trlth cotton thfead. Hiis cottoir 
thread is Invariably purchased by the resp. from spin-^ 
nen or their agents in hanks or bundles which on thtf 
resp.'s premises undergo no fnrthek' maanfactttriifi^ 
process, but by means of steam iK>wer are nexl^ 
wound or reeled up on bobbins of vwkras sizes for 
more convenient application around or about tiM* 
strips of steel. One process of such apptication Sm 
effected by a machine called a wrapping machine^ 
which by steam power turns the ootton thread Int6 
single file round and round the strips of steel, as 
a^iears by the sample now produced marked ** A.*^ 
The other proeess or application of the cottoa 
thread is effected by a macdiine called a plaitln|^. 
machine, which by steam power effects a covering* 
for the steel by the interlacing or plaiting it 
sixteen threads together around and over eveiy 
part of the strips, as appears from the sample now 
produced marked *' B." In the process of coveritig 
the steel with cotton, as above described, by steasot 
power women are employed. The whole <A CiMr- 
rooms and premises are within one boundary Or 
curtilage. 

On the hearing of the complaint before the 
justices tiie app. proved that he was sub-inspec- 
tor of factories for the district in which Shef- 
field is included ; that on the 26th Aug. last» ia 
consequence of some information, he went to the , 
works of the resp. in Granville-street between half-' 
past six and a quarter to seven o'clock in the- 
evening, and on going up stairs he found in a first 
room a number of girls and young women standinf^. 
in an opening on one side of the room, which he could 
best describe as resembling the bar of an inn ; andi 
that the persons were in the act of delivering their 
work to a woman inside an apartment, where tha 
skirts are received after they are made. Charlotte 
Boxburgh named in the information was at the bar- 
delivering or passing over skirts. Then he (the 
app.) prooeedcKl into a further room, and there 
seated on benches by the side of long tables he- 
found a second and larger number of females 
occupied in making up crinoline skirts. Two male 
assistants of the resp. were present, and he (the 
app.) pointed out to them what he conceived to be the 
iUegaUty of the proceedings in their being employed 
after six o'clock ; that he (the app.) had on previous 
occasions been in other parts of the resp.'s 
premises ; that there is machinery propelled by 
steam power, and Uie process in such other parte, 
carried on is the covering of steel with ootton by 
machinery which twists or winds the cotton round 
the steel ; that the piece of steel covered with cotton 
produced marked ^^A.** is similar to that made on 
resp.'s premises ; that the rooms in which theyoun|^ 
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women were working are within the outer gate and 
the boundary walls of the premises where the steam 
power is applied ; that some of the young women 
were employed in inserting or securing the covered 
•4iteel into skirts for garments called crinoline skirts. 
. On eross-examination by the resp.*8 attorney the 
^pp. stated that he saw no machinery in the two 
rooms, and the yoimg women could have done the 
work they were doing just as well at their own 
^mes. That the resp. is what is termed a crinoline 
manufacturer. The skirts referred to in the above 
evidence are composed of gores cut from pieces of 
oalico nets or plain or coloured cloths of various 
kinds, and sewed together into the folds or hems of 
which the strips of steel are run or inserted, and so 
the articles are formed into the female garment or 
Appendage called a crinoline skirt. 

On tho above statement of f actji and evidence we, 
the undersigned justices, were of opinion that the 
xe6p.'s premises at Sheffield were not and could not 
be called and considered, in the ordinary use of 
words, a cotton-mill, and did not become a cotton- 
mill or factory within the intent of the 3 & 4 Will. 
4, c. lOS, by reason of the application of the steam 
power to machinery used therein for manufacturing 
steel and cotton thread and other materials into 
crinoline by the means and in manner hereinbefore 
described. We were also of opinion that on such 
j^remises and for such a purpose the process of wrap- 
ping or covering by machinery crinoline steel with 
«otton thread was not, within the meaning of the 
7 & 8 Vict. c. 15, s. 73, a process incident in any way 
to the manufacture of cotton or to any fabric made 
thereof or mixed therewith, but was incident to the 
manufacture of crinoline steel in like nuenner as 
the covering or wrapping of driving or riding whips, 
if effected by machinery of the same character with 
«ilk twist, or strong linen thread and other ma- 
terials, is not a process incident to the manufacture 
of silk or linen, or to any fabric made thereof, but 
would be a process incident to the making of 
whips. We therefore dismissed the summons. If 
the court should be of opinion that our determina- 
tion is correct, the same will be confirmed ; if other- 
wise the court will make such order as the court 
may direct. 

Hannen (the Solieitor- General with him) for the 
wpp. — ^The premises of the resp. are used for the 
manufacture of cotton within the meaning of 
tiie Factory Acts. The 3 A 4 Will. 4, c. 103, s. 1, 
•«nacts : 

That no person under eighteen yearn of i^ sh&ll be allowed 
to work In the night (that is to say) between the hours of half- 
past eight o'clock tn the evening snd half-past five o'clock in 
the morning, except as hereinafter provided, in or about any 
flotton, woollen, worsted, hemp, flax, tow, linen, or silk mill 
• or factory wherein steam or water, or any other mechanical 
power, is or shall be used to propel or work the machinery 
in such mill or factory, either in scutchhig, carding, roving, 
apinning, pieceing, twisting, winding, drawing, doubling, 
netting, making thread, dressing, or weaving of cotton, wool, 
worsted, hemp, flax, tow, or silk, either separately or mixed, 
ia any snch mill or factory. 

By 7 & 8 Vict. c. 15, s. 73, 

The word "factory,** notwithstanding any provision or 
•eaemptioa in the Factory Act, shall be taken to mean all 
hoildings and premises situated within any part of the 
United Kingdom of Great Britain aud Ireland, wherein or 
within the close or curtilage of which steam, water, or any 
^oCher mechanical power shall be used to move or work any 
machinery emploj;^ in preparing, manufacturing, or flnlsh- 
ing, or in any process incident to the manufacture of cotton, 
wool, hair, silk, flax, hemp. Jute, or tow, either separately or 
mixed together, or mixed with any other material or any 
fabric made thereof ; and any room situated within the out- 
ward gate or boundary of any factory wherein childron or 
young perBonK are employed in any process incident to the 
manufacture carried on in the factory, shall be taken to be 
a part of the factory, although it may not contain any 
(machinery ; and any part of such factory may be taken to 
i|>e a factory within the meaning of this Act 

[The subsequent Act of 13 & 14 Vict, c 54, 
Auder which the information is laid, regulates 



the age at which women may be employed, but 
does not affect the question to be decided here.] 
It does not follow, that because the wcmian men- 
tioned in the information was not proTcd to be 
engaged in working at cotton, she does not 
come within the Act, because the Act is for the 
regulation of cotton fact<Mies and applies to any 
person within the curtilage. The result of the two 
sections is, that any buUding will be a cotton fac- 
tory if steam power is used in it in preparing cotton, 
or in any process incident thereto. Steam power 
here Is used in twisting and winding the oottan for 
the purpose of being used in the manufacture 
carried on in the building. It makes no difference 
that steel is also employed. In Haydon t. Taylor^ 
83 L. J. 30, M. C, 9 L. T. Rep. N. S. 882, a 
detached set of premises in which all that was done 
was to wind cotton from one reel on to another, was 
held to be a cotton factory. The manufacturer could 
protect himself if he pleases under sect 73, by 
having the cotton process all carried on in one 
room. An illustration may be drawn from 

TVwforv. Hidx9, 12 C. B., N. S., 152; 31 L. J. 242, 
M.O. ; 6 L. T. Kcp. N. 8. 784. 

Qfiain for the resp. — The statutes are penal, and 
to be construed strictly. They were intended to 
apply to cotton-mills : (see 3 & 4 Will. 4, c. 103, s. 2, 
and the penalty clause in 7 & 8 Vict. c. 15, s. 56.) 
A building is only a factory if it is used for the pre- 
paration of cotton, and if cotton goes Uiniiigh 
numerous stages in it. ''Process incident to it" 
means incident to the manufacturing of the cotton. 
The words " mixed with other material " are only 
inserted to prevent persons from evading the Act by 
mixing it with other material, as at Bradford, where 
it is mixed with wool and made into what are called 
" mixed fabrics." [Kbatixo, J. — But is not plaiting 
cotton a process within the statute ? Suppose there 
was a factory exclusively devoted to plaiting the 
cotton, which might be sold to the persons who 
placed it round the steel, would it not be a cotton 
factory? Does it make any difference that the 
plaiting and the winding round the steel are done 
on the same premises?] It depends on how the 
plaiting is done. Cole v. Dickentony 10 L. T. Rep. 
N. S. 616, is an authority in favour of the resp. 

Hannen in reply.— The Act of 3 & 4 Will. 4 
actually contains the word " winding," and the pro- 
cess in Haydon v. Taybr was held to be a winding 
within the meaning of that Act, as well as a process 
within that of 7 & 8 Vict. c. 16. 

Erle, C.J. — ^The question in this case is, whether 
th^ premises of the resp. were shown, on the facts 
stated, to be a factory within the meaning of the 
Factory Acts. [His Lordship read the words of the 
sections set out above.] I am of opinion that they 
were shown to be a factory. Cotton is employed on 
them in two ways : first, for winding round steel ; 
secondly, for making a fabric as a case for the ste^, 
crinoline skirts being the product manufactured for 
sale. The fabric is composed of a plait of sixteen 
threads, and that is a fabric made by manufacturing 
cotton within the words of the statute. The case 
put by my brother Keating in the course oJF tlio 
argument is decisive of the judgment to be given 
here. If cotton were made up in a separate building 
into a material which was to be used for covering 
crinoline steels, no one would doubt that the 
building would be one used for manufacturing a 
cotton fabric. Cotton was used on these premises, 
and steam power was used ; and I think that the 
decision of the magistrates was ivrong. 

Williams, J. — ^I am of the hanie opinion. Cotton 
thread is here woven by machinery into a fabric, and 
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the cue oomea, I think, within the very words of the 
itatiite. 

WiLLBS, J. — ^I am of the same opinion. A cotton 
fabric is certainly manufactured on the premises, 
4Uid it 18 not the less so because it is intended to be 
used in combination with steel for the purpose of 
producing the article to be sold. I am inclined to 
•doubt if this is a manufacture of a combination of 
•cotton and steel. It is a manufacture of a cotton 
fabric which is afterwards to 'be combined with 
steeL 

Kbatikg, J. concurred. 

Judgnunt for the app^ the case to be remitted to the 
magistrates. 

Attorney for the app., The Solicitor to the Treasury. 

Attorney for the resp., FT. Pitman, 
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Mason and anotrsr (Administrators, &c.) v, 
Mitchell. 

Hwdtand and wift— Protection order under 20 |*- 21 
Viet, e. 86, *. 21— iVoducs of ''hwful industry**^ 
Jwrisdidum, 

The protection afforded to a deserted wife hy the Divorce 
Act (20 j- 21 Vict. c. 85) is confined to the lawful 
earnings of her lawful industru, and does not extend 
to the profits acquired by her by a Heentious and 
immoral course of life t and therefore an order of 
jnrttection^ cbtainedfirom a magistrate^ under sect, 21 

tthe above Act, by a wife alleged to be deserted by 
hu^and, will not protect her goods and property 
acquired by her gains and earnings as a brothel 



'Queere, whether an order obtained on a false statement 
of desertion, when, in facty the wife has not been 
aeeerted, is a valid order ; and whether, under such 
circumstances, the magistrate had any jurisdiction, 

Trorer and detinue by pits, as administrators of 

-one Ann Wild, deceased, against deft, to recover the 

Tahie of certain household goods and furniture. 

Pleas (amongst others), not possessed and leave and 

Jittence. 

At the trial before Blackburn, J., at the last 
winter assizes at Liverpool, the following appeared 
to be the facts of the case as given in evidence: 

The deceased, Ann Wild, was the wife of one 
Anthony Wild, to whom she was married in 1847. 
After living not too comfortably together for some 
* ten years, the wife, who had, as her husband alleged, 
been in the habit of constantly getting drunk, asso- 
' dating with improper characters, and harbouring 
men at his house, left her home one day in 1857, 
stripping the house of the furniture; and they 
never afterwards lived together. From that time, 
up to her death in 1864, she led an immoral life ; 
keeping a brothel and cohabiting with different men, 
with one of whom, named Sanderson, she had at the 
time of her death been cohabiting for the previous 
two or three years. On the 9th Nov. 1860 she 
api^ied for and obtained from the stipendiary 
magistrate at Manchester, on an er parte statement, 
a protection order under sect 21 of 20 & 21 Vict. 
c 85 (the Divorce Act), on the alleged ground that 
her husband had deserted her on and since 7th June 
1857. At the very time of obtaining this order she 
was supporting -herself by keeping a brothel, and the 
money to defray the costs of getting the order was 
furnished by her paramour Sanderson, with whom 
she was then living in adultery. The carder was 



duly registered in compliance with the requirements 
of the Act on the 12th of the same month of 
November. 

Upon her death, in July 1864, her husband went 
to. the house where she had been living and had 
died, and took possession of the furniture and 
effects there, and gave directions to deft., an auc- 
tioneer, to sell the same by auction. The sale took 
place accordinglv, and realised 622, 7s. 2dL, the 
balance of which, after deducting rent, taxes and 
expenses of sale, was handed over by deft, to Wild, 
the husband. More than two months after this the 
pits., the brothers of the deceased wife, having 
taken out letters of administration to her estate, 
limited to estate acquired after the alleged deser- 
tion, claimed from the deft., and subsequently 
brought the present action against him to recover, 
the value of such estate. 

The above facts having been proved, the jury, in 
reply to questions from the learned judge, said they 
believed the wife had not been deserted, and that 
the protection order was obtained by fraud; 
secondly, that the property of the deceased woman 
was acquired by unlawful means, being the gains 
of prostitution; whereupon, by direction of the 
learned judge, who ruled for the day that the 
order of protection was good until discharged, they 
found a verdict for the pits., with damages equal to 
the value of the goods, which, after deducting rent 
and expenses, &c., they assessed at iOL I8s. 9d, and 
leave was reserved to the deft, to move on the above 
points. 

The following are the material sections of the 
statute 20 & 21 Vict. c. 85 (Divorce Act) on the con- 
struction of which the case turned : 

Sect. 21: 

A wife deserted by her hnabaBd may, at say time after such 
deaertton, if resident wiUiin the metropolitan dletriot, apply to 
a poUoe magistrate, or if raeidant in the coontrj to Jnsuces in 
petty seMlons, or in either caae to the court, for an order to 
protect any money or property she may acquire Ay her mm 
Ime/ia indtatrp and property which she may become possessed 
of after such desertion, against her husband or his creditors, 
or any person claimtng under him, and such magistrate or 
justices, or court, if satisfied of the faet of sooh desertion, and 
that the same was ¥rithont reasonable cause, and that the wife 
is maintaining herself bv her own industry or property, may 
make and give to the wue an order protecting her earnings 
and property, acquired since the commencement of such 
desertion, from her husband and all creditors and persona 
claiming under liim, and such earnings and property shall 
belong to the wife as if she were %faiu *ok. ProTidsd always, 
that every such order, if made by a police magistrate or justices 
at petty sessiona, shall within ten days after the making thereof 
be entered with the registrar of the County Oourt within 
whose jurisdiction the wife is resident, and that it shall bo 
lawful for the husband, and any creditor or other person 
claiming under him to apply to the court or to the magistrates 
or justioes by whom snon order was made for the disoharga 
tiksreof. Provided also, that if the husband or any creditor of 
or person claiming under the husband shall seise or continue 
to hold any property of the wife after notice of any such order, 
be shall be liable at the suit of the wife (which she is hereby 
empowered to bring) to restore the spedflc property, also for a 
sum equal to double the value of the property so seized or 
held after such notice as aforesaid. If any such order of 
protection be made the wife shall, during tke amtinuamee 
thtrttif^ be and be deemed to have been during such deeertion 
of her in the like position in all respects with regard to pro- 
perty and earnings, and suing and being sued, as stie would be 
under this Act if cA« obtained a de$ree o/judieitU s^Mration. 

Sect 25: 

In every case of a judicial separation the wife shall from 
the date of the sentence, and whilst the separation shall con- 
tinue, be oomidertd oi a /eau sole leiih reapeet to property ofeverjf 
duaripiion which she may acquire, or whioh may come to or 
devolve upon her, and such property may be disposed of by 
her in all respects as a/eme «o<e, and on her decease the name, 
in case she shall die intestate, shall go as the same would havo 
gone if her husband had been then dead, Ac 

A rule was obtained in this term to enter a non- 
suit or verdict for the deft, pursuant to leave on 
the ground that the order, having been fraudulently 
obtained, was a nullity as regards the deft. ; also, even 
if the order were valid, yet the goods, not having 
been the proceeds of lawful industry, were not 
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protected^ or for a now trial on the ground that the 
verdict wis against the evidence, against which rule, 

Quainy for plti^ showed canse. (a) — ^This was the 
first ease on these points under the Act. As to the 
first branch of the rule, the statute, by sect. 21, 
declared that the wile's position under a protection 
order should, ^^ during the coutinuance thereof^ be the 
same as if she had obtained a decree of judicial 
sqKBTcUion;" which position was defined, bj sect. 25, 
to be the same as *' a feme eoie with respect to pro- 
perty of every description acquired by or devolving 
upon her.*' The magistrate having jurisdiction, the 
order, when registered under the Act, was conclu- 
sive, whether there had been desertion or not. 
Although only a magistrate's order, and made ex 
parte (as it needs must be), it involved the question 
whether a decree of judicial separation, if obtained 
by fraud, could be questioned by this court. It was 
submitted it could not be. The Act pointed out the 
mode of getting rid of the order ; and in no other 
way and by no other tribunal could it be set aside. 
Moreover, the fraud here alleged was not of the 
kind to invalidate the order. [Chanstell, B. — It 
would seem to be more like contradictory evidence 
of the facts than a fraud on the court, as in the case 
of one party falsely personating another. Pollock, 
C.B. — ^The expression *^ obtained by fraud ** imports 
not merely contradictory evidence, but the getting 
an order on evidence known at the time, by the 
party producing it, to be false.] Although a new 
point, the authority of analogous cases supported 
the plt.'8 view; e.y., a conviction by a magistrate 
having jurisdiction, if not defective on its face, was 
conclusive as to facts therein statetl : {Brittain v. Kin- 
naird, 1 B. & B. 482 ; and notes to Crepps v. Durden, 1 
Sm. L. C. 649, oth edit.) [Mabtin, B.— I do not think 
the cases on convictions will help you. A conviction 
follows a hearing of both sides ; but this is an 
pc parte proceeding, which is a different thing.] 
It was made ex parte by the statute which provided 
the mode of setting it aside, and that assimilated it 
to a conviction. The attribute of being conclusive 
evidence of the facts stated therein, and properly 
tending thereto, belonged to every adjudication 
emanating from a competent tribunal : {Aldridge v. 
Haines, 2 B. & Ad. 895 ; 1 Sm. L. C. 5o9, 5th edit.) 
To a plea in an action for arrest under judge's order 
under 1 & 2 Vict. c. 110, justifying by virtue of the 
order, a replication that it was obtained by fraud 
would be no answer; proceedings must be taken to 
set it aside. So a deft, could not plead that a judg- 
ment against him had been obtained by fraud: 
(^dJoore v. Bowmaker, 7 Taunt. 97 ; 1 Wms. Sannd. 
^ b, note f.) Probates and administrations also, 
which were ex parte, were cohclusive both at law and 
equity, until revoked, and could not be impeached 
by evidence even of fraud : (1 Wms. Exors. 476, 
6th edit. [Martin, B.— If, m point of fact, the 
wife was not deserted, was there any jurisdiction ? 
The magistrates finding it would not give him 
jurisdiction unless the fact were so. [His Lordship 
referred to Thompson v. Ingkwn^ 14 Q. B. 710 ; 
19 L. J., N. 8., 189, Q. B.] There it was a 
preliminary inquiry to found jurisdiction, but here 
the desertion which gave jurisdiction was the very 
offence to be tried by the tribunal appointed by 
Parliament to try it ; and if the finding of the fact, 
on which jurisdiction was founded, was not con- 
clusive, it would not be binding as to the offence 
itself, which was the very, and the only, thing the 
magistrate had to inquire into. The cases we^ 
aU collected in R^g, v. Bolton, 1 Q. B. 66 ; 
10 L. J., N. a, 49, M. C. [Martin, B.— The 



(a) AlUioagh the Court gn^e judgment on the aeoondgraond 
«r Che role only, yet, u the quesUon under this etatote 1« a new 
ca^ tlis whole of the arguments on both pointe are here 
CursB. 



Act of Pariiament is subject to the rule of the 
common lAw, that every judgment obtained by fraud. 
is void. PiGOTT, B. — The magistrate has jurisdic* 
tion even if there should be no desertion, for he has- 
jurisdiction to hear and inquire; then, when the 
order is made, it is to hare the effect of a decree of 
judicial separation. Now, would it be competent 
for this court to inquire into the legality of such a 
decree?] That was the point, and it was contended 
it would not be. Again, third parties dealing with 
the wife as Vifeme fo/Se, would be wholly unproteilted 
if an order, whilst imre versed, were no protecttoo.. 
He cited also 

Tarry v^Neuman, WbLSc W. 645; 15L. J^ N. S., 
160, M. C. Gudgment of Pollock, C. a); 

Skedden v. Patrick, 1 Maoq. H. of L. Cas: 585; 

Paiey on Couviotioiis (5ihedit. by MscnsmantX^^t 
quotme f\dler$ v. Foiah, Holt, 287 ; 

Cases collected in notes to Manby ▼. Seotl, 1 8m». 
L.C. (oth edit) 418; 

27 ft 28 Viot c. 44. 

[E. James J Q.C. referred to Petry r. Meddowcrofly. 
10 Beav. 122. Martin, B.--My brtrther KeatUig' 
has an impression that there has been a case on this- 
very section of the Act.] None such had been 
found. The husband was a ipumi party, and h«d a 
hxus standi to appeal in the wf^ pointed out by the 
statute. As to the second point, the goods, though 
found by the jury to be the proceeds of prostitution, 
were yet protected. The enacting part of sect. 21 
protected her ^'earnings and property" generally,, 
not limiting it to the earnings of ** lavrftd induMrj-'* 
[Pollock, C. B. — ^The original introduetion of the- 
matter, in the earlier part of the section, being founded 
on *' lawful earnings," all subsequent mention of earn- 
ings must mean ^'^vfie/eamings." Pioott,B. — Could 
we say that the earnings of dishonesty, «. g^ piokia^ 
pockets or stealing, would be protected under this 
section ?] They would not be her property, but the 
goods here were ; for though the mtMeu might haTe 
been immorally acquired, the furniture bought thei^* 
with was not, and the money so converted could not 
be followed, beet. 25 threw light on sect. 21, and 
covered every description of property acquired by, 
coming to, or devolving upon her. The intention of 
the Legislature might also be gathered from subse- 
quent statutes in pari materia : 21 & 22 yict.c. 108, 
ss. 6, 7, 8, and the Scotch Act, 24 & 26 Vict. c. 86, 
in the corresponding section of which latter Act the 
word ** lawful" was omitted. 

K James, Q. C. {BoOcer with him) contra fot deft. 
in support of the rule. — ^The Legislature meant to- 
protect a wife improperly desert^l by her husband ; 
to protect her lawfuHg acquired earnings from him, 
and to enable her to deal with third persons free 
from his interference. There was no pretence t^ 
saying that any property here had devolved upon 
her passively; it was all acquired by her actWe 
exertions. Assuming the order good in other i^es- 
pects, it must have reference only to "lawfully 
acquired '* property. The furniture here was used 
for a business not only immoral but unlawful and 
indictable. The Legislature would not give a 
premium or boon to immorality. But, iirespective 
of fraud, the order was a nullity, being without 
jurisdiction. Without the requisite actually exist- 
ing state of things at the time the magistrate was 
called on to act, the order would not bind strangers, 
whatever it might do as between principals. The 
foundation of jurisdiction here was that the applicant 
must be a deserted wife. If she were not in that 
category there was no jurisdiction. All the cases 
cited on the other side presupposed jurisdiction. 
Having jurisdiction the courts would not review a 
mistake, but leave the party to appeal. [Pioott, B. 
—You would say that if the magistrate finds the 
wife to be deserted and without reasonable 
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then the order is Rood, eveu if there were no reason- 
able cause ; but Uiat if he finds desertion when in 
fact she hsia not been deserted, then the order is 
inralid ?] Yes, the *' reasonable cause " was inci- 
dental only to his inquiry, and the evidence taken 
to satisfy his mind might be to absolve him from 
consequences. [He was here stopped by the 
Court] 

Pollock^ C. B. — ^Although there may seem to 
be some little dificulty at first sight in construing 
for the first time an Act of Parliament which intro- 
duced a new principle into our legislation as 
regarded the relation of husband and wife, and 
which gave to a feme covert the position, rights and 
privileges in many respects of a feme eoU, or of a 
wife who had obtained a decree of judicial separa* 
tioD, it is, I think, abundantly clear thajt the Legis- 
ktuie intended to confine the protection, afforded to 
a deserted wife by the Act of Parliament, to the 
legal fruits of her legal industry ; and that they 
were expressly anxious to restrict the operation of 
the Act to her obviously lawful and meritorious 
gains, and did not intend to give, but on the con- 
trary studiously avoided giving, any protection 
under a plea of desertion, to the profits which she 
might acquire by a licentious and immoral course 
of life, which would, in effect, have been holding out 
an incentive to a wife to desert her husband for the 
purpose of indulging, unchecked, her vicious and 
immoral propensities. On this ground, therefore, 
I think that the. goods in question, which were 
found to be, and admittedly were, the proceeds of 
prostitution, were not protected by the <»der. This 
renders it imnecessary to consider further the other 
ground of the rule, or to give any judgment upon 
the question involved therein. The rule will be made 
absolute to enter a nonsuit. 

Chakkell, B. — ^I am entirely of the same opi- 
nion, and for the same reasons as my Lord, and I 
desirqto confine myself to this second point, namely, 
that the property not being the proceeds of the wife's 
*" lawful industry," was not protected by the 
order. As to the other point of jurisdiction, it 
is unnecessary to discuss that point further, or 
to give any decision upoo it. It is enough 
that this order did not protect these goods, which 
were the produce of her earnings as the keeper 
of a brothel, and not the product of her ** lawful 
industn-." 

PiGorT. B. — ^I agree with my Lord Chief Baron 
and my brother Channel! in the judgment which 
they huve pronounced on the second point. On the 
first point, of the jurisdiction, I must confess that 
ray mind was coming to a different view from that 
which I had entertained at first ; but it is quite 
unnecessary to dwell further or to say more on 
that point. With regard to the second point, it is 
clear to my mind that the Legislature intended, 
where a wife was deserted by her husband, that the 
bonajide proceeds of her lawful and honest industry 
should be protected from his interference with them ; 
and that, in giving her this protection, they made a 
special distinction between any property whatever^ and 
that which she might acquire by her *^ unpfiflindustry" 
and took care that the privilege of coming to the 
court for protection as a feme Ktk should be granted 
to her in respect of her laicful earnings only. 
The distinction would have been needless if it 
had been intended to include within the pro- 
tection her property of all kinds and however 
obtained. 

Martik, B. had gone to chambers before the 
[Mag. Cab.— Vol. IU.] 



argument was concluded, and so took no part iu 
the judgment. 

Rule absolute to enter a mnisuit. 

Attorneys for pits., Torr, Janeway and Tagart^ 
38, Bedford-row,- a^nts for W. Lancaster, Bradford, 
Yorkshire. 

Attorneys for deft., Johnson and Wetherall 7, 
King's Bench- walk, Temple, agents for Storer, Man> 
Chester. 
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Reported by Johk Thompsow tnd T. W. Sausmbs, Esfir*., 
Barrl8ter»-«t-La\7. 

Thursday, Jan, 2C, 18C5. 

RbQ. r. ASKERTON. 

Highway — Indictment for non-repair — Jurisdiction of 
justices to make order Jor-^ j* 6 IFiflL i, c. 50, 
as. 94-5. 

Before directing an order under sect. 95 o/ theB ^ G 
Will, 4, r. l>0,/or an indictment to be prefmred against 
a parish for non-repair of a highwaif, the justices 
should satisfy thetneelces from the evidence that the 
road in question is a highway, if the fact is dispute. 

Rule nisi to bring up an order of justices made 
under the Highway Act (5 & 6 Will. 4, c. 60), s. 95, 
directing ap indictment to be preferred against the 
parish of Askerton, Cumberland, for tlio non*repair 
of a highway. 

At the hearing of the summons, taken out under 
sects. 94, 95, the surveyor of the parish of Askerton 
denied that the road out of repair was a higluway, 
and he said that he consequently denied the liability 
ef the parish to repair the road in question. The 
other side cited the case of Beg. v. Amould, 8 £. & B. 
550. and 27 L. J. 92, M. C, and contended that tho 
justices were bound to direct an indictment to be 
preferred ; but on the other hand, Ex parte Bartkit^ 
29 L. J. 65, M. C, was quoted. The justices then 
proceeded to hear evidence as to the road being a 
highway, but another justice came in, and the dis- 
cussion was renewed before him. The justices 
ultimately refused to hear further evidence, and 
made the order now brought up. 

McLeod showed cause. — ^The order is good. Where 
the liability to repair a road is disputed by a parish, 
the justices are bound to direct an indictment to be 
preferred under sect. 95: (Ex parte Bartktt, and 
lieg. V. Amould.) [Blackburx, J. — ^If a private 
road in a gentleman's park is out of repair, and 
proceedings are taken as here, can the justices 
under this section direct an order to be preferred 
against the parish ?] No doubt the argument must 
go that length. The case of Reg. v. Heanor, 6 Q. B. 
745, only decides that where the road is not a highway 
the costs cannot be levied out of the highway rate. 
Here there was piima facie evidence before the 
justices that this was a highway, and they had 
jurisdiction to make this order. In this section the 
word highway is used simply to mean the place or 
road in question, and is not descriptive of its legal 
character. 

Hayes, Serjt. in support of the rule. — ^The justices 
had no jurisdiction to make the order, this not 
being an admitted highway. The justices at all 
events ought to have heard the evidence : 
Reg. V. Heanor, 6 Q. B. 745. 

CocKBURX, C. J. — ^The rule must be made 
absolute. It is not necessary to say whetlier, 
on the construction of the 5&6Win. 4,c. 50, it is 
competent for the justices to order an indict- 
ment to be preferred against the parish on the 
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denial of their liability to repair only, or whether 
they have any authority unless the road is an 
admitted highway. It is clear that it is not simply 
because the surveyor denies that it is a highway, 
and therefore the liability of the parish to repair, 
that the justices can order an indictment to be pre- 
ferred. The justices must have some evidence 
before them to lead to the inference that it is a 
kighway ; but here, on the denial of the surveyor 
that the road was a highway, and the liability 
of the parish to make tiie order, they proceed to 
make an order. They stopped short of the point 
at which their power to make an order arose. 

Blackbubn, J. — I am of the same opinion. In 
any view of the statute, the justices have made an 
order which they were not justified in doing. Un- 
der both sects. 94 and 95 the road out of repair 
must be a highway. The enactment is based on 
that. JReg, v. lleanor shows that it is only where the 
road is a highway that an order for costs can be made. 
When the road is an admitted highway, and the 
liability to repair is denied on the part of the parish, 
then it is quite clear that an order is to be made. 
il it is alleged on the one side, and denied on the 
other, that the road is a highway, the justices are 
not at once to make the order, but they should see 
whetiier tiiere is any evidence that it is a highway. 
Otherwise it would lead to the absurdity, that if a 
private road in a gentleman's park was alleged to 
be a highway, the justices would be bound to order 
an indictment to be preferred. In the case where it 
is alleged on the one side to be a highway, and 
resisted on the other, and the justices hear evidence, 
and come to the conclusion that it is not a highway, 
then it is dear they should not order an indictment; 
but if they come to a conclusion that it is a high- 
way, then whether they ought to order an indict- 
ment is a question we are not called upon to decide 
now. In Uie present case they have proceeded whh- 
out any evidence, and that is clearly wrong. 

Mbllor, J. — ^In this case the justices have acted 
on a mistaken view of the law. At present I give 
no opinion as to what is the correct construction of 
the section. The justices at least should satisfy 
themselves, upon the evidence before them, whether 
the road in question is really a highway or not. 

IhJt absolute. 



Ex parte The Inhabitants of East Stonehouse. 

County constabulary — Formation of districts — 
3 j- 4 Vict. c. 88, M. 27, 28. 

Under the County Constabulary Act (8^4 Vict. c. 88), 
s. 27, a single parish may be constituted a separate 
police district by itself. 

It is no objection to an order of quarter sessions 
forming county police districts^ which a court of law 
can entertain^ thai the report required by the S (c A 
Vict, c. 88, s, 27, to be sent from the sessions to the 
Secretary of State, does not contain sufficient mate- 
rials. 

Arundel Rogers, on behalf of the Bev. George 
Kolan, reiM-esenting the inhabitant ratepayers of 
the parish of East Stonehouse, moved for a certiorari 
to bring up an order made at the Devonshire 
Quarter Sessions, under the County Constabulary 
Act (3 & 4 Vict. c. 88), ss. 27, 28, by which the 
]»ari8h of East Stonehouse was constituted one dis- 
tnctt by Itself. The effect of the order was stated 
to be that whereas two additional constables only 
were Appointed for the parish, the rates were in- 
ci«ased 2000/. It was contended that the order of 
sessions was bad, and that upon the true construc- 



tion of sect. 27, giving the justices power to form 
police districts, the words " to divide the county, or 
any part thereof, into police districts, consisting ^ 
such parishes and places, or parts of parishes and 
places, as shall appear to them most conve 
nient," did not empower the justices to make 
one single parish a police district by itself. 
They may unite parishes or parts of parishes 
into a district, but not form a single parish by itself 
into a district. [Blackbubn, J. — ^It would have cost 
the inhabitants just as much if the justices had 
added to the district an acre out of the adjoining 
parish, which would have nuide the order unobjection- 
able according to your argument.] TheLegishiture 
meant not to oppress one parish alone by throwing 
on it the increased costs. [Cboxpton, J. — The Act 
is against you, both in the words and spirit. The 
woid parishes includes parish. Blackbubn, J.— 
The Legislature has said that the justices may do it» 
subject to an appeal to the Secretary of State.] 
Secondly, the justices have not set out suffident 
materials in the report of the proposed alteration, 
which, by sect 27, Uiey are required to send to the 
Secretary of State. 

Cockburn, C. J. —We have notliing to do with 
that. The report is no part of the order of sessions, 
and any informality in the report does not invalidate 
the order of sessions. The "term "parishes," in 
sect. 27, includes the singular, ^ parish." The 
sessions are to exercise their discretion as to whether 
a parish is or is not sufficiently large to be consti- 
tuted one district by itself. 

Cromfton and Blackburn, J J. concurred. 

Mellob, J.— The words in sect. 27 wore intended 
to limit the maximum of the authority of the 
justices, and not the minimum. 

Rule refused. 



Tuesday, Jan. 31, 1865. 

Reg. v. The Coboner of Mabgate. 

Coroner's inquest — Jurors dispersing without regular 
adjaummenU 

An inquest was itdjournsd to a ^iven day in order thU 
the inquisition and verdict might, in the meantime, be 
formaffu prepared for signature. Before the day 
arrivea, the coroner wrote to the jurors not to attend 
on that day, nor until they received a further noti'^ 
Pursuant to a further notice, they met and signed the 
inquisition and verdict : 

Held, that the inquisition and verdict were void, hacinS 
been signed coram nonjudice. 

Rule nisi to quash an inquisition super visuat 
corporis, which had been removed into this court by 
certiorari (see ante, p. 195.) • 

The inquest was held at Margate, bj^ore the 
coroner of the Cinque Ports, on tbe body of 
Susannah Lock, who was killed in consequence 
of a collision on the railway at the Margate station. 
The jury were originally empannelled on the 2nd 
Aug. 18G4, and the inquest was regularly adjourned 
and continued to the 5th Aug., when tbe joiy 
delivered ^the following verdict: — "That the 
deceased met with an accident which caused her 
death on the 1st Aug. 1864, at the South-Eastern 
Railway Terminus at Margate, b^ a collision 
between a mail train and an up-station train, the 
former being late ; and that the negligence of the 
guard and inspector was the proximate cause of the 
accident, and, consequently, of the death." This 
the coroner pronounced to be a verdict of man- 
slaughter, and. with the view of having the verdict 
rccordetl in a legal forrii, be adjourned the inquest 
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until the 8th Aug., and in the meantime instructed 
cooiuel tQ settle the verdict and inquisition. Find- 
ing that counsel did not send back the draft in due 
time, the coroner, who lived at Dover, instead of 
.jfoiog to Margate on the 8th Aug. and resuming the 
inquest and further adjourning it, wrote to the jurors 
informing them that they need not attend on the 
8th, or until they had a fresh notice. The jury 
▼ere then re-assembled on the 12th Aug., and the 
.inquisition and verdict signed by them. 

Shee, Jp sitting in the Bail Court, held the inqui- 
sition so signed to have been signed conun iwnjudice^ 
.and void. 

iVry, Serjt. aiid G. FrancU showed cause. — The 
inquisition was not vitiated by the signing being 
delayed until the 12th. The verdict was given on 
the 5th, and the signing was merely a ministerial act. 
[CocKBURN, CJT.— The jury are not bound by the 
verdict until t^ey have signed it. Signing is not a 
mere ministerial act. Blackburn, J. — Is there 
any authority for 8a3ring that any part of the busi- 
jiess of an inquest cannot be done at a court not held 
bv regular adjournment ?] In Burn's Justice, tit. 
'*'Coroner," 37, edit. 1845, it is s^d that the inqui- 
iitioQ may be signed by the coroner and jury at 
any time before they have dispersed. [Blackburx, 
J.— That rather shows that it is best to avoid even 
an adjournment.] The coroner might have adjourned 
the inquest sine die, or held it in secret. [Black- 
BCRX, J. — ^That may be doubted, and ho did not 
do it.] The following cases were then cited : 

Sag. v. Wett Tornngton, Burr. S. C. 293; 

GwndU V. Ferrand, 6 B. A C. 611. 

)fCocKBURN, CJ.— If «ome of the jurors had re- 
1 fused to attend on the 12th they could not have 

•been fined because they were not properly sum- 
I .moned, the court having been dissolved. The 

.inquest might have begun de novo. But the jury 
were summoned for a particular inquest, and the 

.moment they were allowed to disperse, and the court 
* was broken up and not adjourned, their duty and 

Junctions were gone.] 

//. Jamesj in support of the rule, was not called 
upon. 

By the Court : Buk abst^e. 



Friday^ Feb. 3, 1865. 

Kenton (app.) v. Hart (resp.; 

'Game — Illegal trespass in pursuit — 1 j- 2 WilL 4, 
c. 32, ». 30. 

A, upon his own land shot at ajalteasaut which rose from 
his land, but the act of shooting took place while the 
pheasant was in t/te air over B.*s hutd. The p/ieasant 
fell dead on B.^s land, and A, went on B.*s land and 
picked it up. 

The justices having recused to convict A. of a trespass in 
pursuit of game, under thel f(2 WilL "4, c. 32, s. 30, 
this Court held that they were right. 

Case stated by justices under 20 & 21 Vict. c. 43. 
At a i)Ctty sessions holden at Ashford, Kent, on 
the 5th Nov., the resp. Stephen Hart, of the j^rish 
of Westwell, in the said county, farmer, appeared 
upon an information exhibited by the app. James 
Kenyon, of the said parish of Westwell, under-game- 
• keeper, charging him the said resp. for that he did 
un the 1st Oct. 1HG4, at the parish of Westwell 
aforesaid, unlawfully commit a trespass by being in 
the daytime of the same day upon certain arable 
^ land in the possession and occupation of Henry 

ITappenden, there in search of game without the 
licence or consent of the owner of the land so tres- 
.passed upon, or of any other person havinjj the right 



to authorise the said Stephen Hart to enter or be 
upon the said land for the purpose aforesaid, con- 
trary to the statute, &c., whereby the said Stephen 
Hart had forfeited a sum of money not exceeding 2/. 

On the hearing of the case the app., upon his 
oath, stated : " I am undcr-kceper to Sir Richard 
Tufton, Bart. On the 1st Oct. last, about half -past 
ten in the morning, Mr. Hart (the resp.) was out 
shooting. He shot a cock pheasant and it fell on 
Mr. Tappenden*8 Add, belonging to Sir Richanl 
Tufton. He went and fetched the bird himself, 
taking his dog and gun with him. Mr. Hart was on 
his own laud when he shot the pheasant, and it rose 
off Mr. Hart's land. The pheasant was dead when 
Mr. Hart picked it up, and it laid ui)on its back." 

When the re8p.*s counsel was addressing the court 
the chairman recalled the app. and asked him whether, 
when the resp. shot the pheasant, it was or was not 
in the air over the land belonging to Sir R. Tufton ? 
The app. replied it was over Sir R.Tuf ton's land 
and fell a considerable distance within Sir Richard's 
boundary. The resp.'s solicitor objected to the 
question being put after the app. had heard the 
opening of the resp.'8 case. 

The resp.'s attorney contended on ]iis behalf — 
1. That upon the app.'s evidence no trespass within 
the meaning of the Act 1 & 2 Will. 4, c. 32, s. 30, 
had been committed, as the pheasant rose off the 
resp.'s land and the resp. was upon his own land 
when he shot the bird. 2. That the 80th section of 
the above-mentioned Act did not apply to gamo 
when dead. 

Having heard the evidence of the app. and the 
argument of the re8p.'8 attorney the justices dis- 
missed the case, the grounds of their determina- 
tion being, that as the pheasant was raised off the 
resp.'s land and shot by him when he (the resp.) was 
upon his own land, the mere act of entering the land 
stated in the information, for the purpose of picking 
up the pheasant which was then dead, as proved by 
the evidence, was, in our opinion, not such a tres- 
pass in pursuit of game aa is contemplated by the 
30th section of the 1 & 2 Will. 4, c. 32. 

The question for the opinion of the court was,' 
whether the justices were right in point of law in 
dismissing the case upon the grounds above stated. 

Keane, Q.C. for the app. — ^The justices ought to 
have convicted the resp. It was immaterial that 
the pheasant arose on the resp.'s own land. It waa 
a fact in the case that the resp. shot the pheasant 
when it was over a neighbour's land. That was in 
itself a civil trespass, and the entry upon the 
adjoining field to pick up the bird was an illegal 
trespass in pursuit or at least in search of gamo 
under 1 & 2 Will. 4, c. 32, s. 30 : 

Osbond V. Meadows, 81 L. J. 288, M. C. •, L. T. Rep. 

N. 8. 290; 
Morden v. Porter, 29 L. J. 213, M. C. 
[^Blackburn, J. — ^The 30th section must mean 
living game and not dead game. The pheasant 
waa dead ii^ this case when the resp. went to pick 
it up.] It may mean dead game also. The word 
** search" applies a^ wdl to dead as to living game. 
If not, poachers may easily evade this enactmcilt. 

Denman, Q.C. for the resp. — ^The words '-^ardi** 
and ** pursuit of" can only apply to living game, 
and Uie section cannot be held to apply to dead 
game found on land. In Osbond v. S/eaduws the 
information was for pursuit of game ; here it is for 
search of game. 

Black durn, J.— The justices were right in refus- 
ing to convict. The 80th section of the 1 & 2 Will. 
4, c. 32, was evidently directeil against a tresspass by 
entering land in pursuit of living game, and cannot 
apply, in my opinion, to game that is dead. Wo 
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have no doubt whatever upon that point. The resp. 
undoubtedly entered the land of his neighbour and 
committed a civil trespass, but he did so in search of 
a pheasant which had risen from his own land, and 
at which he had a right to shoot, as he did, from 
his own land. The case would hare been precisely 
similar if it had been a hare which had started from 
his land and been shot when it had got to his neigh- 
bour's land. The case of Reg. v. Pratt, 4 £. & B. 
8G0, decided that, in order to be a trespass to shoot 
«t game under this sect. 30, it must be a personal 
trespass. Therefore, the sole point is, whether the 
mere fact of going in to pick up the dead bird 
brings the case within the 80th section. The case 
of Oabond v. Meadows, in the Court of C. P., was 
not callable of being taken to a court of error, 
and is not, therefore, binding upon us. But it is 
not necessary for us to dissent from that case. Here 
the justices declined to treat the shooting of the 
bird which had been shot at from the resp.'s own 
ground as one act with the trespass to picK it up, 
and we think they were quite right. It was, so 
far as the trespasser was concerned, matter of sur- 
prise that the bird fell on his neighbour's lanci, and 
it was no planned thing on his part to commit any 
trespass in pursuit of game such as is contemplated 
by the COth section. 

Mkllor, J. — I am of the same opinion. I think 
that the justices were not bound to convict in this 
case. I agree that the 30th section refers to living, 
and not to dead game, and the 3l8t section confirms 
that construction. If this case were not dis- 
tinguished from Osbond v. Meadows, I confess I' 
should have liked further time to consider, although 
that decision would not be binding on us sitting in 
this court. I do not think, however, there is any 
real conflict between that case and our present 
decision. 

Judgment for the resp. 
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Nov. 22, 1864, and Jan. 17, 1865. 

Powell v. BoRiVSTON. 

JSIection law — Borough vote — QuaJiJication — Ocatpa- 
tion — Building-shei — Ejusdem generis — 2 WW. 4, 
c. 45, s. 27. 

A building, the occupation of which will, hjf sect. 27 
of the. Reform Act (2 Will. 4, c. 45), confer a 
borough franchise, mmt he a huildina ejusdem generis 
with the other buildings mentionea m the statute, 
ncunefy, houses, warehouses, counting-houses and 



The claimant of a borough vote rented and occiqtied a 
fann, tlie greater part of which, including the farm- 
buildings, was beyond the limits of the borough, but a 
few acres of land of more than the dear yearly value 
of 101. lay within the borough. There was no building 
vpon this portion of the fann when the claimant took 
possession, but sul^sequently a wooden shed was placed 
vpon it, supported on four posts let into the ground. 
There was no floor to the shed. The sides were of 
Iwards, and so fraii that a portion of them teas 
soon broken away. It was used by the claimant far 
kcepina agricultural implements. It was avowedly 
placed, upon t/ie land in order to entitle the claimant to 
a vote for the boraugh, and there was no evidence that 
dte claimant's landloid had given his permission to its 
trection : 



Held, that the sJted was not a building occupied by the 
claimant so as to entitle him to a vote for the borough, 

Watson V. Cotton explained. 

At a court held before the reyising barrister for 
the borough of Kidderminster, Richard Powell ob- 
jected to the name of George Boraston being re- 
tained on the list of persons entitled to Tote in the 
election of a member for the borough of Kidder- 
minster in respect of pro]ierty occupied in the 
palish of Kidderminster Foreign. 

The following facts were stated on appeal : 

The said GreoigeBoraston is a farmer, and for sere- 
ral years has rented and occupied a farm at Sutton- 
common, within the said parish of Kidderminster 
Foreign, but being partly within and partly beyond 
the limits of the parliamentary borough of Kidder- 
minster. 

The greater' portion of the farm, including the 
farm-buildings, is beyond the borough limits : but 
a few acres of land, of more than the clear yearly 
value of 10/., lie within the borough. 

There was no bmldifig on the land within the 
borough when the said George Boraston took the 
farm of his landlord, but in the sununer of 1 802 a 
shed was placed upon the piece of land within the 
borough. This shed was made entirely of wood, 
having boarded sides and a boarded roof, and being, 
supiwrted b^ four posts let into the ground three- 
feet. It adjoins a public road, and most of the side 
boards of the shed facing the road have been broken 
to pieces. There is no floor to the shed. It is 
entered by a door, and used by the tenant for keep- 
ing agricultural implements in. It was proved 
before the reyising barrister that the shed was 
erected by a builder of lUddcnuinster in acconl- 
ance with instructions received by him from an 
active political agent in tliat borough, who had no 
interest either as landlord or tenant in the land upon 
which it was erected. But previously to its ela- 
tion the permission of the said George Boraston was 
asked, who replied that he could not g^re an answer, 
and that his landlord must be asked. There was no 
evidence of the landlord having given such permis- 
sion, but the said George Boraston gave instmctions 
to the builder as to the size of the door of the shed, 
and told him that if he required it floored he would 
do it himself. It was objected on behalf of the said 
K. Powell that the name of the said George Boraston 
ought to be expunged from the said list on the fol- 
lowing grounds : 

First, that the shed erected as aforesaid was not a 
building within the meaning of the Reform Act. 

Secondly, that, under the circumstances stated 
respecting its erection, there was no occupation of 
the said shed by the said George Boraston within 
the meaning of the Reform Act. 

Thirdly, that the shed formed no part of tlie pro- 
perty for which the said George Boraston paid rent 
and could not be said to be occupied by him with the 
land as tenant under the same landloid. 

The revising barrister held the contrary of these 
objections, and decided to retain the name of the 
said George Boraston on the said list. If the court 
shall be of opinion that the decision was wrong, the 
name of the said George Boraston is to be expunged 
from such list. 

Keane, Q.C. appeared for the app., and 

Karslake, Q.C. and 72. Bourke appeared for the^ 
resp. 

In the course of the argument in this case and the 
following (the two cases, depending on analogous 
principles, were considered together) reference was 
made to 

Watson y. Cotton, 5 C. B. 51 ; 

Whit7nore v. Bedford, 5 M. & G. 9; 
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ft V. Jjotulonthorpe, 6 T. R 377; 

ft X. Otky, 1 B. A Ad. 161 ; 

iMtckttrgt v. Feilden, 7 M. & G. 182; 

2 Will 4, a 4a, 8. 27; 

IldttweO V. KaMwood, G Ex. 29.*); 

Ilamth V. Boo^ 9 L. T. Rop. N. 8. 392; 

.Vor^ V. -Boe, 7 E, & B. 237. 

Jan. 17. — Erls, C. J. deliyered the judgment of 
the Courtw — ^The resp. oocupied a fanu, of which a 
few acres, worth more than lOt annually, were within 
the borough, and on this part of the farm there wa« 
no building at the time of the demise, nor for years 
aftor. In 1862, an electioneering agent, having no 
interest of any sort in the land, caused a shed, made 
-of boards nailed to posts, to be erected, and therein 
the resp. had kept some agricultural implements. 
There was no evidence that the landlord had any 
knowledge on the subject. The revising barrister 
decided that this shed was a building within the 
statute, and that it was occupied by the resp. as 
tenant. His decision is the subject of this appeal, 
and we are of opinion that it should be reversed on 
both points. The Legislature has not defined with 
deumess the qualification for a vote in a borough. 
In a county all that is comprised under the term 
'•land ^ la the principal source of qualification ; but 
in a borough land alone docs not qualify. It can only 
he used as an accessory to a building for the sole 
.parpose of making up the value of 10/. The inten- 
tion of the Legislature respecting a qualification for 
a borough was much considered in Cooky. Hutnfjei^, 11 
C. B., N. S., 41. It is there laid down, that *' a quali- 
fication is compounded of four elements : tenement, 
Tslue, occupation, and estate. There must be for 
tenement, a house, warehouse, counting-house, 
shop, or other building analogous thereto: there 
must be for annual value, 10/. ; there must be occu- 
pation—that is, actual exercise of the rights of an 
owner in possession during the requisite time; 
there must be an estate in the tenement cither 
of fee or less. If these four distinct elements 
are combined in the claimant, he is qualified, 
if otherwise, not. Now, although they must 
exist in combination in order to qualify, still, 
in inquiring into the existence of the combination, 
•each element must be separately ascertained : first, is 
the claimant tenant? secondly, is he occupier? 
thirdly, is the tenement sufficient in value? and, 
fourthly, in kind ?" Again, in pages 44 and 45 it 
is said: "The statute requires some permanent 
occupation of and some independent interest in the 
property. The permanence prevents the sudden 
creation of votes. The ownership or the tenancy 
with rating indicates some independence ; in other 
words, the requirement of at least a tenancy ex- 
cludes some occupations of less independence, such 
as that of servants and objects of charity ... As 
to the kind of tenement which qualifies, the statute 
has described two classes of buildings, namely, those 
osdd for residential, and those used for commercial 
purposes— house for residence, warehouse, counting- 
house, shop, or other analogous building for com- 
merce," To apply these principles to the present case, 
we think that the so-called building is not of the class 
specified in the statute ; that is, it is neither in the 
residentiary class, nor in the class connected with 
oommercial industry. We also think that the 
dainiant^s occupation thereof was not in the capacity 
of tenant. As to the first question, whether the 
so-called building is sufficient to qualify, &c., we are 
aware of the impossibility of defining clearly what 
is included in the class described in the statute by 
the words " other buildings," and of the difficulty 
of afiirming that a thing is not in a class when the 
boundary of the class is unknown. We are also 
. aware of the immense variety of structures which 
. are sufficient buildings, considering the locality, and 
.the use for which they are adapted in that locality. 



Still, we are of opinion, that the intention of the 
Legislature would be defeated, and the words indi- 
cating the class of buildings which qualify would 
be without any effect, if everything which could be 
called a building was held sufficient. It ought to 
be in some degree adapted both to be used by man 
either for residence, or for the industry to which the 
statute relates, and also to have the degree of dura- 
bility which is included in the idea of a building. 
The shed in question fulfils neither of these con- 
ditions. The boards were nailed to the posts for the 
purpose of performing the jiart of a shed, according 
to the revising barrister, not for any purpose con- 
nected with the interest of the occupier, and were so 
frail as to have been destroyed in part before the 
required year had elapsed. The Legislature intended 
that "building" should give the primary qualifi- 
cation, and that "land" should be a secondary 
resort, if the building was not worth 10/. per 
annum; but land would become the primary 
qualification if a shed of no value added to 
land of the required valufe was held to qualify. 
We are aware that the question whether a build- 
ing qualifies is more a question of fact than law, 
to be answe^l by the revising barrister ixjrfonning 
the part of a jury in applying the law to the facts 
before him. We are also aware of the soundness of 
the principle laid down in Watson v. Cotton, 5 C. B. 
51, that if the revising barrister finds the building 
in question to be within the statute, the court will 
make every presumption for the purpose of support- 
ing his finding, and will not reverse it unless the 
case shows it to be erroneous. We adopt these prin- 
ciples as sound, but still we think that this decision 
is shown to be erroneous. The case of Watson v. 
Cotton has been treated by some text writers as if it 
had decided tliat a tarpaulin, supported by poles, as 
described in the case, was a building within the 
statute, and they have drawn wide inferences 
therefrom, and these inferences are carried to the 
furthest extent in Lutwyche's Reports, 58. The 
learned reporter, in a note there, speaking of this 
case, thus expresses himself : " It will not be easy 
in future to say what is not a building, however 
slight and unsubstantial tiie structure may be, pro- 
vided there be a roof to it ;" and he goes on to 
say, "If a building be capable of holding any 
articles, it may fairly be considered to be a ware- 
house ;" and he goes on to say, " On these principlea 
there is no reason why a donkey-shed, a fowl-house, 
or a pigstye, should not qualify." The report of 
this case,' in 5 C. B. 61, does not warrant the in- 
ference thus drawn from it. It appears there, that 
the judges, resolving to support the finding of the 
barrister unless he states facts showing thai he 
must have been in error, take his description to be 
incomplete, and assume that the description, if it 
had been compleje, would have shown that the shed 
was a building in the ordinary sense of the word, 
and was properly included in the same chiss as 
warehouse. In page 52, Maule, J. says: "The 
barrister gives a description embracing some of the 
incidents of a building. He describes two sides of 
the structure ; the rest may be of solid masonry 
He does not profess to give a full description of it.*' 
Wilde, C. J. says : " It is possible to conceive sheds 
of a very substantial and valuable character ; for 
instance, the sheds in the docks, which, for the most 
part, consist of columns of iron or stone support- 
ing slated roofs." Then, in his judgment, Wilde, C. J. 
says, " The barrister having found it to be a build- 
ing M'ithin the Act, I must assume that it has all 
the requisites to constitute a building, except the 
incidents he sets out." And Maule, J. says: "It 
is not denied that the shed in question is a 
building. When once it is established tliat the 
thing is a building, the only question that re- 
mains is to be decided by the uses and purpose^ 
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t(i which the building is or may be put. If it is or 
may be applied to the purposes of a building such 
as is mentioned in the Act, it clearly may be said to 
be a building within the meaning of the Act. Its 
being more or less substantial cannot affect the 
question. Nobody would for a moment doubt that 
a place constructed at great expense and of great 
solidity, closed on two sides, and used for the 
stowage of goods, would be a building within 
the Act. Assume this to be a building, and in 
wliat docs that differ from this ?" It thus appears 
to us that the judges do not hold that the shed as 
described is a building within the Act, but they 
declare it to be their duty to assume any possible 
facts not excluded by the case for the purpose of 
Aflftnning the barrister's finding. The barrister finds 
it to be a building ; that finding is to stand, unless 
the case excludes the possibility of its being a 
building, and the judges say that, consistently with 
the case, the shed may have been on two sides of 
solid masonry, and may have be^n of a very sub- 
stantial and valuable character, and may have been 
used for the stowage of goods. We may remark 
that it would have been better if the case had been 
sent back for restatement as Mr. Gray requested. 
The argument of that learned counsel on behalf of 
the app. seems to have been considered by the court 
as perfectly sound in law, but it did not prevail, 
because the facts were assumed to exist which 
made it irrelevant. Mr. Gray contended that the 
building must be something substantial, something 
ejusdew gemris with those specifically mentioned, 
and not a niere temporary erection for the more 
convenient use of the land that could be remov- 
able by the tenant, and none of the judges disputed 
the correctness of this view of the law. In deciding 
whether a building is within the Act, the revising 
barrister is bound to give effect to the intention of 
the Legislature expressed in the statute, and in so 
doing, to be assisted by any rule of construction 
laid down in any of the cases relating thereto, but 
his attention should never be turned from the statute 
which he has to apply ; and though general prin- 
ciples of construction laid down by the judges may 
help to guide his decision, the specific facts of one 
case fonn a very fallacious guide in the decision on 
other specific facts supposed to resemble them ; the 
specific facts of the tarpaulin on poles seem to have 
led to unsomid conclusions. In the present case, we 
consider that the description of the shed is com- 
plete, and according to that description it was not 
of a substantial character, nor ejusdem generis with 
the buildings specifically mentioned ; that is, it was 
neither adapted to nor intended for any purpose 
analogous to the purposes for which warehouses are 
used, and that therefore the decision holding the 
shed to be a building within the Act must be 
reversed. Secondly, if the shed is taken to be a 
building within the statute, then the question is 
raised whether it was occupied by the resp. in his 
capacity of tenant ; and the answer is in the nega- 
tive. It is clear that the shed formed no part of the 
premises demised at the time of the demise; and 
although it might become parcel of the freehold by 
being annexed thereto under certain conditions^ 
and so become paircel of the demised premises 
during the currency of the term, the case does 
not show that it was made under sudi condi- 
tions as would vest the property in the land- 
lord, subject to the interest of the tenant 
during the term. It is an incumbrance brought on 
the land by the licence of the tenant, and, for aught 
that appears, subject to be removed at the will of the 
incumbrancer, or on the revocation of the licence by 
the tenant. The building — ^not the land — is the sub- 
stance of the qualification; the resp. cannot hold 
tlie shed as tenant, unless the landlord has the pro- 
perty in it as reversioner. But the landlord is not 



shown to have assented to its being brought, neither 
is there any ground for affirming that he could 
object to its removal, nor does it appear that either 
landlord or tenant has the property in the boards, . 
if the maker of the shed carried it away. 

Judgment for ike app^ 
[See the next case.] 



Powell r. Faiucer. 

ElerAion law — Borough vote — Qualification — Ochtpa-- 
tioH — Building — Potato sJied — Pigstye — Ejusdem 
generis — 2 Will. 4, c. 45, ». 27. 

A building^ the occupation of whicJi wiU confer a 
borough franchise^ muat be a building e/usdem generis 
with the other buildings mentioned tn the stittuttj 
nmnely houses, warehouses^ count ing-ltouses and shops.. 

A wooden structure erected by a market gardener on 
land which he rented and occupied for the purposes oj 
his trade, and described as being supftortea by wooden 
posts let into the ground and as luiving boarded sides, 
a tJiatdied roof and a door fastened by a padlock, and' 
as being used for storing potatoes, may be a building^ 
the occupation of which wiU confer on Vie marhd 
gardener a borough franchise under sect, 27 of Hie 
Reform Act (2 Will 4, c. 45). 

Qiuere, if a pioftye with a tfuztclted roof and in other 
respects similar to the wooden structure described', 
above is such a building. 

Case stated by the revising banister for the 
borough of Kidderminster. 

At a court held before me for the revision of the- 
list of voters for the through of Kidderminster, on 
the 3rd Oct. 18G4, Richard Powell objected to the- 
name of William Farmer being retained on the list-: 
of persons entitled to vote in the election of a 
member for the borough of Kidderminster, in respect 
of property occupied within the parish of Kidder- 
minster borough. The said William Farmer is a 
market gardener, and for the purposes of that busi- 
ness had rented and occupied under the same land- 
lord five acres of land in the parish of Kidderminster • 
borough for more than twelve calendar months next 
previous to the last day of July 1864, of the clear 
yearly value of 20/. 

There was no building on the land when the said 
William Farmer first took the same of his landlord, 
but previously to the 31 st July 1863 the said 
William Farmer had erected on the land, at his own . 
expense, a wooden structure with boarded sides and 
a thatched roof, and supported by wooden posts let 
into the ground. 

The entrance to the structure was by a door- 
fastened by a padlock, and it was used by the said 
Wm. Farmer for storing potatoes and other thing?, 
connected with his business. The said Wm. Farmer 
had erected in like manner on the said land a pig- 
stye with a thatched roof, but in other req)ects 
similar to the structure before mentioned. There 
was* no fioor made to the pigstye, but cinders were - 
laid in the ground to keep it dry. 

It was objected on behalf of the said Richard 
Powell, that the said Wm. Farmer's name ought 
to be expunged from the said list on the following 
grounds : First, that the structures erected by thr 
said Wm. Farmer were not, nor was either of them, a 
building within the meaning of the Reform Actp 
secondly, that inasmuch as the structures had been 
erected by the tenant, they formed no part of the- 
property for which he paid rent, and could not be 
said to be occupied by him with the land as tenant 
undec the same landlord. 

I held that the said structures were buildings 
within the meaning of the Act, and tliat they were- 
afllxed to the freehold, and decided to retain the 
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name of the said Wm. Farmer on the said list. If 
the court shall be of opinion that my decision' was 
wrong, the name of the said Wm. Farmer is to be 
expunged from such list. 

Keajie, Q.C. for the app., Karshke Q.C. and R, 
Bourke for the resp. 

The authorities referred to will be found in the 
preceding case. 

Jan. 17. — £rle, C. J. delivered the judgment of 
the court. — Upon this appeal two questions are 
raised : first, whether the shed described in the case 
was a building within the statute, that is, whether 
it had sufficient permanence, and was efiusdem generis 
with the buildings specified in the statute, tnat is, 
" house, warehouse, counting-house, shop." The re- 
vising barrister found it to be such a building, and, 
according to the principle laid down in Watson v. 
Cotton, we do not see sufficient in the description he 
has given to authorise us to reverse his decision. 
It is constructed of planks nailed to posts let into 
the ground, and used for storing potatoes, that being 
an article in the way of the claimant's trade of a 
market gardener. The second question is, whether 
this shed was occupied by the claimant in the 
capacity of tenant. As to this the facts are, that at 
the time of the demise there was no shed on the 
premises, but the claimant placed it there during 
his term, and used it as above mentioned. The 
revising barrister found that it was so occupied, 
and we do not see sufficient on his statement to 
authorise us to reverse his decision. If the shed 
had become the property of the landlord, it was 
occupied by the claimant in his capacity of tenant, 
although he constructed the shed and placed it 
there during the term. The general rule is, 
quicquid planiatnr solo, solo cedit. It may be that 
the shed continued the property of the tenant and 
was subject to be removed by him at any time 
during the term. His right to do so might depend on 
his contract with his landlord, or on the nature of 
the construction being such as would make it 
removable as a trade fixture ; but whatever might 
be the right of the tenant if further facts were 
added to the statement made, we act on the 
general presumption that things affixed to the free- 
hold pass to the landlord, and we affirm the decision. 
The revising barrister has raised a further ques- 
tion, whether a pigstye is a building ejusdem generis 
with " house, warehouse, counting-house and shop." 
It is not necessary to answer this question, which is 
only raised in case the shed should be found insuf- 
ficient ; but we wotdd add, that we are by na 
means prepared to assent to the revising barrister's 
opinion on this point without further discussion. 
We would further add, that the revising barrister 
has, in our judgment, done good service in send- 
ing this and the preceding case to us for our 
decision, and giving us the opportunity of explain- 
ing what we consider to be the true meaning of 
the court in Watson v. Cottony and thereby putting 
some limitation ui)on the wide inferences drawn 
therefrom, contrary in some degree to the intention 
both of the Legislature expressed in the statute and 
of the judges expounding the same. 

Judgment for the resp. 



EXOHEaXJEB CHAKBEB. 

Iteported by J. Tiiomhion and T. W. Saukders, Esqra, 
BarriBten-at-Law. 

ERRORS FROM THE QUEEN'S BEITCH. 

Saturday, Nov. 26, 1864. 

(Before Erlb, C. J., Pollock, C.B., Bramwell and 
CuANNELL, BB., Byles .and Keating, J J. and 

PiGOTT, B.) 

Gray and Wipe v. Pullen and Hubble. 

Xeaiigence — Contractor and euiplot/er — Liability — 
MuJcinq drain under Metropolis Local M(uiagement 
Act — Nuisance to highway. 

The owner of premises within the Metropolis Local 
Management Act was aut/iorised under sect. 77 o/ the 
Act to make a drain from his house into one ofthenublic 
sewers. He etnployeda contractor to do tJte worJ:, and 
in the course of doing it a trencJi was cut across the 
public foot way 1 which was afterwards insufficiently 
reinstated^ and in consequence thereof tlie deft, sustained 
an injury : 

Held (reversing the Jiulgment of tJie Q. B.\ that the 
owner of tfie premises as well as the contractor was 
liable^ by reason of tlie statutory duty cast on the 
owner to reinstate the highway properly : 

Hddahoy tJiat tlie penalty imposed bu sect. HI of the 
Act was a cwnulative one, and did not take away the 
right of action. 

For that the def ts. dug and caa§ed to he dog a deep hole an A 
tronch in, along, and across a oertaln public audconunon high- 
way, and thereby greatly obstructed the same and rendered 
the same dangerous to persons lawfully using the same, by 
means of which premises, and of the mere carelessneBS and 
wrongful and improper conduct of the defts. in that behalf. 

The cause was tried before BUckbum, J., at the 
sittings in London after Hilary Term 1868, and a 
verdict was found for the pits. ; as against the deft. 
Hubble with 65/. damages, but by direction of the 
learned judge a verdict was found for the deft. 
Pullen with leave reserved to the pits, to move 
under the UOth and Ulth sections of the 18 & 19 
Vict. c. 120 to enter the verdict against him if the 
Court should be of opinion that those sections apply 
to the circumstances of this case. 

The facts proved in evidence were as follows: 
The deft. Pullen was the owner of a house and 
premises situated at the corner of a certain street 
called Clark's- terrace, Lewisham-road, where it is 
crossed by Evelyn-street, having a garden attached 
to the said house, and extending for some distance 
down Evelyn-street parallel with and next adjoin- 
ing the same, being only divided from it by the 
garden wall. 

The deft. Hubble.was inspector of nuisances under 
the district board of works for the Lewisham dis- 
trict, in wliich the house was situated, formed 
under the 18 & 19 Vict. c. 120, and having been 
applied to by the occupier of the said house in 
respect of a nuisance caused by the cesspool of the 
said house and situate in the garden belonging 
thereto, the deft. Hubble thereupon gave notice 
to the deft. PuUeu, the owner, under the provisions 
of the said Act, and required the said deft. Pullen 
to cure the said nuisance, and pointing nut how it 
could it be done by making a drain from the said 
cesspool, carrying it under the said garden wall, and 
thence across the public footpath in Evelyn-street, 
adjoining the said garden wall, into a pipe-drain in 
Evelyn-street running alongside of the said foot- 
patli, and so into a sewer in Kicholas-street vested 
in the said district board. 

The deft. Pullen thereupon employed the deft. 
Hubble as a contractor to do the work in question 
for the sum of 20/., and the same was accordingly 
done under the immediate inspection and direction 
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of the said delt. Hubble, and the earth filled in over 
the said drain and the work left. 

A few nights afterwards, namely, on the night of 
the 25th April 18G2, the pit. Maria Gray, whilst 
passing along Evelyn-street, on the public footpath 
next adjoining the said garden, and across which 
the said drain had been cut, fell violently into a 
hole or trench over the said drain, and sustained 
the injuries complained* of without any negligence 
on her part. 

It was proved that there had been heavy rains a 
day or two before the accident, wliich had caused 
the ground so to sink as to make the hole into 
which the pit. fell. 

At the close of the pits.* case the learned Judge 
ruled that there was no evidence to go to the jury 
that Hubble had acted as the servant of PuUen in 
making the drain ; but the evidence was, he had 
acted as a contractor for the work ; that the said 
defL Pullen had authority to cause the said drain 
to be made mider the 18 & 19 Vict. c. 120, s. 77, 
and did not come within the 8<K>pc of the lllth 
section of the said Act so as to be responsible for 
the performance of the work, and he withdrew the 
consideration of the case against Pullen from the 
jury. 

And as to the deft. Hubble, tlie learned judge left 
it to the jury to say whether the filling in of the 
hole or trench over the said drain, and which bad 
doubtless been caused by the said rain, had been 
properly done, or whether there had been any negli- 
gence with regard to the filling in of the same. 

The jury found that the ramming in of the said 
earth was insuflicient, and found a verdict against 
Hubble, with GoL damages; and thereupon the 
learned judge directed a verdict to be entered for 
the deft. Pullen, but reserved leave to the pits, to 
move to enter the verdict against him also under the 
110th and lllth sections, if, on the proper construc- 
tion of the said Act of Parliament, he was respon- 
sible for the surface of the said drain not having 
been properly filled in. 

A rule was accordingly moved for and refused. 

The question for the opinion of the Court of Ex. 
Oh. is, whether, on the proper construction of the 
said Act, the said deft. Pullen was responsible under 
the 110th and lllth sections of the said Act, for the 
improper filling in of the earth over the said drain 
so made by his authority by a contractor under him 
under the 77th section of the said Act of Parliament. 

If tlie Court shall be of opinion in the affirmative, 
then the verdict found for the deft. Pullen is to be 
set aside, and the verdict entered against him; 
otherwise the verdict found for him is to stand ; and 
in either case there is to be judgment accordingly. 

J. Brown (fiiJy with him) for the app. — It is sub- 
mitted that the deft. PuUcn is Uable in this case* 
It may be conceded that Pullen is not liable at com- 
mon law for the negligence of Hubble, the contractor 
for the work ; but in this case Pullen had no right 
to interfere with the public highway except under 
the 18 & 11) Vict. c. 120, s. 77. The privilege was 
granted to liim as owner of the house with the cor- 
relative duty of redtoriug the highway to its proper 
condition, and he could not by employing a con- 
tractor to do the work divest himself of that duty. 
Sect. 77 enacts that it shall be lawful for any person 
at his own expense to make or branch any drain into 
any of the sewers vested in the Metropolitan Board 
of Works or any vestry or district board under the 
Act, or authorised to be made by them under this 
Act, such drain being of such a size and of such 
conditions, and branched to such sewer in such a 
manner and form of .comnmoication in all respects as 
the vestry or board sliall direct or appoint. And 
in case any person make or branch any drain into 
any of the said sewers so vested in the vestry or 



board, or authorised to be made by them under tlus 
Act, of a larger size or of different conditions, or in 
a different manner and form of communication than 
shall be directed or appointed by the restry or board, 
every person so oflfending shall for every such offence 
forfeit a sum not exceeding 50/. The duty of rein- 
stating the highway is imposed by sects. 1 10 and 111. 
Now, although sect. HI miposes a penalty for 
neglecting to reinstate the highway, &c., and sect. 
204 gives half the penalty to the informer, yet that 
does not deprive the subject of his right of action for 
any damages sustain^ through such neglect: 
{Couch V. Sud, 3 El. & Bl. 402.) Then, does sect. 
1 10 extend to the owner of premises wherefrom a 
drain is branched into a sewer, and the highway 
broken up in the course of work ? It is submitted 
that it does. The case of Hott v. The Sittingbourne 
and Sfieerness Raihcay Comjyany^ 6 H. & N. 488, ap- 
plies. There the company was held liable for ob- 
structing the navigation of a river by a defectiTc 
bridge constructed by authority of an Act of Parlia- 
ment, although the bridge was unfinished and in 
the hands of the contractor, and the defect was that 
from some cause the machinery would not act, and 
the bridge could not be oiiened. Pollock, C. B. said 
that the case did not fall within the rule applicable 
to those cases where a person has been held exempt 
because he was not the master of the servant whose 
negligence or improper conduct produced the mis- 
chief ; that the maxim qui fant per alium facit per Bt 
applied ; and that where a person is engaged in a work 
by contract, or by having obtained an Act of Parlia- 
ment empowering him to do it, ^e cannot avoid the 
responsibility by employing somebody else to do the 
work under the contract. So in Pichowd v. Smithy 10 
C. B., N. S., 480 ; 4 L. T. Rep. N. S. 470, it was held 
that the occupier of refreshment-rooms at a railway- 
station with a cdlar underneath, was liable for the 
negligence of the servants of a coal-dealer in lear- 
ing unguarded a trap-door on the railway platform 
by which the coals were put in the cellar. It may 
be stated generally, that when a person is under an 
obligation to do an act for the benefit of the public, 
he cannot discharge that obligation by employ- 
ing another. Again, in Dhke v. Thirsty 8 L. T. Bep. 
N. S. 251, it was held that a builder who had con- 
tracted with commissioners to make a sewer was 
liable for the ;iegligence of a sub-contractor in not 
sufficiently guarding and lighting an excavation. 
[Bramwell, B. — Suppose the contractor had gone 
away and never filled in the drain at all. How 
would it be then?] Then the employer would 
clearly be bound. In the judgment of the court 
below, it seems to have been assumed that, sect. Ill 
having imposed a penalty for neglect to reinstate 
the highway, the right of action was taken away. 
That cannot be so. For these reasons, the judgment 
of the court below ought to be reversed. 

Uenrif Jcunes for the resp. — ^The deft. Pullen is 
not liable. There is no just ground for distinguish- 
ing the case of the duty arising at common law, 
and the duty created by statute. In Overton t. 
Freejnan, 11 C. B. 871, the distinction was taken 
between a public and a private duty, but unsuccess- 
fully. This is a case of misfeasance. The con- 
tractor is employed as having competent skill to do 
the work properly. If he does it improperly, the 
employer, it is submitted, is not liable. In Hole v. 
The Sittingbourne and Sheemess Railway Company^ 'the 
accident happened from the negligence of the sub- 
contractor. There Wilde, B. said : *' As far as I 
can see, the real distinction is, that where the 
accident happens by reason of the negligence of the 
servant of the contractor, so as to cause injury to a 
third person, that being a matter entirely collateral to 
that which the contractor had contracted to do, 
there the liability turns on the relation of master 
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and servant ; but where the thing contracted to be 
done is the thing that causes the mischief, and the 
mischief can only be said to arise without the direct 
authority of the person ordering^ because the thing 
has been imperfectly done; in other words, where 
the injury arises from the imperfectly doing the 
thing ordered to be done, there the party giving the 
order becomes responsible." In t^e present case 
the accident was caused by negligence in the per- 
formance of the work contracted for, and according 
to the above dictum of Wilde, B., the deft. Pullcn is 
not liable. 

Jl Brown, — ^The liability here is not founded on 
the doctrine of negligence, but upon a breach of 
•duty imposed by a statute. 

, Cur. adv, vuh, 

Nov, 29. — ^Erlb, C. J. — In this case the pit. 
^declared for damages to his wife from falling into 
a drain made in the highway by the deft. The deft. 
justified making the drain under the power given 
fay the Metropolis Local Management Act to make 
a draii^ from his premises to a sewer. Upon the 
trial it appeared that the deft, had lawfully made 
the drain under that Act ; that is to say, a trench 
across the highway, which was the cause of the 
damage, and had employed a contractor both to 
dDoaJse it and to fill it up properly ; .and, by the uegli- 
^nce of the contractor, the drain was filled up im* 
properly, and so the damage wa« caused. At the 
trial the verdict was entered against the contractor, 
4aid for the employer, on the ground that the 
•employer was not responsible for the negligence of 
the contractor ; and so it was decided in the court 
l)elow, and this is an appeal from that judgment. 
The app. has contended that a duty was imposed on 
the deft. Pullen, as the owner of the premises who 
•caosod the drain to be made across the highway, to 
fill up the drain in a proper manner. Sect. 77, 
.authorising the making of the drain, implies that 
4lie duty to fill it up was imposed; and sect. IIO 
commands that the person who makes it shall fill 
it up properly, and the app. contended that the 
person making that drain is responsible if the 
cat¥ imposed on him by the statute is not 
jperionned, and damage is caused thereby, and 
that the complaint is of an omission to per- 
form a duty imposed by statute, not of a 
wrongful act of commission by a contractor beyond 
the scope of his emplovment. He relied on Hoie v. 
The Sittingboume Ruiuvajf Company, where the duty 
imposed on the defts. by statute was to make a 
bridge that would open, and they employed a con- 
tractor who made a bridge that did not open as the 
.statute required, and the defts. were held liable on 
the ground of their omission to perform the duty 
imposed bv statute. There the Chief Baron says, 
in efifect, that a party who undertakes that a work 
^hall be done is not released from liability for breach 
•of his undertaking because he employed a con- 
tractor to do it, and the contractor's neglect caused 
the breach. The obligation imposed by statute is 
■ analogous to that created by an undertaking ; the 
omission to perform it is not excused by reason that 
the party employed a third person as contractor to 

• do it for him, who failed. And he distinguished the 
case where a contractor in the performance of his 
^contract does a wrongful act, not according to his 

• contract^ and causes damage thereby ; in that case 
the employer is not responsible. This distinction is 
also taken by Williams, J., in Plckard v. Smith, 

• deciding that the employer, allowing a coal merchant 
to make an opening in a way for coal to be shot 
down, is responsible for the negligence of the coal 
mercliant*8 men in omitting to close the opening, 
for tho employer Was bound to see that the opening 
should be properly closed, and his duty does not 



arise through the omission of the agent whom tho 
deft, had employed to do it for him. For these 
reasons it appears to us that the deft. Pullen is not 
excused from liability for the omission to fill up the 
drain proiwrl}', on the ground that he had employed 
acontractor to do that duty for him, and that the con- 
tractor was negligent and left the duty unperformed. 
We think the duty was implied in the grant of 
the power to open the drain in the highway ia 
sect. 77, ^and was expressed in sect. 110; and that 
this statutable duty is a duty created ^absolutely, 
and is not a duty created by sect. Ill, imposing a 
penalty to be enforced solely by enforcing the duty. 
The penalty imposed by sect.' 1 1 1, appears to us to 
be a cumulative remedy. The only question left to 
us is, whether the verdict should be entered against 
the deft. Pullen, and we answer the question in the 
afiirmative. 

' Judgment reversed, 

Nov, 28, 18(54, and Feb. 3, 18C5. 

(Before Erlb, C. J., Pollock, C. B., Btleb and 
Keating, J J., Chahkell and Pioott, BB.) 

Rbo. r. The Justices ojt Sussex, re An Appbai* 

BBTWEEM THE PARISH OFFICERS OF THE PARISH 
OF COLEMORB (apps.) AND THE PaRISH OFFICERS 

OF TUB Parish of Fuktington (resps.) 

Order of removal — Appecd^Time for giving grounds of 
qppeal — Adjourned sessions — Discretion of Justices — 
4^5 WilLi, c. 76, ss. 69-81—11 ^ 12 Vict. c. 31, 
s.d. 

If, upon an appeal against an order of removal, there i>, 
by the practice of Hie quarter sessions, time for giving 
full notice of appeal (e, g. eight days), thouaih less than 
fourteen dags, the apps. are bound to give their qrounds 
of appeal together with such notice, and they nave no 
right, on tfie plea of not having such fourteen day» 
time for giving their grounds of appeal, to require the 
sessions to enter and respite their appeal (Thejudg^ 
ment of the Court of Q. B. upon this point in Keg. w. 
The Justices of Suffolk, 4 Ad, ^ £IL 319, over- 
ruled.) 

Apps, cannot claim, as of right, the fuU periods of twenty' 

one and fourteen days mentioned in sect, ^ of the \l ^ 

^ 12 Vict, c. 31, within which to mature their appeal, 

* and it is for the sessions, upon an application to enter 

and respite an appeal, to aetemiine whether the appi, 

have used due dutgence in preparing for trial 

Where the sessions of a countif are, for the convenience of 
business, held in succession in severed divisions, and by 
the practice oj such sessions the appeals arising within 
each division are to be tried in the divisions in which 
they arise, an app. is bound to give his notice and 
grounds of appeal with reference to such division, and if 
there ta time for his notices with reference to such 
division, he is bound to give Hietn, although such notices 
would not be in time for the original commencement 
of the quarter sessions (overruling Rex v. The 
Justices of Suffolk, 16 L. J. 36, M. C.) 

An order of removal was served on the 30M Aug,, and 
a copy of the depositions (beina applied for) was 
delivered on the l\)th Sept, Notice of intention to 
commence and enter an appeal at Vie next quarter 
sessions for the county of Sussex was sent on the Ist 
OcL ilie Sussex sessions were always held in eacli of 
two divisions of the county, ncunely, for the eastern 
division on the lotli Oct., and for tlie western division 
on the 18 M OcL, and by tlte practice of tlie sessions 
appeals were triable in that division in whicli theu 
arose. The appeal in question would have been triable 
in the western division. By tlie rules of the sessions 
eight da^s* notice of appetd were required. At the 
sessions in the western division, on the ISlh Oct., appli* 
cation was made to enter and respite the appeal^ on ths 
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(f round that the apps, had not fourteen clear days 
before the commencetnent of tlie original sessions to give 
their arounds ofamyeaL The sessions refused to 2>er- 
mit the appeal to be entered and respited: 

Held (reversing the decision of tJte court beloic), that the 
sessions were right. 

This was a writ of error uiwii a judgment for the 
prosecution in the court below upon a demurrer 
to a return to a mandamus. In its judgment, 
the court below gave the parties leave, in the 
event of the case going to a court of error, to 
amend both the mandwnus and the return by the 
statement of additional facts, so as to raise more 
concisely all the questions in dispute. In pur- 
suance of this leave, the mandamus and return were 
amended. The following are the facts there 
stated : (see Reg. v. The Justices of Sussex, 6 
L. T. R^p. N. S. 422; 2 B. & S. 664; 31 L. J. 
1U3, M. C.) 

It was set out, that on the 18th Aug. 1860, cer- 
tain justices of Sussex made an . order for the 
removal of John Sandham and his six children from 
the parish of Funtington in that county, to the 
parish of Colemore, in the county of Southampton. 

The order and grounds of removal were, on the 
4i()th Aug., sent by post to the overseers of Cole- 
more, by whom they were received on the Ist Sept. 
On the 17th Sept. the churchwardens and overseers 
of Colemore applied for copies of the depositions, 
which were sent on the 18th and delivered to 
tlieiu on the 19th Sept. -On Oct. 1 the parish 
of Colemore gave notice of appeal to the then 
next Quarter Sessions for Sussex, to be holden 
on Oct. 15, but no grounds of appeal were then sent. 
At the said Quarter Sessions the parish of Colemore 
applied to enter and respite the appeal, which appli- 
cation was refused by the justices. In the follow- 
ing term a mandamus to the justices to enter and 
respite such appeal was obtained by the parish of 
Colemore, to which the justices returned that, before 
the holding of their Quarter Sessions, the parish of 
Colemore had not delivered to the parish of Fun- 
tington any grounds of appeal, as required by the 
statute, but had claimed to enter and respite 
such appeal as a matter of right, and without 
showing any cause or assigning any reason for such 
delay. 

The return then proceeded thus : • 

Aud whereas there id, for the whole of the said county of 
SudHex, one commission of the peace only, the Jasticea named 
in which have jurisdiction over the whole of such county, but 
act usually in the division in which they reside, aud there is 
for the whole of such county one clerk of the peace who has 
hia office at Lewes only, where the records of the entire county 
are kept, and no Act of Parilament (save and except the 2 1 
Z Will. 4, c. Gi, entitled " An Act to settle and describe the 
divisions of counties and the limits of cities and boroughs 
in England and Wales, in so far as respects the election uf 

' members to serve in Parliament), royal charter or other legal 
ioHti-ument can be found whereby or under the authority 
whereof the said county of Sussex has been divided into two 
divisions, although in the statute 48 iJreo. 3, c 107, reference, as 
will be seen by that statute, is made to there being such 
diviHions ; and that, for the purpose of ti*ansacting business, 
quarter sessions for the said county have always been holden 
In each of two divisions, one called the eastern, and the other 
the western; and that^ in Hie notices and advertLsements 
issued by the clerk of the peace for the said county of Sussex, 
relating to the holding of quarter sessions for the said county, 
the heading of such notices and advertisements is as follows : 
" Sussex Sessions. I hereby give public notice that the next 
Cfeaeral Quarter Sessions of the Peace for the county of 

. Susctex will be holden as foIlovn« : For the eastern division, 
at Lewes, on. &c.; for the western division, at Horsham, 
«n, ftc." Advertisements are also issued by the clerk 
of the peace for the said county of Sussex, relating to 
the holding of quarter sessions for the said county, the 
heading of which is as follows: "West Sussex Sessioa 1 
hereby give public notice that the next general quarter 
fiessions of the peace for the western division of the county of 
Sussex will be holden, Ac." And that in the rolls, records, 
and documents of and relating to the said court of quarter 
sessions, the heading orcaption is as follows : " Sussex. At the 
general quarter sessions of the pe^iue holden at Lewes in and 
or the counQr of Sussex or Sussex. At the general quaiter 



■assions of the peace, holden at Chichester, in and for tb» 
county of Sussex.'* and that the record of the prooeadkigB of 
the sessions, held In both of the said divisions, is entered, 
contained, and kept in one and the same book, and that 
separate writs of vMtrt facim diroct'.ug the sheriff of the said 
county to summon a jury have always been issned; one for 
and in respect of each of the said divisions, and that fur each- 
of the said divisions a separate county treasurer has been* 
appointed, and one of the rules and orders for the regnlationx 
of the practice of the courts of general quarter aessloos of the 
peace of the county of Sussex, made at the smnionB held at 
PetworUi, for the western division thereof, on the 15th April 
1828, and at Lewes for the eastern division thereof on the 17th 
of the same month, is as follows : ^* Appeals. It is ordered that 
eight clear days' notice of appeal to a poors rate, order of*', 
removal, or other order or proceeding cognisable by these 
oourta in the way of appeal, shall be given (save and except 
where a certain time is limited and prescribed by Act of 
Parliament for giving notice of appeal), exclusive of the day 
of service of such notice, and the first day of the sessions in- 
that division of the county in which such appeal shall be 
brought forwai-d, and that such notice do extend to any 
appeal whether entered at the saihe or respited from a fonner . 
sessions." Thereton the keepers of Her Majesty's pea4se and 
justices of oar Lady the Queen assigned to hear and determine 
divars felonies, trespanee, and other misdemeanors within 
and for the said county of Sussex, have declined and do 
decline to receive and enter the appeal of the said church- 
wardens and overseers of the poor of the parish of Colemore 
aforesaid, against the order for the removal of the said John 
Sandham and his six children from the said pariah of 
Funtington to the said parish of Colemore, and to kear and 
determine the merits of the said appeal as commanded by Her 
Majesty's writ to the said keepers and justices directed hi this, 
behalf and hereto annexed. 

HuddlestoHy Q. C. and Maule now appeared for the- 
resps., and contended that the jndgpnent of the court 
below was erroneous. 

Manistif, Q. G. and T. W. Saunders appeared for 
the apps., and argued that the judgment wasconect^ 

Cur. adv. tmlt. 

(The facts and the cases cited are so fully re- 
ferred to in the judgment of the court that it is 
unnecessary to repeat them here.) 

Feb. 3.— Erlb, C. J.— We think that the judgment 
of the majority of the court below ought to be re- 
versed, on three grounds : First, because, according to- 
our construction of the4 & 5 Will. 4, c. 76, s. 81, the 
delivery of grounds of appeal with a notice of appeal 
is as valid for all purposes as a delivery fourteen 
days at least before the sessions begin. Secondly,, 
because, even if the grounds of appeal must be 
delivereil fourteen clear days before the sessions 
begin, still the justices decide against the adjourn- 
ment of this appeal accolrdlng to their discretion, 
and mandamus does not lie to conta'ol the exercise of 
the discretion of the justices upon matters left by 
law to their discretion. And, thirdly, because even 
if the fourteen clear days are required, and the 
matter was not left by law to the discretion of the 
justices, still the niles of practice for the sessions 
held for the western division of the county were 
valid, and the app., according to those rules, might 
have delivered the grounds of appeal with the notice 
of appeal fourteen clear days before those sessions 
began ; and so the refusal of the adjournment was 
right. The first two grounds of reversal may be 
conveniently considered together, as much that 
relates to the one throws light ujwn the other; and 
we begin with a statement of the dates, as the de- 
cision turns thereon. The order of removal, &c. 
was served on the 30th Aug. A copy of the depo- 
sitions was applied for, and the copy delivered on. 
the 1 0th Sept. Notice of intention to comraenc& 
and enter an appeal at the next sessions was sent on 
the 1st Oct. The sessions for the eastern division, 
began on the 15th Oct. The sessions for the 
western division, to which this appeal belonged, 
began on the 18th Oct. The time for notice of 
trial of an appeal was, by the practice of the county,, 
eight days. The statutes which govern are the 
13 & U Car. 2, giving an appeal against an order- 
of removal to the next sessions ; and the 9 Geo. 1.. 
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c. 7, comiuanding tlic sessions to adjourn when 
they are of opinion that reasonable notice of 
trial has not been given to the resp. ; and 
the 4 & 5 Will, 4, c. 76, ss. 79 and 81, com- 
manding a delay in the removal of the pauper 
of twenty-one days after service of the order of re- 
moval; and the 11 & 12 Vict. c.3l, barring an appeal 
unless notice shall have been given witUn twenty- 
one days, plus a contingent fourteen days, and after 
service of the order of removal. The sessions re- 
fused the adjournment, on the ground that it was 
practically possible for the app. to have been ready 
to try the appeal in fourteen days after service of 
the order of removal, and that his laches in not being 
ready did not create a right to demand an adjourn- 
ment. The majority of the court below, in their 
judgment on the mandtunus commanding such ad- 
journment, appeared to have held, first, that the 
statutes of 4 & 5 Will. 4, c. 76, and the 11 & 12 Vict. 
c. 31, have authorised the app. to take twenty-one 
days with a contingent addition of fourteen days 
from the service of the order of removal as the 
minimum time within which it is practically pos- 
sible to give notice of appeal ; and secondly, that if 
at the expiration of that space of time there are not 
fourteen clear days before the session begins, the 
app. has a right to demand an adjournment till the 
next sessions. So that the matter for present con- 
sideration is the eflFect of the two last-mentioned 
statutes upon the time allowed for appeals under the 
statutes of the 13 & 14 Car. 2, c. 12. The power 
created by that statute is the power under which 
the app. derives his right to appeal, and that statute 
governs the rights of the parties now before the 
court. We propose to consider the effect of that 
statute, and of those which have followed it in the 
order of time upon the present case. The 13 & 14 
Car. 2, c. 12, s. 2, giving power to appeal to the 
next sessions, is imperfect both in leaving " next " 
undefined, and also leaving uncertain the time and 
manner of commencing an appeal and bringing it 
to trial. As the next sessions, in the literal sense, 
was at times an impossible sessions — ^for example, if 
the order of removal was served on the ninetieth day 
of the quarter, and the sessions began on the fol- 
lowing day, as in Rex v. East Ridiny, Doug. 192 — the 
supplement wanted was a reference to the sessions 
which should commence next after an interval (say 
of eight days or the like) from the Service of the 
order of removal, &c. : (see Rex v. Dtvon, 8 B. & C. 
640 ; and Rex v. Sout/iamptoriy 8 B. & C. 641, for in- 
stances where the interval before the next sessions was 
so short as to justify the app. in passing them over.) 
As to the other imperfection, relating to the com- 
mencing an appeal and bringing it on for trial, the 
supplement "wanted was that the appeal suit should 
be commenced by an entry (say at the office of the 
clerk of the peace, or the Uke), and brought to trial 
by a notice df trial, say of eight days, or the like. 
But we are to administer the law as it is, and for 
the purpose of so doing we would presume that 
the quarter may be taken to be ninety days ; that 
the order of removal may be served on the first 
days of the quarter, or any intervening day ; that 
the appeal may be commenced by notice either of 
appeal alone, or of appeal and trial, on any day 
after service of the order of removal, and before 
the commencement of the next sessions ; or the 
appeal may be commenced by entry at the sessions 
without any notice ; and we find that the above- 
mentioned imperfections have been partially remedied 
both by the courts and by the Legislature. The 
courts have held **next sessions" to mean,, next 
practically possible in order ^at the app. might 
have the possibility of exercising his right, and, at 
&«t, very short intervals were considered as sufficient 
to make the sessions practically possible for the entry 
«f an appeal Thus, in Reg. v. The Jmtices of Here- 



fordsfiirey 3 Tenn Rep. 504, two days, and in Rea. v. 
The Justices of YVilts, 2 Bott, 717, four days were held 
to be sufficient. Afterwards, as the time required 
varied with the circumstances in each case, the space • 
allowed by the practice for a notice of trial was 
suggested as a time within which it would, generally 
speaking, be practically possible to decide on am>eal- 
ing : (see Rex v. Vewn, 8 B. & C. 640, and Rex r. 
."Southampton, 8 B. & C. 641.) The Legislature haa 
required prompt decision both to prevent waste of 
costs and save the misery of suspense to the pauper ; . 
and if notice of appeal gave the resp. no rights to 
any costs till after notice of trial should have been 
served, in analogy to the practice at Westminster 
with respect to the costs of preparing for trial, there 
would be no hardship in requiring the receiving > 
parish to say (at least, within the time allowed 
for notice of trial) whether it would receive th* 
pauper or appeal. If the app. chose to give notice* 
of appeal, and afterwards found he had no ground, 
and gave no notice of trial, the matter would be 
promptly disposed of, and no expense would be^ 
incuiTcd. Although the court gave some relief to 
the app. by holding ** next" to mean "practicable,"' 
yet tl^s gave no relief to the resp. if«theappj«. 
brought on the api)eal without reasonable notice to 
him, and the Legislature remedied this grievance bw 
the 9 Geo. 1, c. 7, enacting that no appeal shall 
be proceeded upon unless reasonable notice be given 
to the resp., the reasonableness to be judged of by - 
the sessions ; and if it shall appear to them that 
reasonable time of notice was not given, then they 
shall adjourn the appeal to the next sessions. Thi» 
statute imposed a duty to adjourn, in respect of 
which mandamus lies when the sessions find that 
reasonable time of notice of trial has not been given ; 
and it is the only statute we are aware of giving^ 
power to interfere with the discretion of the justices^ 
in respect of adjournments of trials of appeals. This > 
statute was obviously intended to g^ve relief to resps. 
in securing to them reasonable notice of trial ; and • 
the sessions of the North Uiding gave it that effect, 
at the same time preventing the app. from gaining ; 
delay by his own laches in ref usii^g to respite his 
appeiEd where they found that there had been suffi- - 
cient time after the removal of the pauper (on the ■ 
28th Nov.) for the apps. to give notice and to come • 
prepared to try the appeal (at the sessions held on the • 
Idth Jan. following), and in this decision they were 
supported by the K.B.: (jacQ Rex y. North Riding,ST,B... 
150.) But Lord EUenborough held the contraxy, 
and it was finally decided that the app., by omitting, 
notice altogether, acquired a right under this statute 
to demand an adjournment and to enforce his demand . 
by tnandofnus, because, if no notice at all was given, 
in that case the new notice of the sessions could not 
find that a reasonable notice had been given : (,Reg^ 
V. StaffordsJiire, 7 Ex. 554.) From the time of this ~ 
decision the app. who gave no notice at all could ^ 
always obtain a delay of ninety days by entering . 
and respiting, till the Poor Law Amendment Act 
was passed, whereby some check was given to this • 
delay. That statute, the 4 & 5 Will. 4, c. 76, by s. 79 
prohibited the remov^ of a pauper imtil twenty-one • 
days after the order had been served, with a further 
delay of the removal in case notice of appeal should ■ 
be given, till such appeal should be determined. 
And sect. 81 required the app. to give the grounds 
of appeal with the notice of appeal, fourteen days, 
at least before the first day of the sessions at which, 
the appeal was intended to be tried. This statute 
is to be construed by reference to the evils, 
incidental to pauperism wluch were to be- 
remedied by it, and as far as the present question; 
is concerned by reference to the evils incidental to- 
litigation concerning removal of paupers as it then 
existed. There was the evil of delay, because apps., 
if they chose, had a certainty of delay for one- 
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^quarter and more by entering and respiting the 
appeal. There was evil to the pauper from the delay, 
who had to suffer the annoyance of being thrust out 
and back from parish to parish ; and there was eyil 
to the tribunal and to the litigants from the absence 
of any information on either side of the matter to 
be tried. The attempted remedies were these : that 
the paupers should not be removed until after 
twenty-one days from service of the order of re- 
moval, as above stated, unless there was notice of 
submission to the order. This provision, in its direct 
terms, relates solely to the protection of the pauper 
4md to the saving of expenses, and has not any con- 
nection with, the time within which it is practically 
possible to decide on appealing or submitting to the 
«order. As the order of removal might be served on 
any of the ninety days of the quarter, the Legisla- 
ture took twenty-one days as a medium time for 
staying the removal. Still, if the session began 
within the twenty-one days, it gave no authority to 
pass thom over as impossible, but during the twenty- 
•one days left the parties as they stood therefore 
under the statute of the IS & 14 Car. 2, c. 12. This 
-statute further provided, by sect. 81, tluit each party 
should supply to each other information of the 
matter to be tried, the removing parish by sending 
the grounds of appeal and the provision requiring 
the delivery of a statement of the grounds of 
Appeal with the notice of appeal, fourteen days 
at least before the first day of sessions, and this 
is the provision which we have to construe in this 
judgment. In making this construction we take 
the enactment as it stood before the passing of 
the 11 & 12 Vict. c. 81, although we consider that 
the intention of tlie Legislature in passing the 
4 & 5 WilL 4 was not fulfilled till ulterior i^peals 
were barred by sect. 9 of the latter statute. But 
we postpone for the present the consideration of 
the latter statute, and proceed to the construction 
<d the 8l8t section of the 4 & 5 Will. 4, and we 
consider that it is to be construed according to 
the plain meaning of the words, so that the 
4tpps. may deliver the grounds of appeal either 
with the notice of appeal or fourteen days before 
the sessions begin, and our reasons are as follows : 
As the statute 4 & 5 WilL 4 required the service of 
A notice of the act of appealing witliin twenty- 
one days after service of the order of re- 
moval, and as the order of removal might be 
served in the early part of the quarter, the 
ajppeal might frequently be commenced a longer 
time before the sessions than would be reason- 
able for a notice of trial, and as the statement 
of the grounds of appeal might need alteration when 
the trial was nearer, therefore a power of delivering 
the statement of the grounds of appeal Utter than 
the service of the notice of the act of appeal was 
given. Moreover, the practice in regard to the time 
for notice of trial varied in different counties very 
widely (from twenty-eight days to six days, as it is 
said), and, as in case of a long notice there might be 
reason to alter the grounds of appeal after the notice 
of appeal was served, it is probable that the space of 
fourteen days was chosen for all sessions as a medium 
time for the delivery of the grounds of appeal, so 
that, if the statement should not accompany the 
notice of appeal, it should be given fourteen clear days 
before the sessions ; also, this alternative of serving a 
. statement of grounds separately might be wanted for 
the same reason when the notice of appeal should be 
served long before the beginning of the sessions of 
trial, by reason of an entry and respite. The grounds 
of appeal delivered with the notice of appeal would 
in all cases appear to have been a delivery in a 
reasonable time for preparing for trial, according to 
the practice of the sessions where it is made, because 
hefore the statute such a notice of appeal at these 
^sessions would have operated as a notice of trial 



without any grounds, and if it was a reasonable 
notice without any grounds, it would, a fortiori, be 
reasonable with the grounds giving definite infor- 
mation of the issue to be tri^. If sect. 81 is read 
with reference to these considerations, all the wordi 
have a reasonable meaning in their ordinary sense, 
and operate with beneficial simplicity ; but the con- 
struction contended for by the prosecutors has a 
confused and purposeless complexity, and ill accords 
with the strength that pervades this statute. This 
part of the judgment relates to the construction of 
the clause requiring delivery of the grounds of 
appeal with notice of appeal, fourteen days at least 
before the beginning of the sessions, and con- 
tains the reasons for the first ground for reversal 
above stated. It relates also to the point respecting 
the app.'s right to demand an acijoumment, as it 
shows that Uie statute 4 & 5 Will. 4, c. 7G, had no 
relation to defining the time after service of the 
order of removal within which it is practically 
possible for a receiving parish to decide whether 
they will appeal or submit to the order, but 
left that matter as it stood under 18 & 14 
Car. 2, c. 12. This brings us to the 11 & 12 Vict, 
c. 31. One of the evils to be remedied by this 
statute arose from the decision in Rsx v. SvffoUcy 
4 Ad. & E. 319, and litx v. CornwaH, 6 A. & E. 804, 
namely, that 4 & 5 Will. 4, c. 70, had not required 
the appeal to be brought within twenty-one days, 
nor any notice of appeal to be given within twenty- 
one days, and had not altered the practice as to 
a{qpealing, except as to removing the pauper within 
twenty-one days, and had left further power of 
appeal against the removal itself as a new g^cvance 
occasioned . thereby. To cure this and to supple- 
ment these omissions in the 4 & 5 Will. 5, c. 76, it 
was enacted by sect. 9 that no appeal should be 
allowed unless notice oi appeal should be served on 
the resp. within twenty-one days after the service of 
the order of removal; and if the enactment had 
stopped there it would have been complete, but it 
was made subject to a proviso for fourteen days in 
respect of depositions. This provision was made in 
consequence of the repeal of the clause, requiring 
examinations to be sent with the order of removal, 
and the repeal of that clause was made in order to 
remedy the evil referred to in the preamble of the 
statute, namely, expensive and useless litigation 
upon the point, " whether the caption of an exami- 
nation showed jurisdiction," in which the merits of 
the appeal. were entirely disregarded. This excres- 
cence in the law was excis^ by putting an end 
to the sending of examinations with an order of 
removal and substituting for them grounds of 
removal by sects. 1 and 2. Then sect. 4 required 
that the final decision should not be upon the 
form of the notices and other documents, and 
that amendments should be made and adjournments 
granted, as need might be, for procuring a decision 
on the substance ; and the recital that the grounds 
were mutually delivered in order that the parties 
should prepare for trial thereon, meant that the 
parties should direct their attention to the substance, 
and that the decision should be thereon rather than 
on matters of useless form. So far the provisions 
are salutary; that whicli follows relates to the 
fourteen days, and has had a different effect Sect. 
8 provided that the clerk to the justices should 
send a copy of the depositions to the app. within 
seven days if he applied and paid for them. Then 
sect. 9 contained the proviso, that the app. should 
have fourteen days from the delivery of the deposi- 
tions, within which time his notice of appeal should 
be valid. The defect of sect. 3 is that it does not 
limit the time within which the app. should be 
obliged to apply for a copy of the depositions ; the con- 
sequence \& that a dilatory app. consumes the twenty- 
one days given for trying his appeal in making a 
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c^olourable application for a copy of the depositions, 
and by that pretence acquiring a right to the further 
delay, beyond the twenty-one days, of fourteen days 
after the copy had been delivered. The proviso 
giving fourteen days after delivery of the depositions 
was intended to prevent undue delay in that delivery ; 
but the effect has been to enable the apps. again to 
baffle the intention of the Legislature in respect of 
bringing appeals against orders of removfd to a 
prompt decision, lliese are the statutes that govern 
the decision of the present question. The statute 
13 & 14 Car. 2, requiring the appeal to be to 
the next practicable sessions, has the same opera- 
tion now as it had when it was passed. The 
4 & 5 Will. 4, c. 76, s. 81, supplemented by the 
11 & 12 Vict. c. 31, s. 8, as to time, is a statute of 
limitation, barring all appeal of which no notice has 
been served withija the limited time, and preventing 
the app. from entering and respiting as a matter of 
right, as above described. These statutes fix a 
minimum of delay, after which the appeal is barred, 
but they have no reference to fixing the maximum 
of delay after which the sessions next in fact may 
be passed over as not the next practicable, or after 
which the app. may demand an adjournment, 
although the sessions think he has not used due 
diligence in giving notice of appeal and trial. 
According to our construction of the statutes, the 
app. derived no right from them to assume that it 
is not practically possible to prepare for trial of 
an appeal in less than twenty-one days, with an 
addition of fourteen days ; and as it is clearlv possible 
to prepare for the trial of an appeal in less than 
thirty-five days after service of the order of re- 
moval, the sessions have a right to find, as the 
sessions for the North Riding in the case above cited 
found, that the app. has been guilty of unreasonable 
delay, and on that account to refuse the adjourn- 
ment ; and if they so found, they had the right to 
decide on the question of adjournment as they 
thought right. There is ample authority for saying 
that an app. cannot, by his negligence or dilatory 
•conduct, make the sessions impracticable which 
were in fact practicable: (see Hex v. Sevenoaksy 7 
<l. B. 136 ; Rex V. Peterborough, 7 E. & B. 643 ; Hex v. 
2'he West Riding, E. B. & E. 717.) It has been said 
in some of these cases, that the app. may take aU 
the time — that is, twenty-one days phts fourteen 
days — without losing the right of appeal. This is 
true, where more than thirty-five days intervene 
between the service of the order of removal and 
the beginning of the sessions, but not true accord- 
ing to the statutes above reviewed, where the 
sessions begin within thirty-one days. Then the 
question being whether the app. had by any 
statute a right upon these facts to demand an 
adjournment ? Our answer is in the negative, 
and it follows that, even if grounds of appeal 
should be sent fourteen days at least before 
the first day of sessions, this mandamus is bad. In 
coming to this conclusion we overrule an exposi- 
tion of the meaning of 4 & 6 Will. 4, c. 76, ss. 79 
and 81, which appears to have flowed from the 
judges in Rex v. Suffolk, 4 Ad. & Ell. 319, to some 
extent extra-judicial certainly, without discussion 
at the bar, and probably without much considera- 
tion on the bench, as the statute was very recent, 
and the judgments are in part self-contradictory in 
the manner pointed out by Blackburn, J., In the 
court below. But that exposition has b^n con- 
sidered binding on the court where it was pro- 
nounced, and has been repeatedly adopted there. 
The Legislature interfered to correct this exposition, 
and gave such remedy as it afforded by the 11 & 12 
Vict. c. 31 ; but that statute has also been the 
aourcc of further difficulty, and the interpretations 
of those two statutes have been t!ie source of such 
constant contention that it is alike impossible cither 



to apply the legal maxim communis error facit Jus, or 
to assert as a fact that the practice has been settled. 
The matter has now been brought for the first time 
before a court of error. In this court we are 
limited to the statutes themselves as a fountain- 
head, and we are to declare the law as it appears to 
OS to be contained therein, although at the expense 
of dissenting from several judicial opinions of 
eminent judges, founded in a great measure upon 
the case of Rex v. Suffolk, 4 Ad. & £11., from which 
in the court below, according to usual course, they 
did not feel themselves at liberty to dissent. We 
have resorted to the statutes, and endeavoured to 
declare the law contained in them so far as is rele- 
vant to the case before us, and according to the law 
we think the judgment of the court below should 
be reversed on the two first grounds on which the 
apps. have relied. We now proceed to the third 
ground for reversal above mentioned, namely, 
that the rules of practice for the sessions held for 
the western division of the county of Sussex were- 
valid, and that according to these rules the app. 
might have delivered grounds of appeal with, 
a notice of appeal fourteen dear days before 
those sessions began, and so the refusal of the 
adjournment was right. It is not proposed to- 
touch the question, whether the sessions for oach 
division can be maintained to be original sessions 
as argued by Mr. Huddleston ; it is assumed, for 
the purpose of this judgment, that the sessions for 
the western division are held by adjournment from 
the sessions for the eastern divisioo, and although 
that is assumed for the purpose of this judgment, 
such assumption cannot prejudice the rights of the 
county in respect of the claim to two original ses- 
sions in each quarter if it should be hereafter 
renewed. Neither is it proposed to make any 
alteration in the rule that the next sessions after 
service of an order of removal having jurisdiction 
over an appeal against it must be ascertained by 
reference to the date of the origioa.1 sessions for 
the county, and not of any adjournment thereof, aa 
biid down in Rex v. The Justices of Sussex, 7 T..R. 
107. But when for practical convenience the 
county is divided into distinct divisions, and in 
each division a distinct court is held, so that all the 
questions locally arising within each division can 
be raised, the practice belonging to that division 
and all the process for that division is returnable 
at the court for that dirision, and that panels of 
the jurors are made out for that division, and the 
rules of practice made by the court of each divi- 
sion for the conduct of business in it assume that 
the day when the court for that division begins its 
sittings is the first day of the sessions for that 
division, we see good reason for holding that the 
conduct of an appeal suit which has been properly 
commenced, and which belongs to one of those divi- 
sions, should be governed by the rules of practice for 
that division in the same manner as &e notices, 
sunmionses and proceedings ' other than those 
relating to appeals against orders of removal and 
poor-rates are governed thereby. Much incon- 
venience would be saved and many failures of 
justice would be prevented if such were the law, 
and no advantage has been suggested to arise from 
holding the contrary, unless it be the danger of con- 
fusion between the sessions which have juris- 
diction to receive the appeal and the sessions 
which are to try it. But the danger from that 
source is much lessened since appellants are required 
by the 4 & 5 WUl. 4, c. 76, and 11 & 12 Vict. c. 31, 
in almost all cases, to commence their appeal by 
service of notice of appeal on the resp.. which 
notice would be so construed as to make it valid if 
the intention of the parties to give a valid notice 
was apparent. The only authority to the contrary 
is Rex V. Suffolk, 16 L. J. 36, M. C, which was by 
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• n single judge alone (Erie, J.); founded on Rex 
▼. Sussex, in 7 T. R. 107, above cited, from which it 
ought to have been distinguished on account of the 
> considerations above mentioned, and the overruling 
of which would be the proper function of a court of 
-appeal, if the decision appeared to be erroneous. 
The other cases referred to in that case from 19 Yin. 
•and 2 Str., support the judgment in Rex v. 
Sussex, 7 T. R. 107, and are distinguished from the 
case of Rex v. Suffolk, 16 L. J., by reason of those 
-oonsiderations. Then, as the case of Rex v. Suffolk^ 
16 L. J,, M. C, is not supported by authority, and 
as the rule it lays down introduces useless com- 
plexity without any compensatory advantage, and 
as it is expedient that the rules of practice made by 
the justices should be supported according to their 
-intention, unless there be law to the contrary, we 
have come to the conclusion that we ought to over- 
rule that case. The 81st section of the 4 & 5 Will. 4, 
o. 76, directs the fourteen days to be counted before 
the first day of the sessions at which the appeal is 
to be tried ; that in common understanding would 
•express the session for the division which is to try 
it. Blackburn, J. suggests that the section might 
be so construed, and Crompton, J. expresses himself 
to the same effect. For these reasons we think that 
the judgment ought to be reversed on this third 
;ground also. 

Judgment reversed. 
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^(BeforeCocKBURN, C.J., Erlb, C.J., Pollock, C.B., 
Williams, J., Martin, B., Willes, J., Chan- 
NBLL, B., Keating, Blackburn and MELLOii, J J., 
FiGOTT, B. and Sure, J.) 

Rbg. v. James Rowton. 

Evidence — General good character of prisoner — 
Evidence to rebut. 

When a prisoner caUs evidence of general good character, 
the prosecutor mag call evidence to rebut it. 

Evidence to general good character of a prisoner must be 
in the nature of reputation, and not of tfte individual 
pinions of tne witnesses as to the disposition of the 
accused (Jilrle, C./. and Willes, J. dissentientibus). 

Witnesses to character cannot go into particular facts in 
support of it. . 

A witness called to rebut evidence of(fencr(d good cha- 
racter of the prisoner, who was charged with com- 
mitting an indecent assault, sciid that he knew nothing 
of the opinion of the neighbourhood as to the prisoner's 
character, because he was only a boy at scnool when 
he knew the prisoner ; but his own opinion and that 
of his brothers who were also pupils of the prisoner 
was, tluit his character tods that of a man capable of 
the grossest indecency : 

Meld, that this answer was inadmissible, as it was in the 
nature of a statement of a particular fact. 

Case reserved for the opinion of the Court of 
Criminal Appeal by the Deputy-Assistant Judge at 
the Middlesex Sessions. 

The case was argued before Pollock, C.B., 
Willes, J., Channel!, B., Byles and Shee, JJ., on 
the lOtli Nov. 1864, but the Court being divided in 
opinion the case was directed to be reargued before 
twelve Judges. 

CASE. 

James Rowton was tried before me, at the Middle- 
«ex Sessions, on the 30th Sept. 18<;4, on an iiulict- 
.ment which charged him with having committed an 



indecent assault upon George Low, a lad about 
fourteen years of age. 

On the part of the deft., several witnesses were 
called who had known him at different periods of 
his life, and they gave him an excellent character as 
a moral and well-conducted man. 

On the part of the prosecution it was proposed to 
contradict this testimony, and a witness was called 
for that purpose. 

This was objected to by the def t.'s counsel, who 
contended that no such evidence was receivable, and 
recited the case of Reg. v. Dart and others, 5 Cox*8 
C. C. 284. 

I thought the evidence was admissible, and after 
the witness had stated that he knew the deft., the 
following question was put to him : 

" What is the deft.*s general character for decency 
and morality of conduct ? " 

His reply was, " I know nothing of the neigh- 
bourhood's opinion, because I was only a boy at 
school when I knew him ; but my own opinion, and 
the opinion of my brothers who were also pupiU of 
his, is, that his diaractcr is that of a man cai>ablc 
of the grossest indecency and the most flagrant 
immorality." 

It was objected tliat this was not legal evidence at 
all of bad moral character. 

I considered that it was some evidence, and I left 
the weight and effect of it as an answer to the 
evidence of good character, to be determineil by 
the jury. 

The deft, was convicted, and is now in prison 
awaiting the judgment of your Lordships. 

The questions upon which I respectfully request 
your decision are — 

1. Whether, when witnesses have given a deft, 
a good character, any evidence is admissible to 
contradict. 

2. Whether the answer made by the witness in 
this case was properly left to the jury. 

Joseph Payne, Deputy- Assistant Judt^e. 
Oct. 22, 1864. 

Sleigh for the prisoner. — ^This conviction cannot 
be sustained. First, as to whether evidence can be 
called on the part of the prosecution to contradict 
the evidence of general good character given for the 
prisoner, in the case of Reg. v. Burt, 5 Cox C. C. 284, 
Martin, B., after consulting with Erie, J., ruled that. 
it could not. The question of the prisoner's character 
forms no part of the record or of the issue, and the 
earliest case reported in which evidence of character 
was received (Rex v. Harris, 7 St. Tr. 930), seems 
to put its admissibility in favorem vitas (2 Russ. on 
Crimes, 784.) InBuller's N. P. 205, it is said : " The 
prosecutor cannot enter into the deft.'s character 
unless the deft, enable him so to do bv calling wit- 
nesses in support of it, and even then the prosecutor 
cannot examine to particular facts, tlic general 
character of the deft, not being put in issue, but 
coming in collaterally: {Clark v. Periam, 2 Atk. 
333-837.) Secondly, as to the other question re- 
served, whether the answer of the witness was pro- 
perly left to the jury, it is submitted that it was not. 
No specific fact, or individual opinion of a witness, in 
support or impeachment of the prisoner's character 
can be admitted in evidence. The only admissible 
evidence is that of the reputation which the prisoner 
has held ; not what opinion any one person may have 
formed of him, and on that ground it is submitted 
that the individual opinion of any person, no matter 
the number of years he may have known the prisoner, 
or what opportunities he may have had of judging 
of his character, is inadmissible. The learned 
counsel then referred to the definition of the word 
** character" given in Johnson's, Webster's and 
Richardson's Dictionaries, and also to Erskine** 
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eloquent definition of it in Ilardy^s cdse, 24 St. Tr. 
1079, and cited 

2 Stark on Evid. 304, 2nd edit ; 

1 PhiL on Evid. 507 (edit 1852), Rex v. Cole 
CM.8, 8.); 

3 Bentham, 191-195 (Rationale of Evidence): 
Best on Evid. 326 (edit 1854) ; 
Rooheood't caae, 18 St Tr. 211; 

Rex V. AuMon, 31 St Tr. 189-190; 

Ret V. Jones, Ibid. 810 ; 

Sharp V. Scoging, Holt N. P. 541 ; 

Mafoeon y. fjartsink, 4 Esp. 102; 

jUtomey-Gtneral v. llUchcock^ 11 Jur, 476, Parke, B. 

G. Taylor for the prosecution. — (The Court in- 
' formed him that he need only address his argument 
to the second question.)— With respect to the answer 
of the witness that was left to the jury, there is no 
rule of law by which it can be excluded. The 
objection is rather one of form than of substance. 
^There is no authority for saying that the witness 
should have been stopped as soon as he had said 
that he knew nothing of the neighbourhood's 
opinion. There is a wide distinction between a 
•witness stating his own opinion, or the judgfaient he 
lias formed of the prisoner's character, and his going 
on to state particular facts in support of character. 
The only limit that ought to be put on evidence as 
to character is, that the witness must not go into 
particular facts. In this case the answer of the 
witness was substantially a general opinion formed 
by him of the prisoner's character. [Cockburn, 
CJ. — ^In that sense the word character is synonymous 
with disposition. Erle, C. J.— The question of 
character in this case is, what was the disposition 
^ the prisoner with regard to such offences?] The 
jirisoner, by calling witnesses to his character, raised 
.the question, what was the disposition or tendency 
of his mind in such cases. Evidence of character 
. does not mean evidence of reputation in the same 
. sense as when reputation is applied to cases of right 
vof way, or ancient customs, or matters of that 
nature. It has relation to the opinion or judgment 
.formed by his fellows of a man's conduct. The 
only authority for saying that a witness's individual 
^opinion or juilgment of a man's character is inad- 
missible is that of Lord EUenborough in Bex v. 
. Jones. [Pollock, C.B. — ^A master who can speak 
to a servant's character for a number of years for 
, honesty and fidelity is surely entitled to do so.] In 
.Hex V. Jones no doubt Lord EUenborough said, on a 
' question of cliaracter, that it must be reputation, 
. and not what a man knows of any particular act of 
the prisoner's. The learned counsel then reviewed the 
. authorities cited on the other side, and submitted to 
the court that the opinion or judgment formed by a 
particular witness was admissible as evidence of 
charattcr, and that the only exclusion was as to the 
statement of particular facts in support of such 
. general opinion : 

Taylor on Evidence; 
Beet OQ Evidence, 367 (3rd edit) ; 
Afawson v. UarUink^ 4 Esp. 102 ; 
Ikinnif V. Watts, 2 De G. & 8m. 528 ; 
Rex y. Alurphf, 9 St Tr. 725. 

Skigh was heard in reply. 

Cockburn, C. J. — ^The question for the court in 

: this case is, whether an answer is admissible given by 

. a witness called on the part of the prosecution to 

. rebut the general evidence of good character given in 

favour of the deft., and who was asked this question, 

** What is the deft's general character for decency 

- and morality of conduct ?" and to which question 

the answer was in these terms, ** I know nothing of 

. the neighbourhood's opinion because I was only a 

.boy at school when I knew him, but my own 

* opinion and the opinion of my brothers, who were 



also pupils of his, is, that his character is that of a 
man capable of the grossest indecency and the most 
flagrant immorality." The question for the court 
is, whether that answer was properly received in 
evidence? I am of opinion that it was not pro- 
perly received, and that the conviction cannot 
stand. Two questions hav^ been discussed: tho 
first, whether, when evidence has' been given of 
general good character for the prisoner, evidence of 
general bad character may be adduced on the port 
of the prosecution to rebut it. As to that question, 
I am clearly of opinion that such evidence may be 
properly received. It is true that no such evidence 
has been adduced within the recollection of most of 
us, for evidence of the prisoner's general good 
character is seldom called when the prisoner's 
counsel is made aware, as he is generally by the 
counsel on the other side, that the prisoner's good 
character is imiieached on the part of the prosecu- 
tion. But when we are called on to answer the 
question whether such evidence is admissible, it is 
impossible to come to but one conclusion. The 
question of the general good character of the pri- 
soner is not a collateral issue in the ordinary sense, 
of the term ; it is one of the elements in the case 
from which the jury are to find their verdict. If 
the prisoner thinks proper to raise the question of 
his general good character by giving evidence of it, 
nothing could be more injurious to the interests of 
justice than that it should not be allowed to the 
prosecutor to rebut it, because, If the true character 
of the prisoner were known to the jury, they would 
not be likely to be misled in giving their verdict. 
Assuming then that evidence to rebut the evidence 
of the prisoner's general good character was pro- 
perly received, the other question is, whether 
the answer of the witness given to a legitimate 
question was an answer which it was proper on tho 
part of the presiding judge to leave for the conside- 
ration of the jury. In the first instance, it is 
necessary to consider what is the meaning of evi- 
dence of character. It is laid down in the text- 
books that the prisoner is entitled to give evidence 
as to his general good character. Does Uiat moan 
evidence of the reputation he holds among tho<o 
who know him, or of the disposition or tendency 
of his mind in relation to the character of the 
offence charged? I quite agree that what it ia 
desirable to get at is, the tendency of the prisoner's 
mind as to his liability to commit tiie offence 
charged against him ; but the only way allowed by 
law to get at that is by producing evidence as to tho 
prisoners general character. That is the sense in 
which the term is used by all the text-writers. Mr. 
Roscoe puts the admission of evidence of the pri- 
soner's general good character on the ground that 
the fact of the prisoner being a person of unble- 
mished reputation leads to the presumption that 
he is incapable of committing the offence charged, 
and therefore that it is evidence that he did not 
commit it. We are not now considering whether 
the law should be altered. It may be that it would 
be expedient to import into our law the practice of 
other countries and to inquire into the antecedents 
of prisoners, and to show therefrom that they are 
capable of committing the offences charged against 
them. But no one would contend that it is competent 
to enter into particular facts. The truth is, this part of 
our law is an anomaly. It is not allowable to go into 
the antecedent bad character of the prisoner, fi*oni 
which you might form a probability as to his guilt, 
from the desire to administer the criminal law jis 
mercifully as possible. It is true that in practic»5 
sometimes, when a witness is called to prove the good 
character of the prisoner, he gives cogency to Jiis 
evidence by a statement of circumstances which 
show that he had a good and abundant opportunity 
of acquiring information. In practice this is often 
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carried beyond what is justifiable. The limit is in 
my judgment, that evidence is admissible of general 
reputation of good character, and not of individual 
opinion. It is clear that if a witness to cha- 
racter is called w^ho knows nothing of tlie 
general reputation of the prisoner, but speaks 
only as to his individual opinion, such evi- 
dence, if objected to, is not receivable ; he is not 
allowed to give his individual opinion. The next 
question is, within what limits must the evidence 
rebutting general good character be confined? In 
my opinion it must be evidence of the same kind 
and l)e kept within the same line; it must be evidence 
of the same general description. In the present case 
the witness at once disclaims all knowledge of the 
genertU. reputation of the deft., but says that in his 
opinion the prisouer*s disposition is that of a man 
capable of the grossest indecency and immorality, 
for in that sense the word character was obviously 
used. I am strongly of opinion that that answer 
was not receivable. It -is not, however, because an 
objectionable answer has been given to an unob- 
jectionable question that a verdict can be impeached ; 
and if the presiding judge had told the jury not to 
take it into their consideration, but to disregard it, 
I should not have been disposed |o disturb the con- 
▼iction ; but here he told them to 'take it into their 
consideration, and the evidence became part of the 
case; therefore, I think the conviction ought 
not to stand. I rest on the fact that it has been 
uniformly laid down by text-writers that evidence 
of general character must be general evidence 
in the sense of reputation, and that evidence 
of particular facts to establish the disposition or 
tendency of the mind of the accused, and to show 
his capability of committing the offence charged, is 
inadmissible, and therefore I am of opinion that this 
conviction m^st be set aside. 

Erlb, C. J. — I concur with the Lord Chief Jus- 
tice in many parts of his judgment. The admissi- 
bility bf evidence of good character for a prisoner 
stands on peculiar grounds. The questions for out- 
opinion to-day are raised now for the first time for 
solemn adjudication. Our answer thereto ought to 
be regulated by attending to the important interests 
of truth. And if a prisoner having a bad character 
chooses to raise the question of his character by 
calling evidence to it I am of opinion that the 
impression likely to be so created ought to be removed 
by evidence on the part of the prosecution.. With 
reference to the first question, whether evidence is 
admissible on the part of the prosecution to rebut 
evidence of general good character on the part of 
the prisoner, I agree with the Lord Chief Justice, 
that it is admissible, and that this question ought 
to be answered in the aiBnnative. With reference 
to the second question, I do not agree with him. I 
agree that individual facts are to be excluded, and 
I do not stop to inquire whether an answer to a 
proper question as to character, which includes in it 
something like individual fact, is receivable, because 
the main question is of such very general import- 
ance that I wish to give my opinion on that. On 
the general question, what is the principle of 
admitting character in evidence in criminal coses, 
I am of opinion that such evidence is admitted 
for the purpose of showing the disposition of 
the accused and raising a presumption from 
it, that the accused did not commit the crime 
charged. Evidence of character can only be 
obtained from the opinion of other persons than the 
accused ; that opinion nmst be formed from the per- 
sonal experience of the witnesses, or from that of 
others who have formed an opinion of the character 
of the accused from their own personal experience. 
The point at issue now is. whether the court is at 
liberty to receive evidence of the reputation of 



the prisoner, founded on the personal exixjrience of 
the witnesses called to prove it. I am of opinion 
that both sources of evidence are admissible, both 
the general rumour prevalent in the neighbourhood 
where the accused resides, and, in my opinion also, 
the personal experience of those who have had 
abundant opi)ortunity of forming an opinion of the- 
character of the accused. In my experience I never 
heard a witness to character examined without 
inquiiy as to his own personal experience, and so 
Ills evidence has been left to the jury. Kow if a 
witness was called to speak to the character of the 
accused, who should say, ** I have had the accused in 
my employ twenty years, but I never heard a 
human being speak of his reputation,*' upon the rait 
as laid down by the Lord Chief Justice, the presi* 
ding judge would be required to say that his- 
evidence was not admissible. That is the point on 
which I differ from him, and to my mind such a 
witness is entitled to give in evidence his personal 
experience of the prisoner's character. What a 
witness may say he has heard others say of the 
prisoner's character is slight in comparison witfai 
such personal experience. But if general character 
alone is admissible, it is important to get at it by 
evidence. General rumour, which" is derived from 
a number of special statements, if strictly examined,, 
will come to be the opinion of a number of persona 
speaking from their personal experience. The best 
cliaracter is generally the least talked about; 
the man whose honesty has never been thought 
to be in question is not talked of, and therefore 
the value of general rumour is doubtful. I have 
attempted to give expression to the argument of 
Mr, Taylor, which carried great weight with it to 
my mind. And when I look at Hex v. Davison^ 
that argument was justified by the mode in which 
Lord Ellenborough and Mr. Hobroyd acted. Eleven 
witnesses to the character of Davison were called, 
and five or six out of the eleven gave very consider- 
able evidence of their own personal experience. 
Lord Moira, the first witness called, spoke generally 
from his own experience, but when he came to a 
special transaction, then Lord Ellenborough inter- 
fered. He was asked whether he thought Davison 
capable of committing a fraud. In answer to this 
question, *' From your Lordshix/s general knowledge 
of his conduct, is he a person whom your Lordshi» 
would think capable of committing a fraud?" ne 
said, "Certainly not. I never had the remotest 
ground for suspicion. If I had had the slightest 
ground, I never could have again solicited him to 
accept the office of Treasurer of the Ordnance under 
circumstances which never could have made it an 
object to him from any pecuniary consideration. 
Shall I state the particulars ?" Then Lord Ellen- 
borough interposed : " One is very unwilling to 
diminish the scope of these inquiries, but the general 
inquiry is as to the general character." That is 
confirmatory of my opinion. It is true that in the 
present case the answer of the scholar that was 
given was bad, and would have fallen within my 
principle, that you cannot speak as to a particular 
fact. But on a great question like this, as to the 
admissibility of personal experience or character, I 
do not stop to analyse the particular answer of the 
vritness more fully. 

CocKBURX, C. J. — I should not have thought for 
a moment to reply upon the judgment of the Lord 
Chief Justice of the Common Pleas, but I am 
anxious that I should not be thought by anything I 
have said to convey the idea that the negative expe- 
rience of a witness to character should be ex- 
cluded. I quite agree that, when a witness 
says "I have known the prisoner for a number 
of years and never heard anything against him," 
that is cogent evidence of a man's character, and 
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I did not intend to lay down that it should be 
excluded. 

Mastin, B. — I concur frith the Lord Chief Justice 
of EogUuMl that the answer of the witness related 
to particular facts known to himself and his brothers, 
and that the judge was wrong in leaving it for the 
ooDsidevation of the jury. With respect to the first 
point, whether evidence can be called on the part of 
the prosecution to rebut evidence of general good 
chiracter given for the prisoner, I should have acted 
upon the practice that has prevailed for a longtime, 
and had it depended on me I should have taken time 
to consider my judgment. The doubt on my mind 
arises from this : the common law of England is 
made up of practice and precedents ; what has been 
the practice for years is the law of the land; if the 
practice is bad the Legislature interferes and sets it 
right. That is the history of the common law. In 
tiiis case the indictment charged the prisoner with 
committing an indecent assault. If I were investi- 
gating the case for myself, my first inquiry would 
be, What was the prisoner's character in cases like 
this ? and if I was informed that he was addicted to 
such practices I should be much influenced by that ; 
but in a court of law that kind of evidence is not 
admissible : nothing but evidence bearing on the 
inue is admissible. The law says that the evidence 
in sni^rt of the charge shall be confined to evidence 
bearing directly on the issue before the jury. But 
a practice has sprung up that the accused may give 
evidence of good character, and he may show that 
he was therSore unlikely to commit an offence of 
the kind charged against hiuL That is an anomaly 
in the law, and the first case in the books in which 
it appears to have been done occurred nearly 200 
years ago. No case can be dted in which evidence 
to rebut such evidence of good character has been 
admitted. In the text-books it is stated that such 
evidence is admissible, but no instance in which it 
has been done is cited. I rely on the fact that no 
instance in which such evidence has been admitted 
is cited, and I think it is better to leave the practice 
so. I can conceive cases in which it is likely that 
too much weight may be given to evidence of bad 
character. However, all my learned brothers are of 
a different opinion, and no doubt in strict reason 
the evidence is admissible. For my own part I 
should have been disposed to act on the course of 
practice that has been pursued for so long a time. 

WiLLES, J.— I am of opinion that on both ques- 
tions the ruling of the presiding judge was right. 
With respect to the first question, whether evidence 
was admissible on the part of the prosecution to 
answer the evidence of general good character given 
for the prisoner, I own I should have been glad if the 
court could have come to the conclusion that it should 
be rejected. But looking to the text-books of 
Koscoe, Phillips and Starlue, it is clear that such 
evidence must have been given for years, and the 
practice have prevailed. The fact that there is no 
reported case does not operate on my mind. I can- 
not help thinking that where the practice has been 
resorted to it has been considered unusual, and been 
found inconvenient. With respect to the second 
question, I agree with Erie, C. J. Why is it that 
evidence of general good character is admissible on 
the part of a prisoner ? I agree that it is a mistake 
to suppose thiat the prisoner can raise the question 
of character collaterally only. Evidence of general 
good character makes it less probable that 
the prisoner committed the offence charged. 
Evidence of bad character is not in the first 
instance admissible on the part of the prose- 
cution ; otherwise, as stated by my brother 
Martin, we should have the whole life of the pri- 
soner ripped up in the course of the trial, and la 
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the result the prisoner might be overwhelmed with 
prejudice instead of being convicted on .affirmative 
evidence. The question of character is rele>ant to 
the issue. G^eral evidence of good character 
does not mean mere evidence of the general 
opinion among a man's acquaintance, but general 
evidence of the character of the man. I agree 
that particular acts must be excluded, because 
there is no notice to the prisoner that any 
inquiry is about to be made into the particular acts. 
What other persons know of the prisoner, and their 
judgment of him, is, I think, admissible ; otherwise 
a person of a shy or retiring disposition, of whom 
only his intimates can speak, will suffer ; whereas 
another man of a forward disposition, who may hi^ve 
earned a reputation without deserving it, will profit 
by the exclusion of the witness's own judgment. For 
the character of a servant you go to the last master; 
for the character of a boy to his parents and 
teachers; for the credit of a man to the man of 
business with whom he has dealt ; aind why not in 
point of law for the character of a prisoner go to the 
man who knows him, and has had an opportunity 
of forming a judgment of it? It is said that we are 
to be guided by the long practice as to the admis- 
sion of such evidence. The practice as I find it is to 
call, not merely witnesses from the neighbourhood 
where the prisoner resides, but also the master at the 
time of the offence. In point of reason, I think the 
evidence of character on the part of the prosjecution 
should be as co-extensive as that given for the 
prisoner. And I cannot help owning that, if I had 
tried this case, I should have attempted to persuade 
the counsel for the prosecution not to persevere with 
the witness ; but not succeeding in that I should have 
fallen into the same mistake as the presiding judge. 

The other Judges concurred with Cockbum, C.J. 

CocKBURv, C. J. said that Byles, J. (who had 
heard the argument before the five judges) had 
requested him to say that he concurred in the view 
taken by the majority of the Judges in the court 
below, and in this court. 

Conviction quaaktd. 



JTTBICLAX COMMITTEE OF THE 
PRIVT COTTNCIL. 

Reported by Jakks Patrbsok, Esq., of the Middle Temple, 
Barrister-At-Law. 

Thursday, Feb. 2, 1866. 

(Present— The Right Hon. Lords Ckanwobth and 

Chelmbfoju), Knight Brucb, L. J., and 

TU&XBB, L. J.) 

Jones r. Oough. 

Church-rate — Ecclesiastical parish — BelinqmshtHeHt of 
surplice fees—Id fr 20 Vict, c. 104, s. 12. 

Where an ecclesiastical district has been formed out of 
several parishes^ the incumbent of l/ie chapdry in the 
new district mil not be entitled to the fees of 
marriages, j'C. within the meaning of 19 4" 20 
Vict. c. 104, s. 12, until after the next avoidance, 
or the relinquishment of fees by the incumbent^ of 
all the parishes out of which the chapelry has been 
formed. 

The chapelry ofL. had an ecclesiastical district annexed 
to it by Order of Council, such district being formed out 
of parishes A., B. and C. The Order in Council said 
noViing about fees, but the incumbents of A., B. and C. 
never claimed such fees, though they were also not 
clearly aware of their right to them. The incumbent 
ofL. had taken the fees for his own benefit : 

Hdd {affirming the jwigmmt.of the Court ofArches\ 
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that the Jitcts were evidence from which a voluntary 
relinquishment of the fees by the incumbents of A., 
B. cmd C. might he infei-red^ and therefore that Z. was 
now an ecclesiastical parish within 19 j* 20 Vict, 
c. 104, 8. 14. 

This was an appeal from the Arches Court of 
Canterbury, in a cause of subtraction of church- 
rate, promotcHl by Edward Gough and others, 
churchwardens of the parish of St. Mary, Shrews- 
buiy, in the county of Salop, against John Jones, a 
parishioner and inhabitant of that parish, by virtue 
of letters of request from the chancellor of the 
diocese of Lichfield, to recover I6s. 1 jdl, the amount 
of church-rate assessed against the said John Jones. 

The libel set forth that the churchwardens of the 
parish of St. Mary, Shrewsbury, exclusive of the 
districts of St. Michael, Leatoo, Astley, Clive and 
Albrighton, made the rate in question, and John 
Jones the deft, was duly rated in the above sum. 

The libel further set forth that St. Michael, 
Leaton, Astley, Clive and Albrighton have each one 
a district assigned to it, with power to each in- 
cumbent thereof respectively to publish banns of 
matrimony, to solemnise marriages, churchings, 
baptisms and burials, and also to receive, for his 
own use and benefit, the entire fees arising from the 
performance of the said ofBces, without any reserva- 
tion thereout, and which said powers each of such 
incumbents Exercises. That, in consequence thereof, 
each of the said districts became, by virtue and 
operation of the Act of Parliament intituled " The 
New Parishes Act 1866,** sects. 14 and 15, and is, a 
•eparate and distinct parish for all ecclesiastical 
purposes, and is not liable for the repairs or other 
expenses of St Mary, Shrewsbury, the mother 
church, to wit, St. Michael, on and after the 29th 
Jnl^ 1856, in virtue of two previous orders of Her 
Majesty in Council, published respectively in the 
London Gazettes bearing date the 28th May 1852, 
and 19th May 1854; and Leaton, Astley, Clive and 
Albrighton, in virtue of an order of Her Majesty in 
Council, published in the London Gazette in each case 
respectively, bearing date as to Leaton on the 3 1st 
March 1860, as to Astley on the 28th Aug. 1860, 
and as to Clive and Albrighton, 30th Oct. I860. 
And all the fees aforesaid in respect of Leaton were 
voluntarily relinquished to the incumbent thereof 
immediatdy after its consolidated chapelry was 
formed, to wit, on the Slst March 1860. 

In answer to the libel, the deft, set forth, among 
other things, that the consolidated chapelry of 
Leaton was created by an Order in Council, pub- 
lished in the London Gazette of March 3, 1860. 
That such consolidated chapelry is composed of 
part of the parish of St. Mar>', Shrewsbury, part 
of the parish of Fitz, and part of the parish of 
Preston Gubbalds. That such consolidated chapelry 
had not, at or prior to the making the rate in 
question, become a separate and distinct parish for 
ecclesiastical purposes. That such part of the said 
consolidated chapelry as was taken from the said 
parish of St. Mary, Shrewsbury, contains property 
legally assessable to a church-rate. 

The question raised by the above issue was, 
whether the district of Leaton had become a separate 
parish within the meaning of 19 & 20 Vict c. 104, 
9. 14, when that Act passed, and whether the in- 
cumbent thereof was entitled to the fees of mar- 
riages, churchings and baptisms. 

The incumbent of Leaton Church on the subject 
of fees stated as follows : 

I am Ui0 incnmbent of the perpetoal enraey of Leaton 
aforesaid. I have been to einoe the coneeoration of the 
chareh then In Oct 1859, a few months prior to the iwning of 
the Order in CoancU by which the dliitrict was assigned to the 
ehurch. The district was foimed by seTsrance from three 

Sftrlshfifs Saint Mary, Shrewsbory, Fitz and Preston Gubbalda 
Inee rach the formation of the said district I have received 
for my own nse and bsneflt the entire fees arising from the 



publication of banns, the solemnisation of marriage^ churcb- 
ings and burials within the district without any reeenratioo 
thereof. I have never had any claim made by the incumbent 
of either of the three parishes severed to form my district for 
or in respect of such fees or any part of them, nor have I 
rendered to either of them any account thereof, or been 
asked to do so. I do not know that there has ever been any 
formal relinquishment of the fees on the part of the said 
incumbents. I can only say that i remember that previoua to 
my being appointed to the cnuroh wliile the thing was about^ 1 
was informed by Mr. Uoyd, the patron of the living, th*t he 
was happy to say that the fees had been relinquished in nay 
favour, and that I would take them to my own use, and I 
have done ho exclusively throughout my incumbency, I nuay 
mention that within two months past I have seen in the 
possession of the said Mr. Lloyd, the patron of Leaton, a letter 
in the handwriting of the Rev. Thomse Bncknall Lloyd, the 
incumbent of St. MaryX Shrewsbury, purporting to liaTe 
been addressed to the said Mr. Lloyd at or about the time of 
my appointment to Leaton Chnroh, in which letter it was 
stated by the said Bev. Mr. Lloyd that he had relinquished the 
fees in my favour, but since that time I have been informed mad 
believe that the letter is missing, having been in some way loet 
or destroyed, and that it cannot now be found. I have no 
knowledge of any legal abandonment by the incambenta of 
St Mary, Shrewsbury. Fla and Preston Oubbalds of the fees 
for banns, churchings, marriages, and burials performed by 
me as incumbent of tlie consolidated dhapelnr of Leaton in 
respect of persons resident In those parts of Leaton ^rhich 
were taken out of their parishea I know no more respecting 
that than appears in my depositi(XL I was not aware tliat I 
was by law bound to keep an account of such fees Tor the 
performance of such offices, and every year account to the 
incumbents of St Mary, Fits and Preston Gubbalds for the 
same. On the contrary, consldering-that they had voluntarily 
rellnquisbed their right to the fees, there was no neoessitv for 
my doing so. I do not know that the incumbents of St, Biary, 
Fitz, or Preston Gubbalds have either of them by any legal 
instrument In writing relinquished the right to snch fees or 
any of them. 

The incumbents of the other parishes from which 
Leaton district was constructed said thej* had 
executed no formal relinquishment of the fees 
received at Leaton Church, but had understood that 
they were not legally entitled to these fees, and 
had never claimed them. 

There were other objections to the rate which 
are not material. 

The learned judge, Dr. Lushington, held, that 
though the Order in Council constituting the con- 
solidated chapelry of Leaton made no mention of 
fees, yet, as the incumbents of the other parishes 
interested had not de facto claimed them, and as 
the incumbent of Leaton hiul de facto received 
them for his own use, it must be talcen that those 
incumbents had voluntarily relinquished those fees, 
and therefore that Leaton being a seiMrate parish, 
the rate had properly omitted the parishioners of 
St. Mary resident in that part of the parish now 
forming part of Leaton district : (see 9 L. T. Rep. 
N. S. 610). 

The present appeal was now brou^t to Her 
Majesty in Council. 

Lush, Q. C, Deane, Q. C, and Wills, for the apps., 
contended that under the circumstances it could not 
be taken that the incumbents of the neighbouring 
parishes had voluntarily relinquished these fees, 
and so that £<eaton was still part of St. Mary's, 
and ought to have been included in the rate, 
which rate was, by reason of such omission, roid. 

Powell, Q.C. and Robertson for the resps. 

Chu adv. vuii. 

Lord Ckanworth. — ^The sole question in this case 
is, whether or not Leaton, or any part of it, remains 
a portion of the parish of St. Mary's, Shrewsbury. 
No doubt a part of it once did belong to that parish, 
and the question therefore is, whether it has ceased 
to belong to it. From 58 Qeo. 8, c 45, downwards, 
there have been passed a number of Acts of Parlia^ 
ment authorising commissioners to create new 
ecclesiastical districts. The earliest authority given 
to them was. tlint where parishes were populous and 
large they ini<?ht take out of those populous and 
large parishes a diMtrict^ and form it into a separate 
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ecclesiastical district. It vras soon foand that this 
power did not meet the whole evil it was meant to 
remedy. It might be inconvenient or impossible to 
take a district out of one parish and make a 
.•(Separate parish of it, but there might be several 
.parishes lapping into one another, out of all of 
'which a new district might conveniently be taken. 
Powers for this purpose were g^ven by the 59 Groo. 
.3, c. 134, and the new district so formed is in the 
.Act called a consolidated chapelry. The regula- 
-tions by which these new districts, when formed, 
were to be governed, must have been intended to be 
'the same, whether they came out of one parish or 
out of several parishes, and whether they are 
•designated as districts or chapelrics. That being 
so, ^eir Lordships will now state what the enact- 
ment is on which it is contended that this 
"district of Leaton has become a separate parish. 
In 19 & 20 Vict. c. 104, s. 14, it is enacted, 
-"That whenever the solemnisation of marriages, 
•churchings and baptisms according to the laws and 
•canons in force in this realm are authorised to be 
published and performed in any consecrated church 
>or chapel to which a district shall belong." We 
must here pause to say that, by an Order in Council 
>in 1860, a district] taken out of the parish of St. 
Mary's, Shrewsbury, and several adjoining parishes, 
was annexed to a consecrated chapel. There was 
undoubtedly, therefore, a district to which a conse- 
» crated chapel belonged. Then the section proceeds, 
•** Such district not being at the time of the passing 
of tlus Act a separate and distinct parish for eccle- 
siastical purposes, and the incumbent of which is by 
r such authority entitled for his own benefit to the 
(entire fiees arising from the performance of such 
-offices, without any reservation thereout, such dis- 
trict or place shall become and be a separate and 
•distinct parish for ecclesiastical purposes.'* And by 
'the next section it is provided that, not only shall the 
new parish become a separate parish for all ccclesi- 
.-astical purposes, but the inhabitants of that parish 
4u:e to be, for ecclesiastical purposes, parishioners of 
(that parish, and of no other parish, and all the laws 
relating to ecclesiastical matters as to that parish 
.are to apply to that parish and to no other. The 
•question therefore is, whether the incumbent of this 
new consolidated chapelry has become entitled, under 
such authority as mentioned in the Act, to the fees 
-arising from the performance of the ecclesiastical 
» offices therein mentioned. There are two questions. 
Has he become entitled to these fees ? and, if so, 
has he become so entitled **by virtue of such 
■authority," within the true meaning of those words 
•as they are found in the 14th clause of the Act ? 
The question whether he has become entitled to 
these fees depends upon this : he was not entitled 
simply by the constitution of the ecclesiastical dis- 
trict, t. «., the consolidated chapelry, because, by 
laws in force previously to the 19 & 20 Vict. c. 104, 
with reference to the constitution of such district, 
the incumbent of the old parish continued to be 
•«ntitled to them, imless some other arrangement is 
made. But by this new Act a considerable change 
is made. The enactment on this subject is to be 
found in the 12th section of the Act, which enacts 
that from and after the next avoidance, or the 
relinquishment of such fees, by such incumbent, 
-4. e., the incumbent of the original parish, then 
the fees shall belong to the incumbent of the 
new district We are clearly of opinion that 
in the case of a consolidated chapelry the words 
" such incumbent" must mean the incumbents of all 
the parishes out of which the chapelry has been 
'formed. The question therefore is, have the fees 
belonging to St. Mary's, Shrewsbury, and the other 
two parishes, or have they not, been relinquished ? 
That was a question of fact which the learned 
.judge below had to decide. There is no doubt it is 



a question of some nicety. Of the three incum<i> 
bents, one of them says, " I did expressly give them 
up ;" the other two in substance say, ** I made no 
formal resignation, but when I gave up the right to 
the parish which I was asked to give up, and did 
give up, I considered that I gave up everything." 
Three years after this happened they are examined, 
and they do not pretend to say that they have been 
otherwise advised since. What takes place after 
the institution of the suit is of course no otherwise 
important than as affording evidence of what tiie 
witnesses meant to do at the time when the district 
was formed. But we think the learned judge came 
to a reasonable conclusion ; and even if there were 
no more doubt about it than there is, it is a principle 
of every court of appeal, upon a question of fact, 
that if a matter has been fully and fairly considered 
in the court below, unless the Court of Appeal is 
able to say that the decision of the fact was clearly- 
wrong, it should not be disturbed. Therefore, upon 
the question of fact, we concur with the learned 
judge below. Then it was said, that what was to be 
proved was not merely that the incumbent had 
become entitled for his own benefit to the fees, but 
that he had become jbo entitled " by such authority " 
referr^ to in the 14th section. Ail these Acts are, 
unfortunately, very loosely worded ; but when we 
come to look at the clause, we see that what must 
have been meant was the whole authority under 
which the district was constituted, including tlio 
12th section of the Act ; and by that section it was 
expressly provided that the relinquishment of fees 
by the incumbent of the old parish should be one 
mode in which the incumbent of the new district 
should become entitled to them. We think, there- 
fore, that the judgment of the court below must bo 
affirmed, and the appeal dismissed with costs. 

Judgment affirmed with costts. 

Apps.' proctor, E. W, Crosse. 

Besps.' proctor^, Nelson and Son, 



Saturday, Feb, 11, 1865. 

(Present — ^The Right Hon. Lords Cranworth and 

Chelmsford, Knioht Brucb, L.J., and 

Turner, LJ^.) 

Fry V, Treasure. 

Churchwarden — Suit for subtraction of c/iurch'rate — 
Right of one to sue in name of boOt — Practice of 
JSccksiastioal Court, 

One of two churchwardens has no right, without ifte other^s 
consent, to use the latter^s name as co-pit, in a suit 
against a parishioner for subtraction of church-rate, 
and there ts no implied authority in such circiuiistances, 
the proper remeay, if any, being the removal of the 
obstinate churchwarden for misconduct. 

Whore a case comes before the Court of Arches by 
letters of request, the suit does not conunence in the 
court oehw, but in the Court of Arcfies, the letters 
forming no part of the cause. 

This was a cause of subtraction of church-rate, and 
was instituted by the apps. Bruges Fry and Robert 
Greata, then churchwardens of the parish of 
Cheddar, in the county of Somerset and diocese of 
Bath and Wells, and province of Canterbury, against 
the resp. Levi Treasure, of the said parish of 
Cheddar, a ratepayer and inhabitant thereof. 

The suit was commenced in the Arches Court of 
Canterbury by virtue of letters of request, issued at 
the instance of both the apps., and under the hand and 
8^ of the worshipful Charles Walter Bagot, Clerk, 
Master of Arts, Vicar-General of the Right Hon. 
and Right Rev. Father in God Robert John Baron 
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Auckland, by Divine penniMion Lord Bishop of 
Bath and Wells. 

The decree of the Arches Court of Canterbury, 
citing the deft, in the court bel«w to appear in the 
auit, was returned by the proctor for the apps., the 
pits, in the court below, and the said proctor then 
exhibited proxy, under the hand and seal of the 
pit. Robert Greata, and alleged that the pit. Bruges 
l*ry proceeded no further in the suit. The said 
Bruges Fry was not, however, dismissed from the 
suit, and all the subsequent proceedings had been 
had in the cause as originally entitled. 

The deft, appeared in the suit, but under protest 
to the constitution of the cause, and an act on 
petition was on his behalf filed, extending the said 
protest. Both parties wrote to the said act, the 
proceedings upon which were subsequently con- 
cluded ; and the proctor for the said pits, brought 
in further proxy under the hand and 8€»d of the pit. 
Kobert Greata, as acting on behalf of himself and 
the pit. Bruges Fry. 

The questions raised by the act on petition 
having been argued, the Court, after deliberation, 
pronounced for the protest, and condemned the pit., 
Bobert Greata^ incests: (see lOL.T.Bep.N. 8.889.) 

Against this sentence the present appeal was 
lyrought. 

The further proxy of llr. Greata on the 5th June 
was as follows : 

WhereM there in now depending undetennined In Jadg- 
xnent in the Arches Conrt of Canterbury, by virtue of letters 
of request from the Worshipful Charles Walter Bagot, Clerk, 
Master of Arts, Vicar-General of the Rl^t Honourable and 
Bight Beverend Father in Qod Bobert John Baron Auclt- 
land, by Divine permission Lord Bishop of Bath and WeQs, 
•nd OflBcial Prinoipal of the Consistorial Episcopal Court of 
'Wells, lawfully constituted, a certain cause or business of 
•nbtracdon of church-rate promoted and brought by Bruges 
Fry and Bobert Greata^ the churchwardens duly appointed of 
the parish of Cheddar, In the county of Somerset, diocese of 
Bath and Wells, and province of Canterbunr, agaiupt lisvi 
Treasure, a ratepayer and Inhabitant of ue said parish. 
JXoyr know iJl men by these presents that I, the said Bobert 
Orsata (for divers good causes and considerations me there- 
wito moving), have nominated, constituted and appointed, 
•nd do herein nominate, constitute and appoint, William Tarn 
Prltohard, notary public, and Alfred John Pritohard, 
two of the procurators exeroent in the Arches Court 
of Canterbury, or in their absence any other proctor of 
the said court for them, to be jointly and severally the true 
and lawful proctors of myself and the said Bruges Fry, for 
and in the names of myself and the said Bruges Fry, to 
appear before the Bight Honourable Stephen Lnshington, 
I>ootor of Laws, Official Principal of the said Arches Court of 
Canterbury, lawfully constituted his surrogate, or other com- 
petent judge, in this behalf, to exhibit this proxy, and to 
pray and procure the same, and the appointment herein con- 
tained, to DC admitted and enacted, and generally, for and in 
the names of myself and the said Bruges Fry, and on behalf 
of myself and the said Bruges Fry, to do and perform all such 
«ther acts, matters and wings as shall be necessary to be 
done on the part and behalf of myself and the said Bruges 
Try, in and about the premises, hereby promising to ratify, 
a^Iow and confirm, as firm and valid, all and whatsoever the 
csid proctors, or either of them, or their or either of their 
tfubstitnte or substitutes, shall so lawfully do or cause to be 
done by virtue hereof in and about the premises. And I 
hereby give and grant to my said proctors, or either of them, 
full power and authority to appoint one or more substifnte or 
substitutes in their or his place of stead, as often as occasion 
•hall reauire, and the same at pleasure to revoke and appoint 
•new. In witness whereof I, the said Bobert Greata, have 
hereunto set my hand and seal this 6th day of June, in the 
jear of our Lord 1864. Bobkrt Grbata. (u &) 

Signed, sealed and delivered by the said Bobert Greata, in 
the presence of us 

Alfd. J. Ham, of Axbrldge, Somt, clerk to Mr. Greata. 

Arthur Bowden, of Cheddar, Somerset, clerk to Mr. Greata. 

The Queen* 8 Advocate (PhillimoreX M.ibcard and 
J?. A . Pritckard, for the app., referred to 
Com. Dig. tit " Abatement,'' E. 8, 9, 10 ; 
SUxrkey v. BerUm, Cro. Jac. 234. 



Dr. Deane, Q. C. and Sicahey for the resp. 

Cur, adv. 



vulL 



Xord Cbamworth. — ^The question raised in this 
case was, as to the right of one of two church- 



wardens to use the name of his co-churdiwarden in 
a suit against a parishioner for subtraction of 
church-rate. The case came before the Court of 
Ajches by letters of request from the diocese of Bath 
and Wells, purporting to have been issued at the- 
special instance and desire of Bruges Fxy and 
Robert Greata, the churchwardens of the parish <tf^ 
Cheddar, in that diocese. The decree of the Court 
of Arches, citing the deft. Levi Treasure, a parish- 
ioner of Cheddar, to appear and answer a charge of 
subtraction of church-rate, issued pursuant to these 
letters of request, which purported to have been 
accepted on Uie petition of the proctors of the said 
Fry and Greata. This decree bears date the 16th 
Feb. 1864. On the I8th April 1864, the decree was 
returned by the proctor of Greata, who then exhi- 
bited a proxy under the hand and seal of Greata 
only, alleging that Fry, whom he described as the 
other of his parties, proceeded no further in the 
cause. On the same day Treasure, the deft., ap- 
peared by his proctor under protest, alleging that the 
suit was improperly constituted, inasmuch as it was 
the suit of Greata alone, and not, as it ought to have 
been, of Fry and Greata jointly. At this stage of 
the proceedings the suit was clearly a suit by one 
churchwarden only. It was indeed contended at 
the bar that Fry was a party in obtaining the let- 
ters of request, and must, therefore, be treated as a t 
party in the cause, until discharged by some order 
dismissing him, and we were referred to several 
cases, in which it has been laid down that a party 
in a cause does not cease to be a party by merely 
alleging in the court that he proceeds no further. 
Of the soundness of these decisions we entertain no 
doubt. A person who embarks in litigation incurs 
liabilities in its progress by the consequences of 
which, prospective as well as retrospective, he must 
be bound until discharged by the court. But in 
order to make this doctrine applicable, it was in- 
cumbent on the app. Greata to show that Fry was, 
some time before the I8th April 1864, a party in the 
cause. And this he failed to do. It was contended 
that Fry, by joining in the letters of request, had 
become a party in the cause, but this is a mistake. 
It does not appear, except as may be inferred 
from the letters of request themselves, that Fry 
was a party to the obtaining of Uiem. But, 
even if he was, they form no part of the 
cause. Letters of request arc issued, not in a pend- 
ing cause, but on an allegation that the parties 
applying for them intend to enter into litigation, 
and wish to go to the Superior Court at once ^r • 
saltwtL And when the Superior Court accepts the 
letters of request, and issues its decree citing the 
party complained of to appear, they are cited in the 
decree only for the purpose of showing how the 
Superior Court has acquired original jurisdiction. 
The cause originates to all intents and purposes in 
the Superior Court. The letters of request, when 
accepted, enable the Superior Court to authori^the 
persons who have obtained them to institute a snit, 
but they do no more ; and till a suit is instituted in 
the Superior Court, litigation has not begun. But it 
was further argued that, even independently of the 
letters of request, Fry must be taken to have been 
a party in tlie cause up to the Idth April 1864, for 
that on that day the proctor alleged, not that Fry 
had never been a party, but that he would proceed 
no further. These latter words, it was said, con- 
tained in themselves a negative pregnant, and 
showed that up to that time he had b^n a party 
proceeding in the cause. But. even if this were a 
reasonable inference, still it must be shown that they 
were the words of a person to whom Fry had given 
authority to speak or act for him ; and as no proxy 
from Fry had been exhibited, the words are in- 
operative against him, and he has a right to treat 
them as the words of a mere stranger. On the fint 
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j{ypeanuioe of the deft, in obedience to the decree, 
he in substance objected that he waa called on to 
answer a charge purporting to be made by Fry and 
Greata, but which was really made by Greata alone. 
The only answer as matter of fact to such an 
^jectioa would have been the production of a 
proxy from Fry; and as no such proxy was or 
could be produced, the only question was one of 
Uw, whether the concurrence of Fry was necessair, 
U. whether one churchwarden alone could sustain 
such a suit. We need not discuss this question ; 
the case is too plain for argument, and was hardly 
contended for at the bar. In enforcing a demand 
in which two persons are jointhr interested, whether 
beneficially or as trustees, each must, either as pit. 
or deft., be before the court, and the circumstance that 
the persons interested are churchwardens cannot 
ma^e any difference. It was, no doubt, from feel- 
ing that the law on this point was against 
him, that Greata, after the deft, had appeared 
under protest, endeavoured to cure the d^ect in- 
tifted on, by exhibiting a further proxy, which, 
though under the hand and seal of Greata only, yet 
purported to appoint proctors to appear for Fr^ as 
weQ as for hiinself. And the second point urged for 
the apps. was, that this second proxy cured the 
•defect insisted on. The general rule of the Ecde- 
sisstical Court requires every proxy to be signed by 
the piur^ himself, or bv one duly authorised to sign 
ior him. Neither of these requisites has been 
complied with here. No proxy was exhibited under 
ibg hand and seal of Fry, or of any person 
ttthoiiaed to act for him. But necessity, it was 
vr^ed, requites that, in the case of two church- 
wardens, each should he deemed to be invested 
vilb an implied authority to use the name of the 
-dfaer in suits for the benefit of the parish, or, at all 
events, in suits for subtraction of church-rate, for 
that otherwise it might be impossible to collect 
tiie rate. There is, lu)wever, nothing to warrant 
such an argument It was endeavoured to show 
:tiiat such a power might be considered to exist by 
analogy to what is done in the courts of common 
law where a pit has taken on himsslf to join as 
a oo-plt the name of another person who stands in 
ihe position of a trustee for Mm as to the subject- 
B^f^r of action. There the court will in general 
[permit the pit., who alono is the party substantially 
mterested, to go on using the name of the other 
pit whose name is introduced for conformity, 
•en the terms of full indenmity against costs 
hong given to the party whose name is 
thus used. But this is only done when a special 
cue has been made showing that substantial 
^tioe requires such a course to be taken, and 
IS never done in the case of two persons jointly 
interested beneficially in the subject-matter of the 
action. In the case now before us, no special cir- 
•cumstanees are stated, and the course pursued can 
eoly be justified on the assumption that, in every 
suit for subtraction of church-rate, one church- 
warden may always use the name of his co-church- 
warden as a co-pit., without any authority from him. 
For such a proposition there is no warrant either in 
principle or authority. It was argued that the 
result of this dedsion will be to prevent the possi- 
bility of recovering church-rates if an obstinate 
churchwardenrefuses toconcnr inasuit Perhaps, 
if such diucunence were corruptly, or even vcxa- 
tiously, refused, there might be good ground for 
removing the churchwarden from his office. But 
that question is not now before us. There is 
nothing to show that the non-concurrence of Fry 
has arisen from motives either corrupt or vexatious. 
This refusal to concur may have been the result of an 
honest desire to save the money of the parishioners. 
He may have been satisfied, for instance, that the rate 
is invalid, or that the person sued is insolvent The 



contention of Greata allows no exception for such 
cases. On these grounds we have no hesitation in 
expressing our concurrence in the conclusion at 
which the learned Dean of the Arches have arrived, 
and we shall report to Her Majesty that, in our 
opinion, this appeal ought to be dismissed with 
costs. 

Sentence affirmed with costs, 

Apps.* proctors, Pritchard and ^ns. 

Rcsps.' proctor, £. W. Crosse, 
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(Before the Lords Justices.) 

Be Thb Hackket CuABrnss. 

(Poole's a»d White's Cuasities.) 

Charity Commissioners — Appeal from — Charitable 
Trusts Act 1860— 5ec^ ^—Bight to appeal. 

Under sect. So/ the Charitable Trusts Act 1860, two 
private inhabitants of the varisk in which the income 
of the charity is applicabk camtot^ when the yearly 
tncotne is less than bOLj appeal against the order of the 
Cotnmissioners. And although two charities^ the in- 
come of which together exceeds 501^ may be dealt with 
bv one and the same order of the commissioners^ 
tne Court wiU consider the case its if the incomes of 
the two had been dealt with separatdy. 

The Court deals with such a case according to the incopie 
actually produced^ and not according to the possible 
or probable income. 

This was an appeal by the Attorney-General 
against an order of the M. It, the hearing before 
whom is reported (ante, pi 98) so fully as to render 
any further statement of the facts unneoessary. 

Their Lordships, it will be seen, decided the case 
upon the construction of the 8th section of the 
Charitable Trusts Acts 1860 (28 & 24 Vict c. 136^ 
which confers the right of appeal against orders of 
the board of Charity Commissioners, and enacts 
that the Attorney-General, or any person authorised 
by him or by the said board in the case of 
any charity, whatever may be the yearly income 
of its endowments, and any trustee or person acting 
in the administration of or interested in any charity 
of which the gross yearly income, to be calculated 
in manner aforesaid, shall exceed 602. ; or any two 
inhabitants of any parish or district in which the 
same shall be specially applicable, may, within three 
calendar months after the definitive publication of 
any order of the said board appointing or removinji^ 
a trustee or trustees, or for or relating to the assur- 
ance, transfer, payment, or vesting of any real or 
personal estate, or establishing a scheme for the 
administration of the charity, present a petition to 
the High Court of Ch. in a summary way, appeatinji^ 
against such order, and praying such relidf as the 
case may require. 

The 4th section of the Act provides how the in- 
come of the charity is to be calculated. 

The Attorney- GenercJ^ Hobhouscy Q. C. and T, H. 
Terrell supported the appeal, and contended that 
where the annual income of a charity was below 50^ 
it was not competent to two private inhabitants to 
appeal, but that tha right was in the Attorney- 
Giencral, or any person authorised by him, or in the 
commissioners diemselves. That the value of the 
land might be speedily increased was immaterial ; 
its present value was the thing to be regarded. The 
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lcp;al estate was not in the churchwardens and over- 
seers under the Act 59 Geo. 3, c. 12, a. 17, and the 
case was therefore not within the Act IG & 17 Vict, 
c. 137. His Honour had been influenced by the 
consideration that this was a contentious case under 
tho 5th section of the Act of 1860, which denied the 
commissioners jurisdiction in such cases ; but by 
that section they were the only judges whether a 
case was contentious or not. 

Sc/wyn, Q.C. and Prenderrjast for the resps. — ^The 
annual value of the land was in reality much more 
than oO/L, for it was shown that the ground was 
most desirable for building purposes, and a large 
increase of profits could be at once obtained. But 
the order of the board had dealt with the two 
charities as one, and together, even at the present 
moment, they exceeded 50/. in annual value. This 
was a gift for the poor of the parish, and parish 
property belonged to churchwardens and overseers 
as a corporation. The petition was really pre- 
sented on behalf of the vestry, and not merely by 
the two gentlemen whose names appeared as peti- 
tioners. Even if the commissioners were in the 
first instance sole judges of what cases were con- 
tentious or not, there must bo an appeal from their 
decision, and therefore to ap])eal to this court was 
no recognition of their original jurisdiction. The 
authorities cited were 

Doe dem. Jackmn v. HUey, 10 B. AG. 885 ; 

Smith V. Adldn», 8 M. & W. 362 ; 

J^ parte Annesletf, 2 T. & Coll. Ex. 350 ; 

J)oe dem, higg* v. Terty, 4 Ad. & EIL 274 ; 

Doe dem, Ho&» v. Coe&ll, lb. 478 ; 

The AUomey-General r. Lewin, 8 Sim. 366 ; 

Re The PacMington Charitiei, lb. 629 ; 

Aliaaon v. Stark, 9 Ad. A EIL 256; 

Rumb<dlY. Munt, 8 Q. B. 882; 

The Churchtardens, ^, of St, Nicholas, Deptford^ v. 
5it<j<cW<g^, lb.394; 

The Attorneu'General ▼. Calvert, 23 Beav. 248 ; 

Rex V. The Inhabitants ofllalesworth, 8 R A Ad. 717 ; 

Kw. V. 7%e Archdeacon of Exeter, 11 W. R 262 ; 

J/aotfafe» CoOege, Oxford, v. The Attorney-General, 6 
S. of L. Cat*. 189. 

The Attorney- General having replied, judgment 
was reserved until the 31st Jan., when 

Lord Justice Knight Bruce said, that, subject 
to one question, and to one question only, the order 
of tiic Board of Charity Commissioners made on 
the 10th Nov. 18G3 was reasonable and convenient, 
and consistent with the merits of the case, and 
that it ought to be supported. That question 
was, whether the commissioners had jurisdiction by 
law to make the order. If they had, there was 
nothing erf importance that could be said against it, 
but even if the commissioners had no jurisdiction 
be thought that the court ought not on the 
application now before it to discharge their 
order. The two petitioners againdt it were two 
private inhabitants of the parish of Hackney, 
respectable gentlemen no doubt, but, he repeated, 
merely two private inhabitants. Their petition had 
no authority or sanction of the Attorney-General ; 
it was opposed, by him, and he was desirous that the 
order of the board should stand. The trustees 
appointed by the commissioners were willing to act, 
and in such a state of things the course most con 
sistent with the well-being of the charity was to 
decline to interfere, and to leave the order standing. 
Witli deference to the M. R, his opinion there- 
fore was that, whether the order of the com- 
missioners was i)erfectly regular, or not,, his 
Honour's order should be d^charged, and the 
petition dismissed. For on the petition pre- 
sented he thought that, even if the order had. 
been made without jurisdiction (which be did* not 



assert), this court had been under no judicial 
necessity to discharge or interfere with the order* 
which the board had made. 

Lord Justice Tcbker said: — ^The principal ques- 
tion in this case, and the only question on which, ia 
my judgment, it is necessary or would be right forr 
us to give any opitiion, is this, whether it was com- 
petent to the two inhabitants, upon whose petitioiLi 
the order under appeal was made, to appeal to the- 
M. li. froiti the order made by the Board of Charity- 
Commissioners ; and, upon the best consideratioD 
which I have been able to give to the case, my opi- - 
nion is that it was not competent for them to do so.. 
The jurisdiction of the Charity Commissioners i»- 
whoUy statutory, and the right to appeal from 
orders pronounced by them must be measured and* 
is limited by the statutes on which their juris- 
diction is founded. In this case it depends- 
upon tho construction to be put upon the 8th- 
section of 23 & 24 Vict. c. 26. The M. R has 
construed this section as consisting of and diri-- 
siblc into three distinct parts, giving three* 
different and independent rights of appeal :— firstv 
to the Attorney-General, or any person autho- 
rised by him, or by the Board of Charity Com- 
missioners, whatever may be the yearly income of 
the charity ; secondly, to any trustee or person in- 
terested in any charity, of which the gross yearly 
income exceeds 50/. ; and thirdly, to any two uiha- 
bitants of any parish or district in which the charity 
or its income may be specially applicable, whatever 
the amount of the income may be ; but, with aK. 
deference and respect to his Honour'a opmion, I, 
cannot agree in this construction of the section. It 
seems to me that, according to the true constmction 
of the section, it consists of and is divisible uito^ 
two parts only, the first giving the right of appeal 
to the Attorney-General, or to any person appointed, 
by him, or by the board, whatever may be the yeariy 
income of the charity, and whether it does or doey 
not exceed 50/. ; and tie second giving the right oT 
appeal to the trustees or persons interested, ort9* 
the two inhabitants of the parish or district where 
the gross yearly income of the charity exceeds 50£:. 
This construction appears to me to be more con- 
sistent with the collocation, the terms and the spirit 
of the section, and with the scheme of the Act aiuL 
the course of legislation upon the subject, than the- 
eonstruction which his Honour has adopted. Looking, 
to the collocation of the section, it is difficult, I. 
think, to imagine that the intention could have 
been to give an unlimited right of appeal to the- 
two inhabitants, for in that case the section would 
have given, first, an unlimited, then a limited|. 
and then again an unlimited, right of appeal. Had 
it been intended to g^vc the two inhabitants an 
unlimited right of appeal, they ought, it sboulcli 
seem, to have been classed with the Attorney- 
General, or the person appointed by him, or by the- 
board. Then, as to the language of the section, th^- 
right of appeal is given to any two inhabitants of 
the parish or district in which, to use the terms of 
the Act, ** the same " is specially app^cable. To- 
what do these words, "the same,** refer? Tljey 
may refer to the charity, or to the income of the 
charity ; but whether they refer to the one or to- 
the other, the ordinary ruld of construction, as I. 
apprehend, is that relative worda are to be referred 
to the last antecedent, and these words, therefore, 
ought, as I think, to be taken to refer to the charity 
or income last before mentioned, a charity or 
income exceeding 50/. per annumj and not to reUte 
back to the charity or income first mentioned in 
the section, which is unlimited as to amount Ihe 
two inhabitants, therefore, to whom the right of 
appeal is given must, if f this view be correct be 
.inhabitants of a parish or district in which a charity 
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having a p^roBs yearly income of 50/. in applicable. 
Then again, as to the spirit of the section and the 
scheme of the Act. The section clearly points to a 
distinction between charities the income of which 
is aboTe, and charities the income of which is 
below. 50/. per annum. Why is this distinction 
made ? Clearly, as I apprehend, for the purpose of 
prercnting the funds of the smaller charities being 
exhausted by litigation, as they too frequently were 
before the appointment of the Charity Commis- 
sioners, and surely it is not unreasonable to suppose 
that the Legislature may well have intended with 
this Tiew to limit the right of appeal on the part 
of inhabitants to cases in which the annual value of 
the charity exceeded 50/., more especially having 
regard to this consideration, that the smaller 
charities would still have the protection of the 
Attorney-General and of the board of commis- 
sioners under the first part of the section. Passing 
then from the provisions of this particular section 
to the course of legislation upon this subject. 
It is obvious, from the provisions of the 
earlier Acts, that the policy of the Legislature 
has throughout been to protect the smaller 
charities from the exhaustion by litigation to 
which they were formerly subject, and there is 
nothing, therefore, to lead us to believe that it 
could be intended by this section that the right of 
appeal given to the two inhabitants should extend 
to cases in which the income was below the pre- 
scribed amount of 50/. Some attempt has been 
made on the part of the reaps, to show that the 
income In this case was above that amount; but 
the resps.' evidence on this subject points only to 
the income which might be made of the property, 
and not to the income which it actually produces, 
and it was not disputed that the actual income of 
each of these charities was less than the prescribed 
amount. The case, I think, must be dealt with 
according to the actual income only, and I do not 
think that the fact of the two charities being em- 
braced in the same order makes any difference. 
This suggestion on the part of the resps. therefore 
fails. I have said nothing as to the other ^nts 
which were raised in the argument, because, if the 
conclusion at which I have arrived as to the right of 
appeal is well founded, these are points which, as it 
seems to me, must rest with the Attorney-General 
or the board of commissioners, and not with us. 
I think that the order of the M. R should be dis- 
charged, and that an order dismissing the petition 
presented by the resps., with costs, should be sub- 
stituted for it, but that there should be no costs of 
the appeal. 

Solicitors for the apps., Fearon and Co. 

Solicitor for the original petitioners, R. EUU. 
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Rbo. v. Pxdlbb. 

Church-rates — Bona Jidts of objection — Jurisdiction oj 
justices. 

Some disputes having arisen in the parish by reason of 
the refusal of the incumbent to bury the child of a 
Baptist in consecrated groundy some of the in- 
hMtants determined to contest the church-rate. The 
deft, was summoned for nonpayment of his rtUe, and 
appeared by his sohcitor^ who statett that he con- 
tested the validity of the rate. But the justices, 
believing that the dispute about the burial of the child 
was itis real cause of the refltstd to pay, and that the 



legal objection was not made bond fide, held that their 
jurisdiction was not ousted, and made an order for pay- 
ment of the rate. 

Upon certiorari to quash this order, it was 

Held, that to entitle the justices to assume jurisdiction in 
such case, they must have very strong evidence of 
makt fides, and tliat the facts disclosed by tlte affi- 
davits were not sufficient ground for such a con- 
clusion. 

The duty of justices, where an objection is made to the 
validity of a church-rate, considered. 

This case came before the court on certiorari to 
quash an order made by the justices of WoUingtoo, 
Somerset, for the payment of 2/. 15a-. church-rates, 
and 4s. Qd, costs. Tlie app. was summoned, with 
others, before the justices for the nonpayment of 
the church-rate made on the 24th July 1863, when 
Mr. John Bennett, solicitor, of Serjeants'-inn, Fleet- 
treet, attended on their behalf before the magis- 
trates and took the following objections to the rate, 
as set forth in his affidavit :•— First, that there was 
an item of 264/. for the repairs of the pinnacles of 
the tower of the said church, whilst there was a sum 
of between 50/. and 80/. in the hands of the church- 
wardens raised by the church-rate of Nov. 1861, for 
the repair of one of the pinnacles, which had not 
been expended, and that consequently the rate was 
excessive ; and, secondly, that the assessment upon 
which the rate was made was unequal and unfair. 
The magistrates accordingly held, after hearing 
evidence, that the objections to the rate were bond 
fide, and dismissed the summonses, on the ground 
that the objections were bond fide, and they had 
no jurisdiction, leaving the parties to the remedy 
of the Ecclesiastical Court. On the 7th Jan. 
1864, the parties were again summoned before 
the justices, when the same objections were 
taken by Mr. Bennett, but the magistrates, with- 
out consulting their clerk, took an entirely new 
course ; whilst treating the objections as bondfide^ 
they decided that the def t.'s professional man had 
no power to raise any objections to the validity of 
the rate, and that if he wished to do it it must be 
done by appeal to the quarter sessions, the chairman 
declaring that it was not fair to throw the onus of 
proving the validity of the said rate on the church- 
wardens, and they accordingly made orders for the 
payment of the rate. The affidavits of the church- 
wardens, Messrs. Burridge and Edwards, stated that, 
at the making of the rate, no objection was taken to 
the item for the repairs of the pinnacles, and it was 
moved and seconded and agreed to that a rate of 
Qd, in the pound should be granted for defraying 
the expenses of the churchwardens for the current 
year, as shown in the estimate, and at that meeting 
two of the defts. were present and took part. They 
also state "that three months and upwards had 
elapsed after the said vestry meeting had been held 
and the said rate grant^ before any opposition 
whatever had been made to the pa3niient of the said 
rate, and that considerably over two-thirds had then, 
or has since, been collected and paid over to the 
collector of the rates of the said parish. We say 
that about this time application was made to the 
vicar of the parish to bury and have the Church 
service performed over the body of an unbaptised 
child of pauper parents of the Baptist denomina- 
tion, who were said to be too poor to pay for the 
funeral expenses at their usual place of burying, 
viz., the Baptist burying-yard, and which the vicar 
declined to do ; and I, the said William Burridge, 
say that, very shortly afterwards, viz., on the ISth 
Nov. last, I met William Day Horsey, a leading 
and influential member of that denomination, who 
complained to me of the vicar's conduct in having 
refused to bury the said child, and he then informed 
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me thatf although there had been hitherto no oppo- 
sition to the chyrch-rate, he feared that I should 
fliid there would be opposition in future, and by 
reason, as he, the said William Day Horsey, alleged, 
of the said Ticar's refusing the burying of the said 
pauper Baptist child ; and ire, the said W. Burridge 
and J. Edwards, say, that we verily beliere that the 
opposition which has since been got up against the 
said rate has been in consequence, as alle^d by the 
said William Day Horsey, of such refusal on the 
part of the ricar to bury such child, and not by 
reason of any real non-liability on the part of such 
objectors to pay the same, or invalidity in law of 
the Bliid rate itself." The sum handed over to them 
by their predecessors was 9/. \Ss. 5^, and there was 
no minute in the vestry-book of any sum of from 
SOf. to SOL, or any other sum, having been obtained 
by a church-rate made in Nov. 1861, or by anv rate, 
for the repairs of the pinnacles. The church- 
wardens further stated that the rate was made upon 
an assessment of the poor-rate which had been used 
for twenty years and upwards without ever having 
been appealed against on the ground of its being 
unequal and uiJair. There were other affidarits 
denying many of the allegations contained in those 
of the opponents of the rate, and the belief oT 
the justices that the rate bore on it the stamp of 
legality, and that the objections were not bond fteU, 
With regard to Sherry's case, it appeared that it 
hhd been heard and dismissed dn Dec. 1863 ; and 
yet, that the nuigistrates insisted on hearing it again 
on the 7th Jan. 1864, denymg that tliey had heard 
it before, and they made an <nder to pay. 

Karslakey Q. C. and DowdesmeU showed cause 
against the rule for quashing the order. 

Kartbhe read Mr. Bennett's affidavit setting out 
Hke facts, and before he had finished the Chief 
Justice asked him what answer he had to it, and 
he referred to his own affidavit in reply. 

Ck>CKBuftN, C. J.— The affldavxU seem to be all 
one way; there is no attempt to deny that the 
magistrates referred the defts. to the quarter sessions, 
nor that thev said it was not fair to tlirow tiie onos 
of xiroving me goodness of the rate on the cfaurdi- 
wardens. 

Karslake then contended there was no valid objec- 
tion to the rate. It had been in force for some 
months, and a large amount of it had been collected, 
and it was not until after the unfortunate circum- 
stance of the burial of the pauper child that any- 
thing was said or urged against its validity. The 
justices, with a full knowledge of the circumstances, 
oame to a right decision in considering the objec- 
tions frivolous and vexatious, and with regard to 
Sherry's case, they say they did not hear it the first 
time. 

Cromttok, J. — I do not think it is a fair way of 
putting it for the magistrates to say they had not 
tried it, when they put this note on the minutes, 
** Jurisdiction ousted." 

Karsfake again urged that the defts. had never 
objected to this rate until after the refusal ol the 
vicar to bury the child, and they were called on to 
pay. 

CocKBURX, C. J. — And was not that time 
enough ? Why should they object before they were 
called on to pay ? 

Karslake then urged that the grounds of objection 
relied on by the d^ts. were not sufficient. 

CocKBURX, C. J. — You are arguing as if the 
magistrates had to try the merits, with which they 



had nothing to do ; but if the validity of a rate was 
disputed, and notice was given to the justices, their 
jurisdiction was gone. All they had to deeide waa, 
whether the objection appeared to be bond fide, 

Browne, in support of the rule for quashing tiie 
order, was not called upon. 

CocKBCKH, C. J. — ^I tliink we need not trouble 
you, Mr. Browne, as we are of opinion that this rate 
ought certainly to be made absolute. The statute 
expressly says that, if the validity of the churcli- 
rate is disputed, the party disputing is to give notioe 
to the justices, and tJie justices shall forbear ^ving 
judgment thereon. The effect of that provision it 
stilted in the judgment of this court in the case 
of Riekettg v. BodaJum^ in 4 Ad. A El., in these 
words : " The effect of the proviso is that in every 
such case the moment it appears that the question 
is not one merely of enforcing pajrment, but touch- 
ing the validity of the rate^ the summary jurisdic- 
tion is at an end, and that of the Ecclesiastical 
Court attaches." On the otlier band, the courts 
have laid it down, and I think most properly, that 
the right which is thus secured to a party against 
whom an order for payment by magistrates is 
sought to be obtained, and thus stoj^ed, where 
he disputes the validity of the rate, must not 
be abuaed. Consequently, if the right so given is 
sought to be abused by a party stating that he 
disputes the validity of the rate, when in point of 
fact he does not really dispute it, and does not 
intend to raise the question as to its validity before 
the proper tribunal and within the proper time, but 
merely puts forth that statement fraudulently, in 
fraud 01 the statute, the justices, to prevent that, 
mi^ say it is not a dispute of the validity of the 
rate^ or a notioe to which anv value should be 
attached. But it is perfectly clear that we cannot 
aUow magistrates to take on themselvee, simply 
beeause on the merits they may be of opinion uaX 
eventually any attempt to dispute the validity can 
only end in the signal defeat of the party raiaing 
the dispute, to determine that the notice ie 
not horn fidt, and that it is not given wttii aa 
intentaoQ of disputing the validity. And when a 
prof esswnal gentleman aUends for the parties against 
whom the oi^r is asked, and gives notice tluU, on 
various grounds, he intends to dispute the validity 
of the rating, I, for one^ should not have doubted, 
from his statement especially when he cross- 
examined witnesses with a view to establish the 
propositions on which his objections are to be 
founded, and calls a witness for the same pur- 
pose, even although he might fail in establish- 
ing that there really were bond fide grounds for 
disputing the validi^, but I should have come to 
the conclusion that I ought to have required some 
strong evidence to satisfy me that all tiiis was done 
with mah Mte, It is said there is something 
showing maia fidtM^i^Ci2X this notice to dispute was 
given ifter a difference had arisen between the vicar 
and certain of the parishioners who did not belong 
to the Established Churdi. It very often happens 
that the harmony which would otherwise subsist 
between all parties, and which would lead to a 
willing acquiescence in the rate necessary to main- 
tain the church, is disturbed by a course of conduct 
on the part of the authorities which could only lead 
to quarrel. That may have been the case here. We 
have nothing to do with that. It may be that certain 
persons m the parish, thinking they had grounds of 
complaint against the vicar, may have objected to 
the church-rate, which they might not otiierwise 
have questioned. We have nothing to do with that. 
The simple question is, whedier they really were in 
earnest in saying that they intended to dispute the 
validity of the church-rate ? Upon all the affidavits^ 
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^Dd «U the facts, I cannot entertain a doubt that 
that they veally did intend to dispute the validity of 
the rating ; and if it had gone, as it might have 
gone, to the Ecclesiastical Court, there they woold 
have sought to substantiate the objection which they 
have taki^ As to the hasty conclusion at which 
the magistrates arrived, I cannot allow, in my judg- 
ment, that the proviso of the statute that saves the 
light <ji the paity having an objection to a church- 
zate, should be defeated by the magistrates finding 
there was no bondfitk objection. 

CUtoHFioN, J. — ^I am entirely of the same opinion. 
UpoD reading the affidavit, my impression is very 
■strong that diere are no circumstances here from 
which the magistrates could fairly say that this was 
malm fitks. Now, in construing the Act of Par- 
liament there are two difficulties, which arise from 
time to time, and which would lead to great mis- 
•dnef if a iMurticular course were taken by the parties 
mdA they conld do so successfully. On the one hand, 
if OAe party could come and abuse the Act of Par- 
Hament by making an utterly frivolous objection, 
I think that would be a great mischief, because tiie 
<xmflequence would be that in every case it must go 
to the Ecclesiastical Court and not to the naigis- 
trates. On the other hand, an extreme inconvenieaoe 
would be if the magistrates might say, ** This is not 
hamdfidt ; we aie the judges of that, and we give 
««il»eivee juiisdietion by saying that it is maHfiBh" 
Thei«f ore, I think this court has met the difHculty 
by establisfaiog a, very proper rule ; that it will see 
^ there is evidence that may f«irly enable the ma- 
m to say that the transaction is. not bon&Jide. 
they have decided on evidence, the court 
iHllBot disturb that. We ought always to look 
oaref uUv to see that there was sufficient grouiid on 
which the magistrates might say that there was no 
juiisdietion. I think this is a case where there 
was no such fair ground. The principle is a right 
one, that we ou^t to see whether the magis- 
teates had grounds before them to he able to say 
that the nuitter was not bend Jide, I quite admit 
that such a ludicrous or absurd ground might be 
pat forth as strongly to weigh on the minds of the 
nagiatcates. To apply this. AocotdiBg. to the 
fAdavitSi there is a motive for these parties object- 
ing or wishing to object. Those motives we have 
nothing to do with. But I will assume that they 
-^fere trying to find a valid objection. Supposing 
th0y had said, <* We will not pa^r the church-rate, 
because you have acted illegally m not burying our 
<eiuid." Nobody could accept that as a ground for 
disputing the payment of the church-rate, because it 
was a collateral matter which had nothing to do 
with it. If the case had been such, I think the 
Absurdity of it, when put forward, might strongly 
weigh on the minds of the magistrates and govern 
tbeir judgment. Upon the whole, after reading the 
jUBdavits, and stiU more upon hearing them discussed 
At the bar, I think that the magistrates, for the 
vesBOBs given by all of us in the course of the 
ourgument, were vrrong in the second conclusion 
wj^ch they came to, and that these parties appear to 
Juve been bringing forward an objection on which 
4iey liad succeed^ before, and which they had a 
jright to expect to be allowed to raise again. 

Mbllor, J. — ^lam of the same opinion. When 
tlie object of this Act of Parliament is considered, 
I thirak it is clear what should be the construction 
to be put upon it. Formerly (before the statute), 
if the churchwardens intended to enforce payment 
«rf a church-rate, they were obliged to go to the 
Ecclesiastical Courts. That was found to be a 
great hardship, both on the churchwardens and the 
-jiartiee who had to pay the rate, and the result was, 
tfhat in cast there was no real dispute as to the 



validity of the rate, it was thought proper, within 
certain limits, to give jurisdiction to the justices. 
But it was not intended to take away from parties 
the right to question the validity of the rate, if they 
were so disposed. Then it is said, it is laid down 
in several cases in this court, that it was sufficient 
to go before the magistrates, and say that they 
object to the validity of the rate, in order to oust 
jurisdiction. What Lord Tenterden said was this : 
"The justices stopped too soop: they ought to 
have gone further and inquired whether the objec- 
tion had f}ona Jides, and a foundation for it or not." 
The justices are to inquire to this extent : is this 
a rate upon which there is a bond fdt dispute? 
What is the evidence as to that ? The party cornea 
before them and says, " I do dispute it ;" and then 
he puts forward the grounds of such dispute. The 
magistrates are not to decide upon those grounds 
except so far as whether they appear to be absturd or 
frivolous. In such case the magistrates may say : 
*^The absurdity of the objection is an element 
which we have a right to take into our consideration 
in determining that there is no real dispute,** and 
that it was a fraudulent attempt to evade the Act 
of Parliament. It must be a strong case to enable 
the magistrates to do that, and I think we ought, in 
all cases where the magistrates can by one decision 
give themselves jurisdiction, and where by another 
decision their jurisdiction is ousted, most carefully 
to see, when they do give themselves jurisdiction, 
that they do so upon reasonable grounds. 

Shrx, J.~I am afraid tiie course which the 
justices have taken in this case has been occasioned 
by B, misapprehension of the use, by this court, of 
the expcession bond fide in considering the proviso 
of this statute. A considerable proportion of the 
affidavits that have been brought before us, and of 
the arguments upon them, have been directed to 
convinoe us that the ground upon which this rate 
was objected to was a ground which had its origin 
in a reUgious irritation in the parish, and that there- 
fore it was not a bond fide objection. It is just 
possible that the distinction, as pointed out by mj 
hrother Mellor to Mr. Karslake, and afterwards 
observed upon by my Lord, may have escaped the 
attention of the justices, and that they may have 
thought this^objectlon was an objection not 6011^ 
fitk^ upon the grounds on which it has been sought 
to-day to convince us it was not bond fide. If so, 
they made a mistake, and it is right they should 
know it. 

Buk abtohUe to quash the order ofpoa/menU 

There were four other cases, in which a similar 
judgment was given, and the rules in each case were 
made absolute. 



Fridoof, Ftb, 3, 1865. 

OvERaESRS OP Calvrrlst (apps.) ». The Over* 
BEERS OF Bradford (resps.) 

Poor — Settlement by estate — Grant of lease to a squatter 
by lord of the manor — Consideration, 

The husband of the pauper having encroached on the 
waste land of a manor^ and built three houses thereon^ 
which were let out to tenants, the lord of the nuxnor^ 
afUr the husband's death, rehired an acknowledgment 
from, thepmiper, the widow, tn re^tect of the land, and 
thereupon, in consideration of the yearly rent of 25*. 
and the covenants and services, granted to the widow a 
lease for 999 years. The pauper resided and slept in 
one of the cottages nearly twelve months, and woe 
rated as owner. The value of the cottages was ISOL^ 
and of the annual rent upwatds of 10/. ; 

Held, that it was competent to look beyond tlte indentitn 
to ascertain the annual vakte, and that the patper in 
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this case gained a settlement by estate^ though the 
iinnual rent reserved by the lease was only 2os. 

Case suted by justices on an appeal to the West 
Biding Christmas Quarter Sessions 1864, held at 
Wakefield, against an order for the removal of Mary 
Riley from the township of Bradford to the township 
of Calveriey-with-Farsley, when the said order was 
confirmed, subject to the opinion of the court on 
the following case : — 

The resps.' casi, as set forth in the grounds of 
removal and established by evidence, was, that the 
pauper Mary Riley was the widow of one Benjamin 
Riley, who died in 1850, and that B. Riley gained a 
settlement in the apps.' township by renting a 
separate dwelling-house, in which he resided and 
slept, at a rent of 16/. per annum, for which he imid 
the rent and all poor's-rates and taxes for many 
years prior and up to his death. 

The apps. relied on the following ground of 
appeal : that the said Mary Riley acquired a settle- 
ment in her own right during her widowhood in the 
township of Bradford, for that in or about the 16th 
Nov. 1855 she the said M. Riley became lawfully 
possessed of or entitled to another estate consisting of 
a plot, piece, or parcel of land, and three cottages or 
dwelling-houses and other buildings thereon erected, 
situated at Bradford-moor, in the township of Brad- 
f ordy oi the annual value of 10/. and upwards, and 
now occupied by Samuel Riley for a term of 999 years, 
created by an indenture of lease made the 16th 
Nov. 1855, between Mary Rawson and Elizabeth 
Rawson, therein described as ladies of the manor of 
Bradford, of the one part, and the said Mary Riley 
of the otlier part, at a yearly reserved rent of 25«., 
and that in or about the years 1857 and 1858 
respectively, and whilst so possessed of or entitled 
to the said estate lastly described, she the said M. 
Riley inhabited, resided and slept in and upon the 
said leasehold estate for forty days and upwards, to 
wit, for the period of one year and upwards. 

The evidence given by the apps. in support of this 
ground of appefd was, that Mary Riley, the xmuper, 
a widow, was occupying during the years 1854 and 
1855, by her tenants, three cottages in Daniel- 
street, Bradford-moor, in the township of Bradford, 
which had been built about fourteen years before by 
her late husband, by encroaching on Ihe waste lands 
of the moor belonging to the ladles of the manor ; 
and that in 1855 the ladies of the manor, as such 
owners of the waste land on which the said cottages 
were built, required an acknowledgment from Mary 
Riley in respect of the said land, and that thereupon 
the said ladies of the manor, by an indenture dated 
16th Nov. 1865, in consideration of the yearly rent, 
covenants, payments and services thereinafter re- 
served, granted, and the said Mary Riley accepted, 
a lease for 999 years of the said cottages and lands ; 
and by this indenture a yearly rent of 25«. is 
reserved to be paid by the said Mary Riley, her 
' executors, administrators, or assigns, to the ladies of 
the manor, and covenants are also therein contained 
on the part of the said Mary RUey for payment of 
the said reserved rent, and to perform suit and ser- 
vice at the court baron of *the said ladies of the 
manor and their appointees. A copy of the said 
lease, the due execution of which was proved, is 
annexed to this case. 

In 1867 and 1858 Mary Riley removed" to one of 
these cottages, and resided and slept in it for nearly 
twelve months. She paid all rates for the cottages, 
and was rated as owner under the Small Tenements 
Act by the resps.' township, in which the said cot- 
tages are situated, and she had paid the rent 
^served by the lease. 

After 1858 the pauper went to reside at different 
places, but had never resided ten miles from the 
resps.' township, and had never subsequently gained 



any settlement l>efore she came again to reside in 
the resps.* township, and became chargeable to it by 
reason of poverty and sickness. The present value 
of the three cottages was proved to be 190/^ and 
their annual rent to be upwards of 10/. 

The question for the opinion of the court was, 
whether on these facts the lease of 1855, coupled 
with the subsequent residence of the pauper in the- 
resps.' township of more than forty days, conferred 
a settlement on her by estate in the resps.' town-^ 
ship. 

Maule and West in support of the order d 
sessions. — This case is like that of Rex v. Homchurehy 
2 B. & Aid. 180, where the father of the pauper 
obtained from the lord of the manor a grant of a 
piece of land whereon he built three cottages, andf 
it was held that the lord of the manor, in the absence 
of a custom to that effect, cannot make a new gnnt 
of copyhold, and if he does the grantee acquires 
thereby no settlement by estate. And it was also 
there held that the consideration stated in the grant 
governed the case, and here, that being the rent of 
255.. per year only, no settlement was acquired. 
Bex V. Warblington^ 1 T. R 498, is to the same effect* 

T, Campbell Foster^ for the apps., was not calledf 
upon. 

Cbomfton, J. — It is well settled in such cases that 
you may look beyond the deed, and see whether the 
transaction was a gift or a purchase. Here put of 
the consideration was undoubtedly to get quit of 
the trouble and anxiety of the ladies of the manor 
ejecting a squatter on the manor, by having an 
acknowledgment of title and giving a lease. As the- 
real value of the estate was more than sufikaent,. 
judgment must be given for the apps. 

Blackburk and Mellor, JJ. concurred. 



Hartley (app.) r. Bowlzkr (resp.) 

Turnpike — Evasion of toll — Taking horses from one- 
team and adding to another — 3 Geo. 4, c. 126, s. 41. 

Two ont'horsed carts went through a turrqnhe-aate and 
returned again. The horses were then ttimokedandpta 
to another vehicle of tlie same owner, from which the 
horses that had drawn it some distance on the tumpiks- 
road were removed before reaching the gate. The 
driver on passing the gate with the second vehicle paii 
only a smaller toll, contending that he was not kable 
to pay in respect of the two horses so yoked to the 
second vehicle, as tHey had paid toll and were alhmd 
to pass trough the gate four times per dau, on the 
payment of one toll, under the Local TumpUce Act : 

Held, that there was evidence on which a justice might 
find that tJiis was done to evade the payment ofioUf 
and on which he might convict under the 3 6r«o. 4, 
c. 126, «. 41. 

Case stated by a justice under the 20 & 21 Vict. 
C.43. 

Complaint was made before a justice of the peace 
for the county of Derby, by William Bowlzer, the 
resp., the collector of the toUs under the Derby,. 
Duffield, Wirksworth and Sheffield Roads Act 1851,^ 
at a turnpike-gate called the Stone Gravels tun- 
pike, in the said county, charging that the app.^ 
on the 16th Oct. 1864, at the township of Newbold, 
in the said county, being then and there the driver 
of a certain carriage, to wit a drag, upon a certain 
turnpike-road there situate, called the Derby and 
Sheffield turnpike-road, did unlawfully, wilfully and 
fraudulently evade the payment of !«., being the 
toll then and there lawfully due and payable at a 
certain tollgate, called the Stone Graves gate, upon 
the said road, in respect of two horses drawing tiie^ 
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»ftid drag, by leaving the said drag upon the said 
road, and taking off the horses drawing the same 
before coming to the said turnpike-gate, and after- 
wards drawing the said drag through the said gate 
with other horses having before passed through the 
said gate and paid thereat, wherebj the said sum of 
U. was evaded as aforesaid, contrary to the 3 Geo. 4, 
c. 126, S.4I. 

The complaint was heard on the 10th Nov. 1864, 
when the resp. in person, and the app. in person and 
by his attorney, appeared, and witnesses were sworn 
and examined. 

The app., in answer to the complaint contended 
that he was lawfully entitled to pass through the 
said turnpike-gate with the drag drawn by two 
horses, on the occasion and under the circumstances 
hereinafter stated, without paying toll for the horses, 
and that he had not evaded or attempted to evade 
payment of tolls within the meaning of the 3 Greo. 4, 
c. 126, s. 41. 

Under the Derby, Duffield, Wirksworth and 
Sheffield Turnpike Road Act 1851 ("s. 8), herein- 
after referred to as the said Local Turnpike Act, 
the following toll is imposed : 

For each horse or beast of draught drawing a waggon, 
wain, cart, or other snch carriage hav^hig the sole or bottom 
of the fellies of the wheels of a less breadth than six hichei, 
the sum of sixpence. 

By the said Local Turnpike Act there are other 
toils, not material to this case, imposed on horses 
drawing other descriptions of carriages, and on 
horses, beasts and cattle not drawing any carriage, 
but no toll is imposed upon any carriages drawn or 
propelled by steam or other power other than animal 
power, on which the toll payable is Is. per wheel. 

By the 9th section of the said Local Turnpike 
Act, it is enacted 

That no more than three full tolls shall he demanded or 
taken in one day for or in respect of the same horses, 
beasts, cattle, or cantages travelling between Chesterfleld and 
Sheffield, provided that no person shall on the same day be 
permitted to pass through any one tollgate between Chester- 
fleld and Sheffield, with any cart or carriage more than four 
times laden or unladen for one toll, that is to say, twice when 

gulng and twice when returning, and every person who shall 
are paid a second toll on the same day at any one tollgate 
as aforesaid shall and may afterwards pass and repass any 
number of times at the same gate on the same day with the 
same horw, beast, cattle and carriages, without paying or 
being liable to pay any further or additional toll 

The Stone Gravels turnpike-gate is situate on the 
part of the said turnpike-road lying between Ches- 
terfield and Sheffield. 

The turnpike-gate is lawfully established under 
the provisions of the said Local Turnpike Act, and 
the aforesaid tolls thereby authorised to be levied 
are payable at the said turnpike-gate, and the said 
resp. is the duly authorised collector of tolls at such 
gate. 

The app. is the servant of Wm. Lee, who is the 
owner of stone quarries at Ashover in the county 
of Derby, and is also a carrier of timber. 

On the morning of Saturday, 15th Oct. 1864, 
there started from the premises of the said Wm. Lee, 
at Ashover, a laden timber-drag belonging to the 
said Wm. Lee, and drawn by three of his horses 
under the care of a man not the app. The timber 
was to be delivered to Messrs. Fowler at their works 
at Sheepbridge in the parish of Whittington, in the 
said county. On the same morning there alsg 
started from the said Wm. Lee's place at Ashover 
two carts laden with stone, each drawn by one 
horse and in the care of the app. The carts and 
horses belonged to the said Wm. Lee, and the stone 
in the carts was to be delivered to Mr. Coates at 
another and less distant part of Whittington afore- 
said. In passing from Ashover to Sheepbridge, or 
from Ashover to Mr. Coates's place at Whittington, 
a person would travel the first six miles along roads 
not affected by the said Local Turnpike Act until 



he entered the borough of Chesterfield. He would 
then pass through the borough of Chesterfield, and 
at the northward boundary of the borough he would 
first enter upon the Sheffield and Chesterfleld turn> 
pike-road, to which the said Local Turnpike Act 
does apply. 

The Stone Gravels turnpike-gate is situate in the 
township of Newbold, about hidf-a-mile beyond the 
northwud boundary of the borough of Chesterfield ; . 
and in going from Chesterfield ei^er to Mr. Fowler's* 
works at Sheepbridge or to Mr. Coates's premises 
at Whittington, a person would have to pass 
through the Stone Gravels turnpike-gate. Mr. 
Coates's premises are situate about half-a-mile 
north of the Stone Gravels turnpike-gate, and 
Messrs. Fowler's works at Sheepbridge about one 
mile still further northwards. 

On the 15th Oct, last the man who drove th^ 
timber-drag from Ashover stopped with his drag: 
and horses at the Hare and Hounds public-house at 
Stone Gravels, situate about 120 yards south, that 
is, on the Chesterfield side of the Stone Gravels < 
turnpike-gate. He put one of his horses in the inn 
stable, and left his drag and the other two horses > 
standing on the road near the inn. The app. con* 
tinned onwards with his two one-horse carts from. 
Ashover through the Stone Gravels turnpike-gate, 
and on passing through the gate paid the toll of 1«.^ 
being the proper toll on two horses, each drawing, 
one of the two carts. The app. then proceeded on- - 
wuds with his two horses and carts, and unloaded, 
the stone from his carts on Mr. Coates's premises 
at Whittington. The app. then came back with the 
two horses and two empty carts, through the same 
turnpike-gate to the Hare and Hounds Inn at Stone 
Gravels, without a second toll beingdemanded or paid. . 

The app. and the man up to that time in charge 
of the timber-drag then changed horses opposite or - 
near to the Hare and Hounds Inn. The two horses 
which remained in the drag being taken out and put 
into the carts and sent back to Ashover, and the - 
two cart-horses being taken from the carts and har- 
nessed to the timber-drag, and driven on by the app. 
from the Hare and Hounds Inn through the said- 
turnpike-gate to Messrs. Fowlet^s works at Sheep- 
bridge. 

The resp. demanded toll of the app., and he passed 
through the said ttimpike-gateon the last-mentioned i 
occasion with his two horses drawing the timber- 
drag. The app. thereupon refused to pay toll, and 
on the hearing of his complaint contended that he 
was not liable to toll, as that was the third time 
only of his passing through the said turnpike-gate - 
with the same horses on the same day, and he had 
already paid one full toll on two horses, when they 
first passed through the said turnpike-gate that day 
in going to Mr. Coates's premises with the two carts. . 

The toll payable at the said turnpike-gate in 
respect of the said two horses, if they were liable to 
toll, would be the same whether they each drew one 
of the said carts, or both drew the said timber-drag, 
lliere was no further evidence of an actual or in- - 
tended evasion of toll than might be drawn from 
the facts above stated. 

The justice decided that app. was guilty of evad- 
ing the paynfient of toll at the said turnpiKe-gate, as- 
complained of by the resp., and convicted the app. 
in the penalty of 1/. and costs for the said offence ;. . 
and the ground of his determination was, that he 
considered the facts showed that the app. had 
evaded the tolls payable in respect of all or one of 
the three horses drawing the said timber-drag from 
Ashover along the said turnpike as far as the Hare 
and Hotmds Inn aforesaid. 

Haringion for the resp. — ^The conviction was right. 
The point turns on the General Turnpike Act (3 Geo. 
4, c. 126), 8. 8, whereby (inter alia), if any person 



252 



MAGISTRATES' OASES. 



Q.B.] 



Pope v, Whallby. 



[Q.B. 



.•thall leave upon the said road any hone, &c., by 
reason whereof the payment of any tolls or duties 
-shall be avoids or lessened, or shall take off, or 
• cause to be taken off, any horse, &c., either 
before or after having passed through any tollgate, 
whereby the pa3rment of all or any of the tolls shall 
or may be evaded, every such person shall for every 
auoh offence forfeit and pay any sum not exceeding 
5L The facts brought the app. within that section. 
' The pit. evaded the toll by leaving the horses of the 
tiBiber«drag behind, putting his own horses to it, and 
•fo passing through the gate. It was for the magis- 
trate to say whether this was done for evading the 
toll. He has found that it was, and his finding is 
sitl^rted by the evidence. 

Raymond for the app. — The app. had a right to act 
as he did. The horses in the timber-drag had come 
far, and those in the btone carts were compara* 
tively fresh. 

Blackburn, J. — ^But still the magistrate finds 
that the intent was .to evade the toll. 

C^VPTOK, J. — Clearly the object was to lessen 
'tbe toll that wofuM otherwise have been payable, 
and is not that within the 8 Geo. 4, c 126, s. 41 ? 

BaynwncL-^ThQ effect is to defeat the privilege of 
^exemption, if horses may not pass through the gate 
four times per day, unless they are drawing the 
;«ame vehicle. 



By the Court* — 



Conviction affirmed. 



SaUtrdajf, Feb. 4, 1865. 

PoPB (app.) V. Whallet (resp.) 

Jiarieig €md Ftun Aot^Shop^Sttdl^lO ^11 VicL 
c. 14, «. 18. 

[ThB ap]p, exposed laces, tapes, buttons and combs for 
sale in a structure v^ithm a borough, but not unthin 
the limits of the market, as Jixed by the hve^laws, 
but within a yard appurtenant to a pubuc-houae. 
Tfte main supports of the structure consisted of 

jjolas or pieces of wood (Jormerlu used as a stall 
in the THorket-place) let into the ground in the 

^pvblic'house yard. T/ie structure consisted of the 
upright posts Jhed in the ground, of a-oss pieces of 
wood, on which the counter-boards were supported, 

'Wid a wooden roof projecting a considerable distance 

•beyond the counter-toards on each side so as to shelter 
the seller on one side and the customers on the other. 
The sellers were protected behind by a wooden frame' 
VJork. The staU was fiUed with a door, which might 
he looked, and a unnaow-frmne, and it had shewes. 
The structure was of a sligJu character, and not 
wmther-proof It was let by the week, and was not 
rated. 
'Justices having, on an information under the Markets 
and Fairs Act, s. 18, decided that this structure was 
not a shop within the meaning of that section, and 
convicted the app. : 

Meld, per Blackburn and Mellor, J J,, thai the conviction 
was right. 

Case stated by justices under 20 & 21 Vict, c 48, 
^4>n a conviction under the 10 & 11 Vict. c. 14, s. 18, 
4he Markets and Fairs Clauses Act 1847. 

The case stated that Wigan is an ancient 
4>orottgh, having an ancient market and market- 
place, and that the mayor, aldermen and burgesses 
' of the borough are the owners of the tolls, picage 
and stallage of such market. That there is a 
local board of health constituted for such borough 
under the PubUc Health Act 1848, and within the 
(borough. 



The Local Government Act and the Market and 
Fairs Act, so far as relates to markets, have been 
adopted and applied. The ancient market-days are 
Monday and Friday in each week, but under the 
bye-laws Tuesday and Saturday, as well as Monday 
and Friday in each week, have been constituted 
market-days. 

By the bye-laws it is ordered, that the market 
shall be held in the Market-place, Standish-gate- 
street, Wallgate, and Dicconson-street within the 
borough. 

On and prior to the 16th Sept the resp. was the 
lessee of the market tolls, picage and stallage 
under the corporation of the borough. A market 
was held within the borough on Friday the 16th. 
Sept. 1864, and on the said 16th Sept. the app. 
exposed laces, tapes^ buttons and combs for sale 
within the borough, but not within the limits of the 
market as fixed by the bye-laws, but within a yard 
at the back of and appurtenant to the Crofters* 
Arms public-house. The place where the said 
articles were exposed for sale was composed as 
follows: The main supports consisted of poles or 
pieces of wood which had formerly been used as a 
stall in the Wigan market-place, but which had 
been let into the ground of the Crofters' Arms-yard| 
and used as a stall there. Thestall so used consisted 
of the upright posts fixed in the ground ; of cross 
pieces of wood, on which the counter-boards were 
supported, and a wooden roof projecting a consider- 
able distance beyond the counter-boakrds on each 
side, so as to shelter the s^er on one side and the 
customers on the other. The sellers were protected 
behind a wooden frame-work. Subsequent to the 
conviction of John Beesley, under a similar charge^'^ 
for exposing goods for sale on a similar stall, the 
app.'s stall, idong with others, had undergone the 
following alterations, viz., from the floor up to the 
level of the counter-boards at one end slabs of wood, 
or undressed board, have been nailed to the posts^ 
From these boards up to the square of the structure 
a loose window-frame has been placed at one end» 
and a fixed window-frame from that up to the roof 
adjoining the window and slabs. There is a move- 
able shutter or door giving access to the back of the 
counterpboards where the seller stands. The other 
end of the structure and the side behind where the 
seller stands are entirely boarded up. In front, 
from the counter-boards to the ground, slabs or boards 
are nailed to the upright posts, and f roni the counter- 
boards to the roof there is a loose shutter extending 
the whole length (except the breadth of a door) at 
one end, whidi is removed during business hours. 
The door at the end of the loose shutters is upon 
hiiiges, and has a lock upon it, and can be locked 
or unlocked at the outside. The place inside where 
the seller stands is about 2ft. 6in. broad. There is 
in that breadth a floor made of boards where the 
seller stands, but under the counter-boards and in 
front where the buyer stands the surface of the 
ground is bare and uncovered, save by the counter- 
boards and roof. The structures of the app. 
and others are placed side by side in a row, 
and are set back to back, so that the fronts 
of the stalls face each other, affording a double 
space for buyers, sheltered in some measure from 
wet by tho projecting roofs meeting each 
other. The moveable glass window and the loose 
shutters have no hinges, but are so made that they 
can be taken down, and when put up again fastened 
inside. The dimensions of these structures are as 
follows : the height from the ground to the square 
is 6ft. 6in., and from the ground to the centre of 
the roof 9ft 6in., the window frame at the end is 
nearly 4ft. wide, the breadth of the structure is 
6ft. 104in., including the projection over the roof 
on each side of the counter-boards where the seller 
and buyer stands. The length of the structure is 
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about 13ft., the space between two stalls fronting 
each other is entirely open at all times and is 
common to the customers of hoth stalls. There 
were shelyes in the app.'s structure, and it was 
proved that some of the structures of the same kind 
and in the same yard were papered, but no 
evidence of heing papered was given as regarded 
that of the app. The structures do not adjoin, 
neither are they in any manner connected with any 
house or other huilding of a substantial character. 
They are of a slight and unsubstantial character, 
and are not proof against the weather. The cost 
of the structure is from 41. to 5/., and it was made at 
the expense of the landlady of the public-house, who 
lets each stall by the week, the app. haring taken 
the stall from the landlady of the public-house by 
the week at the rent of 2s, per week. The other 
occuiHers of these structures are not and never have 
been rated to the poor and highway rates in respect 
of the structures. 

As regards the use of the structure, the app. and 
other holders of similar structures have access to 
them whenever they think lit. They expose goods 
for sale there every day in the week. The cus- 
tomers as a rule stand in front and outside the 
structure when they make purchases, but evidence 
was given that customers could go into the narrow 
apace of 2ft. 6in., where sellers stand, if they choose. 

The stall-holders generally removed their goods 
at night, though some evidence was given that in 
some instances goods were left there all night, 
though the witnesses would not state that the struc- 
tures were such as would render it safe to leave 
anything valuable all night. 

As regards the app. it was not proved that any 
person went inside her structure to purchase, or 
that she ever left goods on the premises all night, 
neither was the contrary proved. 

It was contended on the part of the deft., the 
app. in this appeal, that the place mentioned in the 
evidence and in the facts before stated was the 
app.'8 own shop within the meaning of the exception 
in the 1 3th section of the Markets and Fairs Clauses 
Act 1847. 

The justices were of opinion, that in point of law 
and fact the structure where the app. exposed goods 
for sale was not, either in its nature, conscruction, 
or use, such as to constitute it a shop within the 
meaning of the exception in the said section : 

1. Because of its want of a stable and substantial 
character. 

2. Because it was a mere alteration of what had 
undoubtedly been a stall, in order to evade the pro- 
visions of the Markets and Fairs Act. 

3. Because, although it is possible for a customer 
to go inside, for the purpose of buying, yet it is 
obvious, from the very narrow space behind the 
counter-boards (about 30 inches in breadth), and 
from the fact of the shutter in front being regularly 
removed for the purpose of selling goods, that such 
was never intended, and in practice could not be the 
case, and that the user of this structure must neces- 
imrily be the same as of a stall where the seller 
stands inside and the buyer outside. 

4. Because the structure is not of such a nature 
as either to protect goods against rain, or render it 
safe to have goods of value on the premises during 
the night without being otherwise protected. 

And it also appearing to us that the evidence given 
before us brought the case within the operation of the 
Idth section of the Markets and Fairs Clauses Act 
1847, we gave our determination against the app. in the 
manner before stated. 

D. D. Keane (^Cottingham with him) for the app. 
— ^It is submitted that the place in question was the 
app.'s own shop, within !*ect. 13 of the Markets and 
IPahrs Act 1847 (10 & 11 Vict, c 14), on which the 



case depends. That section enacts that, *' After the 
market-place is open for pabHc uae, every person 
other than a lionised halrker who shall Sell or 
expNOse for sale in any place within the prescribed 
limits, except in his own dwelling-place or shop, 
any articles in respect of which tolls are by llie- 
special Act authorised to be taken, shall fdr every 
such offence be Uable to a penalty not ezceedinat 
40«." 

FUid, Q. C. (Lt Breton with him) for the resp. 

The following cases were cited: 
Rex V. Cceoenhmtk, 4 B. & 0. 6^ ; 
Rm. v. nm, 2 Moo. ft Bob^ 4dS ; 
l^Usywr of Yarmouth v. Groom^ 1 H. ft 0. 112 ; 
Reg. V. Carter, 1 C. ft K 173; 
1^. V. Sandert, 9 Oar. ft P. 79; 
Watmm v. CoUm, 17 L. J. 68, C. P. ; 
Ma^or o/MaocktMiy. Cluqmwin 22 K. ft W. 78; 
Com. Dig. " Market," P. ; 
WUUhire V. WUktt, 81 L. J. 8, M. C; 51. T. Bep. 

N. 8. 855; 
Watshire V. Baker, 11 0. B., K. S., 287; 6 L. T. 

Bep.K. 8. 355; 
UandaiF Market CanMug v. iMndon, 80 L. J. 105^ 

M. 0.; 2 L. T. Bep. N. 8. 771. 

BLACKBtmir, J.-^I tiiink that the judgment of 
the magistrates should be affirmed. The question 
turns entirely on the constmction of sect. 13 of the 
Markets and Fairs Clauses Act 1847, which says» 
" That after the market-place is open for public use- 
every person other than a licensed hawker who sfaaU 
sell or expose for sale in any place within the 
prescribed limits, except in his own dweUing-plaoe 
or shop, any articles in respect of wliich toUs are by 
the special Act authorised to be taken in the maiket, 
shall for every such offence be liable to a penalty 
not exceeding forty shillings." The first question 
is, what is meant by the word <* shop,'* in whick 
the seller may Sell so as to avoid the penalty imposed 
by that section ? The object of the Act was to pro* 
tect the interests of the market, and the intention of 
the Act in reference to such an object may be 
inferred by considering what was the law before the 
passing of this Act as to a grant of a market. The 
Mayor ofMaccksfieMy, Cfhapman shows that it was- 
the better opinion that an ordinary grant of a 
market did not of itself confer the right to reslirain 
persons from selling in their own shops within the 
limits of the franchise on market days; such & 
right could exist only by immemorial custom, and 
it was not an incident to a grant by charter. In 
Mosl^ V. Walker, 7 B. & C. 63, it was said by 
Bayley, J., that in Mosle^ v. Chadwick it was 
decid^ " that the lord havmg a right of market in 
a particular place, a stranger could not lawfully set 
up what in reality was a different market in that 
place." That was the test where the Crown granted 
a right of franchise by modem charter. If 
some one set up what was really a different 
market within the limits of the franchise, then 
the person setting it up was liable to an action 
for the injury which he thereby caused to the 
grantee. Now the substantial meaning of sect. 13 is 
that whenever it appears the seller sells in a shop- 
which is priv^ate and permanent, he is to be 
within the exception, just as before the Act he would 
not have been liable to an action. But whenever a 
man does not sell in his private shop, but sets up a 
private market of his own, and so would have been 
liable before the Act to an action at common law, in 
that case the section imposes a penalty. In the 
present case what the justices had to consider was, 
was the seller's place his permanent and real private 
shop ? If it was, it was within the exception ; but if 
what the seller did amounted to setting up a private 
market, it is not within the exception. Now there 
is no one element in the case whidi is conclusive of 
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the character of the place, but its nature u well 
aummed up in the reaaons which the justices give 
for their decision. Those reasons were, first, 
because it was not of a stable and substantial 
-cluuracter; secondly, because it was a mere alter- 
ation to evade the Act; thirdly, because it was 
unusual and inconvenient for the customer to go 
inside; and, fourthly, because there was no adequate 
protection against rain or thieves at night The 
-short terms for which these places were let would 
also be an element to be considered, and, in my 
opinion, the justices have come to the right con- 
clusion ; and if I had to come to a conclusion on 
the facts, I should be ol the same opinion as they 
^ere. 

Mellor, J. — ^I think everything that could be 
said against the decision of the justices has been 
urged, but I am bound to say that, in my opinion, 
if we look at the object of the Act, the intention 
was plainly to introduce into local Acts certain 
^dauses (just as was done in the Railways Clauses 
Consolidation Act), drawn up in the form of a 
gencoul Act, which should be adapted to almost all 
^rcumstances. The object of this Act was to esta- 
blish fairs and markets, and as that is for the benefit 
of the district, this enactment is to prevent the 
infringement of the privileges, and to secure that 
Iwneflt. It is very reasonable, when the Legislature 
aaid that, idfter the market is opened, none but 
iicenscKl hawkers should sell within the prescribed 
limits, that it should desire to protect bmafide sales 
by persons in their own dwelling-places or shops. I 
agree wiUi my brother Blackburn that each of the 
reasons given by the justices is not conclusive by 
itself, but I think they rightly considered that these 
all taken together were important elements for 
their decision; and I think they came to a right 
•conclusion. As to the true definition of the word 
^^shop," I think it means something more than the 
mere place of sale, and that it implies that there 
ahould be room for storing goods according to the 
nature of the business carried on, for storing linen 
■and wooUen goods, for instance, if it is a diraper's 
business. At the same time the absence of this is not 
decisive against a place being a shop in all cases, 
because a fishmonger's place may be undoubtedly a 
-shop, though from the perishable nature of the 
4urticles it may not be necessary to have room to 
store them. However that may be ("and it is not 
necessary to decide that here), I thinx the justices 
have come to the right conclusion, and that the 
•conviction should be affirmed. 

Conviction affirmed. 



COTTBT OV COMMON PLEAS. 

Reported by W. Matd and Lvmlky Smith, Eiiqra., 
Barrlitem-At-Law. 

Wednesdmf, Jan. 35, 1865. 

Eatwell (app.) V, Richmond (resp.) 

Local Turnpike Act, 10 Geo, 4, e. ex, — Construction — 
Liability to subsequent tolls on same day — Licence to 
carry goods with modified licence to carry passengers — 
16 ir 17 Vict, c, 90, Mchedule D, 

JL local Turnpike Act imposed certain tolls on four 
classes of things: (1.) kvery horse or other beast 
drawing any coach, dv., or other such light carriage 
(except stage-coaches), 4<L (J?.) Every horse or beast 
drawing antf stage-coach lic^tsed to carry in tlte whole 
inside^ and outside not more than sixteen passengers, od ; 
-and licensed to carry more than sixteen passengers, BM. 
(3.) Every horse or beast drawing any van or other 
•carriage for the conveyance of goods for hire or pay ^ 
J^id, (4.) Every horse or oAer beast drawing any 



caravaji, tilted waggon, tilted cart, or other nttch 
carriage {licensed to carry passengers for hire), at tiie 
same rate as stage-roaclies carrying the satne nutuher of 
passengers. No second toll was in general to be paid 
for passing a second time through t/te same gate on l/te. 
same day ; but by a stibsequaU section tolls were to Ije 
paid for every time of passing and repassing on the, 
same day of a *^ stage-coach, stage-waggon, caitj 
caravan, cart, or other stage-carriage for the conve^'cutce 
of passengers for payment, hire, or reward:" 

Held, titat the sections mtutt be read together, and that 
although the hitter section contained t/ie words ^*'/or 
the conveyance of passengers** without the word 
" licensed^** yet that it did not apply to any carriage 
not in fact " licensed to carry passengers.** 

The app. drove a spring van on four wheels from A . to 
B. regularly on four days in the week, retumin/f from 
B. to A. on the scune day. The van was licensed 
under 16 ^ 17 Vict, c. 90 as a carriage prinri/Hilfy 
and bond Jide used for the conveyance of goods, and 
occasionally only used for the conveyarux of passengers. 
The app. on one day was cliorged a toll of G^d, on 
passing through the turnpike-gate from A. to B., and 
a second toll of S\d. on his return on the same day 
from B. to A, He had one passenger on his first 
passage through tJte gate, and the same passenger on 
returning. He thereupon preferred an information 
against the tollgate-keeper for demanding greater tolls 
than he was authorised to do: 

Held, that the ixui was not "licensed to carry jhis- 
sengers*' within the toll-imposing section of the Act, 
anii therefore did not cotne within the proviso empoicer-- 
ing the tollgate-keeper to impose second tolls upon it 
as being ^^for tlte conveyance of passengers :" 

Held, farther, that the appJs van fell within the third 

clause of the toll-imposing section as being "for the 

conveyanre of goods,** and that it was liable to a toll 

ofGid. 

This was a case stated by justices under 20 & 21 
Vict. c. 43, and the material facts were as follows : 

On the 18th June ]8(>4 an infonnation was pre- 
ferred by George Katwell, the app., who was the 
owner and driver of a spring van on four wheels, 
which travelled from Chippenham into Bath and 
back four times a week, against Andrew Richmond, 
the resp., the collector or keeper of the London 
turnpike-gate, for demanding and taking, on the 
6th June L864, a greater toll than he was autho- 
rised to do. The justices dismissed the information 
and, upon the application of the app.. stated a case 
for the opinion of the Court of C. P., setting out 
the evidence given before them, and the clauses of 
the Local Act of Parliament under which the tolls 
had been demanded and taken. 

The app. stated before the justices that he was a 
common carrier living at Chippenham, and travel- 
ling to Bath and back four days in each week, with 
a light caravan on four wheels drawn by one horse. 
The caravan had moveable seats which could be 
put up and down, and the app. carried goods occa- 
sionally and passengers occasionally, sometimes 
one and sometimes the other, and sometimes 
both, always for payment. He deposited passen- 
gers at their own doors occasionally when they 
requested it, and he universally delivered goods at 
their destination as directed. He further said that 
he did not travel over four miles an hour. On tlie 
6th June he passed through the resp.*s gate on his 
way to Bath, having in his van one passenger and a 
bundle belonging to the passenger, and on returning 
he passed through with the same passenger and a 
parcel going to Chippenliam. The resp. demanded a 
toll of 6jrf on each occasion, and the app. paid it 
under protest. 

The app. was not Uccuscd, but luild a duty of 
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2L(is,Sd, under schedule D. of 16 & 17 Vict. c. 90 
(the AjBsesaed Duty Act), which enacts that duties 
shall be paid 

For every carrla^ used by any common currier principally 
and bona Jfde for and in the carrying of goods, wares, or 
merehandlfw, whereby he shall seek a Uvelihood, where such 
«aniiige shall be occasionally onlv used in conveylxig pasaengen 
for hire, and in such manner that the stage-carriage dnty, or 
sny oompocitlon for the same, shall not be payable under any 
Seawe by the CommfssiQneni of Inland Bevenue: where 
sodi Isst-mentioned carriage shall have four wheels, 21 6«. 8dL ; 
•sad where the same shall have less than roar wheels, 
K«iL8dL 

The tolls imposed by the local Turnpike Act, 
10 Gea 4, c. ex., s. 6, under which the resp. acted, 
were as follows : 

For every horse or other beast, drawing any coach, 
baroofihe, sociable, berlln, chariot, landau, chaise, phaeton, 
cnnide, gig, caravsn, cart apon springs, hearse, litter, or other 
SQOh light earriage (except stago-eoaches), any som not 
exceeding f oorpenoe. 

For every horse or beast drawing any stoge-ooach licensed 
to esrry in the whole, inside and outside, not more than 
sixteen passengers, any sum not exceeding flvepenoe ; and 
Hoensed to cany more than sixteen passengers, any sum not 
exceeding sixpence halfpenny. 

For CTery home or other beast, drawing any van, or other 
each earriage, for the conveyance of goods for hire or pay, 
any sum not exceeding sixpence halfpenny. 

For every horse or other beast, drawing any caravan, 
lilted cart, or other such carriage (Uoensed to carry passengera 
for hire), at the same rate as stage-coaches carryhig the same 
■ rof 



Sects. 7 and 9 contained the following provisoes 
respectively :— Sect 7 : 

Provided always, and be it further enacted, that it shall not 
1w lawful for the said trustees, or their collector or oollectors, 
lessee or lessees, to demand or take more than the respective 
nombera of tolls hi the whole herdnaf ter mentioned, for and 
in respect of the same horses, cattle, and carriages, for 
psssing and repassing in any one day to be computed from 
twelve of the clock in one ni^t, to twelve of the oloek !n the 
next sncoseding night, along the whole line or lines of the 
ssid several roads as hereins/ter mentioned (except as 
hereinafter mentioned) ; that is to say, on the said road which 
is called the London-road (forming part of the aforesaid first 
• disferiet), not more than one full toU, *c 

Sect. 9: 

Provided always, and be it further enacted, that for or in 
respect of the horses, or other cattle or beasts, drawing any 
ivan, cart, or other stage- 
engers for payment, hire. 



stage-coach, stage-wsggon, van, caravan, cart, or other stage- 
oaiTlage for the conveyance of passengers for payment, hire, 
or reward, for which toll shall have been paid and which 



Shan return on the same day through the same turnpike-gate 
or bar, the tolls hereby made payable shall be paid for every 
time of passing and repassing through every such gate or bar 
in like manner as If no toll had been before paid thereat 

The app. contended, first, that as a second toll 
' could only be charged under the proviso in which 
the word ** stage " apparently governed all the other 
expressions, and as it was not clear that this was a 
stage- van or a stage-caravan, a second toll could 
not be levied upon it. Secondly, that as the van 
was not licensed to carry passengers, it did not come 
within the fourth clause so as to be liable to the 
same rate as stage-coaches. And thirdly, that 
.although the resp. might have elected to have 
charged the app. Ad. under the first clause, or 6^, 
. as conveying goods for hire under the third clause, 
yet having elected to treat it as a goods-conveying 
ruij and chaiised the higher toll, he had no power 
to demand such toll again under sect. 9, which ex- 
tends only to conveyances carrying passengers, and 
not to conveyances carrying goods. 

Kingdan appeared for the app. 

Karaoke, Q. C. for the resp. 

Erlb, C. J. — ^The first question in this case is, 
whether or not the toUgate-keeper had a right to 
-demand a second toll. The app. passes backwards 
4md forwards from Bath to Chippenham, and from 
Chippenham to Bath ; and his carriage is licensed 
under 16 & 17 Vict. c. 90, as being principally and 
« hona fide used for the carrying of goods, and occa- 



sionally used in conveying passengers, but not liable 
to pay stage-carriage duty. The carriage is not 
licensed for the conveyance of passengers, but for 
the carriage of goods. It is a modification of the 
licence that the carrier is entitled to take up pas- 
sengers occasionally. Then is this a carriage on 
which a second toll is imposed by sect. 9 of the 
local Turnpike Act? Sect. 6 imposes tolls on a 
variety of carriages. The app.*8 carriage was cer- 
tainly not a stage-coach within the meaning of tJiat 
section ; and if it falls within any of the classes of 
carriages described in sect. 6, it must be the fourth 
class, and then, as it does not carry more than six- 
teen passengers, the toll should be 5dL per horse. 
But is it in fact, in the words of that paragraph of 
the section, a " caravan, tilted cart, or other such 
carriage (^licensed to carry passengers for hire) ?** 
The app. is licensed to carry goods, with a modified 
licence to canr passengers ; and I think that his 
van does not fall within the description as being 
licensed to carry passengers. Now sect. 9 must be 
taken as to be read with sect. 6, and by sect. (> 
the rate of toll is to be settled by the licence of the 
driver, and therefore, although sect. 9 does not con- 
tain the word " licensed," yet I think that it must 
be taken to include only such stage-coaches and 
other vehicles as are licensed to " carry passengers 
for hire." If that is the fair construction of sect. 9, 
the app.'s carriage does not fsil within it. The con- 
struction put upon sect. 9 by the resp. is, that the 
allusion to the licence is purposely left out, and that 
the tollgate-keeper has a right to look at every car- 
riage passing through the gate, and ask, Uno 
intuitu did you make this journey, for goods or for 
passengers ? But it is very clear that the statute 
imposes toU on the habit of the carriages, and it 
would be most pernicious that the toUgate-keepcr 
should have the right of asking what was the 
driver's object on each particular journey. I thiqk 
that the Legislature intended the tollgate-keeper to 
be satisfied with the licence as showing what the 
habit of the carriage is. U the Excise authorities 
are satisfied to let people have a licence to csrry 
goods with a modified licence to carry passengers, 
the tollgate-geeper ought to be satisfied also. It 
would not do to have a shifting liability at the 
discretion of the tollgate-keeper. It was said by 
Mr. Karslake that the usage, when the Act was 
passed, when there were no railways, must govern 
the construction of the Act, but the statute must 
be taken to contemplate future times, and it con • 
templates a licence de canto in annum. As to the toll 
which ought to be charged upon the app.'s carriage, 
I think that it oomes within the third clause of sect. 
6, and is liable to a toll of 6^dl The case must be 
sent back to the justices with an intimation of 
our opinion that the app.*s carriage was liable to a 
toll of 6^ but to no return toll. 

Williams, Willss and Ksatino, JJ. concurred. 

Judgment for the app, without costs. 
Attorneys, E. Dogk^ Whitakers and Woolbert, 



OOTTBT OF EXCHEaUER. 

Reported by F. Bailbt and H. Luoff, Esqrs., Barrlsters-at-Law 
Wednesday, Jan. 18 and 25, 1865. 

MOUHBBT V, ISMAT. 

Custom — Horse'racing — Entry on land for purposes 
of horse-racing on Ascension-dag — Not an easement — 
Prescription Act, 2 Wiil. 4, c. 71, s. 2. 

A custom for the freemen or citizens of CarKsle upon 
Ascension-dag to enter upon another mans land for 
the purpose of holding horse-races there, is a good 
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nistom (see Mounsej v. Ismay, 7 L, T. Rep. N, S. 
717) ; out it is not an easement within the 2nd 
section of the Prescription Act, 2 Will. 4, c. 71. 

7*his custom is not, injacty an easement at all. 

Declaration in trespass for breaking and entering 
a close of the pit., pulling down a bank and tearing 
up thorns, &c 

Fifth plea: 

That for the fall period of tweitty yean next before this 
■ait on a certahi day in each and erery year, to wit, on 
ABoensloa'day, commonly called Holy Tharsday, horse-raoea 
have been, and of right or title have been, and atill ought to 
be holden on a piece of land In the extra-parochial hamlet of 
Kingsmoor, in the said connty (being in the neighboarfaood of 
the aaid dkty of Garliale), and for the full period of twenty 
yean next before this suit, the freemen of the said city of 
OarHsle. on the day aforesaid, in each and every year, hare, 
daring all the time aforesaid, of right and wlthoat interrup- 
tion, enjoyed and claim to enjoy as a custom a certain 
reasonable and laudable right and privilege; that is to say, 
that the freemen of the said city of Carlisle on the day afore- 
said in each and every year should enter into and upon the 
■aid piece of land In the said hamlet for the purpoee of 
holding horse-races thereon, an«l the said freemen of Che 
■aid city of Carlisle on the day aforesaid in each and every 
jear without interruption have during all the time aforesaid 
been used and accustomed to enter and of right have entered 
and ought to have entered, and stlU of right ought to enter 
into and upon the said piece of land in the said hamlet 
tor the purpose of holding horse-races thereon. 

Ayerment : 

That the close, Ac, at the time when, ftc was parcel of the 
■aid piece of land in the hamlet, wherefore the deft being 
one or the freeman of the said city broke and entered the said 
piece of land and the said close in the declaration mentioned 
on Ascension Day 18S2 for the purpose of holding the said 
horse-races, and because the pit a short time before the 
time when, Ac had wrongfully placed and erected fences, 
posts and rails, and a bank and thorns upon the said land and 
the part of the said bmd where the 'said horae>raoes were 
accustomed to be held as aforesaid, and continued to keep 
the same there placed and erected until the same time when, 
Ac, insomuch tnat the said freemen were unable to hold the 
•aid horse-races as thev were accustomed and of right entitled 
to dOb wherefore the deft, being one of tiie freemen of the 
aaid city, for the purpose of enabling the said hone-raues to 
be held as aforesaid, did on the second day remove the said 
fences, posts and rails, and the said bank and thorns, doing no 
more damage than was necessary for the purpose aforesaid, 
which are the trespaases alleged in the declaration. 



Sixth plea, alleged the right and custom to haye 
existed for forty years. 

SoTenth and eighth pleas, laid the right, &c., of 
the citizens of Carlisle for twenty and forty years 



The 9th, 10th, lUh and 12th pleas, claimed a right 
to enter the land before Ascension-day for the pur- 
pose of preparing for the races, and justified accord- 
ingly. 

Demurrer thereto ; and replication that at the 
commencement of the twenty and forty years 
before this suit there was a rested or legal custom as 
mentioned in the pleas. 

Joinder in demurrer and demurrer to the replica- 
tion. 

C. Sutton, for pit., argued first, that the freemen of 
Carlisle or the citizens were not a class of persons 
capable of enjoying by grant such a right as claimed 
by the pleas. Secondly, that the right or custom 
claimed was not one which was included under the 
2 & 3 Wm. 4, c. 71, s. 2. 



Cranston, contra, for the deft. 



Cur. adv. vult. 



Jan. 25. — Martin, B. delivered judgment. — 
This case was argued before Pollock, C. B., ray 
brother Channell and myself. We were of opinion 
that the pleas were bad, but as my brother JPigott 
had a doubt about it, we took time to consider, in 
order to prepare a written judgment, which has 
been done. I am authorised to state that my 
brother Pigott has bestowed considerable attention 
upon the matter since, and is now satisfied that 
the view we took was the correct one. This is a 



demurrer to pleas. The declaration is trespass, for 
breaking and entering a close and breaking down 
the fences, &c. There are several pleas which are 
demurred to, all grounded upon the Prescription 
Act, 2 & 3 Will. 4, c 71. The first alleged that for 
the full period of twenty years next before the suit 
on a certain day in every year, namely, Ascension- 
day, or Holy Thursday, horse-races have been of 
right, &c held on a certain piece of land, whereof 
the dose in which, &c. was parcel; and for Uie 
same full period of twenty years the freemen of the 
city of Carlisle had of right, and without interrup- 
tion, enjoyed a custom that they should enter upon 
the said piece of land for the purpose of holding^ 
horse-races thereon, and the said freemen had, 
during all that time, used, &c. The pleas proceeded 
to justify the trespass by virtue of the custom in 
the usual manner. The next ^ea was the same, tfae- 
user of the custom for forty years. The next |^ea was 
similar to the first demurred to, save that the right 
was alleged to be in the citizens of Carlisle. The next 
was similar to the last save that the user was 
alleged to be for forty years. The four pleas 
following were substantially the same as ti|e pre- 
ceding, and one objection only was made to ail of 
them, namely, that the custom alleged was not 
within the Prescription Act. Some short time age- 
this custom was the subject matter of diacusaion 
before us. It was then pleaded as a custom at com- 
mon law, and we are of opinion that it was a good cus- 
tom. The case is reported in 1 H. & C. 729 (and also 
7 L. T. Rep. N. S. 717). The present pleas have been 
added since. It is perfectly clear that siioh a right 
as is here set up can only exist by custom. A grant 
of such right to the freemen of Carlisle or the citizena 
of Carlisle would be void, such undeterminate bodiea 
as the freemen of a city or the citizens of a city, not 
being themselves a corporation, are incapable of 
being grantees ; and there is probably another objec- 
tion to it as not being the le^ subject of grant, but 
only of a licence. The question, therefore, really 
comes to this : Assuming that the owner of this close 
had forty-one years before the commencement of the 
suit, by parol, granted to or conferred upon the free- 
men of Carlisle or the citizens of Carlisle this rirht, 
and that they had during the forty years prece<ung 
the suit in fact exercised it as of right and without 
nterruption, would the operation of the 2nd sec- 
tion of the statute render it absolute and indefeasible^ 
notwithstanding that the origin of it could be clearly 
and satisfactorily proved, and that it began shortly 
before the commencement of the period of the forty 
years. It had been long established that the enjoy- 
ment of an easement, as of right, for twenty years, 
was practically conclusive of a right from the reign 
of Richard I. ; or, in other words, of a right by pre- 
scription, except proof was given of an impossibility 
of the existence of the right from that period. A 
very common mode of defeating such a right was 
proof of unity of possession since the time of legal 
memory. To meet this the grant by lost deed was 
invented, but in progress of time a difficulty arose 
in requiring a jury to find, upon their oaths, that a 
deed had been executed which every one knew never 
existed. Hence the Prescription Act. The 1st 
section of the Act relates to projits a prendre, and 
the respective periods therein mentioned as thirty 
years and sixty years. The present case is not 
alleged to be within that. The pleas are all grounded 
upon the 2nd section, which enacts "that no 
claim shall be lawfully made at common law by 
custom, prescription, or grant, to any way or ease- 
ment, or to any watercourse, or the use of any water 
to be enjoyed upon any land, &c., and such way or 
other matter shall have been actually enjoyed by any 
person claiming right thereto, without interruption 
for twenty years, shall be defeated or destroyed by 
showing only that such way or other matter wis 
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first enjoyetl at any time prior to such [leriocl of 
tirentj years ; and when siich way op other 
matter should have been so enjoyed for the 
period of forty years, the right thereto should 
be deemed abwluto and indefeasible, unless it 
shall appear that it was enjoyed by consent or 
agreement by deed or in writing." The question 
which has been argued before us, and which is the 
true one, is, whether a custom for the freemen or 
citizens of Carlisle, upon Ascension-day, to enter 
upon another man's land for the purpose of holding 
boTM-races there, is an easement within the 2nd 
section. To be so, it must be within the words 
« custom, prescription, or grant, to a way or other 
easement, or to a watei^course, or the use of any 
water to be enjoyed upon the land of another," and 
we think it is not. In the first place we do not 
think this custom is an easement at all. One of 
the earliest definitions of an easement with which 
we are acquainted is in the '* Termes de la Ley," 
and it is ^< a priyilege that one neighbour hath of 
another by writing or prescription, without profit, 
as a way or sink through his land." In this defi- 
nition custom is not mentioned ; prescription is, 
and that therefore seems to point to a pri- 
yilege belonging to an individual, not a custom 
which appertains to many as a class. Again, 
in Mr. Gale's book on Easements, p. 5, an case- 
ment is defined ; a reiy great number of authori- 
ties are collected, and it is stated in the roost 
explicit terms, that to constitute an easement there 
must be two tenements, the dominant one to which 
the right belongs, and the servient one upon which 
the obligation is imposed. We further think that 
the 2nd section itself points to a right belonging 
to an individual in respect of his land, not to a 
cbtts, such as freemen or citizens claiming a right 
in gross, wholly irrespective of land, for to obtain 
the benefit conferred by the 2nd section, it must 
be enjoyed by a person cUuuing right thereto for 
Ae full period of twenty years or forty years. We 
are not aware of any case or expression of opinion 
by any judge contrary to this view. But the 5th 
section of the Act has been relied on as establishing 
it. This section relates to pleadings and enacts that 
in mispleadings to actions of trespass and other 
pleadings, wherein before the passing of the Act it 
would have been necessary to allege the right to 
have existed from time immemorial, it shall be 
sufficient to allege the enjoyment thereof as of right 
by the occupier of a tenement in respect whereof 
the same is claimed, &c. It has been said, that 
this shows that an easement within the protection 
of the statute must bo an easement belonging to a 
dominant tenement. We think it affords an argu- 
ment and illustration as to what the Legislature 
contemplated, but after what fell from this court in 
Welcome v. Vpton, 5 M. & W. 398, and in the same 
case 6 M. & W. 530, and the note of the late 
Mr. Henry Willes in p. 152 of the edition of ** Gale 
on Easements" edited by him, we are not prepared 
to say that the statute may not extend to easements 
in gross; although it is to be observed that all 
which Lord Wensleydale says in the last report of 
the case is, ^ We might be disposed to think that 
the present case (an alleged easement in gross) is 
within the equity of the statute." And he goes on 
to add that the question was there immaterial. But 
however this maybe, wearcof opinion that to bring the 
right within the term ''easement," in the 2nd 
section, it must be one analogous to that of a right 
of way which precedes it, and aright of watercourse 
which follows it, and must be a right of utility and 
benefit, and not one of mere recreation and amuse- 
ment. In our opinion, therefore, the present alleged 
right is not within the language or meaning of the 
Prescription Act, and we are satisfied that it was 
nercr in the contemplation of the Legislature who 
[Mao. Cab.— Vol. m.] 



framed it (Lord Wensleydale, 6 M. & W. 409) to 
include within the Act such customary rip;ht8 as 
entering land to enjoy rural sports, as in MiUechamp 
V. Jofinsortj Willes Rep. 202, or to dance upon a 
green, as in Abbott v. Weefyy 1 Levlntz, 176; by 
analogy to which we hold this alleged customary 
right to run horse races a lawful one at common 
law. What we think contemplated were incor- 
poreal rights incident to and annexed to property 
for its more beneficial and profitable enjoyment 
not custom for mere pleasure. In our opinion, 
therefore, the pleas demurred to are bad, and our 
judgment is for the pit. 

PiooTT, B.— -Ai the time of the argument I 
thought easements in gross were within the 2nd 
section, and at that time I thought this was an ease- 
ment in g^ss. On further consideration I agree 
with the rest of the court that this case is not within 
the 2nd section. 

Pollock, C.B.— I have only to add to the judg- 
ment of my brother Martin a reference to the case 
of HewUiis V. Sfiippcun, 5 B. & C. 221. Bayley, J., 
in giving the judgment of the whole court, says : 
" The * Termes de la Ley,' a book of great antiquity 
and accuracy, defines an easement to be a priyilege 
that one neighbour hath of another by charter or 
prescription without profit, and it instances 'as a 
way or sink through his land, or such like.' " It 
appears to me that the opinion of the whole court at 
that time was, that though there may be what, for 
want of a better expression, you may call an ease- 
ment in gross — as, for instance, a right of common 
without land to a man and his heirs — ^yet, properly 
speaking, that is a right and not an easement ; but 
an easement, according to the leg^ notion of it, 
necessarily requires a servient and a dominant tene- 
ment ; there must be a claim in order to be an ease- 
ment There would be a claim in respect of some 
tenement. You find in Kent's Commentaries on the 
American Law a long note of what is to be found 
collected on the civil law of several of the American 
States, the Spanish law, the French law, and the law 
of some other European nations ; but tiiey all hold 
that a right of that sort must be connected appa- 
rently with some tenement ; and though it may be 
not properly called an easement, it expresses what 
the thing is which is contained in the name and the 
substance, and you call that an easement which is 
not attached to a tenement, though claimed by one 
neighbour from another. 

Judgment for the pit, ' 

PU.*s attorney, G, C(iq)e$, Gray's-inn. 

Deft's attorneys, Mounaey and Grayt 9, Staple- 



Nov. 7 anrfFeft. 10, 1865. 
Long LAUD v, Akdrbws. 

LOKGLAND V. DoLINO. 

Northani Bridge and Roods Act (36 Geo, 3, c. 94), aecU, 
2, 9, 46, 53 — Exemption of county police from 
UtmpUoe toll — Proprietary bridge and road-^Defini' 
tion of " turnpike road and bridge " — General Turn" 
pike Act (3 Geo, 4, c. 126)— C/oim/y Police Amend- 
ment Act (3 i' 4 Vict, c, 88), 8, 1. 

The words, " any turnptke road or bridge,** in sect. 1 oj 
3^-4 Vict. c. 88, are not limited to a ^'^ turnpike 
trust road or bridge,** or to a road or bridge where 
tolls are authorised to be taken in remect of " horses 
and carriages only,** and there/ore the exemption, in 
that section, of the county police from toll applies to tits 
tolls which '^the Northwn BruJbeandBoaas Company f** 
m-e by their Act (36 Geo. 3, c. 94) authorised to 
demand and take from persmspassingj on foot or with 

T 
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hones or carriageSf jr., over the bridge built by Hie 
said company across the river Itchen, at Northcun, in 
the county of Southampton, or through the toUgates 
erected by ike said company on the roads made and 
maintained by them leading to the bridge. 

These were two actions brought by the pit. 
against the respective defts. to recover back toll 
demanded of and paid by the pit. to each of the 
above-named defts., and from which he claimed to be 
exempt under the following circumstances set forth 
in the case stated by judge's order for the opinion of 
the Court of Ex. without pleadings, and which 
case stated in substance as follows: —The pit. is 
a constable and superintendent of the Southampton 
county police, established under the Police i^cts 
after mentioned ; and the deft, in the first of the 
above-named actions is a toll-keeper in the service 
of a company called " The Company of Proprietors 
of Northam Bridge and Roads," and appointed to 
take toll from persons passing along the bridge 
hereinafter mentioned ; and the deft, in the other of 
the above actions is a toll-keeper in the service of 
the said company, and appointed to take tolls from 
persons passing along the road hereinafter men- 
tioned. 

In 1796 certain persons (incorporated by the above 
name) obtained an Act of Parliament (36 Geo. 8, 
c. 94), enabling them to build and maintain a bridge 
over the river Itchen, at or near Northam, and to 
make and maintain a certain road, with a footway 
by the side thereof from Southampton to the end of 
the said bridge, and a certain other road from the 
end of the said bridge on the opposite shore. 

By sect. 2, the company are directed to build, or 
cause to be built, a good and substantial bridge at, 
near, or from Northam, over and across the river 
Itchen to the opposite shore ; and that after the said 
bridge should be built and completed, the same 
^ should for ever be and remain a public bridge, and 
all persons, horses, cattle and carriages should have 
free liberty, upon payment of the respective tolls 
thereunder mentioned and granted, to pass over the 
same without any hindrance or interruption of or 
by any person or persons whomsoever. 

Bv sect. 46 certain tolls therein mentioned may 
be demanded and taken at the several gates, toll- 
houses and tollbars to be erected under and by 
virtue of the Act. And by sect. 53, the roacU 
thereby directed to be made were to be deemed 
and taken to be turnpilce-roads within the intent 
and meaning of the 13 Geo. 3, c. 84 (the 
then Generid Turnpike Act), and of the several 
Acts explaining, amending, or repealing the same 
or some part or parts thereof, and that all clauses, 
&C. contained in 13 Geo. 8, c. 84, subject to the 
provisions of the said other Acts (except where 
otherwise altered by this Act), should be in force with 
regard to the roads induded in this Act as fully and 
effectually to all intents and purposes as if this 
Act (36 Geo. 3, c. 94) had been passed previous to 
the 13 Geo. 3, c. 84. 

By 3 & 4 Vict c. 88 (County and District Con- 
atables Act Amendment Act), after redting the 
aaid County Constables Act (2 & 3 Vict, c 93), it 
was enacted by sect. 1 that no toU should be de- 
manded or taken on aay tumpihe^road or bridge for 
any horse or police van, carriage, or cart passing 
along such road or bridge in the service of the 
police established under Uie provisions of the said 
Act (2 & 3 Vict, c 93), provided that the constoble 
in charge of such horse, van, carriage, or cart, if 
not the chief constable, should produce an order in 
writing under the hand of the chief constable, or 
should leave his address according to the regulations 
of the police force at the time of claiming the 
exemption. 

After the passing of 36 Geo. 8, c. 94, the com- 



pany duly built the said bridge and made the said 
roads authorised to be made by them, and also 
erected a tollhouse, with a gate for the collectioiL 
of tolls at the Southampton end of the said bridge, 
and a tollhouse and bar at the other extremity of 
the said road. 

On the 1st Jan. 1863, pit. so being a constable, 
and in charge of horse and police cart, and in tha 
service of the said police, and having his dress 
according to the regulations of the said police foroc^ 
requiring to pass along the said bridge, clai ni ff d 
from deft, the right to pass along the bridge and 
through the gate vdthout payment of any toU, bat 
deft, demanded l^d, as such toll, which pit. paid 
under protest, and this action was brought to recover 
it back. 

The case contained a similar statement of a de- 
mand and ti^ng by deft. Doling of a toll of 3dL 
from pit. (after a like claim of exemption^ on the- 
same day, on passing along the road leadmg from 
the end of the said bridge, near Bitterne, and leadings 
to Botley turnpike-gate, and through the said Hedge- 
end gate^ with the said horse and police cart, &c. 

It is admitted by pit. that the amount of toll 
demanded and paid in each case is the proper and 
legal toll to be paid in respect of the said horse and 
cart under 36 Gpeo. 3, c. 94, if pit. is not entitled to 
the exemption claimed. 

The question for the opinion of the court is, 
whether pit., so being such constable as aforesaid, 
and having his dress and being in charge of the said 
horse and police cart in the service of the police as 
aforesaid, was exempt from paying the said toll in 
passing along the said bridge, and also in passing 
along the said road and through the said gate ? 

CoUridge, Q. C. (with whom was PouJden) for the 
pit in both actions.— -The two cases raised the 
question of liability of the county police to toll on 
passing over the bridge and over the road respec- 
tively mentioned in the case^ and might be argued 
together. (He here read and oommeuted on sects. 
2, 8, 9, 21, 46 and 48 of the Act of 36 Goo. 8, c 94, 
incorporating the Northam Bridge and Roads Com- 
pany, and then proceeded as follows:) By sect 53 
of the Act the roads to be made under the Act were 
'<to be deemed and taken to be tumpUos-roadB 
within the meaning of the then General Turn* 
pike Act, 13 Geo. 3, c. 84, and of the Acts 
explaining, amending, or repealing the same ;" and 
by sect 1 of 3 & 4 Vict c 88 (the County Police 
Amendment Act), " no toU was to be demanded «r 
taken on any turnpike-road or bridge for any horse, or 
police van, carriage, or cart in the service of the 
police established under the provisions of the County 
Constables Act, 2 & 8 Vict c. 98, provided," &c, as 
was set forth in the case. Therefore every carriage^, 
or horse in the service of the police passing over 
either this bridge or road was exempt from tolL 
The ratio deddmdi of 1^ Barons of the £z. in 
The Northam Bridge and Roads Company v. The Lorn- 
don and South' Western Bailway Company, 6 M. & W* 
428 ; 9 L. J., N. S., 165, Ex., applied strictly hera^ 
and the matter was res judicata. As was there said» 
*' A turnpike-road was a road on or across whidi. 
there were turnpike-gates ;" and though tiie bri^pe 
only was before the court in that case, the same 
reasoning applied exactly to the road. 

XiM^ Q. C. (with him C. Po&icJl), contra, for the 
defts.— The case cited from 6 M. & W. decided 
only that the Northam-road was a ^' turnpike road " 
within the meaning of the London and Soutli- 
Western Bailway Act But the expression *< tam^ 
pike road " admitted of various meanings. In the 
present case it was nsed in the sense given to it ua 
the general Turnpike Acts, which was anoth^ aad 
different one from that in which it was used in T 
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Ibulwaj Acts in the case in 6 M. & W. This was a 
jtntprietarjf bridge and road, made by a joint-stock 
Nxnnpany ont of prirate funds, and all the profits 
-went into their own pockets, and were not received 
in trust for the benefit of the public. The 13 Geo. 
'S, c 84, was repealed by 8 Geo. 4, c. 126, ^ich 
-ocmtained a list of exemptions clearly not applying 
to this road, because the 4 Geo. 4, c 95 (explaining 
■ and amending the general Act of 3 Geo. 4, c. 126), 
in sect. 90, said that nothing in the 3 Geo. 4, c. 126 
should extend " to any road not under the care and 
numagetnent of trustees or commissioners.** Now, this 
.road was not a "trust" road, and so the exemp- 
tion claimed did not apply to it. The exemption 
•of the police must be ranked with the general 
■exemptions in the general Turnpike Act. ' Had the 
liCgislature meant it to apply to roads not operated 
on by the general Act, it would have been made 
'xx>mplete. Now here, a policeman going on foot with 
^ prisoner must pay. So also, if the van were drawn 
by an ass or mule, the exemption applying only to 
:going on horsebcKk, or with a van drawn by horses. 
Under the general Act (3 Geo. 4, c. 126), a 
•constable taking a prisoner under a warrant 
to gaol, or returning therefrom, was exempt, but was 
not so in going to fetch a prisoner, and that omis- 
;sion was remedied by the rolice Act, 3 & 4 Vict. c. 
38, which extended the exemption only, and not the 
.roads, or the area over wliicn exemption was to be 
<*laimed. Again the company's Act contained no 
clause freeing persons for twenty-four hours after 
^nce paying, as in the Turnpike Acts, which was 
another distinction operating on the question of 
•exemption. In a similar case of Ex parte Fixtser, 
Reg, V. Thornbury and others (see L. T. Agenda^ 
JFan. 18, 1862, and s. c nom, Hornby v. Fraser, 
Teh, 22), in which toll was taken for a police 
Tan passing over Gainsborough-bridge, the Q. B. 
4tdq[>ted the view here urged, and held that 
the 8 & 4 Vict. c. 88 did not apply. [Chakkeli., B. 
-feferred to Rex v. Trustees of Ae Great Dover-Street 
road, 6 A. & E.662 ; 6 L. J., N. S., 33, Q. B.] 

Cur, adv, vvU, 

Feb, 10. — Chasnell, B. now delivered the con- 
;8idered judgment of the Court (Pollock, C.B., 
Bramwell, Channell and Pigott, BB.)— The ques- 
tion in this case is whether, under the circumstances 
^stated, and having regard to the sections of the Act 
of Parliament set out in the case, the pit. was liable 
to pay toll for passing over Northaui-bridge, the 
bridge mentioned in the special case. The toll was 
■demanded under the provisions of the 36 Greo. 8, 
e. 94, and would be payable by the deft, unless he 
is exempted by the 1st section of the 3 & 4 Vict 
X. 88. The case seems to us to turn on the question 
whether the bridge mentioned in the case was 
.a "turnpike bridge" within the meaning of the 
1st section of the Act last referred to. If so, 
the pit., under the circumstances stated in the case, 
comes sufficiently within the other provisions of 
that section, and is entitled to the exemption 
claimed. It was argued, on the part of the deft., 
that the words " tumfake bridge " apply only to a 
'* turnpike trust bridge," and tiiat Northam-bridge 
is not a trust bridge; that the company of pro- 
prietors are owners of property in their own right, 
bound indeed to allow the public to pass over the 
bridge on payment of toll, where not entitled to 
exemption, but that the company in no case receive 
the tolls as in trust for the public. It was further 
argued that the words referred to, namely, " turn- 
pike bridge," apply only to a bridge where tolls are 
taken in respect of horses and carriages only. We 
.flee no reason for so limiting the construction to be 
placed on the words of that section. It is clear, we 
think, from the 2nd, 7th, 9th, and 46th sections of 
^e 36 Geo. 3, that a toll is authorised to be taken 



at the bridge, and though the a3rd section of that 
Act only in terms applies to roads (for the purpose 
of bringing roads within the operation of the 
General Turnpike Act), we think the bridge erected 
by the company of proprietors of the Northam- 
bridge roads, at which the company are entitled to 
take toll, subject to such exemption as may be pro- 
vided for, is a *' turnpike bridge " within the Ist 
section of 3 & 4 Vict, c 88. We see no ground for 
limiting the very general words of that which speaks 
of any "turnpike bridge," to a "tumpUce trusty 
bridge," as contended for in the argument, or to a 
bridge at which tolls are authorised to be taken in 
respect of horses and carriages only, and not, as by 
the 46th section of the 36 Geo. 3, for persons as well 
as for a horse or carrii^. So to limit the operation of 
the 1st section of the 8 & 4 Vict. c. 88, would bo, 
we think, to do violence to the plain language of the 
Act of Parliament. Our judgment must be for the 
pit to enter a verdict for him for 40s. and costs of suit. 

Judgment for pit. 
LoKOLAVi) V, Doling. 

The question in this case is substantially the same 
as in the last. The toll claimed is for passing 
through a tollgate on the road, and not over the 
bridge. We think that the exemption equally 
applies here, and we give judgment for the pit 

Judgment for pit. 
Attorney for pit (in both actions), T, Westall, 3, 

Gray*s-inn-sqttare. 
Attorneys for defts., Richards and Walkery 29, 

Lincoln's-iun-fields. 



Monday, May 1, 1865. 

loBOTSOX V. Peat. 

G€mi&--AdfoininQ proprietors — Action by one proprietor 
agednst the other for frightening away his game — 
Albtring game from anothet's land— Pleading — De- 



A person is not justified infinng off rockets and making 
other noises upon his own kmd, awning and close to 
the land of another, with intent to drive <md frighten 
away the game from off tluit other's land, but is liable 
to an action for so doing. 

And in an action by A, for damage by reason of his 
grouse (aid otiier game having been so frightened 
and driven away by B,, a plea to the effect 
that A., in the first instance, ^^fraudulently and 
wrongfuffy, and with intent to lure and entice the 
said arouse from B*s land on to his oicn, laid 
and placed on his own land near to the land of B. 
quantities of com and o^her substances on which 
grouse feed, and thereby lured and enticed the said 
grouse from B.*s land on to his own, and ivas about so 
to lure and entice other grouse from B*s land and to 
shoot them ; wherefore A, in order to prevent A. from 
shooting the grouse so lured, jr., and from luring, ^*c. 
other grouse, committed the said grievances, jr., doing 
no more, fpc,,** is a bad pica and no defence to the 
action : 

So held, on detnmrer, by the Court of Ex, {Polhek, C, B.^ 
Martin, Bnunwell and Pigotl, BB,) 

iBy Martin, B, — That the principle of Carrington r. 
Taylor, 11 East, 571, decided the present case. 

By Bramwell, B. — That, without any reference topro^ 
priety or neighbourly conduct, there was nothing in 
point of law tonrevent A. from doing that which the 
plea said he haa done. 

Declaration — ^First count : 

That before and at the time of committing the grievftnces, 
ftc, pit. was and stiU is possessed of certain land at, isc, yet 
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deft well knowing the premiseB, on diveni days, Ac, unlaw- 
fully and with intent to drive and frighten away grouse and 
other game then lawfully being in and upon the said land of 
pit from and off and away from the said laud of pit to 
certain other lands, and to prevent pit from hunting, shoot- 
ing, Idlltng and taking the said game on his said hind, fired, 
exploded and projected, and caused to be fired, &a, certain 
•ffenstve and injurious, noxious, terrifying and dangerous 
rockets, fireworks, missiles, projectiles aud combustibles, and 
made and caused to be made divers loud, jarring, annoying 
«nd disturbing noises dose to and over the said land of pit 
80 as to be, and the same were, a nuisance and a grievous 
disturbance to pit in his lawful and quiet occupation and 
enjoyment thereof. And thereby also pit s horses and cattle, 
which were then lawfully in and upon the said land of pit, 
were then greatlv alarmed, torrifled and rendered wild, 
' unmanageable and furious, and impelled to run and rush 
violently in and about and over the said land of pit and into 
certain bogs and quagmires therein and against and over the 
walls, banks and fences of the said land of pit, and to break 
down aud destroy such walls, banks and fences of pit, and to 
escape out of the said land of pit, and to go at large, and by 
reason of the premises the said horses and cattle sustained 
great injury and damage, and became and were rendered 
wild, dangerous and unmanageable, and thereby also divers 
large numbers of grouse and other game, then lawfully being 
in and upon the said lond, were scared, frightened and driven 
off and away from the said land of pit, which otherwise pit 
might aud would have shot, hunted, killed and taken, and pit 
was o^erwise also greatly disturbed and damnified in the 
lawful occupation of ms said land. 

Plea 2: 

To so much of the first cotmt as relates to the said grouse, 
that before and s t, ftc., his grace the Duke of Rutland was seised 
In fee of certain lands abutting on and next adjoining to the 
said land of pit in the first count mentioned, and was entitled 
to the exclusive right of shooting, killing and t«king grouse on 
his said lands, and the said duke before, &c., had gone to 
great expense in getting up and preserving groat numbers of 
crouse on his said lands, as pit well knew, and that just before 
the committing of the said supposed grievances pit fraudu- 
lently and wrongfully, and with Intent to lure ana entice the 
said grouse away fh>m the said lands of the said duke 
on to the said land of pit, and to obtain for himself the 
benefit of the said expense so Incurred by the said duke 
as aforesaid, laid and placed on the sold land of pit 
near to the lands of the said duke, quantities of com and 
other substances on which grouse feed, and thereby then 
lured and enticed the said grouse in the first count men- 
tioned, and woe about to lure and entice other grouse away 
from and out of the said lands of the said duke on to the said 
land of pit, and was then and there about to shoot and kill the 
the said grouse, wherefore the deft, as the servant of the said 
duke, and by his command, in order to prevent pit. from ehooting 
and killing the eaidgrotueso lured and enticed a* afomaid, and from 
luring and enticing the eaid other grouu as aforesaid^ committed 
the said grievances in this plea pleaded to, doing no more thou 
was necessary for the purpose aforesaid 

Demurrer and joinder in demurrer to plea 2. 

Plt.*« points : — 1. That while the grouse were on 
plt.*8 land pit. had an interest therein, and deft, 
none, and deft, had no right to drire them off pU.'B 
landi, and thereby to prevent other grouse from 
coming on. 2. That pit. had a right to entice grouse 
to his land ; and whether he had or not, sucli act of 
pit. would not justify deft, in driving grouse off plt.*8 
land and preventing other grouse from coming on. 
3. That the facts disclosed in plea 2 show no right or 
title in the deft, to commit the grievances com- 
plained of. 

Deft's points : — 1. That the first count does not 
•how any cause of action. 2. That pit. by the 
demurrer admitting that ho had had recourse to un- 
fair means for the purpose of enticing the grouse 
from off the land of the Duke of Eutland, deft, was 
justified in resorting to the measures complained of. 
3. That the demurrer admits that the matters com- 
pluned of were done for the purpose, amongst 
other things, of preventing pit. from enticing grouse 
from the duke's lands, and that no more was done 
than was necessary for that purpose, and that deft, 
was justified in taking measures to prevent grouse 
leaving the duke's lands by plt.'g procurement, not- 
withstanding that the effect of such measures was 
*to drive off grouse from the plt.'s land. 

Bcoflk, for pit., in support of the domurrcr.— This 
case raised the question whether A., having a qmdi- 
fled property in game on his own land, another man 
3. had » right to disturb and frighten away that 



game by discharging rockets and other projectiles 
on his own land adjoining that of A. The plea 
afforded no answer or justification. It was pleaded 
to so much only of the declaration as related to the 
grouse. The acts done by deft, caused certain 
damage to pit. [Bramwell, B.— The merely send- 
ing up a rocket is not actionable, it is the conse- 
quential damage.] Just so; pit. had a qualified^ 
property in the grotise whilst they were on his land. 
[Martin, B.— Did not the pit. allure the grouse 
from the deft.'s land in the first instance ?] That 
was a lawful act. Every one who sets up a preserve- 
does so. [Pollock, C. B. — ^It may be lawful, but 
decidedly it is an unneighbourly act. Mabtik;. 
B.— W3iat is the distinction between that and'> 
frightening them away?] The two things were- 
very distinguishable. Take the case of rivaL 
schools : to entice scholars from the one school 
to the other by cakes and sugarplums, would, 
be lawful; but to prevent them from going 
to school by firing a gun would be unlawful : (see- 
per Holt, C. J., A'cei/c v. Hickeringilly Holt's Rep^ 
14-19 ; 3 Salk. 9 ; 11 East, 572, note a.) Apart 
from the question of propriety or neighbourly con- 
duct, it was a perfectly lawful act, and not pro- 
hibited by any statute, to allure grouse from other 
lands to one's own, but deft, had no right to- 
frighten them away from the plt.'s land as he had 
done. Keebh v. Ilickeringifl {ubi 8iq>.\ and Car^ 
rington v. Taylor, 11 East, 571, which were very 
similar to the present case, showed that an action 
on the case lay for discharging gims near a decoy 
pond, with design to damage the owner by frighten- 
ing away the wildfowl resorting thereto. [Brak» 
WELL, B. — ^What the deft, did here was not done in 
order to get the game back again. He should do- 
that, or prevent them from migrating to plt.'s land 
by feeding them better, and by adding to the attrac- 
tions and allurements on his own land.] There 
was no distinction between the present case and 
Bmd V. Edwards, 11 L. T. Rep. N. S. 311 ; 36 L. J. 
31, C. P. ; 17 C. B., N. S. 245, where a man was- 
held liable for damage done by his dog to game in 
pit's preserve, deft, knowing the dog's propensity 
to hunt on his own account, and allowing it to g» 
at large, and here, where deft, deliberately made- 
noises to frighten away the game. The moment the 
grouse left the duke's lands he ceased to have any 
property, right, or interest in them. It was needless, 
to go into all the cases showing a man's qualified 
possessory property in game whilst it was on liis-. 
own land — a right recognised by the Legislature. 
The following would be sufficient : 
'SiUton V. Moody, 1 Ld. Ravm. 250; 
Riga v. Lord Lonsdale, i\ Ex. 654 ; 25 L. J. 73^ 

Ex.: s. c. in error, 1 U. & N. 923 j 26 L. J. 

196, Ex. ; 
Blades v. l/iggs, 5 L. T. Rep, N. 8. 752; 81 L. J. 

161. C. P.'; 12 C. B., N. S., 501 ; s. a in error, 

7 L. T. liep. K. S. 798 and 8S4; 82 L. J. 182, 

0. P. ; 13 C. B., N. S., 844. 
[Pollock, C. J. refers to Jieg. v. Pratt, 4 £. & B. 
8G0 ; 24 L. J. 113, M. C] His three points were, 
first, plt.'s qualified possessory property in the 
grouse; secondly, deft.'s unlawfid act done with 
intent to frighten the grouse aw^y; thirdly, that 
there was nothing unlawful inaplt.'s alluring the 
grouse to his own land. 

Wills (with whom was Lush, Q. C), for deft, in sup- 
port of the plea, would adopt great part of the argu- 
ment contra, because it was lus own. It was a new 
case. The more successfully pit. showed that game 
was a valuable property, the clearer was it that pit 
was himself in the wrong in taking the means to 
obtain it which the plea showed he had done. 
Means, lawful in themselves, did not remain so when 
taken with intent to injure and annoy a neigh- 
bour. Holt, C. J., in the case cited, said : '' Suppose 
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dfeft had shot on his own ground : if he had occasion 
to shoot, that would be otie thing ; but to shoot on 
purpose to damage the pit. is another thing, and 
A wrong:*' (U East, 574.) So here, putting the 
corn, &c., and thereby enticing away deft.'s game, 
was a wrong and damage to deft. The words, 
■**in order to prevent pit. from shooting the said 
grouse," &c., were sufficient to save the plea. In 
order to prevent pit's attack on deft.*s possessory 
property, and to protect that possessory property, 
deft, fired off guns, &c., on his own land, as he had 
a right to do. The firing on the highway to 
frighten the schoolboys woidd be a nuisance, 
and was distinguishable. Pit. was the first 
-wrong-doer, for he must be taken to have done 
what he did, as stated in the plea, with 
-express intent to injure and annoy his neigh- 
l)Our. which falls within the dictum of Holt, C. J. 
'11 East, 574.) He thereby attacked and injured 
left's possessory rights, and so deft, was justified in 
|irotecting his own rights from injury, and prevent- 
ing the grouse on his land from passing across the 
Iwundary between it and plt.'s land. [Martin, B. — 
On the pleadings, it must be admitted that deft's 
intent was to frighten and drive airay the grouse 
which were already on the pit's land. But, in 
truth, the case cannot be distinguished from Car- 
ringiOH V. 7ay/!or.] There it was alleged to be an 
injury to the pit. s trade. There was no such allega- 
'taon here, which was necessary before that case 
•could apply. 

Pollock, C; B.— Wc are all of opinion that in 
this case the declaration is good, and that the pica 
if bod. The declaration complains of an act being 
done which is apparently injurious, and done for the 
purpose which is attributed to the deft, in the decla- 
ration ; and supposing there had been no plea pleaded, 
the declaration would be good. But then the deft, by 
Us plea says, •* You have done me some wrong, and 
1 have been endeavouring to redress that wrohg by 
doing some wrong to you." I think, generally 
ipeaking (if there is such a thing as a general pro- 
noeitioiA it may be laid down that you cannot do 
that n a man attacks you by force, you may 
defend yourself by force ; but you cannot commit 
0Ome other^wrong of a totally different character, 
Jjy way of repairing or avoiding the consequences of 
the wrong that has been done to you. You must 
^seek redress for that wrong in a lawful and proper 
way. As my brother Bramwell suggests, if a man 
horsewhips you, you cannot libel him; or if he 
libels you, you cannot justify the horsewhipping 
llim to prevent him doing it again. On these 
grounds it appears to me that, the declaration being 
good and the plea bad, the pit is entitled to our 
judgment. 

Mabtik, B. — ^I think the principle of the ease of 
Carrinfftcn v. Taylory 11 East, 571, decides this 
•case. 

Bravwell, B. — ^I also am of opinion that the 
pit. is entitled to our judgment The declaration 
appears to me to be clearly good. It alleges that 
the pit., being the owner of certain land, the deft, 
**^well knowing the premises, on divers days and 
times,*' and so forth, ** unlawfully and with intent 
to drive and frighten away the grouse and other 
game then lawfully being on and upon the said land 
d the pit. from and off and away from the said 
land of the pit. to certain other lands, and to prevent 
•the pit from hunting, shooting," and so on, *' fired 
lockets and made a uoIbc, &c." The deft pleads a 
plea which admits the declaration to be true, and 
then sets up the right to do the thing complained of 
for the purpose which the declaration attributes to 
.the deft, that is, to do the act for the purpose of 



frightening away the game. What is the reason 
given ? The reason given is this, '* That the game 
which I frightened away was game which you, 
wholly or partially, got from off the Duke of Hut- 
land's land — say the deft's land— he having attracted 
it there by providing food for it, or taking care of 
it, and then you improperly attempted to get it on 
your land by putting some grain there. Then, in 
order that you may not shoot the game which you 
have so attracted, and in order that you may have no 
inducement to go on with such conduct" — for that is 
the only meaning, for preventing him from " alluring 
the grouse aforesaid," — "in order that you should be 
without uiduccment for such acts as tiiat, I did the 
thing complained of." It appears to me clearly 
that that is a bad plea, because I see notliing in 
point of law to prevent the pit from doing that 
which the pica says he has done. I say, in point of 
law, if there is anything wrong in it, that will be the 
subject-matter of an action ; but, if there is no wrong, 
how can there be a justification ? No one can pre- 
tend for a moment that any action would lie at the 
suit of the duke against the pit. The truth is this, 
without saying anything as to the propriety of such 
conduct as this between gentlemen and neighbours, 
about which I say notMng, because I do no not 
know what the facts are — without saying anytliing 
about that — the true remedy, I take it, where a per- 
son knows game is attracted away from his land, is 
to offer them stronger inducements to remiun whero 
they arc. It is really like the case I mentioned in 
the course of the argument, of Chasemore v. RicJiards 
(Ex. Ch., 2 H. & N. 1G8 ; 26 L. J. 893, Ex. ; s. c. in 
the n. of L. 7 H. of L. Cas. 349 ; 29 L. J. 81, Ex.), 
where, if a man has the misfortune to lose his 
spring by another's digging a well, the proper remedy 
is for him to dig a still deeper well. 

PiGOTT, B.— I am of the same opinion. 

Judgment for pit, 

Plt.'s attorneys, Bvrt and Stevens, 10, South- 
square, Gray's-inn. 

Deft's attorneys. Eyre and Lawson, 1, John- 
street, Bedford-row. 



COTTBT OF aUBBN'S BENCH. 

Reported by Jonx Thoxpsov and T. W. Sauitokbs, Eaqra., 
Barristera-atpLAvr. 

Friday, Feb, 8, 1865. 

ToHLixs (app.) r. Nuisance Removal Coxihtteb 
OP Great Stanmore (resps.) 

Nuisance Removal Act — Owner not nbatinq^ nuisance 
pursuant to order of justices — 18 j* 19 )^ict, c. 121, 
M. 18, U. 

An order to abate a nuisance b// removing offensive 
privies, j-c., toas directed to " the owner or to the 
Nuisance Removal Committee," the owner bein^ 
directed to retnove the same within seven days, and 1/ 
such order were not complied with, the comtnittee were 
authorised and required to enter and remove it. The 
seven days elapsed, and neither tfie owner nor committee 
removed the nuisance : 

Held, that the justices had power to fine the owner, under 
sect, li/for disobedience of the order, notwithstanding 
that it teas addressed to the nuisance committee as 
well as to the owner. 

This is a case stated for the opinion of the Court 
of Q. B., pursuant to the provisions of the Act 
20 & 21 Vict. c. 43, entitled, "An Act to improve 
the Administration of the Law as respects Sum- 
mary Proceedings." 

The app. is the owner of a plot of land at Great 
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Stanmorc, Middlesex, on which he has erected 
tventy-tvro cottages, and for the accommodation of 
the occupiers of them has erected seren priries, so 
constructed that the soil is intended to he conveyed 
into a drain which passes under the premises and 
enters the adjoining close of land belonging to other 
owners. 

The Nuisance Removal Committee appointed 
under the Nuisance Removal Acts 1855 and 1860, 
on the 9th Aug. last, gaire the app. notice that there 
existed the following nuisance, namely : 

SeTon privieB erected cIom together in the rear of the 
cottages, being distant onlv five yards from them ; that two 
of the privies were loclced np ; that thev are over an open 
ditch or sewer, and are overflowing with soli; the smell 
arising from the same is of the most offensive kind and lllcely 
to create fever, there being upwards of ninety individuals 
inhabiting the cottages, and no dust-bin for their use. And 
further, that after the expiration of seven days the committee 
would cause the truth of the said complaint to be ascer* 
talned by an inspection, and if the nuisance diould be still 
existing, or, if removed or discontinued, be likely to be 
repeated, proceedings would be adopted against him under 
the Act 

On the 24th Aug. last the app. appeared before 
two of Her Majesty's justices of the peace for the 
said county, to answer the complaint of the said 
nuisance committee, who, after hearing the evidence 
of a medical man and proof being given of the app. 
having erected seven of these cottages within the last 
two years, now occupied by forty-one people, 
without providing sufficient accommodation for 
them or for the other cottages which had been built 
some years, as also other witnesses, made an order 
of which the following is a copy : 

To the owners of the several cottsgea ocoapied by, Ac, and 
of one unoccupied situate at the bottom of Stanmore-hiU, in 
the parish of Great Stanmore, in the county of Middlesex, or, 
to the nuisance removal conunlttee chosen by the vestry, and 
for the said parish, being the local authority for executing the 
Nuisance Bemoval Acts 18o;> and 186U, or to their sen-ants and 
•gents, and to all whom It may concern. 

County of MlddleMX.~Whereaa, on the 18th Aug. Inst, 
complaint was made before David Begg, Esq., one of Her 
Majesty's justices of the peace, acting in and for the county 
stated in the margin, by Bobert Wilkie on behalf of the 
Nuisance Bemoval Ooounittoe of the said parish of Qreat 
Stanmore, that in or upon certain premisea, situate at the 
bottom of Stanmore-hill, in the parish aforesaid, and in the 
county aforesaid, and in the mstrict under tiie Nuisance 
Bemoval Acts IS^ and 1800, of the complaints above named, 
the following nuisances then existed, viz.. seven privies near 
to the cottages occupied as aforesaid, placed over an open 
ditch and an accumulation of offensive matter, and that the 
aald nuisance was caused by the act or default of the owner of 
the said premises. And whereas SUveeter Tomllns, the 
owner of the said premises within the meanhig of the said 
Nuisance Bemoval Acts 18l» and I860, hath this day appeared 
before us justices, being two of Her Majesty's justices in and 
for the county aforesaid, sitting in petty sessions at our usual 
place of meeting to consider the matter of the said complaint 
And whereas it hath been proved to us, upon oath, that the 
said nuisance doth exist upon the aforesaid premises, and that 
by reason thereof the cottages now occupied by, &c, and the 
one unoccupied, are rendered unfit for human habitation, and 
that the same is caused by the act or default of the owner of 
the said premisea We, the said justices, in pursuance of the 
said Acts, do order the said S. Tomllns, the owner of the said 
premises, within seven days from the servlco of this order, or 
a true copy thereof, according to the said Acta, to take down 
and remove tiie said offensive privies, to remove the offensive 
matter, and to restore and reconstruct the drain under the 
said privies so as the same shall no longer be injurious to 
health as aforesaid And we, the said justioee. being satis- 
fled that the nnisances proved to us this day to exist on the 
said premises as aforesaid, are such aa to render the cottages 
occupied by, &&, and the one unoccupied, unfit for human 
habitation, do hereby prohibit the using of the said cottages, 
or any of them, for human habitation untU they are rendered 
fit for that puipoae in the judgment of us, the said justicee. 
And if the above order for abatement be not compiled with, 
or if the above order of prohibition be infringed, then we do 
authoiiae and require you, the aald nniaance removal 
ocmimittee of the said parish of Great Stanmore, your 
servants and agents, from time to time, to enter upon the said 
premises, and do all such worka, matters and things as may 
be necessary for carrying this order into full execution 
according to the Acta aforeaaid. GKven nnder the hands and 
seals, Ao, 

a P. KXKXARD [u a] 
D. Beoo [l. a] 

This order wm duly senred upon the app^ and no 



appeal was made against that part of the order 
which had reference to the prohibition. The app» 
neglecting to obey the said order, an informatloii 
was laid against him, of which the following is a 
copy: 

Middlesex to wit — ^The information and complaint of R. 
Wilke, Inspector of Nuisances on behalf of the Nuisance 
Bemoval Committee of the parish of Great Stanmore in the 
si^d county, made before one of Her Majesty*s justices of tho 
peace in and for the said county, the 2ath Sept 1894. 

Whosaith: That by an order male under the authority 
of the Nuisance Bemoval Act, 1856 and 186Q, at the Petty 
Sessions holden in and for the hundred of Gore, in the said' 
county, on the 24th Aug. 1864, by two of Her Majesty's- 
justices of the peace in and for the aald county, actings 
for the aald hundred then and there assembled, 8. 
Tomllns, the owner of the several cottages occupied' 
by, Ac, and of one unoccni^od, situate at the bottom of 
Stanmoro-hlll, in the parish of Great Stanmore, in the said 
county, waa thereby ordered within aeven days from tho 
service of the said order, or a true copy according to the said 
Acts, to take down and remove certain offensive priviea, and- 
to remove the offenatve matter, to reconatmct a drain on tho 
aame premlaea ao that the aame ahould no longer be injnriooa ■ 
to health. And f urther.the aald justices, by the said order, did 
prohibit the using of the said cottages for human habitatioa 



Uie same having been personally served upon him on the 
3nd Sept 1804, and that he hath disobeyed the said order, 
and hatn not taken down or removed the said privies, that h» 
hath not removed the offenaive matter from the aald premiaai^ 
that he hath not constructed a drain upon the said premiaes- 



nor hath he prevented the said cottages from being used for 
human habitation, and by auch wilful neglect and default hath 
dlaobeyed the aaid order, and rendered himself liable to a 



penalty of lOc per day during auch hia default This hifor- 
mant therefore prays justice in the premises, and that the 
S. Tomlins may be summoned before two jnstiooa of th» 
peace for the sidd county tar the aaid penaltlaa. 

BoBsn WumL 
Exhibited before me at Edgwara in the aaid county. 

K W. Cox. 

Tlio app. appeared before ns, the undersigned twa^ 
of Her Majesty's jastices for the county of Mid- 
dlesex, on the 19th Oct. 18G4, to answer the said; 
information. It was tiien proved to our satiafaction 
that the app. had not obeyed the said order. Iha- 
app. also failed to satisfy us that he had used all 
due diligence to carry out such order. It waa ali»* 
proved to our satisfaction, that the aaid nuisancef. 
still continued unabated, and were dangoous ta* 
health, that none of the tenants of the said cottagoa. 
had been removed as directed by the said order, and 
that the said cottages were still, as before the said.- 
order, in our judgment, unfit for human habitatioiu 

It was contended by the app. that, inasmuch aa^ 
the order for the removal of Uie said nuisances was- 
addressed to the Nuisance Bemoval Ck>mmittee ai- 
well as to the owner of the said premises, requiring 
them, in the event of 'the owner not obeying thfr- 
order to enter upon the premises, and do all such works- 
as might be necessaiy for carrying the said order 
into execution, we had no jurisdiction to enforce the- 
penalty of 10a. a-^y imposed by the 14th ~ section 
of the Nuisance Removal Act 1855. 

The resps. submitted and proved to our satisfac- 
tion, that die app. had within the last twelve months* 
erected seventeen cottages, which were now occupied> 
by forty-one persons, without giving them sufficient- 
accommodation. It was contended by the resps^ 
and proved to our satisfaction, that they woe- 
unable to execute the said order so far as related to* 
them, inasmuch as they had no legal power to le* 
move the said tenants, and also > because, in their 
judgment) there was no fit place upon the said pte- 
mises on which to erect sufficient, privy aocommo^ 
dation for ninety persons- wcho occupy the premises^ 

We, the said justices, thereupon -convicted the appi 
in the sum of 8^ 10^.^ being. at. the rate of lOs. per 
day for seventeen daya' default, and in 3/. 7s. for 
costs. 

The question of law for the ofanion of the Court is, 
whether we, the said justices, could legally convicfe 
the said app. under the circumstances above stated,. 
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the said order for the removal of the noisaDces in 
question being directed to the nuisances committee 
as well as to the app., and they haying failed, as 
▼ell as the app., to obey the said order for the 
reasons abore stated. 

Whereupon the opinion of the Court of Q. B. is 
requested, 1st. Upon the said question of law, 
whether we, the said justices, were correct in our 
determination as aforesaid. 2nd. What further 
should be done or ordered by the said justices in the 
premises. 

E. W. Cox. 

G. T. Habms. 

Brandt for the resps.— The justices had power 
to convict. It is immaterial that the order to abate 
the nuisance was addressed to the Nuisance 
Bemoval Committee as well as the owner of the 
premises. It was not the less the duty of the 
owner to comply with-it on that ground ; the order 
was made on him, and he having failed to obey it, 
the justices had power to convict him. (He was 
then stopped by the Court.) 

dark for the app. — ^The order appealed against is 
bad. The order to remove the nuisance was 

rrative on the owner for seven days ; after that, 
Nuisance Eemoval Committee were authorised 
to do the work. Tlie committee are the parties 
now in default: (18 & 19 Vict. c. 121, ss. 13 and U.) 
[[BLACKBuiur, J. — ^If the committee have also 
incurred a penalty how does that discharge the app. 
from his default to obey the order to abate ?] 



By the Couxt. 



Ctmviction affirmed. 



Saturdoify Feb. 25, 1865. 

Fbw (app.) V. Thb Metropoutak Boabd or 
Works (resps.) 

M<8trcpolU Local MwMgement Act — Sewer$ rate — 
SqaanUe sewerage district. 

The Metropolitan Commissionet^s of Sewers, under the 
11 ^ 12 Vict. c. 112, borrowed 200,000/. on the 
$eewrity of the ratet, and expended 67,000/. thereof tqwn 
ih»A. district, of which parish C. formed part; out the 
actutd cmount expended in parish C. was onl^ 1074/. 
T%ai Jiabilitjf stiU existed when the cotnmissioners were 
superseded by the Metropolitan Board of Works and 
the Metropolis Local Sfanagement Act came into 
operation. The Board of ITorJb, mder sects. 180-1 
of the 18 j* 19 Vict. c. 120, assessed the 67,000/1 on 
the A. district, and apportioned the quota to be paid 
hu parish C. on the rateable portion of its property to 
the entire district, and not to the amount exp>endea in 
the parish : 

Held, that a rate (sect. 168) assessed on thatprincipls 
was valid. 

Case stated by order of Blackburn, J., after notice 
ot appeal against a rate made by the reeps. on the 
puiBh of St. Giles, Camberwell, dated May d, 1861. 

From the passing of the 11 & 12 Vict. c. 112, 
UDtii the expiration of that Act, the Metropolitan 
Commission of Sewers included within its limits 
•eparate sewerage districts or levels, some of which 
contained and consisted of distinct parishes, whilst 
others contained and consisted of distinct parishes 
and parts of parishes ; and the practice of the com- 
minioners was to make all assessments and rates 
for sewerage works upon each separate district or 
lerel on the rateable value of the property therein, 
and not npon the individual parishes within such 
district or leveL 

In 1854 the commissioners, by virtue of the 
•lalatee 11 & 12 Vict, c 112, and 16 & 17 Vict. c. 



125, borrowed from the Rock Life Insurance Com- 
pany the sum of 200,000^, and for securing the 
repayment thereof assigned to the trustees of the 
said society aU the moneys arising and to arise from 
the seyeral district rates in aAd for the whole of the 
separate sewerage districts within the limits of their 
commission. 

The said sum of 200,000/. was borrowed for the 
purpose of the main drainage of the Metropolis, but 
instead of applying the same to that purpose the 
commissioners expended it in the local drainage of 
certain parishes within the limits of their commis- 
sion. 

The parish of St. Giles, Camberwell, prior to 
and until the passing of the Metropolis Local 
Management Act 1855, formed part of one of the 
said sewerage districts or levels within the limits of 
the Metropolitan Commission of Sewers called the 
Surrey and Kent Sewerage District, which com- 
prised the following parishes and parts of parishes : 
St. Giles, Camberwell (^part) ; St Mary, Lambeth ; 
St. Mary, Newingtou; Wandsworth (part); Clap- 
ham; Battersea (part); Bermondsey; St. George 
the Martyr ; St. Saviour's ; Christ Church ; Rother- 
hithe ; St. John, Horsleydown ; St. Olaves ; St. 
Thomas ; Streatham (part) ; Tooting Graveney 
(part) ; St. Paul's, Deptford (part) ; Croydon (part); 
St. Nicholas, Deptford. 

Prior to the Metropolis Local Management Act 
1855 there had been expended by the Metropolitan 
Commissioners of Sewers, for local drainage in the 
said parishes and i>arts of parishes compri^ in the 
Surrey and Kent sewerage districts, 67,000^ part of 
the said sum of 200,000il Of this sum of 67,000/., 
only 519^ was expended in the parish of St. Giles, 
Camberwell, and the residue of the 67,O0OA was 
expended in other parishes forming part of the said 
Surrey and Kent sewerage districts, and the said 
parish of St. Giles, Camberwell, did not nor will 
receive any benefit from such expenditure, or from 
any part of the 200,000/. beyond the said sum of 
519/., except in so far as it receives benefit (aa 
stated in the thirteenth paragraph of this case) from 
the generally improved drainage of the Surrey and 
Kent sewerage district, consequent on the expenditure 
of the said sum of 67,000/. 

The Metropolitan Board of Works did not appor- 
tion the whole of the said sum of 200,000/. among 
all the said parishes within the limits of the Metro- 
politan Commission of Sewers, but did apportion the 
said sum of 67,000/. among the several parishes 
comprised ia the Surrey and Kent sewerage district, 
according to the rateable value of the property in 
such parishes respectively, and not accoxding to the 
proportion of sudi sum of 67,000A expended in such 
parishes respectively, or to the benefit derived by 
such parishes respectively from such expenditure. 
The amount charged by such apportionment upon 
the parish of St. Giles, Camberwell (including the 
said sum of ol9L), was 9000/. and interest thereon, 
to be paid by twenty yearly instalments of 
790/. 

At a meeting of the Metropolitan Board of 
Works, held on the 3rd Dec 1858, it was resolved 
that the board should, in the then ensuing session 
of Parliament, apply for statutory powers to reap- 
portion among the several parishes concerned the 
debt in respect of the said sum of 200,000/. accord- 
ing to the actual benefit derived by each parish 
from the expenditure thereof, and that it should be 
referred to a committee of the said board to con- 
sider and frame a proper apportionment on that 
bans, and tiiat the same should be submitted for the 
approval of the said board. 

On the 1st July 1859 the board approved and 
adopted the apportionment made by the said com- 
mittee on the b&sis aforesaid, and it was resolved by 
the said board that in the Bill which was then about 
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to be brought into Parliament by them for amending 
the Metropolis Local Management Act 1855, the 
said sum of 200,000/. should be charged on the 
several parishes and districts in the proportions 
therein mentioned, and the sum of 107-1/. Cs. lOrf. 
(including the said sum of 519i) was therein charged 
on and apportioned to the said parish of St. Giles, 
Camberwell, as the amount chargeable thereon in 
respect of the benefit derived by the said parish 
from the expenditure of the said sum of 200,000/. 
The said Bill for amending the ^letropolis Local 
Management Act 1855 was afterwards brought into 
Parliament by the said board for the purpose 
(among others) of charging the said sum of 200,000/. 
on the several parishes and districts in the propor- 
tions last aforesaid, and of charging the aforesaid 
aura of 1074/. Gs. lOd, on the said parish of St. Giles, 
Camberwell, and in the schedule to the said Bill the 
Bum of 1074i was inserted against the said parish 
as the sum to be charged thereon ; but the clauses in 
the said Bill for the reapportionment of tlie said 
debt never passed into law. 

Por the purpose of this case and the said rate 
the said sum of 1074/. Gs, lOd. may be taken to 
represent the whole benefit received, directly and 
indirectly, by the said parish of St. Giles, Camber- 
well, from the expenditure of the said sum of 
200,000/. 

In consequence of the vestry of St. Giles, Cam- 
berwell, refusing to obey the precept of the Metro- 
politan Board of Works requiring them to pay the 
amount assessed upon them, the said board did, on 
the 3rd May 18G1, appoint the said rcsps. Samuel 
Collins and Thomas Howell to make, and they ac- 
cordmgly made, a rate upon the said parish of St 
Giles, Camberwell, for the said sum or instalment 
of 790/., which is the rate appealed against. 

The apps. contend that the said board ought 
either to have apportioned and charged the whole of 
the said sum of 200,000/1 amongst all the parishes 
comprised within the limits of the Metropolitan 
Commission of Sewers at the time of the expira- 
tion of the 11 & 12 Vict. c. 112, according to the 
rateable value of the property in such parishes 
respectively; or, if the said Surrey and Kent 
sewerage district was chargeable with and liable to 
pay the said sum of 67,000/. charged by tlie said 
board on the said district, that the said board, in 
apportioning the amount of the said sum of 67,000/. 
amongst the respective parishes comprised in the 
said district, had power under sects. 170 and 181 of 
the Metropolis Local Management Act to apportion, 
and ought to have apportioned, the amount not only 
according to the rateable value of the property in 
the respective parishes comprised in the said dis- 
trict, but also to the benefit received by the respec- 
tive parishes from the expenditure of the said sum 
of 67,000/. 

The questions for the court are : 

1. Whether the rate so made is, under the circum- 
stances, a valid rate. 

2. Whether, assuming it to be a valid rate, the 
board had the power to apportion, or now have the 
power to re-apportion, the said amount of 67,000/. 
among the parishes comprised in the said Surrey 
and Kent sewerage district, according to the benefit 
received by the said respective parishes from the ex- 
penditure of that sum, or to apportion or re-appor- 
tion the said sum of 200,000/. among all the said 
parishes wluch at the time of the expiration of the 
11 & 12 Vict. c. 112 were within the limits of the 
Metropolitan Commission of Sewers, according to 
the rateable value of the property in such parishes 
respectively. 

Jan. 13. — Lusfi, Q. C. JRcufmond with. hitOj in sup- 
port of the rate.—Therato is valid. By the 11 & 12 
yict c. 112, s. 34, the Commissioners of Sewers for 



the Metropolis had power to form separate sewerage 
districts, and by sect. 106 to borrow money on 
mortgage of the rates for the expenses to be incurred 
in the execution of the Act. By sect. 76 the 
commissioners were empowered to levy on each 
separate sewerage district a separate rate for 
the expenses incurred for the especial benefit 
of each separate sewerage district, and that 
was to be an uniform rate on the net annual value 
of all the rateable property in each district. Then 
came the Metropolis Local Management Act, the 
18 & 19 Vict. c. 120, and the commissioners were 
superseded by the Metropolitan Board of Works. 
Sect. 180 enacts that the debts and liabilities charged ' 
upon or payable out of any rates authorised to be 
levied under the old Sewers Act shall be charged 
upon the rates to be raised under the new Act. 
Now, under the 11 & 12 Vict. c. 112, the sums 
boiTowed were charged on the entire rates of 
the sewerage district; and by sect. 180 of the 
18 & 19 Vict. c. 120, the Board of Works had no 
power to charge it on any particular parish, but 
could only regard the sewerage district. Accord- 
ingly, the Boaid of Works has charged on the district 
in question the amount expended in the district: 
sect. 170 (repealed and re-enacted with a slight modi- 
fication by 25 & 26 Vict. c. 102, s. 5). To repay the 
67,000/. expended on the district, every inhabitant 
of the district was bound to contribute to an equal 
pound rate without regard to the amount expended 
in each particular parish of the district. This 
principle has already been decided in Re^, v. Head 
and The MetropoKian Board of Works, 32 L. J. 115, 
M. C. 

BoviU, Q. C. {HoU with him) for the app.— The 
rate is bad. The Board of Works ought to have 
apportioned the debt according to the amount 
expended in each particular parish. Under the old 
sewers law the rating was decided to be not by an 
equal rate on the whole district, but by a separate 
rate on each level or division of the district accord- 
ing to the benefit derived from the drainage: (JUx 
V. The Comtnissiomrs of Sewers for the Tower Hamkts, 
9 B. & C. 617.) The proviso 'in sect. 76 of 11 & 12 
Vict, c 112, is important : 

Provided always, Uiat the district sewers rste shsU not 
exceed in any one year the sam of Is. in the pound of the wt 
annual value of the property rateable thereto, such value being 
ascertained as herein mentioned. Provided also, that where 
in any separate sewerage district any property is by law or by 
the practice of the exisong commissions or commissioners <^ 
sewers entitled to exemption, wholly orpartlally« from w to 
any reduction or allowance in respect of the sewers rate, the 
commissioners shall, in making the district sewers rate, 
observe and allow such exemption, reduction, or allowanoe. • 

In the Metropolitan Board of Works v. The V^auxhaS- 
Bridge Companu, 26 L. J- 253, Q. B. ; 7 E. & B. 964, 
Lord Cajnpbell, C.J., in delivering the judgment of 
the Court, says : " The plt.*s counsel then relied upon 
sect. 76 of 11 & 12 Vict. c. 112, which regulates the 
mode of rating. But having regard to the whole 
of this clause we think that it carefully preserves 
the ancient principle of rating for sewers ; and tiie 
last proviso, instead of sanctioning a uniform rate 
over the whole district, anxiously directs *that whcfe 
in any separate sewerage district any property is by 
law or by the practice of the existing commissioners 
entitled to exemption,* &c. This seems clearly to 
intimate that, in rating, the benefit derived from the 
sewers by the property rated shall still be regarded. 
Further, the powers given to the commissioners with 
respect to district rates seem to have a spedal 
reference to the well-known rules of law respecting 
rates by commissioners of sewers, whereby property 
is to be assessed according to the benefit which is 
derived from the sewers." [Cockburn, C.J.— In 
that case it was not a question between parish and 
district.] The Board of Works may by law taJtethe 
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pftrts of a diBtrict which may hare been benefited, and 
jrate them exclusively. Sect. 181 of 18 & 19 Vict. c. 
120, means only that the places liable before shall still 
le liable under that Act. By sect. 180, giving 
power to apportion the debt it was not intended to 
alter the principle of liability. The present case 
arose before the 23 & 26 Vict. c. 102 came into 
<meratioD, and therefore sect. 170 of the 18 & 19 
Vict. c. 120 applies in its entirety; and taking 
jcct. 170 in connection with sects. 180 and 181, the 
rating should be with regard to the benefit derived 
by the property rated. Eeg, v. Head and The Board 
of Works does not affect this case, for it arose on 
another section, sect. 161 : 

HoweU v. The London Dock Coinpanff^ 8 R <fc B. 202. 

Lush in reply.— Sect. 170 docs not apply; that 
4mplies only to current rates for current expenses. 
THiis case turns on the effect of sect. 84 of 11 & 12 
Vict c. 112, and Rex v. The Comainioners of Sewers 
for the Tower Hatnlets merely illustrates the old 
doctrine as laid down in Callis on Sewers. The 
proviso in sect. 76 of 11 & 12 Vict. c. 112, refers to 
TOoperty which is perpetually exempt from liability. 
The dictiun in the judgment in The Metropolitan, 
Board of Works v. The VauxhaU- Bridge Company 
iras eztra-judidaL 

Cur. ado. vult, 

Blackburn J.— This is a case stated on appeal 
against a rate made by the resps. by virtue of an 
apportionment made by the Metropolitan Board of 
Works under the 168th section of the Metropolis 
Iiocal Management Act, 18 & 19 Vict. c. 120, in 
consequence of the default of the vestry of St. 
Oiles, Camberwell, to pay the amount required by 
the precept of the Metropolitan Board of Works. 
It appears from tho statement in the case that the 
Metropolitan Commissioners of Sewers had, whilst 
4u:ting under the 11 & 12 Vict. c. 112, borrowed the 
sum of 200,000^ out of which sum they had 
-expended 67,000/1 in drainage works for the benefit 
4rf the Surrey and Kent sewerage district. That 
^district had been formed by them under the powers 
^ven in the 84th section of the 11 & 12 Vict. c. 112. 
The district comprises parts of nineteen different 
jMrishes, as is stated in the 7th paragraph of the 
•case. On the passing of thoMetropolis I^al Manage- 
ment Act, the Metropolitan Board had to provide 
for the payment of the liability of the Metropolitan 
<k>nimi8sioners of Sewers. The Metropolis Local 
Management Act (18 & 19 Vict. c. 120, s. 181), directs 
that the money necessary to discharge the liability 
of the Metropolitan Commissioners of Sewers shall 
he raised in like manner as the expenses of the 
board, and sect. 170 directs how these expenses of 
the board are to be assessed. The Metropolitan Board, 
acting under these sections, have apportioned this sum 
of 67,000iL amongst the several parishes comprised in 
the Surrey and Kent sewerage district, and it is not 
•disputed that this was the correct Course to take. 
It appears from the statement in the case in para- 
Sn^h 9, that the Metropolitan Board apportioned it 
4unongst the several parishes comprised in that dis- 
trict according to the rateable value of the property 
in such parishes respectively, and not according to 
the proportion of the sum expended in such parishes 
i«6pectively, or to the benefit derived by such 
parishes respectively from the expenditure, and 
following this principle, the sum charged to the 
parish of St. Giles, Camberwell, in which the apps. 
juroperty lies, is 9000/1 It further appears from the 
case, paragraph 8 and paragraph 18, that the actual 
expenditure for works locidly situate within the 
parish was only 519^ and that the whole benefit 
•derived directly and indirectly by the parish from 
<iiie whole expenditure in drainage works amounts 
to a sum much less than 9000/L, and which, for the 



purpose of the case, is, by paragraph 13, to be 
assumed to be 1074^ Gs. \0d. The contention of the 
app. is stated in the 1 5th paragraph. It is^ 
that the board ought to have apportioned the 
amount, having regard not only to the rate- 
able value of the property in the respective 
parishes comprised in the district, but also to 
the benefit received by the respective parishes 
by the expenditure; and if he is right in this 
contention no doubt the sum which has been 
assessed on the parishes is very considerably larger 
than it ought to have been, and his counsel before 
us argued that the rate was in consequence bad on 
appeal. The contention on the part of the resps. 
is, that the board have no jrawer, or at all eventa 
were under no obligation, to enter into such an 
inquiry, and that no appeal was given against the 
apportionment by the board, which, even if on a 
wrong principle, was final. The court is called upon 
to determine judicially whether the rate made is a 
ralid rate or not, which is the first question asked 
in the case. Mr. Bovill, the counsel for the app., 
pointed out that in sect. 170 of the Local Manage- 
ment Act, 18 & 19 Vict. c. 120, the Metropolitan 
Board were bound, in apportioning the expenses of 
the board amongst the different parts of the metro- 
polis, to have regard to the annual value of the 
property in the several parts of the metropolis, and 
also in the case of expenditure on works of drainage 
to the benefit derived from such expenditure by the 
several parts of the metropolis affected thereby. 
But he chiefly relied on the argument that, accord- 
ing to the old law of sewers, the rate was to be only 
on those deriving benefit from the sewers ; and he 
relied on the extra-judicial opinion delivered in 
the Metropolitan Board of Works t. The VauxhaU^ 
Bridge Congmny, as an authority that, under 
the Metropolis Sewers Act, 11 & 12 Vict. c. 112, 
the effect of the proviso at the end of sect 76 
was to preserve this old principle, which, according 
to the same authority, extended so far, that in 
making a sewers rate, the amount to be imposed on 
each property should be proportionate to the benefit 
derived by the property from the expenditure. Miv 
Lush, in support of the rate, denied that the old 
principle of sewers always was, that in making a 
sewer rate different owners were to be assened 
according to the i«oportion of the benefit derived 
by their respective properties. He admitted that, 
according to the old law, no person could be 
assessed in respect of property which derived no 
benefit from the works, and also that the commis- 
sioners of sewers might, and according to Rex v. 
The Commissioners of Sewers for the Tower Hamlets^ 
9 B. & C. 517, ougnt to divide the limits of their 
commission into districts or levels, so laid out that 
every part of each district or level should receive 
some benefit from the drainage works constructed 
for it, but he contended that all rates on the inhabi- 
tants of a level were to be made equally on all the 
inhabitants of such level. In the 11 7th section of 
the Metropolis Local Management Act, the words 
'* the several parts of the metropolis" were, accord- 
ing to his contention, to be understood as meaning 
the several levels or districts, in the metropolis, and 
he contended that when the commissioners of 
sewers, acting under the 11 & 12 Vict. c. 112, s. 84, 
had formed a sewerage district such as the Surrey and 
Kent sewerage district, there was no place of a dis- 
trict or level properly set out under the old commis- 
sioners of sewers, and that all rates to be imposed 
on the inhabitants of that district must be imposed 
equally on all the inhabitants according to the 
value of their property, without inquiring whether 
the amount of benefit derived by the several pro- 
perties was equal or not. He did not dispute that 
the extra-judicial opinions given in the Metropolitan 
Board of Works y. The VauxhaU-Bridge Company 
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7 E. & B. 964, were adverse to this argument, but 
contended that the opinion there given had been 
given without sufficiently considering that it threw 
upon those imposing the rate the task of ascer- 
taining what was the separate benefit derived by 
every property within the district from the works, 
a task which it would be quite impracticable for 
them to perform, and which should never be im- 
posed upon them. He contended that the opinion 
there expressed was inconsistent with what is said 
in Bex v. The Commissioners of Sewers for the Tower 
Hamlets^ that it was extra-judicial and consequently 
not binding upon us. He further contended that 
the objection, if at all, could not be raised on appeal. 
On the whole, we think Mr. Lush's argument must 
prevail. Though we are not bound by the opinion 
expressed in the Metropolitan Board of Works Y. 
TAe Vauxhall-Bridge Company^ the respect we feel 
for this authority makes ns reluctant to decide 
in opposition to* it ; but we are not jwepared to 
hold tibat the Metropolitan Board were bound to 
enter into an inquiry as to the amount of benefit 
derived by the differejnt parochial divisions com- 
prised within the sewerage district. The boundaries 
of the parish were originally fixed without any 
reference whatever to the levels or drainage of the 
district. If, therefore, the mode of apportionment 
ifras wrong, it must be because the inquiry ought to 
extend to the amount of benefit derived from the 
different houses within the district, an inquiry for 
which no machinery is provided ; and we find no 
authority before the Yauxhall-bridge case in which 
such an inquiry was thought to be required ; and 
we do not think that the Metropolitan Board were 
at all events bound to make such an inquiry. It is, 
in this view of the case, unnecessary to inquire 
whether an appeal on such a ground as the present 
can or cannot be maintained on the ground above 
indicated. We answer the first question in the case, 
and that only. We are of opinion that this rate is 
a valid rate. 

Judffmentfor the ntps, 

Friday, April 21» 1865. 

Reo. v. Wrat. 

Municipal corporation — Disqualification for office — 
Srtbery* 

Under the 22 Vict. c. 35, s, 11, a conviction in the 
County Court for bribery at a municipal election does 
not create a six years' disability to h<Hd any municipal 
office. 

Field, Q.C. applied for a quo warranto against Wm. 
Baynes, a town councillor of the borough of Leeds, 
to show by what authority he exercised that office. 
Mr. Baynes was duly elected on 1st Kov. 1864, but 
it was contended that he had become disqualified by 
reason of having been since convicted, on the lOtli 
Feb. last, in the County Court, and fined in the 
penalty of 40s. for the offence of bribery, committed 
by him at an election of a town councillor of the 
borough of Leeds, which took place on the 28th 
Nov. 1864. The 5 & 6 Will. 4, c. 76, s. 54, enacts 
that for the offence of bribery at a municipal elec- 
tion the person offending shaU forfeit 50/. to be 
recovered by action in the Superior Courts, and be 
disabled for ever from voting at any municipal or 
parliamentary election, and also from holding any 
municipal office. The 17 & 18 Vict c. 102 (the 
Corrupt Practices Prevention Act), s. 6, enacts that 
revising barristers shall, upon proof of conviction 
for bribeiy or undue influence at a parliamentary 
election, expunge the names of the persons convicted 
firom the list of voters and place them on a list of 
persons disqualified for bribery. The 22 Vict. c. 35 
(the Municipal Elections Act), s. 11, enacts: 



If any peraoD, at any etoetkm of mayor, oonndUora, to., 
for any borough shall be guilty of bribery, he ahaU, for every 
vuch offence, forfeit the sain of 40i. to any person who Bhall 
sue for the same in the County Court And any person of- 
fending in any case in which, under the Act or Acts for th» 
time beincin force with respect to the election of members uy 
serve in Parliament for boroughs, the name of the offender 
may be expunged from the list of votora, being lawfully otm- 
victed thereof, shall, for the term of six years, be disabled t<y 
vote in any election in such borough or in ai^ municipal 
or parliamentary election whatever in any part of the United 
Kingdom, and shall for such term be disabled to hold, exer- 
cise, or enjoy any office or franchise to which he then shall or 
at any thne afterwards ntay be entitled as a burgeaa of snoh. 
borough, as if such person were oaturaUydaad. 

It was contended that the constnicticm of sect. 11 
of 22 Vict. c. 85, was that the disqualifleation at- 
tached to bribMuy committed either at a municipal 
or parliamentary election. [Mellor, J. — That may 
have been the intention, but the language of the 
section does not seem to carry that out.] By refer- 
ence to the 5 & 6 Will. 4, c. 76, s. 54, and 17 ft la 
Vict. c. 102, s. 6, this will appear to be the right 
construction. [Cockburw, C. J.— The language- 
seems to limit the disability to bribery at a pariia- 
mentar}' election.] The 17 & 18 Vict c 102 pro- 
vides for that class of ofiFenccs. [Cockbubk, C. J. 
—Sect. 54 of 5 & 6 Will. 4, c. 7(5, is not repealed, 
and a person may proceed under that if he pleases. 
But the 22 Vict. c. 35 creates an additional penalty 
recoverable in a speedv way in the County Court. 
And further imposes a six years* disability in respect 
of holdhig any municipal oflice.] 8o limited, the: 
enactment seems unnecessary. 

CocKBURir, CJ.— The words of sect. 11 will not 
bear the construction contended for, and I doubt if 
the Legislature intended what has been suggested* 
I rather think they intended to make the conviction 
for bribery at a parliamentary election only a dis- 
qualification for six years for municipal oflSce. But 
it is unnecessary to say more than that the words 
of the section do not warrant the construction we- 
are asked to put on them. 

BuLCKBXTBN, Mellob and Shes, JJ. concurred. 
jRdb re/ksedL 

Wednesday, April 20, 1865. 

Reo. v. Habsis. 

Niijhtpoaching^'Qpenor indooed kmd^Wasie lands' 
of a highway. 

On each side of a metalled road (being a highway) was 
waste land covered with bratnbks and furze Jive 
feet high, and patches of grass, and there was no sign 
of traffic thereon, altkough persons could pass over 
portions thereof on foot or horseback. On each side, 
at the extremity of the waste, there was a hedge. 
Persons were found by night on this land with a hare- 
net fastened to the nedge on the one side strttthed" 
across the road, but not quite reaching to the hedge on 
the other, for the purpose of taking game there, anef 
they were convicted under the ^ight Poachinq Act 
^9 Geo, 4, c. 49), s, 1, for unlawfully entering ana being- 
in open land, with a net for the purpose of taking- 
and destroying game there by night : 

Held, that Hiev were not upon open land, within the 
. meaning of the Night Poaching Act (9 Geo, 4, c 49)^ 
«. 1. 

On an appeal to the Quarter Sessions hf 
Charles Hams against a conviction of two jus- 
tices for the county of Devon, under 9 Geo. 4, 
c. 69, s. 1, whereby Charies Hania, of Stock- 
land, in the oountjr of Devon, farmer, was con- 
victed before two justices of the peace for the 
said county, for that he the said C. Harris, in the- 
ptfrish of Upotteiy, in tiie oonnty of Devon, withia 
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fbc calendar months now last past, to wit, in the 
night of the 80th Nor. 1868, by night, after the ex- 
piration of the first hour after sunset, and before the 
beginning of the last hour before sunrise, that is to 
say, about the hour of half -past one in the ni^^t of 
the said dOth Nov. 1868, did by night then and there 
unlawfully enter and was in certain Gjposi land 
situate in the parish of Upottery, in the county oi 
DeTon, the properly of the Bight Hon. and Ber. 
William Leonard viscount Sidmouth, with a net 
for the purpose of then and there by night taking 
and destroying game, contraiy to the form of the 
statute in such case made and proyided, the said 
conviction was affirmed, subject to the following 
case: 

The following were the grounds of appeal : 

First, that the said C. Hams is not guilty of the 
said offence. 

Secondly, that the formal conviction is not in law 
sufficient to support the said conviction of him the 
said C. Harris. 

Thirdly, that the said C. Harris did not unlaw- 
fully enter on the said land for the purpose of 
taking and destroying game within the meaning of 
the stotute 9 Geo. 4, c 69, s. 1. 

Fourthly, that the said C. Harris was, at the time 
in the said conviction mentioned in the Queen's 
highway, and not on any land within the meaning 
ci the said statute, and ought not to have been con- 
victed, of all which premises you and each and 
every of you are hereby desired to take notice. 

Geo. Twxep, 
Residing at Honiton, attorn^ for and on behalf 
of the said app. 

Dated 8l8t Dec. 1863. 

Tbe said C. Haxris, with a certain other man 
called Frederick Vcsey, in the night of the dOth 
Nov. 1868, entered certain land hereinafter more 
particularly described, in the parish of Upottery, in 
the said county of Devon, the property of Lord 
Sidmouth, for the purpose of taking and destroying 
game, wiUi a certam hare-net then and there found 
in his possession. 

The land in question has a hedse on either side 
of it, and a metalled road running through it, while 
between the said road on both sides of the same and 
the said hedge is waste land, varying in extent. 

The fields on either side of the said metalled road 
and waste land are the prc^ierty of the said Lord 
Sidmouth, who is also lord of the manor wherein 
the land so entered as aforesaid is situated. 

The said waste land on either side of the said 
road, except where there are interspersed patches 
of grass, is covered with thick bramble and furze as 
high as five feet, and there is no sign of any traffic 
iaor use of the said waste land, although persons 
could pass over portions of the said waste land on 
foot or horseback. 

The said net was found across the said road 
touching and fastened to the hedge on the one side, 
but not quite reaching the hedge on the other, the 
said C. Harris standing between the end of the net 
and the hedge. At ue point where the net was 
laid there was nine feet waste land on the one side 
and three feet waste land on the other side of the 
said road, the road itself being eleven feet wide. 
At the point where the said F. Vesey was first seen 
there was eighteen feet waste land on the one side, 
and twelve feet waste land on the other side of the 
said road, the road itself being twelve feet wide. 
At a point 403 feet distant from where the net was 
found, and in the direction where the said F. Vesey 
ran, as hereinafter mentioned, there was sixty-four 
feet waste land on the one side of the said road, and 
eight feet waste land on the other, the road itself 
being twelve feet wide. 

The said F. Vesey was first seen in the waste 
land under the hedge 168 feet from the spot where 



the said net was laid, and he ran along the waste land 
and not in the road down to the place where the 
said net was laid as aforesaid. 

It appeared that the notice and grounds of appeal 
were not signed by the said C. Harris, or by his. 
attorney or agent, but by the attorney's derk, who 
was called as a witness, and admitted in cross- 
examination that he had no authority to sign such 
notice and grounds of appeal, and that he had 
signed the same in his employer's absence, without 
Ms employer's knowledge. 

It was objected on the part of the app. that under- 
these circumstances he could not be convicted under 
the 9 Geo. 4, c. 69, s. 1, as being by night in. 
inclosed or open land for the purpose of destroying 
game. 

It was also objected that the conviction could not 
be upheld, as it did not describe with sufficient 
accuracy Uie place in which the o£fence had been 
committed. An objection was also raised by tfao* 
resp. that the notice and grounds of appeal were not 
duly signed. 

The questions for the consideration of the Court 
are: 

First, whether the land in question is land opeo. 
or inclosed within the meaning of the statute ; and 

Secondly, whether the description of the pUce as> 
the proper^ of Lord Sidmouth, situate, &C., is & 
sufficient local description ; and 

Thirdly, whether the notice and groonds of appeal 
are duly signed. 

If either or both of the first and second points he- 
decided in the negative and the third point in the- 
affirmative, then the convictio<i to be quashed ; but 
if the third point be decided in the negative, or botfe 
the otiier points in the affirmative, or if the thirft 
point be decided in the negative and both the other 
points in the afibmative, then to be oonflnDed. 

Karslake and Lopet for the reaps.— No part of the 
waste land on either side of the highway formed 
part of the highway, but it was open land within the 
meaning of the 9 Geo. 4, c. 69. [Cockbubn, G. J. — 
Could the justices have convicted the app. for enters 
ing this bit of land ?] Tlie only part of the land 
dedicated to the public is the metalled road«. 
[BuLCKBUBH, J.— 'niat is not found as a fact ia 
the case. Cocxbtjbk, C. J.-— I cannot see that a 
man is a trespass^ for stepping off the high road oik 
to waste land like this where there is no fence te 
k9ep persons off.] The app. was unlawfully on the 
waste ground, he was not using the road as a road. 
The case of iZc^.v. JVot<,24 L. J. 118,M C, supportti- 
the conviction. [Cockbubn, C. J.— The 7 & 8 Vkst. 
c. 29 is a strong legislative exposition of what ie^ 
meant by open land and shows that it did not mean 
waste land like this.] The case of Beckuit v. UpUm^ 
5 E. & B. 629, was then cited. Secondly, the notice 
and grounds of appeal were not properly signed^ 
The case finds that the clerk had no authority te 
sign them. [Blackbubn, .J.— The app. is required 
to give notice and grounds of iH^peal, but what 
requires him to sign them ?] 

H. T. Cole and if. Berej for the app.^ were not 
called upon. 
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Waed (app.) V, Gray (resp.) 

JSoldiers — Mutiny Act — Exemption fi-on toU — Floating 
bridge. 

Sy a local and personal Act a company were autho' 
rised to purchase a ferry over the river Itchen and to 
establish a floating brieve over the river, which they 
did The bridge is a moveable structure resetnbHng 
a small pier, and is floated over the river by chains 
laid across the bed of the river. The Mutiny Act 
1864, s. 72, exempts from toll officers and soldiers on 
duty and on march, " in passing along or over any 
turnpike or other roads or bridges ;" 

Meld, that under that section soldiers on the march were 
not exempt from the toll granted by the Companies Act 
for using the floating bridge to cross the river. 

Case stated by justices under the 20 & 21 Vict. 
c48. 

An infoimation was laid under sect. 86 of the 
Mutiny Act 1864 (27 Vict. c. 3), intituled, «* An Act 
for punishing mutiny and desertion, and for the 
better payment of the army and their quarters." 
Sect. 8G makes toll collectors demanding and receiv- 
ing toll from officers and soldiers on duty or on their 
anarch liable to a penalty not exceeding 5/. nor less 
tium40«. 

Upon the hearing of such information ve dis- 
missed the same. 

The Company of Proprietors of the Southampton 
«nd Itchen Floating Bridge and Roads were incorpo- 
«ated by an Act of Parliament passed in 1834, 
which Act was amended by other Acts passed in 
the years 1885, 1839 and 1851 respectiTcly. All 
these Acts were repealed by an Act passed in 1863 
<26 & 27 Vict. c. cii., local and personal \ except some 
clauses which are, howerer, contained in the sche- 
dules to the last-mentioneid Act Such parts of 
49iese Acts as are now in force, and sJso the said 
Mutiny Act 1864, are to be taken as part of this 



By the Act of 1834 the company were authorised 
to purchase, and did purchase, an ancient ferry over 
ihe river Itchen, between the town of Southampton 
and the parish of St. Mary Extra, in the county of 
Southampton ; and they were authorised to esta^ 
tdish, and have established, a floating bridge over 
such river, with chains laid down across the bed of 
ihe river, and with roads and approaches. 

Sect. 49 of the Act of 1863 directs the company 
-to provide ferry-boats in aid of the bridge. Sect. 52 
4eflnes the regular hours for working the bridge ; 
and sect. 58 directs that, when the bridge is out of 
vepair, the company of proprietors shall povide 
iierry-boats to convey passengers across the river. 

Sect. 59 of such Act enacts " that, subject to the 
ftrovisions of the Act, the company from time to 
time may demand and take for the passage across 
the river by the bridge or boats of the company, at 
the place or within the limits of the company's 
ferry, any tolls not exceeding the tolls " specified in 
the Act. 

They are also, bv sect. 66, authorised to take tolls 
for the use of the landing-places, from persons 
landing or embarking, and not using the floating 
1)ridge or boats. 

The company own about ten miles of road 
leading to the ferry; and by sect. 61 they are 
authorised to set up tollgates or bars, and by sect. 
67 to take the tolls therein specified for the use of 
the road. Sect. 87 of the Act provides that no toll 
fluaU be demanded or taken at any toUgate or toll- 
bar erected on the company's road for any soldiers 
or marines on their march or on duty ; but there is 
DO similar exemption from the tolls for the use of 
^he floating bridge. 

Bysects. 83, 84 and 85, the Royal Family, Custom- 



house officers, and persons in the employ of the 
Post-office, are exempt from all tolls, both on the 
roads or for the use of the floating bridge. 

By sect. 100, the bridge, floating jetties, and other 
works and property of the company, are to be 
deemed a bridge and a vessel within the meaning of 
the 24 & 25 Vict. c. 97, relating to malicious injuries 
to property. 

By sect. 72 of the Mutiny Act 1864, it is enacted 
as follows : 

All Her MajeBty's ofBcera and soldlera on duty and on their 
march, and their horses and baggage, and all recruits march- 
ing by route, and all prisoners under military escort, and all 
enrolled pensionera in uniform, when called out for trainiug, or 
in aid of the civil power, and all oarriagee and horses belong- 
ing to Her Majesty, or employed in her service under the pro- 
visions of this Act, or in any of Her Majesty's colonids when 
conveying any such persons as aforesaid, or their baisgage, or 
returning from conveying the same, shall be exempted from 
payment of auy duties and tolls on embai*king or dtBembark- 
mg from or upon any pier, wharf, quav, or landing plaee, or 
in passing along or over any turnpike or other roads or 
briagos otherwise demandable by virtue of any Act already 
pasMd or hereafter to be passed, or by virtue of sny Act or 
ordinuuse, order, or direction of any colonial legbdatora or 
other authority tu any of Her Msjesty's coloniea 

The before-mentioned floating bridge is propelled 
from one side of the river Itchen to the other, being 
a distance of about 1400 feet, by steam power, and 
is kept in its proper course by jMssing across the 
river by means of parallel chains laid across the bed 
of the river, which chains are passed over wheels 
attached to the floating bridge, and are fastened on 
each side of the river to heavy weights which are 
sunk in wells in the ground. 

The ferry-boats are constantly crossing the river 
in aid of the floating bridge, and when a passenger 
has paid his toll and passed the toUgate, he is at 
liberty to cross either by the boat or the floating- 
bridge, and foot passengers usually select either the 
floating bridge or the boat, accoxxling to which ia 
about to make the next trip, unless influenced by 
weather or other causes. 

The resp. is one of the collectors of tolls appointed 
by the said company. 

At the hearing of the aforesaid information it was 
proved that the app. was a soldier of Her Majesty's 
Army ; that on the 20th Oct. last he was on duty, 
and on his march in charge of a party of Her 
Majesty's soldiers proceeding from the Royal 
Victoria Hospital at Netley to the railway-station 
at Southampton ; that at the toll-house of the said 
company in the said parish of St. Mary Extra he pro- 
duced to the resp. a route, and demanded a free 
passage for himself and the soldiers with him 
across the river Itchen on the floating bridge, but 
which demand was refused, and that the app. then 
paid the toil of one penny for himself and one penny 
for each of the soldiers with him, and they were 
conveyed across the river on the said floating 
bridge. 

It was contended on the part of the app. that the 
said floating bridge is a bridge within the meaning 
of sect. 72 of the Mutiny Act 1864, and that there- 
fore tiie resp. illegally demanded and received toll 
of the app. for his passage over the river Itchen by 
such floating bridge. 

On the part of the resp. it was contended that 
the said floating bridge is a steam ferry-boat and 
not a bridge within the meaning of such last men- 
tioned section of the Mutiny Act 1864. 

We were of opinion that the said floating bridge 
is not a bridge within the meaning of such section, 
and that the app. did not simply pass over the 
floating bridge, but was conveyed by it across the 
river, and we therefore dismissed the before-men- 
tioned information. 

The question of law arising on the above state- 
ment therefore was: Whether the said floating 
bridge is a bridge within the meaning of sect. 72 <$ 
the Mutiny Act 1864. 
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The Solicitor' Generai (DowdesweU with hiui) for 
the app. — The soldiers were iu the service of the 
Crown, and on march at the time, and were, there- 
fore, not liable to the payment of toll. In the 
Mcofor, ^c, of W^mcuth v. Nugent, II L. T. Rep. 
N. S. 672, it was held that the prerogatives of the 
Crown could not be affected except by express 
enactment, and that in the absence thereof, stone 
brought into the harbour of W. for the use of the 
{government works was not liable to the wharfage 
dues graotcd by a local Act. Tlie floating bridge 
was a bridge within sect. 72 of the Mutiny Act, and 
on that ground the toll was not payable. [Cock- 
burn, C. J.— The words of sect. 72 are, " or in 
passing along or over any turnpike or other roads 
or bridges;" and the word bridge there means a 
bridge over which the road is continued. Black- 
BUBN, J. — A bridge in that section does not 
mean a ferry-boat.] The meaning of the word 
^ bridge " in Webster's Dictionary was then cited, 
and the 4 & 5 WUl. 4, c. 85, s. 89, referred to. 

ek>CKBUBN, C. J. — The language of sect. 72 
that Her Majesty's officers and soldiers shall 
be exempt from toll in pasnng along or over any 
turnpike or other roads or bridges. How can per- 
sons be said to pass over this bridge? It is the 
bridge that takes them over the river. Black- 
BUBN, J. — ^They get over the river by the motive 
power which moves the bridge. In fact, it is the 
motive power that is paid for. This bridge is like a 
ferry-boat, and you cannot say that a ferry-boat is 
a bridge. Sbeb, J.— By their Act the company are 
bound to iMTovide fen^^-boats as well as floating 
bridges, and could it be argued that soldiers going 
across in the ferry-boat were exempt from toll ?j 
The company call this a bridge, and their language 
is to be interpreted most strongly against them- 
selves. 

Miboard, Q. C. and M. Bere, for the resp., were not 
called upon to argue. 

CocKBUBK, C. J. — It is not a bridge within the 
Mutiny Act. 

Blackburn and Shbe, J J. concurred. 

Judgment for the resp, 

Bekiks (app.) v. BiBD (resp.) 

Salmon Fishery Act 1861 — Fixed engines^ Stake-nets 
Sea-shore, 

In answer to an information under 24 j- 25 Vict. c. 
109, s. 11, for catchina sabnon with fixed engines in 
tidal waters, where dtt the Queen*s subjects have a 
right to fish in the ordinary wmf, the dsft, gave evi- 
dence that his father andhufamilg and others of the 
public had for more than forty years been accustomed 
tofiakfor sabtion in the locus in quo with stake-nets : 

Held, that this was not evidence of any ancient right or 
mode of fishing^ lawfully exercised at the time of the 
passing of the 2^ ff 26 Vict, c, 109, within the excep- 
tion in sect. 11. 

Case stated by the Justices of Lancaster, under 
the statute 20 & 21 Vict. c. 43. 

On the 28th July 1864 the resp. was charged on 
the information and complaint of W. J. Bevins, the 
app., for that he the said T. Bird, on the 11th July 
1864, at the township of Ulverstone, in the said 
county, was then the owner of a certain fixed 
engine, to wit, a certfun stake-net, which was then 
unlawfully placed for catching salmon in certain 
tidal waters there, contrary, &c. 

Upon the hearing the justices dismissed the in- 
formation. 

The following facts were proved :--That the app. 
was a keeper appointed* by the Severn ITishing 



Association. That upon the 11th July i864 the- 
app. visited what are called Cork Sands, being part 
of an estuary called the Bay of Morecombe, within 
the county of Lancaster, which is navigable for 
vessels when the tide is in, and found on that part 
of the sands over which the tides flow and renew, 
every day stakes firmly driven into the sands two> 
or three yards apart, about five feet out of the sands, 
with nets fixed on them. Spars were fixed to the- 
nets. The nets rose and fell with the tide by means 
of tied spars, but the stakes remained fixed, and the^ 
nets on them, when the tide was out. The neta 
were taken up every tide. There was evidence of 
the resp. being the owner or one of the owners of 
the nets, and indeed it was not disputed on the part 
of the resp. that he was the owner. Tlie nets v^ere 
so found as aforesaid with salmon lying against th& 
stakes on which the nets were fixed ; and in our 
opinion were so fixed to the soil as to be fixed 
engines within the 11th section of 24 & 25 Vict, 
c. 109. The nets so found were taken ofif the stakca 
by the app. and carried away, and while the app» 
was engaged in carrying them away, the resp. witos 
his brother (against whom a similar information 
was laid) and others came up to the app. and said 
to him, " They are our nets thou's taking away ;'*^ 
and resp. f ur&er said, that the app. had no business- 
to carry them away, and then took them from th» 
app. and carried them to his (resp.'s) house. That 
afterwsrds on the same day, with the assistance of 
a police constable, app. got the nets back from the- 
resps. 

On the part of the resps. it was contended that 
in taking tiie nets from the app. he did it to assert 
his right to use the nets in the way in which they 
were found, bond fide believing that by long usage^ 
a right had been acquired so to use them. 

There was no evidence before us of any exclusive^ 
right of fishery there. Evidence however was given 
on the resp.'s behalf by his father, that nets of this- 
kind with lawful size of mesh and fixed in Uko 
manner had for more than forty years past, up to 
the time of the committing of the alleged offence,, 
been used by res^.'s father and* his family and 
others of the public in fishing on Severn sands or 
estuary for salmon, and we being satisfied that the^ 
evidence was sufficient evidence of this being an 
ancient right or mode of fishing lawfully exercised 
at the time of the passing of the said Act, b^ 
virtue of immemorial usage within the meaning of 
the said 11th section of the said statute, <^missed' 
the information. 

The questions for the opinion of the court are : 

1. Whether the right or mode of fishing so claimed 
as aforesaid is such an ancient right or mode c/t 
fishing as is exempted by sect. 11 from the opera- 
tion of that section. 

2. If so, whether evidence to the effect above 
stated was sufficient evidence of inunemorial usag& 
to support such an exemption under the circum- 
stances of the case. 

MeBish, Q. C. for the app.— The justices ought to- 
have convicted. Sect 11 of 24 & 25 Vict, c 109,. 
enacts, *' No fixed engine of any description shall 
be placed or used for catching sumon in any inland 
or tidal waters : and any engine placed or used in 
contravention of this section may be taken posses- 
sion of or destroyed, and any engine so placed or 
used, and any salmon taken by such engine shall be 
forfeited, and in addition thereto the owner of anjr 
engine placed or used in contravention of this sec^ 
tion shall for each day of so placing or using the 
same incur a penalty not exceeding lOL ; and for 
the purposes of this section a net that is secured by- 
anchors or otherwise temporarily fixed to the soil 
shall be deemed to be a fixed engine; but this 
section shall not affect any ancient right or mode of 
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Ashing u lawfully exercised at the time of the pam- 
ing of this Act by any person by virtae of any giant, 
or charter, or immemorial usage, provided always that 
nothing in this section contained shall be deemed to 
•4kpply to fishing weirs or fishing mill dams.** The 
right set up by the resp. in this case was not a right 
lawfully exercised at the time of the passing of the 
Act. As a matter of law there could not be a right 
in all the Queen's subjects to fish in this way. la a 
■ease tried at Carlisle, before l%ee, J., the jury found 
that fishing by stake-nets was of modem origin ; and 
in a case in the Court of Ex. two of the baronsof that 
•court seemed to think that the exception in sect. 11 
applied only to incorporeal rights. In Htttbon (app.) 
T.i/'i2a«(resp.),9L.T.Rep.N.S.678,it was held that 
upon an infornuition for unlawfully and wilfully 
fishing in a non-narigable river, being a xnrivate 
fishery (contrary to 24 & 25 Vict. c. 96, s. 24), a 
claim by the deft., as one of the public, to fish in the 
river does not oust the justices of jurisdiction, as 
■such a right cannot possibly be acquired. The case 
of Matfor of Oxford v. Ridwrdion, 4 T. R 487, was 
then referred to. [Oockburh, C. J.— All persons 
would hare a right to fish in Morecombe Bay in the 
<yrdlnary way. How can the resp. have that right 
and also the right of fishing in an extraordinary 
way by stake-nets ? The eridenoe was only evi- 
dence of acts by persons as part of the general 
public, and how could they, as part of the general 
public, acquire a right as against the general public 
to use stake-nets, contrary to the provision <n this 
statute, which was passed for the general public 
benefit ?] 

Kaye, for the resp., was then called on. — ^Ilie case 
does not find any right in all the Queen's subiects 
to fish there. And there was evidence from which 
the justices might infer a free fishery in gross in the 
resp.'s family. [Blackburn, J.—There cannot be 
•Aright in gross m the resp.'s family at large, but 
vonly in them sbb individuals.] The learned counsel 
then referred to 

Hale de Jure Maris, 12. 

CocKBURM, C. J.«-There was no evidence of right 
to which the justices should have attended. 

Blackburn, J. — ^The true construction of the 
exception in sect 11 is, that it only applies to indi- 
vidual rights of pn^rty belonging to individuals 
lawfully exercised at the time of the passing of the 
Act. 



Shrb, J. concurred. 



Case remitted to justices. 



Tkursday, April 27, 1865. 

JSxpoi'ts CnARLES Windsor. 

JExtradition treaty — Specified crime — Crimes to be 
construed according to the law of England. 

Where ly ike provisions of a treaty (confinned bv statute) 
with a foreign state the drown undertaJces upon 

Xisition to deliver up fugitives to this country 
have committed certain specified crimes in suck 
foreign state, such crimes are to be construed according 
to thedefinition of the law of this country ; and if there- 
fore a fugitive has committed in such foreign state an act 
which, though it be one of skcA specified crimes in such 
foreign state, is nevertheless not such a crime by i/te 
law of this country, the case is not within the treaty. 

*JBy a treaty (confirmed by statute) with the United States 
of America the two Governments agreed that tpm 
mutual requisitions thy would deliver up all persons 
who bein^ chared with (inter alia) forgery cofnmitted 
■.witida the jurisdiction of either should seek an asylum, 



or be found within the territories of the other. Also 
by an Act of the local LegiskOure of the State of New 
York it was enacted, thai every person who with intent 
to defraud shall make any false entry in amy book of 
ocooufUs kept by any moneyed corporation within the 
state AaU on conviction be adfudged ouilty of forgery, 
A. B., who had brought himself toitkin the terms of 
this enactment by making suai false entries, was a 
fugitive in England: 
Held, that as by the law of England such offence of 
A. B. was wanting in an essential element to constitvie 
the offence of forgery, his case was not within Hie 
terms of the treaty and statute, and that he uxis not 
liable to be c^rehended under theoL 
McMahon on a former day obtained at chambers 
a habeas corpus, directed to the keeper of Whitecroas- 
street gaol, to bring into court one Charles Windaor, 
a prisoner. A return to the said writ was aoooid- 
ingly made, which set out the cause for which lie 
was in custody. It appeared that the said Charles 
Windsor had been a clerk in " The MercanUle Baak 
of New York," in the United States of America, 
and that whilst in that opacity he was under sua- 
picion of having made false entries in the bank- 
books to conceal certain embezzlements. By the 
law of the State of New York this is declared to be 
a f oigeiy in the third degree, it being enacted bj 
the local Legislature that 

Brary ponoa who» with intent to defraud, ehall make any 
false «ntiy, or shall falsely entfsr or shall falsely alter aay entry 
made in any book of aeooonts kept by any moneyed corpora- 
tion within the state, or any book of aooonnta kept by any 
such oorporatioo or lis offloer, and delivered, or intended to be 
deliTerea, to any person dealing with such oorpoimtiaii, liy 
which any pecuniary claim, obUgadon, or credit shall be, or 
purport to be, dischant^d, diminisned, created, or in any man- 
ner afltetod. shall, on oonvietlon, be adjudged guilty of forgery 
in the third degree. 

The said Charles Windsor absconded from New 
York on the 29th Oct last, and came to this coun- 
try, where, on the 7th of the following Dec., he 
was arrested on a capias granted hj Crompton, J., 
and issued under the Absconding Debtors' Act, ac 
the suit of the before-mentioned bank. Upon this 
he was taken to the Debtors' Prison at Whitecroaa- 
street, where he has since remained. Criminal pro- 
ceedings were taken against him in New York, and 
a warrant issued against him on a charge of forgery. 
That warrant was brought to England, and was sent 
by the American Minister to the Secretary of State 
for the Home Department, with a requisition for 
the extradition of the said Charies Windsor under 
the prorisions of the treaty between the two coun- 
tries. The Secretary of State issued his warrant to 
the chief magistrate of Bow-street, signifying to 
him that such requisition had been made, and re- 
quiring him to iuTestigate the matter. On the 25th 
Jan. last ^ Thomas Henry aoo<»dingly took the 
evidence of a Mr. Blake^ who brought over the in- 
f onnation. He proved the original warrant granted 
at New York, the certified copy of the original in- 
formation on whidi it issued, and he proved the 
correctness of such copy. Upon this Sir Thomas 
Henry issued his warrant for Windsor's appi^ehen- 
sion, and, he being already in custody, a habeas 
corpus was issued to the gacuer on the 27th Jan. last, 
whereupon Windsor was brought up before the 
magistrate. Ultimately, on the 8rd Feb., the facts 
having been gone into, the magistrate held that the 
offence was made out, and he issoed his warrant for 
Windsor's detention, in order that he might bo 
delivered up in pursuance of the treaty; and he 
certified the facts to the Secretary of State. 

The facts connected with the charge were as 
follows : 

The bank received moneys on deposit, and had 
in its service a clerk whose duty it was to reoeivo 
the moneys and securities so deposited, and who w s 
called the "receiving teller," and another clcik. 
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called the *' paying teller," whose duty it was to pay 
all cheques and draughts and orders for the payment 
of money drawn against the moneys so deposited ; 
that it was the duty of the ^* receiving teller** to juiv 
.o?er to the 'Spaying teller" all the moneys and all 
cheques, draughts and orders received by him from 
depositors, to the end that the same might be by the 
<< paying teller" collected and converted into money, 
and, with the other moneys and cash received from 
depositora, applied so far as was necessary to pay 
draughts and cheques drawn upon the bank, and that 
.the residue might be deposited by him in die vaults 
•of the bank for safe keeping, after the same had 
heen properly entered to the credit of the pajring 
teller in a book. That all the moneys so received 
itom depositors, and the proceeds of cheques, &c. 
•deposited were in the charge and custody of the 
paying teller, and that he was primarily responsible 
4li«ref6re, and was in duty bound to deposit the 
same in the vaults of the bank. That at the time in 
question the prisoner Windsor was the paying teller 
Si the bank, and it was his duty to collect and 
^convert into money all the cheques and draughts 
leoeived from the receiving teller, and deal with 
4hefflas above mentioned. That among the books 
fif account kept by the bank was one called '^the 
flrst teller's proofs," and that it was the duty of the 
paying teller (the prisoner) dally to make in that 
book entries snowing and specifying the gold jmd 
«ilver coin, bank bills, cheques, draughts and 
crders, and other written securities for money which 
were received by him each day, and all the sums 
paid by him thereout, and also showing the balance 
of such moneys remaining in his possession at the 
^ose of business hours on each day, and also in 
what manner the same was accounted for, and how 
4he same was made up, and in what it consisted, 
jnd how mudi of it was in specie, and how much 
•consisted of vouchers or securities for money, and 
that all the coin and cheques therein stated to have 
been receive by him were charged to him, and he 
was liable to account for the samt^ he being likewise 
credited with payments entered as made. That on 
the 26th Oct. 1864 the prisoner, being the paying 
teller, made in the book entries showing and stating 
that he had received and was chargeable with the 
^•um of 2,248,918 dols., and that he had paid out the 
aum of 1,145,984 dols., and that the balance, 
l,102,9d4 dols., remained in hand in his possession 
and control, and that he made entries specifying 
that there were then in the vaults 289,000 dols., and 
in Uie trays or tUls 1831 dols., and that there were 
Botes, bank bills, &c to the amount of 545,490 dols., 
nd that the entry of specie to the amount of 
290,831 dols. was false or fraudulent, and that there 
was, in fact^ to the prisoner's credit in the vaults in 
specie only the sum of 258,915 dols., and that the 
-ttitry that there were notes,' &c., to the amount of 
£45,490 dols. was also false and fraudulent, and 
that there was, in fact, to his credit in the vaults 
only the sum of 388,892 dols. in notes, &C., and that 
his pecuniary obligation and credit purported to be 
effected by means of such false and fraudulent 
entries to the amount of the deficiencies aforesaid, 
and that the prisoner had abstracted from the vaults 
those amounts. 

By the tieaty of Washington of the 9th Aug. 
1842, ratified on the 13th Oct. in the same year, it 
isaipreed. 

That Her H«jes^ Mid the said United States should, upon 
mntoalreqiilaitlou by them to their miDisten . . . reepec- 
tively deliyer ap to jnatioe all penons who, being ehai^Bed 
with the crime of murder, aasaalt with intent to commit 
ttnrder or piracy, or arson, or robbeiy. or forgery . . . 
eonmiitted within the imlBdJotlon of eitlier of the high con- 
araetlng parties, shoola seek an asylnm, or should be foond 
within the territories of the other. Provided that this sfaoold 
only be done npon such evidence of criminality as according 
%o the law of the place where the fogttive or person so 
aharged ahoold be found, wonld Jimtlfy his apprsfaenfllon and 



commitlal for trial if the crime or offence had been there 
committed, && 

This treaty was afterwards ratified by the 6 & 7 
Vict, c 73, which enacts. 

That in case requisition shall at any time be made by the 
anthority of the said United States in pursuance of and oo- 
cording to the said trea^ for the delivery of any person 
chaiiged with the crime of murder, or assault with Intent to 
commit murder, or vrith the crime of piracy or arson, or rol>> 
bery, or forgery, or the utterance of forged paper committed 
withbi the Jurisdiction of the United States of America^ who 
shall be found within the territories of Her Majesty, it shall 
be lawful for one of Her Majesty's principal Secretaries of 
State ... by warrant under his hand and seal to signify 
that Bach, requisition has been so made, ftc 

The return to the habeas corpus having been read» 

McAfuhon and Edward Clarke now moved that the 
prisoner should be discharged out of custody, on the 
ground that the offence, as not being by our 
law one of forgery, was not within the pro- 
visions of the Treaty and Extradition Act (G & 
7 Vict c 76); that the offence as charged 
against the prisoner was really only embezzle- 
ment, or it may be false pretences, but that in 
no sense could it be designated as a forgery either by 
our law or the general law of the United States, 
and that, if it were sufficient that it was designated 
as forgery by the United States, they might desig- 
nate tibe most innocent acts as forgeries or other 
crimes mentioned in the treaty, and so have a right 
to demand the extradition of persons who in this 
country would be considered wholly free from 
criminality ; that the object of the treaty was the 
delivery up of those criminals who have committed 
any of the crimes specified, and which crimes 
must be such as are recognised by both countries. 

Gijffardf Q. C. and Pbland argued that the pri- 
soner was not entitled to be discharged ; for that, 
admitting that the offence charged was not within 
our defimtlon of the crime of forgery, the true test 
is, whether or not it is a forgery according to the 
law of tiie country demanding the culprit: 

Wheaton's International Law, 286, 241 ; 

Ortolan Regies Internationales ; 

VatteU, 108 ; 

R, V. Bart, 1 Moo. 0. 0. 486. 

The further arguments aie sufficiently set forth 
in the following judgments. 

CocKBUBN, C. J.— We are called upon here to 
put a construction upon the statute relating to the 
extradition treaty, and the surrender of criminals 
committing a particular crime witliin the juris- 
diction of the United States who are found in 
this country, and the surrender of whom is 
demanded on the part o^the American Government. 
The offences to which the statute applies are 
enumerated in the statute, and amongst others the 
offence of forgery is specified. In this particular 
instance, in which application is made to the court 
to obtain the discharge of an American subject who 
is found in this country, and whose surrender is 
demanded, and who is now in custody, it appears 
that he was guilty c^ making a false entry in a book 
kept by him in the oflloe of a money corporation in 
New York, in which book it was his duty to keep an 
account of the moneys received by him as an officer 
of the bank, and of the manner in which such 
money was disposed of. There is no doubt that 
the entry was a false entry : there is no doubt it 
was made for fraudulent purposes ; but I think it 
quite dear, for the reasons which have been given 
by the various members of the court in the course 
of the argument, that, according to the common law 
of this country and the state of the law of tMt 
country, the offence would not have amounted to 
the crime of forgery ; and I must take it, there being 
nothing found to the contrary, that, according to 
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the common law of the United States of America 
taken in the aggregate — and the criminal law 
generally corresponds with the civil law and the 
rights of this country — ^that according to the general 
law, this would no more amount to the offence of 
forgery in America than here, and consequently 
it is only by the act of the Legislature of the 
State of New York that this particular offence is 
made to amount to forgery. The question we have 
to determine is, whether the offence in question, 
not being an offence according to the law of 
England, nor, I take it, the common law of the 
United States of America, and the fact that the local 
legislation of the State of New York has constituted 
this particular offence to be forgery, is sufficient to 
bring the case within the statute, and to call upon 
the Government of this country to deliver up this 
American citizen to the American States ? I am of 
t>pinion that it is not. I think the only true con- 
struction to be put upon this statute is, that the 
terms used in the statute specifying the offences in 
respect of which criminals are to be surrendered 
by tiie respective states must be taken to imply 
offences that have common elements in the legis- 
lation of the two countries, and that where one of two 
nations thinks proper to make that an offence 
which does not fall within the definition of an 
offence as known to the general law of either, 
it will not be sufficient to bring the case within the 
statute. Here, by what I have more than once 
Tentured to call a piece of artificial legislation, a 
matter which would not amount to forgery, accord- 
ing to the general law of this country or the United 
States, is made to assume that character. I think 
we ought to interpret this statute according to what 
may fairly be taken to have been the intention of 
both parties. I think it would be going a great 
deat too far to assume that, in passing this statute 
as to the effect of the treaty, the Legislature of this 
country went into an elaborate inquiry into what 
might happen to be the local law of any one of the 
States composing the United States; or whether 
they have made this treaty and passed this statute 
intending to embrace the whole. I do not believe 
that it was in point of fact done. I think it would 
be a very monstrous assumption if we were to take 
it for granted that it was. I think we must, more 
especially in a case where we are deaUng with a 
country whose laws, if not the same as our own, 
bavc so much in common with them, assume, and 
we ought to assume, that the terms they have used 
were intended to have the signification which they 
have in our own law, and not that which they 
happen to have in the legislation of any particular 
State. I think, therefore, as in that particular enact- 
ment the local law of New York, creating this offence 
a forgery, does that wliich is entirely departing from 
the law of this country as to what constitutes 
forgery, we cannot consider such a case as within 
the statute, and therefore not one in which it is the 
duty of this country, acting under the statute, to 
mirrender tlie criminal. Therefore, so far .as the 
surrender on the criminal charge is concerned, look- 
ing at the statute and the effect of the treaty, Mr. 
Windsor ought to be discharged. I understand he 
is in custody on a civil process. 

Blackburn. J.-— I am entirely of the same 
opinion. The only power that the extradition 
treaty gives to surrender a prisoner is that derived 
from the statute ; and that statute, as far as I see, 
does not enact that all fugitives from justice shall 
be given up, but only those who have committed 
certain enumerated crimes, — for the delivery of any 
person charged with the crime of murder, assault 
with intent to commit murder, the crime of piracy, 
arson, robbery and forgery ; these, both in the treaty 
and the statuto pasted to give effect to it, are the 



definitions given by those high contracting parties to 
the treaty to deliver over prisoners to each other. 
Now tlie charge that is made out against this person 
is that he, being a clerk in a bank, did steal a large 
sum of money, and in order to conceal it has made 
an entry in a book, which entry, as I made it out, was 
an entry stating on his behalf that a certain qnantitjr 
of specie had been deposited in the vaults^ whereas^ 
in point of fact, the statement was wilfully and 
fraudulently false, with the intention to conceal 
and embezzle. But though he was goilty of that 
crime, it did not amount to forgery. Forgery ia 
the false making of an instrument purporting to be 
that which it is not ; it is not the making of an in*- 
strument which purports to be what it really is, bat 
which contains false statements. Telling a lie doe» 
not become a forgery because it is rednced into 
writing. The guilt of the thing which he has done 
is by no means more than that. He has not made 
any statement that is purported to be made by the 
authority of any person on behalf of that person^ 
Now this man has made a false statement, false^ 
stating a fact which purports to be what it is. It i» 
quite true that the State of New York by statute 
has enacted that those guilty of this offence shal^ 
on conviction, be deemed guilty of forgery in the 
third degree. I pass by, without entering into 
them^ the various observations that have been made- 
to show that this did amount to this crime within 
the New York State ; I am inclined to think il 
would bo certainly a crime in the New York State. 
But then, if this is not forgery, how does the fact 
that the local State of New York in the United 
States has declared in effect that he shall be deemed 
guilty of forgery, make it a forgery within the 
meaning of the statute ? That, I think, we cannot 
do. I Slink we must construe this statute and the 
treaty between the two high contracting parties^ 
Her Majesty the Queen of Great Britain on the one 
part and the United States on the other part, as a 
bargain and treaty; but that bargain, notwith- 
standing the diguity of the parties, must be under^ 
stood like every other contract according to the 
meaning of the words fairly understood and the in-^ 
tention expressed by them in terms, both partisa 
using the same English language and both speaking 
of the same sort of thing as to the particular crimet^ 
for which prisoners shall be given up-— murder, 
piracy and forgery. I cannot think that is to be 
construed as meaning any crime ; and though thia 
f orgery may be so called by the other side, I think 
it must be fairly limited to mean that this crime 
according to the United States, though in the nature 
of forgery, consists of the false makiog of an instni- 
ment puiporting to be what it is not. T^en that 
shows the forger to be a man who might be given 
up for the crime. But I do not think, if either 
country was to declare' that some particular offence 
shall be a forgery, or called a forgery, that thia 
will do. The true and fair meaning of the locsl 
statute is merely, that he who commits a crimen 
though not forgery in itself, shall be punished as if 
he had committed forgery. In this case the man who 
is guilty of a crime is a fugitive, and we might wish 
that the Legislature gave us the power to give u^ 
any criminals who committed a great crime ; bat 
that has not been done. I agree with my Lord that 
he is to be discharged, so far as this ground of 
objection is concerned. 

Shee, J. — ^I am of opinion that the demand foe 
extradition upon the terms of this treaty and the 
Act giving effect to it must be founded upon the 
charge that an offence has been committ^ which 
offence is to come in all material particulars withhi 
the (definition by the laws of both the contracting 
states of the crime for which the extradition & 
stipulated. Erery word designating the crime ia. 
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moned Mr. Grant before the ma^strates for a sum 
oeitaiD, and bronght this suit for the same amount, 
the churchwarden cannot now rary it ; at all events 
it is too late now. In the case cited the question 
arose on the admission of the libel. 

Dr. ItCSRiwoTOir. — ^I am of opinion that it is 
witiiin the power and competence of the court to 
aiake any alteration in the pleadings up to the 
hetfing of the cause. It is said that, if the court 
accedes to this motion, it would do what it is dear 
it has no power to do, namely, amend the rate; 
tnt I am of opinion that it is in the power of the 
efamehwarden to sue for part and not for the whole 
•mount originally assessed on the party, on reason- 
able cause shown. Now, on the affidairit before the 
court, iHiich is uncontradicted, it appears that 
tiie churchwarden was absolutely led into the 
mistake by the prerious conduct of the deft The 
alteration must be made. As to costs, I think no 
addi^onal costs should be thrown on the deft. The 
sdditional costs caused by the mistake and neces- 
Mry amendments must be paid by the church- 
mnrden. 

Moore and Curr^, proctors for the churchwarden. 

Cro$9e for the deft. 



March 25 and May 3, 1865. 

(Before the Right Hon. Stephen Luboinotox, 
D.C.L., Dean.) 

Edwabds and BfANN V. Hatton (on admission of 
an allegation). 

C9kwrch-rat&~'IneqttaUtjf — Injury to deji. 

The Court will not refect an alUfjatimi averring in' 
equaKty of anessmeftt, though the de/t*8 property t« 
one of tkoae alleged to he vnder-ussesaea, and the 
allegation contains no averment that the dejl, ts 
aggnevedby the inequality^ /or it might turn out that 
he is oatted upon to pau more than he would ifaU the 
properties in the pari A were fairly assessed, 

U^ery,^ whether the court would ultimately ptvnounce 
imainst a rate on the ground of inequality, unless the 
deft, succeeded in showing that lie was himself injured 
hy the inequality. 

This was a suit for subtraction of church-rate, 
Ivonght by the churchwardens of the parish of 
Mattishall, in Norfolk, against Jonathan Hatton, a 
farmer, of that parish. 

The libel was in the usual form. 

The third article of the allegation, brought in on 
behalf of the deft., pleaded : 

That oertein Iiuids and other proporties moailonod in and 
iSMMed to the pretended rate in qmeetion in this caoBe are let 
to the oocnpieni thereof at annual Bums greatly exceeding the 
smoontB <Mr •nms set down in the asaeasmont to the said pre- 
tended rate as the rental or annual value thereof respectively ; 
and that the entriee thereof under tne head " Rental or annual 
'Value of pn^rty *' are generally and throughcat grossly in- 
•courate, and entirely dtoproportionate to the real rental or 
•onnal value of the properties against which the same are 
plaoMd respectively, and that the amounts at which the pro- 
^' tare assessed therein as the rateable value under the 
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. "Amount at which property is assessed," are less than 
the sums at which the same would reasonably let after deducii> 
Ing all usual tenants' rates, and less tithe commutation rent- 
chaige, and the annual coats of repairs, insuranoe, and other 
eocpenses necessary to maintain them in a state to command 
such rent, and in particular : 

Then followed 109 instances of particular properties, 
the 45th of which stated : 

That the farm in Norwich-road, in the occupation of Jona- 
than Hatton. which is numbered 127 In the said rata, and is 
I at toe sum of 9M. U, is of the annual rateable value 



or 101/. Ifia, which is the sum at which it is assessed in the 
asw valuation hereinafter pieaded and referred ta 

The 4th article and paragraph annexed set forth 
nrious properties said to be assessed on the rack 
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rental, or at sums exceeding the rack rental. Of 
these thirty-seven instances were specified. 

The allegation contained no averment that the 
deft, or others was or were injured by the alleged 
inequality of assessment. 

The sdmission of the allegation was opposed by 

Dr. 5ioa6ey (with him the Qfuen*s AdooeaU (^^As . 
R. J. FhiUimore).— ^n the face of the allegation it 
appears that the deft, is under-rated, and there is no 
averment that he suffers any grievance by the alleged* 
inequality of assessment, which is the chief point 
made >by the allegation in opposition to this rate. 
This is the first case^ as far as is known, in which< 
any party has opposed payment of a cfaurch-nto 
because he is called upon to pay too little. From 
Lamhert and Simpson v. Weal( 4 Hagg. 91, to Hili 
and Bailey v. Haskew, II L. T. Rep. N. S. 258, every 
deft, who has opposed a rate on the ground of in* 
equality of assessment has attempted to make out 
that he was injured by being overcharged. In* 
White and Jackson v. Beard, 2 Curt. 600, the Court 
4fiid: "The meaning of an unequal rate is this: 
liiat some party or other has a right to complain that 
under the rate, the payment of which is oemanded 
of him, he is made to pay more than he ought 
to pay under a just assessment." If, in some 
of the more recent cases, as in Attsnborough v. 
Ke»q), oL.T. Rep. N. S. 67, and the Si. Neot'M 
case, the court has used language apparently 
varying from this position, it must be remembered 
that in those very cases the deft's ground was that 
he was called upon to pay more tlutn he ought to 
pay. 

Dr. Deane, Q. C. and Dr. Tristram contra.— The 
cases last cited show that the court must consider 
the fairness and equality of the rate generally with- 
out reference to the def t.*8 particular assessmeQt : 
an unequal, i.e. an illegal* rate cannot be enforced 
by the law against any one ; and in this case, for 
aught that appears, the deft, may be called upon to 
pay more than he would on a fair assessment of the 
whole parish, though he is one of those whose pro- 
perty is under-assessed. 

Cur, adv. vuU. 

May 3. — ^Dr. Lushikgton delivered the following^ 
judgment. — This is a cause of church-rate brought by 
the churchwardens of Mattishall against Jonathan 
Hatton, a parishioner. The libel is in the ordinary 
form, and a very long allegation has been given in 
on the part of Mr. Hatton. That allegation states 
very many instances in which, as alleged, the 
rate is unequal and unjust; instances where the 
various properties have been unduly assessed either 
at too high or too low a rate. But the peculiarity in this 
allegation is, that in the forty-fifth paragraph of the 
tliinl article, as regards Hatton, the party proceeded 
against, it is pleaded that he is assessed to the. 
church-rate at a value much less than he ought in 
fairness to be assessed. I say this is a peculiarity ; 
to the best of my knowledge and belief no similar 
averment is to be found in any of the preceding 
church-rate cases. The churchwardens oppose the 
allegation, and they contend that on Mr. Uatton's 
own showing he is not aggrieved by the church-rate. 
The answer to that argument is, that it matters not 
whether he personally is aggrienpd or not, if the 
church-rate is shown to be unequal, and therefore 
cannot be enforced. And it u further said that the 
court adopted and acquiesced in this argument in 
former church-rate cases. Now here I must observe 
that I verily bcUeve, whatever might have fallen 
from the court in preceding cases, that nothing 
ever was said or was properly applicable to such a 
case as this, namely a case intere the deft, himself 
alleged that he was rated below the real value of his 
property. Indeed, such a case not lutving actually 
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occurred, observations would be pertinent only to a 
suppositious case. In the St, Neots case, however, 
the Court did say that it must not be supposed that 
in the mode of considering the question the court 
could look only to the amount of rate for which 
a party may be sued, or how little such an individual 
may be personally affected. I must see how such 
an objection affects the rate itself, not an individual 
ratepayer. If the rate is proved to be itself erroneous 
in mode of rating, that is to say, some properties 
charged too much and some too little, and that to a 
aerious extent, the probability is that the party pro- 
ceeded against is not fairly assessed to the rate in 
question, though tliis result may not be at first 
apparent ; but if, when the case came on forbearing, it 
should clearly appear that, though the assessment of 
rate were erroneous, the party proceeded against was 
not aggrieved, the court has never said that it would in 
his individual case pronounce against the rate ; that 
is a question still left open. So in this particular 
case, the court will not before the hearing decide 
whether the party proceeded against is aggrieved or 
not ; it is most probable that he is, but that con- 
clusion must depend upon a review of all the facts. 
Until that review is made the court cannot safely 
say that, because an individual is not charged to the 
full amount of a fair valuation, therefore he is not 
charged excessively, for it is manifest that others 
may be so much undercharged as to make the rate 
imjust and unequal towards him. Under tiiese cir- 
cumstances I do not think I should be justified in 
rejecting the allegation. 

Moore and Currey, proctors for the churchwardens. 

Crosae for the deft. 
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D1CK8ON v. The Quebk. 

£xcUe — Spirit licence-- Grocer — Statute — Implied 
rq>eal — Taxable words — Construction, 

The statute 6 Geo, 4, c. 81, imposed a higher duty on 
licences to retail spirits obtained by spirU grocers in 
Ireland, and a lower duty on other persons, the spirit 
grocers being defined as those who do not seli ^ints in 
a greater quantity at one time than two quarts to be 
consumed on th^ premises, A later Act, 6 j* 7 WiU, 4, 
c. 38, 5. 8, enacted that no ^irit grocer mould obtain 
a licence to sell on the premises other them a licence 
to retail spirits in quantities not less at one time than 
one pint, and to be consumed elsewhere than on the 
premises, and no other licence shall be granted to 
grocers: 

Held (affirming the judgment of the Ex, CA.), that the 
latter statute did not impliedly rqpeal the higher duty 
appUcdble to spirit grocers, but that the two statutes 
were compatible, the one fixing the maximum, and the 
other the minimum, of the quantity to be sold at one 
time ; and the two descriptions of restrictions did not 
necesaarUy imply two different descriptions of persons, 

. This was a suggestion of error in a judgment of 
the Ex. Ch. The nit. in error was a supi^nt in a 
petition of right, claiming to recover back a sum of 
I65. 6^, as alleged excess on duty claimed by the 
Crown, for a licence to retail spirits in Ireland. 

The Act 6 Geo. 4, c. 81, imposed certain duties 
on all persons licensed to retiul spirits in Ireland, 
all licences being divided into two classes: one 
being the spirit grocer's licence, authorising the per- 
son licensed to retail spirits in quantities not exceed- 
ing two quarts, and to be consumed elsewhere than 
oh the premises ; the other being all other licences 



to retail spirits. The 6 Geo. 4, c. 81, in its 2ndr 
section, fixes a general rate of duty to be paid 
throughout the United Kingdom on licences to 
retail spirits. That duty is regulated by the value 
of the house in which the retfuler resides. The 
suppliant resided in a house valued at 36/. a-year, 
and the duty properly payable by him, according to 
the scale applicable to retailers of spirits under the 
lower licence, was 21 4«. IdL, and no more. The 
words imposing the duty on retailers of spirits 
throughout the United Kingdom are as follows: 
" Every retailer of spirits (except retailers of spirits 
in Ireland after mentioned)." The words of the 
exception immediately follow in the same clause, 
and are as follows : *^ Every retailer of spirits in 
Ireland being duly licensed to trade, vend and sell 
coffee, tea, cocoa-nuts, chocolate, or pepper, and not 
selling spirits in any greater quantity at one time 
than two quarts ; or any spirits to be consumed in 
the house or premises of such retailer." 

The licence mentioned in this exception is ex- 
plained in the 4th section, which enacts that 

All penons who ahall be duly Ueenaed undar thia Act lo 
deal ia or aell coffee, tea, cocoar-nuta, choooUte, or pepper» 
ahall be deemed grooen, within the meaning of the aeveral 
lawB of exciae in f onse in Ireland at and immediatelj before 
the passing of this Act, and shall be entitled to take ont the 
licence hereinbefore mentioned to retail apirita in any quantity 
notexoeedhig two qnarta at any one time to be consumed 
elsewhere than in the honae or on the premises of anch 
retailer— subject neTortheleas to all and every the regulations 
contained in the said laws, or any of them, in respect of grooeni 
retailing spirits, except so far as any of them are repealed or 
altered by this Act 

Although this section entitled the Irish grocer to 
this special licence without any other quaLification 
than that which he derived from his being licensed 
to sell groceries, there was nothing in the Act to 
prohibit him obtaining the ordinary publican's 
licence bv going before the miigistrates and obtain- 
ing the licence to sell beer, in accordance with the 
13th and 14th sections of the Act. In this case he 
was included in the general class of retailers of 
spirits, receiving an unrestricted licence upon 
paying the lower rate of duty. 

So long as these licences were issued to grocers in 
the terms of this Act, no question arose as to the 
duty payable. If the grocer held a beer licence and 
applied for a publican's licence, he paid on that 
licence the lower duty. If he applied for the special 
licence mentioned in the 4th section, he was charged 
with the higher rate of duty, and this matter con- 
tinued up to the year 1836. In that year the statute 
6 & 7 Will. 4, c. 38, made a change in respect of the 
retail licence obtainable by grocers. 

The 3rd section of this Act was as follows : 

And be it further enacted tfa&t from and after the paaalng of 
thia Act, no person in Ireland who ahall be duly Uoenaed under 
any Act or Acts for granting excise licences to deal in or sell 
coffee, tea, coooa-nuta, chocolate, or pepper, nor any person* 
deemed a grocer within the meaning of the laws of excise in 
force in Ireland at or immediately before the paaalng of thia 
Act, shall be entitled to take out any licence to retail spirits in tba 
house or on the premises of such retailer or in any house or on 
any premises witnin one quarterof a mile of the house or premises 
of such retaUer, other than a licence to retail spirits in not leia 
than one pint at one time, and to be consumed elsewhere than 
in the house or premises of such retailer. And it expressly 
enacted that ** any licence to retail spirits in any other manner 
granted after the paaring of this Act to any such grocer or 
person so licensed aa aforesaid should be nuU and void to all 
intents and porposes whatever/* 

On the passing of the latter Act (6 & 7 Will. 4, 
c. 38) doubts arose whether that Act impliedly 
repealed the higher duty imposed on spirit grocers 
by the previous Act, 6 Geo. 4, c. 81. In 1841 the 
suppliant brought an action to try the question, and 
the Irish Ex. Ch. decided, by a majority of six to 
four, in his favour : {Dickson v. Pope, 7 Ir. L. Rep. 
74.) In 1845 the latter Act was repealed by the 
8 & Vict. c. 64, whereupon the Irish spirit grocers 
demanded back the excess of duty which they had 
paid while the Act of 6 & 7 WiU. 4, c 38, was in 
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force. The excise authorities haying refused to 
lefond the sums, the present petition of right was 
^ed. The Court of Q. B., without hearing argu- 
ment, followed the judgment of the Irish Ex. Ch., 
jmd gave judgment for the suppliant. The English 
£x« Ch^ in error, unanimously reversed the judg- 
ttnent of the Q. B., whereupon the present suggestion 
¥oi error was made. 

/«. Suti^ Q.C., for the pit. in error, contended that 
4he £x. Ch. was wrong, and the Irish Ex. Ch. right 
in construing the Act ; that the Act of 6 & 7 Will. 4 
-c 38, having taken away the higher duty on the 
licence imposed hy 6 Geo. 4, c 81, that duty could 
not be transferred by implication to a new and 
^different licence created by the latter Act ; that at 
«all events, inasmuch as there was a doubt, a tax was 
jkot to be imposed by implication. 

The Attornev-General (Palmer), the SoUcUar- 
€r€tieral (Ckillier} and C, Hutton, for the resp., con- 
^ndcd that there was nothing inconsistent between 
the two statutes. The first merely imposed a 
jnaximam on the saleable quantity, while the latter 
^tatate imposed a minimum restriction. 

^ The LoKo Chancellor. — ^My Lords, the ques- 
tion which has been argued before your Lordships 
-at considerable, but by no means unnecessary, 
length, is one of great nicety, and requiring much 
•care and discrimination in language. The point for 
TOUT Lordships to decide in reality is, whether the 
ficenoe granted to the suppliant was properly 
•chargeable with a duty of QL 0$, J^d, or with a duty 
<of 2L 4s. lOdL, and this depends upon tlie question 
'Whether the suppliant was a retailer of spirits 
within the description contained in the schedule 
Appended to the 2nd section of the 6 Geo. 4, c 81, or 
"Wiiether he was within the exception contained in 
that clause, viz., within the words ^ except retailers 
of s^Mrits in Ireland after mentioned." If the sup- 
pliant comes within the description of retailers of 
spirits in Ireland after mentioned, then he is properly 
<uiargeable with tiie larger duty; but if he no 
longer answers that description, then he is caught 
<if I may use the phrase) only by the general enact- 
ment which is applicable to all retailers of spirits. 
The words of the exoeption^that is, the descrip- 
tion of those retailers of spirits who are after 
mentioned — speak of the retailers of spirits in Ire- 
land who have obtained grocers' licences, and are 
not selling spirits in any greater quantity at one 
time than two quarts, or any spirits to be consumed 
in the house or on the premises of such retailers. 
The argument on behalf of the app. is, that that 
is a special and definite description of the then 
^[rocer who was licensed to retail spirits, and that 
that specific form of licence has been subsequently 
altered. So that, if you bold the duly here imposed 
to attach to the licensed individual who has received 
the specific form of licence here described, then, if 
it turns out that that specific form of licence has 
been altered, the contention is, that as the licence 
is different, the person bearing it becomes different ; 
for if it be imposed on the person who has received 
Hoenoe A, the argument is, that it is not applicable 
^ the person who has received licence B. Now, un- 
doubtedly, we must not lose sight of that great rule in 
the construction of fiscal laws, that they are not to 
be extended by any laboured construction, but that 
you must adhere to the strict rule of interpretation ; 
4uid if a person who is subjected to a duty in a 
particular character, or by virtue of a particular 
description, no longer fills that character or answers 
■that description, the duty no longer attaches upon 
him and cannot be levied. The argument which has 
been most ingeniously and elaborately conducted on 
4)eha]f of the deft, has been this : first of all it has 



been said by the app., that the licence which is here 
intended to be referred to — ^I mean by the words I 
have already read, describing the excepted retailers 
— tB the licence which is described in the 4th section 
of the same statute. That was a licence to be 
granted to grocers giving them power to retail 
spirits in any quantity not exceeding two quarts at 
any one time to be consumed elsewhere than in the 
house or on t)ie premises of the retailer. The 
licence, according to this rule, if it be granted, 
would be a licence with the maximum of the 
quantity to be sold, but without the mention 
of any minimum. It appears from a variety of 
statutes to have been tiie earnest desire of the 
Legislature, in a way which the Legislature 
sometimes adopts under the notion that an Act 
of Parliament can render people moral or temperate, 
it seems to have been the earnest desire of the Legis- 
lature to impose everr possible difficulty upon the 
grocers retailing spirits in small quantities. This 
particular object seems not to have been quite 
effected by the statute I am now adverting to, for it 
failed to fix anything like a minimum quantity. It 
imposed a maximum, but it left the grocer restrained 
from selling more than two quarts at liberty to 
retail spirits in small quantities. This point appears 
to have attracted the attention of the Legislature, 
and in a subsequent statute, the 6th and 7th of 
Will. 4, and by me drd section of that statute, it i i 
enacted in substance, that after the passing of the 
Act no grocer (I am substituting the word grocer for 
the larger description which is there given) shall be 
entitled to take out any licence to retail spirits iu 
the house or on the premises of such retailer, or in 
any house or any premises within one quarter of a 
mile of the house or premises of such retailer other 
than a licence to retail spirits in quantities not less 
than one pint, and to be consumed elsewhere than 
in the house or on the premises of the retailer. The 
former licence restrained the grocer from selling 
more than two quarts, but there was the same 
restriction with regard to the house and premises 
where the spirits sold were to be consumed, viz., 
the quantity was not to be consumed in the 
house or on the premises of the retailer. In this 
subsequent section the Legislature says : '* You shall 
not s^ less than one pint, and you shall not sell 
even a pint to be consumed in the house or on the 
premises of the retailer.'' It expressly enacts that 
the pint sold is to be consumed elsewhere. Now 
the argument on ttie part of Mr. Butt has been, that 
this addition made to the licence makes it a 
different licence, and that the grocer who is sub- 
jected to the restrictions contained in this addition 
become in reality, quoad the selling of spirits, a dif- 
ferent person from the person described in the 
6 Geo. 4, and that he no longer answers the descrip- 
tion which alone is taxed, viz., of the grocer the 
retailer of spirits not selling spirits in any greater 
quantity at one time than two quarts. It is diffi- 
cult so to express the matter as to convey to your 
Lordships' minds with anything like precision this 
nice and subtle distinction. It all turns upon this 
inquiry : Is the limitation of the maximum of tho 
quantity to be sold repealed expressly or by impli- 
cation by the enactment which I have read out of 
the drd section of the 6 & 7 Will. 4? Because, if tho 
whole limitation as to the maximum be thereby 
repealed, then, my Lords, I think you will admit 
that the individual licensed under the Srd section 
of the 6 & 7 Will 4 has different powers and autho- 
rities by his licence than those which are contained 
in the former licence, igid if he becomes by virtue 
of this subsequent statute a grocer at liberty to sell 
any quantity of spirits, then he would no longer 
answer the description of a grocer not selling, that 
is, not being at liberty to sell, any greater quantity 
than two quarts. But, my Lords, I have labonrol 
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iu vain to find any reason for holding that these 
two enactments are not perfectly compatible the one 
with the other. I have also laboured in vain to 
And any reason for holding that when you have added 
to the licence it can no longer be regarded as 
answering the description of a grocer not selUng, 
that is, not being licensed to sell, any greater quantity 
than two quarts. It all turns upon this, whether 
the two sections may not be mos^ consistently and 
correctly reconciled by taking the one as fixing the 
maximum, and taking the other as superadding the 
minimum. If the superaddition of minimum ma- 
terially affected the description contained in the 
taxing clause, and rendered it no longer applicable 
to the person, then the taxing clause could not be 
acted upon ; but if the superaddition of the mini- 
mum leaves the licensee still retaining the character- 
istics which enable him to answer and exactly to 
satisfy the description contained in the taxing 
clause, then no rule of construction would require 
your Lordships to hold that the two sections are in 
any way inconsistent. You could not hold that the 
former section was in any manner affected or 
repealed by the latter. That is the conclusion at 
which I have, with some difficulty, been able to 
arrive, and to which I invite the assent of your 
Lordships. In this view the thing becomes reason- 
ably clear and consistent. The Legislature had 
imposed a maximum, but It had not imposed a 
minimum. It apprehended that much danger might 
arise from the retailing spirits by grocers in small 
quantities, and therefore it added a minimum to 
take away or to obviate that danger. But when it 
added the minimum it did not say that the licence 
should be altered ; it did not enlarge the capacitv 
of the licensee with regard to quantity, and I thhik 
that the licensee still remains at liberty to sell no 
greater quantity at one time than two quarts, although 
he was subjected to the further restriction, that of 
being disabled to retail spirits in glasses, and was 
obliged to sell a quantity not less than one pint, 
and that to be taken away from tbe premises for 
consumption. It was contended by Mr. Butt that 
the construction of the statute would be affected 
greatly by a consideration of the fact of the practice. 
He has told your Lordships that a practice followed 
upon the statute of the G Geo. 4 of a grocer sinking 
his character of a grocer, and assuming the guise 
and character of a publican, getting a licence to sell 
l)eer, eo nomine, and then presenting himself before 
the justices for a general licence to sell spirits. He 
desired your Lordships to construe those specific 
words of the description, *< not selling spirits in any 
greater quantity," &c., as having been used by the 
Legislature with a prophetic anticipation of the 
practice that might ensue upon the passing of the 
Act, and as descriptive of the grocers in their two 
capacities, viz., grocers that obtained grocers' 
licences to sell spirits, and grocers that got pub- 
licans' licences to sell spirits. I do not think that 
your Lordships would be at all warranted in giving 
to the words used in the Act of Parliament, and 
which are plainly applicable to the existing state of 
things, the meaning contended for by the learned 
counsel, that they were used with reference to a 
possible future state of things. Neither do I think, 
if the whole of the facts alleged by Mr. Butt were 
conceded, just for the purpose of the argument^ that 
it would affect the real question upon which the deci- 
sion of this appeal depends, and which I take to be 
simply this : whether the description contained in 
the schedule to the 2nd section of the Act 6 Geo. 4, 
is or is not rendered np longer applicable by 
the fact of the maximum quantity therein in- 
dicated being the limits the ne plus ultra, and 
the license being repealed and altered by the 
Srd section of the subsequent Act, C & 7 Will. 4. 
.1 find nothing to warrant the conclusion that 



there was such a repeal. I find in the natun^ 
of things that the two enactmenta are perfectly 
consistent, the one having given a maximnafc 
without a minimum, and the other having giveo* 
a minimum without disturbing the maximum. IT 
the antecedent description is as I have said, and it 
refers only to the minimum, and the maxinaumi 
remains undisturbed and unaffected, the description 
is applicable, although the minimum is superadded 
to the maximum. Upon these grounds, although it 
is impossible to render the matter quite as clear 9S^ 
one would desire to make it, I humbly move your 
Lordships -that the judgment of the court below* 
be affirmed, and that the appeal be dismissed. 

Lord Crakworth.— My Lords, I entirely concur 
with my noble and learned friend the L. 0. that 
the judgment in this case must be for the deft, ill 
error. Before the passing of the Act of Geo. 4 
there certainly was a licence that Hnuted in ita 
terms the grocer to selling spirits in any quantity 
within certain limita. The licence was a general 
licence that the grocer might obtain them, 
although by former Acta he could not have done so. 
Then the Legislature enacted that, in ^te of hia 
having such a licence, it should not be lawful for 
him to sell at one time more than two quarta. And 
so stood the law when the 6 Geo. 4 was paased. 
The former duties were then repealed, and amongst 
other duties that were imposed upon every retailer 
of spirita in Ireland being duly licensed to trade 
in, vend and sell, coffee, tea, cocoa-nuts, 
chocolate, or pepper, and not selling spirita in 
any greater quantity at one time than two^ 
quarts. That was the mode certainly (I think 
it was rather an inartificial and clumsy mode) of 
referring to the restriction which the law imposed 
upon the licensed grocer who obtained a licence to- 
sell spirits. There was no such thing then as n 
licence to sell in any quantity at one time exoeeding^ 
two quarts. There was a licence to sell, but tlio 
law said, ^ Although you have got that licence in. 
your character of grocer, you shall not sell more than 
two quarts." It was contended by Mr. Butt, that 
however that might have stood before the passing 6f 
the Act, by the 4th section it became necessary that 
the licence should be a licence to sell in quantitiea 
not exceeding two quarts. That 4th section is very 
inartificially framed, and in a very blundering 
manner, because it assumes something to have been 
said before that had not been said at alL I take the 
object of the clause to have been this, to remove the- 
doubts that I collect existed before as to who came 
within the description of grocers in Ireland. It 
enacts that from and after a certain day all persons 
who shall be duly licensed under this Act to deal in 
or sell coffee, tea, cocoa-unts, chocolate, or pepper^ 
shall be deemed grocers within the meaning of the 
several laws of the excise in force in Ireland at and 
immediately before the passing of this Act. And 
then it goes on in the passage upon which Mr. Butt 
seems to rely : ** and shall be entitled to take out 
the licence hereinbefore mentioned to retail spirita 
in any quantity not exceeding two quarta at any 
one time." There has been no such Uoenoe herein- 
before mention^ in any part of the description of 
retailers of spirita iu Ireland, as authorising persons 
to sell spirita not in any greater quantity at one time 
than two quarta. There was no licence that autho- 
rised that, and there was no intention to give any 
different character to Uie licence. That Mag the 
state of the law, the publicans' Act was passed, and 
that had reference, not to duties, but to the preven- 
tion of intemperance and drunkenness, and in that 
Act there were a great many provisions, the 
tendency of which no doubt was to make the inha- 
bitants of that part of the United Kingdom less 
intemperate; and among other provisions there \^ 
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tfaU : ^< That from and after the passing of this Act 
an peison in Ireland vho shall be dul^ Ucensed 
under any Act or Acts for granting excise licences 
to deal in or sell coffee, tea, cocoa-nuts, chocolate, or 
M^r, nor any person deemed a grocer within tiie 
meaning of the laws of the excise in force in Ireland 
-at or immediately before the passing of this Act, 
shaU be entitled to take out any licence to retail 
atnrita in the house or on the premises of such 
f^tailcr, or in any house or on any premises within 
«ofie-quarter of a mile of the house or premises of 
«ilch retailer other than a licence to retiUl spirits in 
quantities not less at one time than one pint/' 
What is there to show in the slightest degree that 
olher restrictions which existed before were meant 
to be affected? I see nothing of the sort, and 
althooeh I agree with what fell from the 
I^ord Chancellor, that we must not strain Acts 
•of Parliament so as to let it be supposed 
that a duty has been imposed upon the subject 
*iduch the Legislature has clearly said shall 
not be imposed, I think one is not bound, because 
that is a very well-known principle, to shut one's 
•eyes to the obyious meaning of the enactment. The 
iormer Act fixed a maximum, and said you shall 
not, although you have a licence to sell spirits, sell 
more under that licence tlian two quarts at any one 
time. Now it has been said, with ayiew to promot- 
ing temperance in the country, vou shall be placed 
mider this restriction, that you shall never sell less 
than a pint; that is to say, you shall never sell small 
quantities to persons who might come into vour shop 
to tipple: you must sell a quantity that will be larger 
than could be so consumed. That, in my opinion, is 
-the obvious intention of the enactment, and I see 
no reason to suppose that there was any intention 
to alter the former enactment, viz., they were not 
to sell more at one time than two quarts. And if 
-80, they remained where they were before and 
irere liable to the higher rate of duty. 

liord Weksletdale. — My Lords, I entirely concur 
in the observations which have been made by the 
tiro noble and learned lords who have preceded 
me^ and I have nothing to add to them. I have 
ielt perfectly satisfied with the reasons which were 
Ipven by Erie, C. J. in the judgment delivered 
in the Ex. Ch. It has appeared to me that the 
ultimate result was perfectly clear, and that the 
judgment of the court below ought to be aflOirmed. 

Judgment affirmed. 
Pit. in error in person. 

Deft in error's attorney, J. Ttnun. 
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MHropoHtaaBuUding Act 1855—18 j«19 Vict.c 122, 
M. 8, 73, 74, 88, 84, 85, ^^^Dangerous stnicture— 
Party structures — " Owner " — Lessee and sub-lessee. 

A person who has a Umg lease of a house at a small 
ground-rent, and sublets it in portions to different 
' tenants at rack-rent, either on lease or as tenants from 
year to year, is the *^ owner" of the house within the 
meaning of the sections of the Metropolittai Building 
Act 1855 ri8 ^ 19 Vtet, c, 122) wluch apply to the 
repair of dangerous poarty structures. 

This case was tried before Erie, C J*, at the sittings 
in London after Michaelmas Term, and a verdict was 

• epteredfor the pit. for the amount claimed, the deft, 
haying leave to move to enter the verdict for him, 

•or a nonsuit. 



The declaration -stated: 

ThaX whersM the plt& and the daft were severaUy owners of 
A certain par^-wall aod Btraotare, within the meMiing of the 
Metropolitan Boilding Act 185d, and Bitoate within the city of 
London, the said party-vall or Btnictare being a party-wall, 
and Bltnate on the west side of the premlBeB of the aeft, being 
Na 87, Eaatcheap, and on the east Bide of the premiaee of the 
pits., being Na H8, Eaatcheap, in the city of liOndon, which 
said party-wall or Btmcture was then In a dangerous state, 
and defective and oat of repair; and the GommlBsioners of 
Sewers of the city of Sjoodaa then caused a survey of the said 
party^wall and stmctore to be made by a competent surveyor, 
who duly surveyed the same ; and upon the completion of his 
surrey certified to the said commissioners his opinion as to 
tlie state of such party-wall and structure, to the effect that the 
same was in a dangerous state ; and afterwards the said com-> 
missioners gave and served, and caused to be given and served 
upon the pita, and deft, then being such owners as aforesaid, a 
notice in writing, in the words and figures following, that is to 
say: "Metropolitan Buildings Act ISI^Sg — Dangerous party strno- 
turea.— To tcio owners and occupiers of the party structure, 
being a party-wall, and situate, &c., and whomsoever else it 
may concern. — In pursuance of the provisions of the said Act, 
I hereby, as the prfaicipal clerk for and on behalf of the Cknn> 
misaioners of Sewers of the City of London, give yon and each 
and every of you notice that, it having been made known to 
the said commissioners that the party structure as aforesaid 
is in a dangerous state, the said commissloneni required a 
survey of the same to be made by a competent surveyor, who 
having certified that the said party-waU is in a dangerous 
state, the said conunissioners require you forthwith to, Ac [the 
notice as set out in the declaration here specified the neoeasary 
works to be done] ; and I further give you and each and every of 
you notice that, if in the space of six days from the servioe hereof 
you fail to comply with the requisitions of this notice, the 
said commissioners will make complaint thereof before a 
justice of the peace, and take such other proceedings In relation 
to the said party structure as are authorised by the said Act, 
and as may be necessary or expedient— Dated 6th June ISsa. 
signed, &c?' Ami the pits., after receiving such notioe and 
within a reasonable time in that behalf, and while the pits, 
and the deft continued such owners as aforesaid, did and 
caused to be done the works in the said notice specified, the 
same being necessary works to be done in respect of the then 
dangerous state of the said party-wall and structure, and 
the same being defective and out of repair. And whereas in 
the doing of the said works, the pits, were necessarily obliged 
to repair, restore and make good the internal works and finish- 
ings of and upon Na 87, Eastcheap, aforesaid, then being such 
premises of the deft as aforesaid, which said internal works and 
finishings were necessarily damaged and destroyed by the doing 
of the first-mentioned works. And whereas the pits, and the 
deft, always made equal use of the said party-wall and 
structure, and whereas the deft alone made use of the said 
internal works and finishings, and whereas the pits, were 
building owners and the deft was an adjoining owner, 
within the meaning of the said Act, and the pits, as such build* 
ing owners as aforesaid, within one month after the comple> 
tlon of the said works, delivered to the deft, as such adjoining 
owner as aforesaid, an account in writing duly made out of 
tiie expense of the said several works duly valued ; and the 
deft did not within one month after the delivery of such 
account declare his dissatisfaction to the party delivering the 
same bv notioe in writing, given by the deft or his agent, and 
specifying his objection thereto. And whereas all things have 
been done and all times have elapsed, and all conditions have 
been fulfilled necessary to entitle the pits, to have and recover 
from the deft, under the provisions of the said Metropolitan 
Bnlidiug Act 1859, one moiety of the expense of doing the 
first above-mentioned works, the said moiety being 52Ll&$. 8dL, 
a^d the whole expense of repairing, restoring, and making 
good the said internal works and finishings, the same beln^ 
88/. lie IdL; and to maintain this action for the recoveiy 
thereof ;— yet the deft hath not paid either of the said sums, 
although duly demanded. 

There were also counts for work and labour, 
money paid and on accounts stated. 

The material allegations in the declaration were 
severaily traversed bj the pleas. 

It was proved at the trial that the pits, were tho 
occupiers of premises at 38, Eastcheap, and that the 
deft had a lease for nearly ninety years of the 
adjoining premises, 37, Eastcheap^ at a small 
rent, and that he did not occupy the premises, 
but sublet them to different persons, the sub- 
lessee of the ground-floor having a lease for 
twenty-one years, the sub-lessee of two upper floors 
having an unstamped lease for seven years (four 
vears and a half of which, at the time of action 
brought, were unexpired), and the remainder being 
unlet. The pits, were desirous to alter and rebuild 
their premises, and after giving the proper notice to 
the district surveyor, they pulled them down. The 
party-wall between No. 37 and No. 88 was found Uh 
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be in want of repair, and the pits, gave the deft, 
notice under sects. 83 and 85 of the Metropolitan 
BuUdings Act 1855 (18 & 19 Vict. c. 122) of the 
work which required to be done to it. No arrange- 
ment was made between the pits, and the deft, as to 
the execution of the works and the proportion in 
which they were to be paid for, and CTentually the 
pits, and the deft, were severally served with the 
notice set out in the declaration under sect. 72 of 
the Act. The pits, executed the works specified in 
the notice, and brought the present action to recover 
from the deft, the sums of 52l 15«. Sd and 33/. Us, Id., 
being respectively one moiety of the cost of rebuild- 
ing the wall and the cost of making good the internal 
works on the side of No. 37. 

A rule was obtained on behalf of the deft, to 
enter the verdict for him, or a nonsuit, on the 
ground that he was not the owner within the mean- 
ing of the Metropolitan Buildings Act 1855. 

By sect. 3 (the interpretation clause) of that Act 
the word " owner" is applied to " every person in 
possession or receipt either of the whole or of any 
part of the rents or profits of any land or tenement, 
or in the occupation of such land or tenement other 
than as a tenant from year to year, or for any less 
term, or as a tenant at will." 

Sect. 73 enacts that 
.If the owner or occupier to whom notice Is given as last 
aforesaid fails to comply, as speedily as the nature of the case 
permits, with the requisition of such notice, the said commis- 
sioners may make complaint thereof before a justice of the 
peace ; and It shall bo lawful for such justice to order the 
owner, or, on his default, the occupier of any such structure 
to take down, repair, or otherwise secure, to the satisfaction of 
the surveyor who made such survey as aforesaid, or of such 
other surveyor as the said commissioners may appoint, such 
structure or such part thereof as appears to him to be in a 
dangerous state, within a time to be fixed by such justice ; 
and In case the same is not taken down, repaired, or otherwise 
secured within the time so limited, the said commissioners 
may with all convenient speed cause all, or so much of such 
structure as is in a dangerous condition, to be taken down, 
repaired, or otherwise secured, in such manner as may Ikj 
requisite; and all expenses incurred by the said commis- 
sioners in respect of any dangerous structure, by virtue of the 
second part of this Act, shall be paid by the owner of such 
structure, but without prejudice to his right to recover the 
same from any lessee or other person liable to the expenses 
of repairsL 

By sect. 83, amongst the rights given to a building 
owner in relation to party structures is that of per- 
forming any necessary works incident to the con- 
nexion of party structure with the premises adjoining 
thereto. 

By sect 8i the adjoining owner may require the 
building owner to build chimneys, jambs, fines, &c. 
for his convenience. 

By sect. 85 

No building owner shall, except with the consent of the 
acUoining owner or in oases where any party structure is dan- 
gerous, m which cases the provisions hereby made as to 
dangerous structures shall apply, exercise any right hereby 
given in respect of any party structure unless he has given at 
the least Uiree months previous notice to the adjoining owner 
by'delivering the same to him personally, or by sending it by 
post in a registered letter addressed to such owner at his last 
known place of abode. 

Sect. 88 provides that in cases of the repair or re- 
building of party structures the expense shall be 
borne by the building owner and adjoining owner in 
due proportion, regard being had to the use each 
owner makes of such structure. 

By sect. 97, when expenses are to be borne by the 
owner of premises, it is enacted, inter alioy that 

1. The owner immediately entitled in possession to such 
premises, or the occupier thereof, shall In the first instance pay 
anch expenses with this limitation, that no occupier shall be 
liable to pay any sum exceeding In amount the rent due, or 
that will Uiereafter accrue due from him in respect of such 
premises during the period of his occupancy. . 

2. If there are more owners than one, every owner shall be 
liable to oontributa to such expenses in proportion to his 
interest, 

6. Any occupier of premises who has paid any expenses 
niider this Act, may deduct the amount so paid from any rent 
payable by him to any owner of the same premises, and 
«ny owner of premises who has paid more than his due 



proportion of any expenses, may deduct the amcnmt so over« 
paid from any rent that may be payable by him to any other- 
owner of the same premises. 

Qoleridqe, Q. C. and Day showed cause and con- 
tended that the pits, were entitled to ctuuige th& 
deft, as owner, and that the present case was dis- 
ting^hable from Mourilyan v. LahahndmUert, 1 £L &> 
EI. 533, where the sub-lessee had the whole house. 
In this case the tenant who had the unstamped 
lease was in law a mere tenant from year to year, 
whatever might be his right to a lease in equity t 
(^Cowen y\ Phillips, 33 Beav. 18.) 

Hoggins, Q. C. supported the rule and relied om 
Mourilyan v. Lababnondiere, cited above. He referred 
also to 

Evelun v. Wkichcord, 1 E. B. & E. 126 ; 
riJey V. MoUett, 16 C. B., N. S., 298; 10 L.T. Kep. 
880. 

Erle, C.J. — ^This was an action by one adjoiningf^' 
owner against another adjoining owner to recover a 
contribution in respect of a party-wall, which was 
in a dangerous state, and was ordered by the Com- 
missioners of Police to be pulled down by virtue of 
the powers in the Metropolitan Buildings Act. For 
the purposes of the present rule it must be takeit 
that the pits., the owners on the east side, had given 
all the notices necessary under the Act to entitle* 
them to call upon Harris, the alleged owner on the 
west, for a contribution to this party-wall. It 
appeared at the trial that Harris held the premises 
on the west side of the pits, upon the terms upon 
which the greater part of the house ■property withia 
the Metropolitan Building^ Act is held, namely, 
that he had a long lease, say for eighty or ninety" 
years, probably at a ground-rent, and that he was 
making a considerable profit by the improved rents, 
having let out the premises in floors ; that is, the 
ground floor by lease to one person for twenty-owf' 
years, and the two upper floors to another person 
under an agreement for seven years, which, accord-- 
ing to the case of Cowen v. Phillips, before the M.R^ 
gives him in equity all the rights of a legal estate 
jfor the seven years, though it was in law only an. 
agreement. As to the residue of the premises there 
was no evidence how it was disposed of, but it was 
not occupied by Harris, and I assume for the purpose 
of the present judgment that it was occupied by a 
person unknown, for a term unknown. Harris being * 
in receipt of the rents and profits in the manner 
that I have mentioned, the elaim is made against 
him, and it seems to me that under sect 3 he clearly 
is the "adjoining owner." By that section the 
word " owner " is applied to every person in posses* 
sion or receipt either of the whole or of any part 
of the rents or profits of any land or tenement, or 
in the occupation thereof other than as tenant from 
year to year. He was the owner in jMSsession and 
in receipt of all the rents and profits of this tene- 
ment, and he is the adjoining owner. Then 
the party-wall having been pulled down and 
a claim made against Mm, coming within the defl-^ 
nition of owner, he says, '*! am not the owner, 
because I am not in the immediate occupation of 
the premises." But, as I read the statute, the actioa, 
is properly brought against him. The wall was a 
dangerous structure. Part the second of the liSetro- 
poll tan Buildings Act contains provisions for pulling 
down dangerous structures, and sect 73 gives the 
building owner, who is to pull down the structure 
and build up another in its place, a right to demand 
repayment of the expenses. It says, -''all ex- 
penses incurred" (I leave out the words, "by the 
said commissioners," because the building owner is 
in the place of the commissioners — all expenses in- 
curred by the building owner — as Iread it),"inrwpect 
of any dangerous structure shall be paid hy the owner 
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tf 8u<*h sCructurer but without prejudice to his right 
to TecoTer the same from uny lessee or other person 
liable to the expenses of the repahrs.*' It seems to 
noe to be perfectly clear that the party upon whom 
tiie duty of payment is cast is the owner of the 
stnicturo within the meaning of sect. 8, namely, a 
person in possession or receipt of the rents or profits 
of the premises, that is to say, the person having a 
beneficial lease, or entitled to it. The words " with- 
uut prejudice to his right to recover the same from 
any lessee or other person liable to the payment of 
such expenses of repairs" clearly refer to the 
owner of a long term who has underlet the premises. 
There is a very great convenience in giving to the build- 
ing owner, having all the rights of the commissioners, 
a recourse in the case of a party structure, to one 
owner of the entirety of the premises, an ascer- 
tained party fryni whom one payment may be 
obtained, and there would be a great inconvenience 
in holding that the buildingowner must have recourse 
to every one of the lessees of the adjoining house, 
where it is let out, as in the present case, to different 
anb-tenants for different terms. There is great 
convenience in requiring the owner of the entire 
house to pay the whole amount and adjust it with 
the sub-tenants according to their respective con- 
tracts. There would & great inconvenience in 
requiring that the building owner should have 
recourse to each of the sub-tenants to make them 
pay for the building up a party-wall. For, take the 
case of the man who has taken one floor of the 
hou«e for a term, of which only four and a half 
years remain, it would be an enormous injustice to 
make him pay the entire expense of building up that 
portion of the party-wall which adjoins his floor. 
That the statute contemplated something in the 
nature of a permanent interest in the adjoining 
owner of the whole of the premises, appears from 
aect. 84, which enables the adjoining owner, while 
the process of restoration is going on, to require the 
building owner to build chimneys, jambs, recesses, 
and other like works belonging to the permanent 
structure of the adjoining house. It seems much 
more reasonable to give the right to insist on modi- 
fications of the structure of the party-wall to the 
person entitled to the long lease of the entirety of 
the premises than to allow such a right to be 
exercised according to the caprice or convenience of 
the persons having leases of the separate floors. 
One might require one line of flue and another 
another, and so on. It seems to me that the lessee 
for a long term in receipt of the improved rents 
and profits is precisely the owner contemplated by 
this statute against whom the building owner is to 
have recourse ; and I think that sect. 97, construed 
In this way, tallies exactly with it. That section 
enacts that in respect of expenses to be borne, the 
owner immediately entitled in possession to pre- 
mises, or the occupier thereof, shall, in the first 
instance, pay such expenses, with this limitation, 
that no occupier shall be liable to pay any sum 
exceeding the amount of rent due or to become due 
from him in respect of the premises. The owner 
immediately entitled in possession prima facie 
would be the person to pay, and the cfause 
has not contemplated cases where the tenant in 
fee might be in possession of the land. I think 
that the clause refers to the definition in sect. 8 of 
the word owner, and it means, ** in the receipt of the 
improved rents and profits," and is put in contradis- 
tinction to an occupier living upon the premises, 
because the first is liable to the entire demand, and 
the other is liable only to the extent of the rent that 
might be due or become due from him. Therefore, 
if Mr. Hunt was bound to go against the under-lessees, 
instead of getting the whole from the original lessee, 
his remedies against them would be limited in each 
instance to the amount of the rent due or about to 



accrue due from them to Harris. I think that this 
was what was in contemplation, making the party 
entitled to the permanent interest liable, because 
by sect. 74, if the " owner " cannot be found, or will 
not pay, the adjoining building owner has the right 
to sell the premises. What the section exactly 
means I do not pretend to say, and whenever a 
building owner comes to exercise such a right, it 
will behove him to act warily, and to sell only the 
interest of the party who makes default. But it 
would be strange if the premises could be sold and 
the fee-simple of one of the landowners, against 
whom the statute has not given any remedy, could 
be broken up in consequence of the default of ft 
sub-lessee, who might have, as in the present case^ 
an interest only for four years and a half. To my 
mind the statute has a thoroughly rational and con- 
venient interpretation upon the principle I have 
stated. I do not mean to say but that the owner 
in fee-simple may be liable, and somebody else alsol 
I do not pronounce any opinion upon that. But my 
opinion is, that an action will lie against the owner 
of the long term who has underlet the premises, and 
who is entitled to the rack rents, and not against 
the parties to whom he has underiet. The cases 
adverted to throw little light upon the question 
before us. In the case of Evelyn v. Whichcord^ 
Evelyn was the owner in fee who had leased 
the land to one Searle at a peppercorn rent 
under a covenant with Searle to build houses 
on the land so let, and the claim made by Which- 
cord, who was the district surveyor, was for survey- 
ing the houses wliich Searle was building, and in 
respect of which Searle was the person for whom 
the service was done, and on his becoming bank- 
rupt Whichcord made a claim for his fees under 
sect. 51 of this Metropolitan Buildings Act on 
Evelyn, the owner of the fee-simple. The judg- 
ment was, that he was not the owner within the 
definition in sect. 8, because, as stated in the judg- 
ment of Crompton, J., it is enacted that the word 
owner shall apply to a person entitled to the rents 
and profits, whereas a peppercorn rent cannot be 
called a rent or profit. I am reported to have only 
said in that case, ** Under the peculiar circumstances 
of this case I read the statute as my Lord does." It 
was very clear to my mind in that case that it was 
the duty of the judges to look a long way round 
before they shifted the liability to pay the surveyor 
from the builder to the owner of the fee-simple. 
The statute makes the man entitled to receive the 
rents and profits liable. I consider that the bene- 
ficial interest was in the lessee of the term, and not 
in the person entitled only to a peppercorn rent. 
That case throws very little light upon the present 
one, because it has nothing to do with the rights 
created by proximity between building owner and 
adjoining owner; and it is contended that the 
liability of builders to surveyors is totally different 
from that of the adjoining owners to building owners. 
The same observation, to my mind, applies to the 
case of Movriiyan v. Lahaltnondiere. There a chapel 
had been let by Mourilyan to one Neill for twenty, 
one years, with a covenant by NeiU to keep it 
in repair. I do not understand that it adjoined 
anything, or that there was any question of build- 
ing owner or adjoining owner. The conditions of 
the lease were not periormed, and the west end of 
the chapel was in a dangerous state, and the com- 
missioners thereupon after a survey pulled down 
the west end as per te dangerous, not in the least 
degree because it was a benefit to the adjoining 
house. When the west end was pulled down, it 
was found that the residue of the chapel was also 
dangerous, whereupon a further order was made to 
pull down the residue of the chapel, and the residue 
was pulled down. These were the expenses in 
question; and then, as between Labalmondiere^ 



294 



MAGISTRATES'^ CASES. 



C. P.] 



Hunt and another r. Harris. 



[C. P. 



be in want of repair, and the pits, gave the deft, 
notice under sects. 83 and 85 of the Metropolitan 
BuUdings Act 1855 (18 & 19 \nict. c. 122) of the 
work which required to be done to it. No arrange- 
ment was made between the pits, and the deft, as to 
the execution of the works and the proportion in 
which thcj were to be paid for, and eventually the 
pits, and the deft, were severally served with the 
notice set out in the declaration under sect. 72 of 
the Act. The pits, executed the works specified in 
the notice, and brought the present action to recover 
from the deft, the sums of 52/. 15#. Sd and SBL Us, Id,, 
being respectively one moiety of the cost of rebuild- 
ing the wall and the cost of making good the internal 
works on the side of No. 37. 

A rule was obtained on behalf of the deft, to 
enter the verdict for him, or a nonsuit, on the 
ground that he was not the owner witfain the mean- 
ing of the Metropolitan Buildings Act 1855. 

By sect. 3 (the interpretation clause) of that Act 
the word " owner" is applied to " every person in 
possession or receipt either of the whole or of any 
part of the rants or profits of any land or tenement, 
or in the occupation of such land or tenement other 
than as a tenant from year to year, or for any less 
term, or as a tenant at will." 

Sect. 73 enacts that 
.If the owner or occupier to Trhom notice Is given as last 
aforesaid fails to comply, as speedily as the nature of the cose 
permits, with the requisition of such notice, the said commis- 
sioners may make complaint thereof before a justice of the 
peace ; and it shall be lawful for such justice to order the 
owner, or, on his default, the occupier of any such structure 
to take down, repair, or otherwise secure, to the satisfaction of 
the surveyor who made such surrey as aforesaid, or of such 
other surveyor as the said commissioners mav appoint, such 
structure or such port thereof as appears to him to be In a 
dangerous state, within a time to be fixed by such jusUce ; 
and in case the same is not taken down, repaired, or otherwise 
secxired within the time so limited, the said commissioners 
may with all convenient speed cause all, or so much of such 
structure as is in a dangerous condition, to be taken down, 
repaired, or otherwise secured, in such manner as may bo 
requisite; and all expenses incurred by the said commis- 
sioners in respect of any dangerous structure, by virtue uf the 
second part of this Act, shall be paid by the owner of such 
structure, but without prejudice to his right to recover the 
same from any lessee or other person liable to the expenses 
of repairs. 

By sect. 83, amongst the rights given to a building 
owner in relation to party structures is that of per- 
forming any necessary works incident to the con- 
nexion of party structure with the premises adjoining 
thereto. 

By sect. 84 the adjoining owner may require the 
building owner to build chimneys, jambs, flues, &c. 
for his convenience. 

By sect. 85 

No building owner shall, except with the consent of the 
adjoining owner or in oases where any party structure is dan- 
gerous. In which cases the provisions hereby made as to 
dangerous structures shall apply, exercise any right hereby 
given in respect of any party structure unless he has given at 
the least three months previous notice to the adjoining owner 
by'dellvering the same to him personally, or by sending it by 
post in a registered letter addressed to such owner at his last 
known place of abode. 

Sect. 88 provides that in cases of the repair or re- 
building of party structures the expense shall be 
borne by the building owner and adjoining owner in 
due proportion, regard being had to the use each 
owner makes of such structure. 

By sect. 97, when expenses are to be borne by the 
owner of premises, it is enacted, inter alia, that 

1. The owner Immediately entitled In possession to such 
premises, or the occupier thereof. shaD in the first instance iiay 
•nch expenses with this limitation, that no occupier shall be 
liable to pay any sum exceeding in amount the rent due, or 
that will thereafter accrue due from him in respect of such 
premises during the period of his occupancy. 

2. If there are man owners than one, every owner shall be 
liable to contribute to such expenses in proportion to his 
interest. 

5. Any occupier of premises who has paid any expenses 
ukider this Act, may deduct the amount so piaid from any rent 
payable by him to any owner of the same premises, and 
any owner of premises who has paid more than his due 



proportion of any expenses, may dednot the amoont so ormt'*^ 
paid from any nmt that may be payable by him to any otber 

owner of the same premises. 

Coleridge^ Q. C. and Day showed cause and con->- 
tended that the pits, were entitled to charge the 
deft, as owner, and that the present case was dia* 
ting^hable from Mourilyan v. Lababndndiere, 1 KL &- 
El. 533, where the sub-lessee had the whole house. 
In this case the tenant who had the unstamped^ 
lease was in law a mere tenant from year to year, 
whatever might be his right to a lease in equity • 
(Cbicen v. Phiilips, 33 Beav. 18.) 

Hoggins, Q. C. supported the rule and relied on; 
Mourifyan v. Labalmondiere, cited above. He referred, 
also to 

Evelun v. irhichcord, 1 E. B. ft £. 126 ; 
Tid<^ V. MoUett, 16 C. B., N. S., 298; 10 L.T. Rep. 
380. 

Erle, C. J. — ^This was an action by one adjoining ' 
owner against another adjoining owner to recover a 
contribution in respect of a party-wall, which vras 
in a dangerous state, and was ordered by the Com- ' 
missioners of Police to be pulled down by virtue of 
the powers in the Metropolitan Buildings Act. For 
the purposes of the present rule it must be taken 
tliat the pits., the owners on the east side, had given 
all the notices necessary under the Act to entitle- 
them to call upon Harris, the alleged owner on the 
west, for a contribution to this party-wall. It - 
appeared at the trial that Harris held the premises - 
on the west side of the pits, upon the terms upon 
which the greater part of the house property within 
the Metropolitan Buildings Act is held, namely, 
that he had a long lease, say for eighty or ninety 
years, probably at a ground-rent, and that he wa» 
making a considerable profit by the improved rent^ 
having let out the premises in floors ; that is, the ^ 
ground floor by lease to one person for twenty-one-' 
years, and the two upx>er floors to another person 
under an agreement for seven years, M'hich, accord-- 
ing to the case of Coven v. Phillips, before the M.R, 
gives him in equity all the rights of a legal estate '. 
for the seven years, though it was in law only an 
agreement. As to the residue of the premises there 
was no evidence how it was disposed of, but it was 
not occupied by Harris, and I assume for the purpose 
of the present judgment that it was occupied by a ' 
person unknown, for a term unknown. Harris being - 
in receipt of the rents and profits in the manner 
that I have mentioned, the elaim is made against 
him, and it seems to me that under sect. 3 he clearly 
is the "adjoining owner." By that section the 
word "owner" is applied to every person in posses- 
sion or receipt either of the whole or of any part 
of the rents or profits of any land or tenement, or 
in the occupation thereof other than as tenant from 
year to year. He wais the owner in possession and 
in receipt of all the rents and profits of this tene- 
ment, and he is the adjoining owner. Then 
the party-wall having been pulled down and 
a claim made against Mm, coming within the defi-^ 
nition of owner, he says, "I am not the owner, 
because I am not in the immediate occupation of 
the premises." But, as I read the statute, the action 
is properly brought against him. The wall was a* 
dangerous structure. Part the second of the Metro- 
politan Buildings Act contains provisions for pulling 
down dangerous structures, and sect 73 gives the 
building owner, who is to puU down the structure 
and build up another in its place, a right to demand 
repayment of the expenses. It says, '''all ex- 
penses incurred" (I leave out the words, "by the 
said commissioners," because the building owner is 
in the place of the commissioners — all expenses in- 
curred by the building owner — as Iread it)/* in respect 
of any dangerous structure shall be paid Irf the owner* 
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M Buch 8tnictiire» but without prejudice to his right 
to recoyer the same from any lessee or other person 
liable to the expenses of the repairs." It seems to 
me to be perfectly clear that the party upon whom 
tiie duty of payment is cast is the owner of the 
structure within the meaning of sect. 8, namely, a 
person in possession or receipt of the rents or profits 
of the premises, that is to say, the person having a 
beneficial lease, or entitled to it. The words " with- 
out prejudice to his right to recover the same from 
anj lessee or other person liable to the payment of 
such expenses of repairs" clearly refer to the 
owner of a long term who has underlet the premises. 
There isa very great convenience in giving to the buUd- 
tng owner, having all the rights of the commissioners, 
a recourse in the case of a party structure, to one 
owner of the entirety of the premises, an ascer- 
tained party fr^m whom one payment may be 
obtained, and there would be a great inconvenience 
in holding that the buildingowner must haverecourse 
to every one of the lessees of the adjoining house, 
where it is let out, as in the present case, to different 
sub-tenants for different terms. There is. great 
convenience in requiring the owner of the entire 
house to pay the whole amount and adjust it with 
the sub-tenants according to their respective con- 
tracts. There would be great inconvenience in 
requiring that the building owner should have 
recourse to each of the sub-tenants to ma^e them 
pay for the building up a party-wall. For, take the 
caite of the man who has taken one floor of the 
house for a term, of which only four and a half 
years remain, it would be an enormous injustice to 
make him pay the entire expense of building up that 
portion of the party-wall which adjoins his floor. 
That the statute contemplated something in the 
nature of a permanent interest in the adjoining 
owner of the whole of the premises, appears from 
sect. 84, which enables the adjoining owner, while 
the process of restoration is going on, to require the 
building owner to build chimneys, jambs, recesses, 
and other like works belonging to the permanent 
structure of the adjoining house. It sesms much 
more reasonable to give the right to insist on modi- 
fications of the structure of the party- w^l to the 
person entitled to the long lease of the entirety of 
the premises than to allow such a right to be 
exercised according to the caprice or convenience of 
the persons having leases of the separate floors. 
One might require one line of flue and another 
another, and so on. It seems to me that the lessee 
for a long term in receipt of the improved rents 
and profits is precisely the owner contemplated by 
this statute against whom the building owner is to 
have recourse ; and I think that sect. 97, construed 
in this way, tallies exactly with it. 'niat section 
enacts that in respect of expenses to be borne, the 
owner immediately entitled in possession to pre- 
mises, or the occupier thereof, shall, in the first 
instance, pay such expenses, with this limitation, 
that no occupier shall be liable to pay any sum 
exceeding the amount of rent due or to become due 
from him in respect of the premises. The owner 
immediately entitled in possession priind facie 
would be the person to pay, and the cunuse 
has not contemplated cases where the tenant in 
fee might be in possession of the land. I think 
that the clause refers to the definition in sect. 3 of 
the word owner, and it means, "in the receipt of the 
improved rents and profits," and is put in contradis- 
tinction to an occupier living upon the premises, 
because the first is liable to the entire demand, and 
the other is liable only to the extent of the rent that 
niight be due or become due from him. Therefore, 
if Mr. Hunt was bound togoagainst the under-lessees, 
instead of getting the whole from the original lessee, 
his remedies against them would be limited in each 
instance to the amount of the rent due or about to 



accrue due from them to Harris. I think that this 
was what was in contemplation, making the party 
entitled to the permanent interest liable, because 
by sect. 74, if the " owner ** cannot be found, or will 
not pay, the adjoining building owner has the right 
to sell the premises. What the section exactly 
means I do not pretend to say, and whenever a 
buildingowner comes to exercise such a right, it 
will behove him to act warily, and to sell only the 
interest of the party who makes default. But it 
would be strange if the premises could be sold and 
the fee-simple of one of the landowners, against 
whom the statute has not given any remedy, could 
be broken up in consequence of the default of a 
sub-lessee, who might have, as in the present case, 
an interest only for four years and a half. To my 
mind the statute has a thoroughly rational and con- 
venient interpretation upon the principle I have 
stated. I do not mean to say but that the owner 
in fee-simple may be liable, and somebody else alsol 
I do not pronounce any opinion upon that. But my 
opinion is, that an action will lie against the owner 
of the long term who has underlet the premises, and 
who is entitled to the rack rents, and not against 
the parties to whom he has underlet. The cases 
adverted to throw little light upon the question 
before us. In the case of Evelyn v. Whichcordy 
Evelyn was the owner in fee who had leased 
the land to one Searle at a peppercorn rent 
under a covenant with Searle to build houses 
on the land so let, and the claim made by Which- 
cord, who was the district surveyor, was for survey- 
ing the houses which Searle was building, and in 
respect of which Searle was the person for whom 
the service was done, and on his becoming bank- 
rupt Whichcord made a claim for his fees under 
sect. 51 of this Metropolitan Buildings Act on 
Evelyn, the owner of the fee-simple. The judg- 
ment was, that he was not the owner within the 
definition in sect. 8, because, as stated in the judg- 
ment of Crompton, J., it is enacted that the word 
owner shall apply to a person entitled to the rents 
and profits, whereas a peppercorn rent cannot be 
called a rent or profit. I am reported to have only 
said in that case, " Under the peculiar circumstances 
of this case I read the statute as my Lord does." It 
was very clear to my mind in that case that it was 
the duty of the judges to look a long way round 
before they shifted the liability to pay the surveyor 
from the builder to the owner of the fee-simple. 
The statute makes the man entitled to receive the 
rents and profits liable. I consider that the bene- 
ficial interest was in the lessee of the term, and not 
in the person entitled only to a peppercorn rent. 
That case throws very little light upon the present 
one, because it has nothing to do with the rights 
created by proximity between building owner and 
adjoining owner; and it is contended that the 
liability of builders to surveyors is totally different 
from that of the adjoining owners to building owners. 
The same observation, to my mind, applies to the 
case of Movri/van v. Labalmondiere. There a chapel 
had been let by Mourilyan to one Neill for twenty- 
one years, with a covenant by Neill to keep it 
In repair. I do not understand that it adjoined 
anything, or that there was any question of build- 
ing owner or adjoining owner. The conditions of 
Uie lease were not pe^ormed, and the west end of 
the chapel was in a dangerous state, and the com- 
missioners thereupon after a survey pulled down 
the west end aa per se dangerous, not in the least 
degree because it was a benefit to the adjoining 
house. When the west end was pulled down, it 
was found that the residue of the chapel was also 
dangerous, whereupon a further order was made to 
pull down the residue of the chapel, and the residue 
was pulled down. These were the expenses in 
question; and then, as between Labalmondiere; 
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who was the Comnussioner of Police, and Moa- 
lilyan, the owner in fee, the court cwne to the 
conclusion that Mourilyan ought not to have 
been proceeded against in the first instance. There 
iS) I think, a distinction between that case and the 
present ; but in one point of view it is in fayour of 
the judgment I have come to. The court there say, 
that the action ought not to have been brought 
against the owner of the fee, but against the inter- 
mediate lessee entitled to the rents and profits. I 
consider that Neill, during his lease for twenty- 
one years under a covenant to repair, stood exactly 
in pwijut-e with Harris in the present case. Accord- 
ing to the terms of the lease, Harris was making im- 
proved rents by letting to the under-tenants who 
held from him, and although the case does not say 
whether he got anything by the investment of the 
money, he intended it to produce a profit. So Neill 
was making a profit of the chapel by letting parts 
of it, for I assume that he was making a profit by 
lettiiig the pews, and he had twenty-one years of the 
entirety under a covenant to put it in repair, and he 
was bound to rebuild it if it was faliing down or 
was taken down by the Commissioners of Police in 
conseq uence of its bad condition, and he was the 
person within the reasoning of that decision who 
ought to have been called on to pay for the very reason 
that Harris ought to be called on here. It wo^ild be 
a source of infinite dispute and litigation if, without 
making Harris pay the whole, the building owner 
had to go against the under-tenants. Harris has a 
remedy against each of them. I am obliged to Mr. 
Hoggins for bringing these matters forward, and 
in coming to the conclusion at which I have arrived 
I do not in the smallest degree contravene any of 
the authorities referred to. 

Btles, J. — ^Af tcr the manner in which my lA)rd 
iias dealt with this case, I will only add a very few 
words. I very much rejoice that we have had an 
opportunity of reconsidering the whole question this 
morning, and of hearing Mr. Hoggins. I cannot 
conceive, as the case at present stands, that any doubt 
can now remain upon the question. I think it right 
to say that, as far as I may venture to pronounce 
an opinion, all the three cases of Mourilyan v. 
Labahnondiere^ Evdifn v. Whichcord and Cowen v. 
FhilUps are rightly decided. In the first case it 
was held that the party who was a tenant for 
twenty-one years under a covenant to repair was the 
party liable, and further that he was the only party 
uable, and that his remedy was by contribution 
amongst the other parties who were liable to him. 
It is quite unnecessary to discuss the reasons why, 
but, on a full examination of the statute, I come 
to the conclusion that there is no reason whatever 
for impugning the soundness of that decision. The 
next case, as my Lord has pointed out, is the case of 
Evelyn V. Whichcordf where it was held that a receiver 
of a peppercorn rent was not in the beneficial occu- 
pation of the rents and profits, and therefore could 
not be the owner within the meaning of the statute. 
The third case was Cowen v. PMUips, and it is 
to this effect, that though a man, in point of law, 
may be a tenant from year to year, yet, if he has 
a contract for a term, he must be taken in a 
court of equity to be possessed of that interest, 
because equity considers that to be done which is' 
contracted to be done. It is to be observed that 
a statute must receive the same construction in 
a court of law as in a court of equity. That case 
certainly shows, that if a person has a contract for 
a beneficial term, paying rent and putting into 
repair for twenty-one years, he would be the party 
liable to pay in the first instance under the 
statute. Every one of those cases is quite con- 
sistent with our decision here. This is an ac- 
tion by a building owner against the adjoining 



owner for contribution. PrimA facie the deft. 14 
the pits.' companion in the ownership of these p: c* 
mises. In what way did not exactly appear* 
According to the definition of party-wall^ persons 
may have divided interests in party-walls ; they 
may be joint tenants or tenants in common ; or, ia 
the case of parallel freeholds, the upper portions of 
a wall may belong to the owner on one side^ and the 
lower portions to the owner on anoth^ ; but in this 
case^ whatever his interest, it is plain that the deft. 
is the ''owner" both within the meaning of the Act 
of Parliament and in the popular sense of the word. 
It seems to me he is more than that ; he is the occa- 
pier of the party- wall. It ai^ars that the groand- 
floor and the basement are let to one tenant, and the 
two upper floors are let to another tenant ; and, by 
the terms of a letting which we have not asccar- 
taincd, the residue of the house, or a portion of it^ 
is let to anoUier. What is there \o snow that the 
demise of these tenements carries any interest what- 
ever in the party-wall ? Extreme cases, it is said^ 
ought not to be put ; but, on the other hand, ex- 
treme cases test principles. It seems to me that in 
this case it is plain the deft, is owner, and as far as 
I can see he is the occupying owner ; and there is 
nothing in the case to show that any other person 
Uian himself is either the owner or occupier of the 
party-wall. We do not find that he demised any 
portion of the party-wall. That is a point upon 
which the case is silent. I should be astonished, if 
I took a lease for a term greater than from year to 
year, if I was told that it included a demise of a 
portion of the party- wall. After what my Lord has 
said I quite agree with his decision ; and I cannot 
say that I now entertain any doubt that this verdict 
ought to stand. 

M. Smith, J. — ^I am of the same opinion. It ma^ 
be difficult to put a definite construction upon this 
statute. The best the court can do is, to look nar* 
rowly to the facts of each case. I think that in this 
case the deft, answers the description of " owner" 
in the statute. He is in the immediate possession 
of the whole of the rents and profits, and therefore 
the beneficial owner; and the evidence does not 
satisfy me that there are other persons who answer 
the description, and who ought, in the first instance^ 
to be sued. There may be other persons who are 
liable to contribute ; but finding that the deft, is a 
person clearly within the description of owner in the 
statute, and the evidence not satisfying me that 
there are other persons within the description who 
ou^t in the first instance to be sued, I see no reason 
for disturbing the verdict. I thoroughly^agree with 
my L'^rd that this is the best construction which the 
court has now put upon the statute. I quite as 
with the decision of the M. R. in Cowen v. jmM 

but our judgment does not turn on the point : 

in that case. On the other point I think the pit. is 
entitled to keep the verdict, and therefore I agree 
that the rule should be discharged. 

Hule diMcharged, 

Attorney for the pit., C. Harcourt, 
Attorney for the deft., W, P. Scott. 

Friday, April 28, 1865. 
CoMLBY (app.) V. Carpenter (resp.) 

Local Tvrnjnke Act-^Cirencester Roads Act 1863— 
Construction — Liahiliiy to subsequent tolls on the same 
dav — Staqe coach or waggon — 16 j" 17 Vict, c 90, 
schedule U, 

A Local TurrtpUot Act imposed certain toBs on horscM 
drawing (1) any coach, stage-coach, diUgencej vo% 
caravcui, sociable^ ^ ; (2) any waggon^ wain, cart^ van. 
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caravan^ dnuf^ ^. ; onbf on» toll to be taken in rttpect 
of such hone on one day, except in thecase of a** stage' 
coachf diligence^ omnibust ooii, caravany Aaise, cart^ 
chair, hreaky or stage toaggon, or other stage carriage 
^eotwofiag passengers or goods for hire or reward^* on 
which tous were impded every time of passing or 
r^fHusing, Tike tqtp. was a common carnuin, travel- 
Ung on stated dags of the week through one of the 
turnpikes at which tous were collected under the Act, 
with a covered caravan or cart on four wheeh, drawn 
sometimes by one and sometimes by two horses, but not 
-travelling at a rate exceeding fowr miles an hour, 

. Be used his caravan chi^y for conveyance of goods, 
but took passengers on occasions. The caravan was 

. not licensed under the Stage Catriages Act, but duty 
was paid far it as for a carriage used by a common 
corner under 16 j* 17 Vict. c. 90, schedule D. : 

SM, that the app*s caravan was liable to pay toll on 

repassing through the turnpike : 
Batwell V, ^chmond distinguished. 

Case stated by justices under 20 & 21 Vict. 

CASB. 

The lesp. having appeared upon summons before 
us the undersigned, to answer to the said iuforma- 
tion, it was thereupon proved upon the part of the 
aaid app., that he is a common carrier, living at 
Cirencester, and travelling between that town and 
the town of Cheltenham every Tuesday and Thurs- 
•day, that he so travels sometimes with a covered 
caravan or waggon, on four wheels, and sometimes 
%ith a covered caravan or cart on two wheels, 
•drawn respectively by one or two horses, as the 
weight of a load or the state of the roads may 
require, and travelling at a pace not exceeding four 
miles an hour. That the said app. uses such cara- 
Tans principally for carrying goods for hire, but 
that he frequently conveys therein also passengers 
for hire ; that he is not licensed under the Stage 
Carriages Act for either of such caravans, but pays 
the duties of 2L 6s, Sd. and 1/. Qs, Sd, for the same 
xespectively as for carriages used by a common 
'Carrier under the 16 & 17 Vict. c. 90, schedule D. 
That on the day on which the alleged offence is 
•charged to have been committed, being Thursday, 
the 16th Feb. 1865, the app. travelled as usual from 
Cirencester to Cheltenhsim and back, with the said 
•covered caravan or cart on two wheels, and wliich 
'On that occasion was drawn by one horse. That on 
-the morning of the day in question the app. con- 
veyed goods in such caravan from Cirencester to 
Cheltenham, and in the afternoon conveyed goods 
trherein from Cheltenham to Cirencester, and in 
each case delivered such goods according to the 
directions thereon, and received payment for the 
•carriage and delivery thereof according to a usual 
scale adopted by him. That he also, on the day in 
question, conveyed one passenger on each journey, 
and received payment of such passenger. That the 
4ipp, travels nrom Cirencester to Cheltenham along 
the turnpike-road between these towns, and which 
is one of the district roads which are repaired and 
maintained under the provisions of the Cirencester 
Boads Act 1862. That there is a turnpike or toll- 
:gate upon such rqad in the parish of Stratton, called 
the *' Stratton-gate," and that the rosp. is the 
•collector of tolls at such gate. That on the morning 
of the day in question the app.-passed through the 
said gate on his way to Cheltenham, and was 
charged bv the resp. a toll of 6dL for the horse 
idrawing the said caravan, and paid the same, and 
that on the afternoon of the same day (but before 
•twelve o'clock at night), the app. repassed through 
the said gate on his return to Cirencester, and was 
then again charged by the resp. a toll of Qd, for the 
Mme horse drawing the same caravan, which second 
Jlon the app. thereupon paid under protest 



The Cirencester Koads Act 1862 was put in 
evidence. The preamble of such Act recites an Act 
passed in the sixth year of the reign of Geo. 4, 
c cxliii., intituled " An Act for maintaining and 
improving certain roads leading to and from the 
town of Cirencester in the county of Gloucester,** 
which last-mentioned Act was also put in evidence^ 
and contains the following sections : 

And be it farther enacted that It shall and may be lawful 
for the said truetees, and for any person or pereons to be 
appointed collector or collectorB of the tolls to be taken by 
Tirtae of this Act, to demand and take the tolls hereinafter 
mentioned, at the several orrespooUve tollgates, or tampikee* 
or toll-bousea, or side gates, or side bars, or chains whioh 
shall be erected or placed by virtue of this Act in, upon, 
across, or on the side or sides of the aald roods, and on every 
day, snoh to be computed from twelve of the clock at night to 
twelve of the clock in the next saoeeedlng night (that is to say). 

For every horse or other beast drawing any coach, stage- 
coach, diligence, van, caravan, sociable, barlin, landau charlof, 
vis-jirvis, barouche, phaeton, chaise, marine calashe, curricle, 
chair, gig, whiskey, hearse, Utter, chaise, or other such like 
carriage, the som of 9d, 

For everv horse or other beast drawing any waggon, wi^o, 
cart, or other such like carriage having the fellies of the 
wheels thereof of the breadth of six inches or upwards at the 
bottom or soles thereof, the sum of ttcf., aad having the folliea 
of the wheels thereof of the breadth of four and a hslf inches 
or upwards, and less than six inches at the bottom or soles 
thereof, the sum of 7idL, and having the fellies of the wheels 
thereof of less breadth than four and a half inches at the 
bottom or soles thereof, the sum of fkL 

For every horse, mule, or ass, laden or unladen, and not 
drawing, the sum of 2(1 

For every drove of oxen or neat cattle, the sum of It. SdL 
per score, sjid so in proportion for any less number, and for 
every drove of calves, swine, sheep, or lambs, the sum of lOdL 
per score, and so in proportion for any less number: 

Which said sums of money or tolls shall be demanded and 
taken before any horse, mhle, ass, beast, or other cattle what- 
soever shall be permitted to pass through any tollgate, or turn- 
pike, orBide-gate,or side-bar. or chain miich shall be erected or 
placed by virtue of this Act in, upon, or across the said roads, 
or on the sides thereof, or any part thereof, and which said 
respeotlve tolls shall be and are hereby vetted in the said 
tmstees and shall be applied for the purposes of this Act ia 
manner hereinafter directed. 

Provided always, and be it further enacted, that in case the 
toll hereby authorised to be taken shall have been paid for the 
pesshog of any horse, beast, or cattle through any of such toll- 
gates, turnpikes, or side-gates, such horse, beast, or cattle 
shall, C4x>n a ticket denoting such payment on that day being 
produced, be permitted to pass tolufreo through the same toll- 
gate, turnpike, or side-gate, and also through snoh other gate 
or gates (if any) as the ticket for such payment shall free, at 
any time or times during the same day, to be computed as 
aforesaid, except any such horse, beast, or cattle shall return 
drawing a different waggon, wain, cart, or other such carriage, 
in which case snch horse, beast, or catU^ shall be again liable 
to toll in respect thereof, anything in this Act contained to the 
contrary thereof in anywise notwTthstendlng. 

Provided also and be it further enacted, that the tolls hereby 
made payable for and in respect of horsee or beasts drawing 
any stage-coach, diUgenoe, van, caravan or stage-waggon, or 
oUier stage -carriage conveying passengera or goods for pay or 
reward, shall be payable and paid every time of passing or re- 
passing along the said roads or any of them. 

The case then set out sects. 13 and IG of the Act 
of 18G2, which substantially re-enacted the toll- 
imposing clauses of the previous Act; imposing, 
however, the toll of 6d. on every horse drawing any 
" waggon, wain, cart, van, caravan, dray, timber- 
carriage, steam-engine, or other machinery,? and 
exempting certain vehicles from a second payment 
of tolls on the same day by the following clause : 

Sect 20. The tolls hereby made payable for or In respect of 
horses or beasts drawing any stage-coach, diligence, omnibus, 
van, caravan, chaise, cart, chair, break, or stage-waggon, or 
other stage-cairiage conveying nassengere or goods for hire or 
reward shall be payable and paid every time of passing or re- 
posing along the said roads or any of them. 

On the hearing of the said information it was 
treated as an admitted fact on both sides that under 
the said Acts the sum of 6d, demanded and paid in 
respect of the app.'s caravan on the first time of the 
same passing the said gate as before stated, was the 
toll legally and properly payable in respect thereof ; 
but it was not proved or admitted before us whether 
sudi toll was payable under the said Act of 6 Qeo, i 
as continued by sect. 18 of the Act of 1862, of 
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whether the same was payable by virtue of sect. 16 
of the said Act of 1862. 
The app. contended : 

1. That his cararan was not a carriage conveying 
passengers or goods for hire or rewaitl within the 
meaning of sect. 20 of the said Act of 1862, and that, 
therefore, the horse drawing the same was not liable 
to pay toil on each time of passing through the said 
gate. 

2. That, according to the construction of such 
section, the stage-carriage thereby made liable to 
pay toll every time of passing along the turnpike-road 
means a stage-carriage licensed as such under the 
8tage Carriage Act (2 & 3 Will. 4, c. 120). 

The resp. contended : 

1. That the caravan driven by the app. was a 
fitage-carriage conveying goods for hire or reward 
within the meaning of the said section, and that, 
therefore, the horse drawing the same was liable to 
pay toll on each time of passing through the said 
gate. 

2. That, according to the true construction of 
•uch section, a carriage which is used as a regular 
conveyance for goods and passengers between cer- 
tain places at stated times on fixed dates, and in 
respect of which duty is paid under the 16 & 17 
Vict. c. 90, schedule D, as a carriage used by a com- 
mon carrier, is a stage-carriage and liable to tolls on 
each time of passing, notwithstanding that by 
reason of such carriage travelling at a pace not 
exceeding four miles an hour, the same may not be 
licensed or required to be licensed under the Stage 
Cairiage Act. 

8. That, by giving the said section the construc- 
tion contended for by the app., no meaning is 
attached to the words "or goods '' contained therein, 
inasmuch as a stage-carriage is defined by the Stage 
Carriage Act, and means " a carriage used or em- 
ployed for the purpose of carrying passengers for 

Whereupon we, the said justices, were of opinion 
that the app.'s caravan was a stage-carriage convey- 
ing goods for hire within the meaning of the said 
Act, and that the same was liable to toll on each 
time of passing and repassing along the said turn- 
pike-road, and we therefore msmissed the said in- 
formation. 

The question fbr the opinion of the court is, 
whether, upon the above facts, the app. was legally 
chargeable with the toll of (kl, in respect of the 
said caravan, on the occasion of his repassing along 
the said turnpike-road on the day mentioned in the 
said information. 

Kingdon appeared for the app., and relied on the 
judgment of the court in 

EatweU v. Richmond, 12 L. T. Bep. N. S. 52. 

The resp. did not appear. 

WiLLBB, J. — In this case the court has sustained 
considerable inconvenience from the fact that no 
counsel was instructed to argue on the part of the 
resp. Probably, from having heard only the argu- 
ment on behalf of the app., my mind has fluctuated 
considerably ; but at last, on the best consideration 
which I have been able to give to the case, I have 
come to the conclusion that the decision of the jus- 
tices was right. I am not desirous to throw any 
doubt on the decision of the court in the case of 
EatweU V. Bichmond, I give my entire assent to that 
case. But comparing the Act of Parliament there 
with that now before us, it appears to me that the 
expression " conveying passengers or goods " in this 
Act is substantially different from that on which a 
construction was put in EatweU v. Richmond. The 
conclusion to which I have come in this case is 
jrimilar to that to which the court there came, be- 



cause, whereas it was there held that, on the true 
construction of the statute, a stage-carriage meant 
to be excepted from the exemption was a stage> 
carriage licensed as such by the Act relating to tiie 
Inland Revenue, without reference to the particular 
employment of the carriage at the time of |»assing 
through the gate ; so here my impression is, that 
all carriages which fall within the more extensive- 
description of stage-carriage in this case must pay 
on repassing through the gate, without reference to> 
the fact of there being actually passengers in them,, 
or goods, provided they are carriages intended to be 
stage-carriages for the conveyance of passengers or 
goods, and are travelling on the road for that purpose.. 
The expression " for the conveyance of passengers or 
goods" may be intended to denote either the employ- 
ment of the carriage at the moment when it passes 
through the turnpike-gate, or the employment for 
which it is destined, and in which it is engaged at 
the time, although not at the moment earning 
money for any particular person or goods. I think 
that the latter is the true construction, and that 
the app.'s carriage fell within it, and that the con- 
clusion arrived at bv the magistrates was correct. 
The inconvenience of requiring a search to be made 
of each carriage coming through the gate wa» 
pointed out in EatweU v. Richmond, and my decisions 
here follows out the same train of argument. More 
effect will be given to the language of the Act, 
especially to the words " or goods,** by adopting the 
decision of the magistrates, than by putting on the 
words the construction suggested by Mr. l^gdou^ 
to which my mind inclined at first. 

Byles, J.— I am of the same opinion. It seem» 
to me that the vehicle might fall within both of 
the single-toll imposing clauses. The first of them 
seems to comprehend vehicles of a superior class to 
the second, but the app.*s caravan or cart might fall 
within either of them. This, however, is immateriaL 
If any ordinary vehicle, belonging to one owner, 
goes through the gate once and returns on the 
same day, it does not pay the toll again, because 
the toll would fall twice on the same person;, 
but where passengers or goods are carried, the 
incidence of the toll is on the passengers or 
goods, and the toll is to be paid twice. The app.'a 
vehicle falls clearly within the double-toll im- 
posing clause. A stage-coach means, I conceive, 
a vehicle regularly plying from place to place. The 
case finds that that was done by the app.'s vehicle, 
therefore it was a stage, probably a stage caravan or 
stage waggon. This being so, supposing it is 
adapted to carry passengers or used to carry passen- 
gers at times, or, to take the narrowest definition, 
supposing it to be both adapted and used for carrying 
passengers, it comes within the definition. I agree 
with my brother Willes that no doubt is to be thrown 
on the case of EatweU v. Richmond, I was not 
present at the argument in that case ; nor am I so 
conversant with the Act of Parliament on which it 
depended as to be able to form any opinion upon it 
without further consideration, but so far as I do see 
my way to a conclusion upon it, I agree with the- 
decision of the court. 

Keating, J. — ^I am of the same opinion. The 
difficulty in Mr. Kingdon's construction which I 
have not been able to overcome is, that he virtually 
strikes out of the Act of Parliament the words ''or 
goods.*' Our decision does not confiict with that in 
EatweU v. Richmond. The clause in the Act th«!e 
construed alluded to carrying passengers, and was 
quite different to that which applies to the present 
case. 

M. Smith, J.— I also think that the decision 
of the justices was right. The principal busiV 
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ness of the app/s cart was the coDveyancc of 
goods for hire, and though it occasionallj carried 
passengers, it falls within 25 & 26 Vict. c. 13, as 
being a stage-coach conveying g^oods for hire. It is 
said that this is not so, beotuse it is not a coach 
requixing a licence under the licensing Act, but 
neither does any carriage used for the conveyance 
of goods for hire. It is impossible otherwise to give 
effect to the words »*or goods." The cart is, as 
pointed out by my brother Byles, hired by different 
persons on the two journeys. The case of Eatweh 
V. Hichmond is distinguishable on the grounds 
pointed out by my learned brothers who were 
members of the court at that time. 

Judgment for the retp. 
Attorneys for the app., Lewis, Wood and Street, 



CBOWN CASES BESEKVEB. 

Reported by J. THOMnox, Esq., Barristei^at-Law. 

Saturday, April 29, 18G5. 

(Before Ealb, C. J., Ciian5ell, B., Blackbubn, 
MsLLOR and Smith, JJ.) 

Reg. V, Shaw. 

J^erfury — Sunday beer trading — In/ormation — Summone 
— Corroborative evidence — Indictiiient, 

Anindictment, for perjury, alleged that after the 18 ^ 19 
17c^ c. 118, K, was licensed to sell beer by retail on 
the premises; that he was dulu summoned to (qypear 
before justices acting in ana for the county of L. 

' to answer an information and complaint for selling 
beer in his house at B. during the prohibited hours on 
a Sunday ; that K. appearm at the petty sessions ; 
and that the deft, appeared as a witness for him and 
committed the alleged perjury. 

At the trial it appectred that a policeman reported the 
case to his superintendent, who went to the clerk of 
the justices and narrated what the policetnan had said, 
whereupon the clerk filled up a blank summons against 
K. The superintendent took the summons to a justice, 
who read it and signed it witlumt furtlicr inquiry, and 
the summons was served on K. K, appeared in pur- 
suance of it, and called the now deft, as his witness i 

Held, that it was not necessary on the tn'al of the indict' 
ment to prove that an information was laid as the basis 
of the summons : 

That if a jtarty appears before justices and allows a 
cltarge which they have jurisdiction to hear to be pro- 
ceeded with without objecting, he waives the want of an 
information or lummons : 

That justices of the county, under the IS ff 19 Vict. c. 
118, have jurisdiction to hear an offence against a 
beer-retailer of Sunday trading during the prohibited 
hours, and it is not necessary to allege that they are 
justices acting in and for the petty sessional division. 

Uftcere, whether, where the indictment alleaes that a 
party has been summoned to answer suck a charge 
before magistrates, that allegation ought not to be 
proved: 

Held also, that the corroborative evidence given at the 
tried was sufficient. 

Thomas Shaw was tried and convicted before me 
at the last assizes, 18G5, at Liverpool. 

The following is a copy of the indictment : 
Lancaahire to wit — ^The jaron of oar Lady the Qaeea upon 
their oath present, that heretofore and after the making of a 
certain Act of Parliament made and pamed in the Beaeion of 
Pariiament, holden in the eighteenth and nineteenth years of 
the reign of Her present Majeiity, intltnled ** An Aot to repeal 
the Act of the soTenteenth and eighteenth years of the reign 
of Her preeant Majesty, for further regulating the sale of beer 
and other liqnori on the Lord's day, and to snbstitnte other 
jlrovlaiottB *ln Hen thereof ;** to wit, on the Uth day of Dea 



A. D. 1864, at the township of Bartonwood, in the oonnty of 
Lancaster and within the petty seeeional divlaion of Warring- 
ton in the county aforesaid, one Samuel KUshaw wss a peraoa 
licensed to ftell beer by retaU to be drunk on the premisea. 

And the jurors aforeaald, upon their oath aforesaid, do 
further present that afterwords and within the space of six 
calendar months from the day of the committing of the alleged - 
offence next hereinafter mentioned, to wit, on the 11th I>ec. in 
the year last aforesaid, the said 8. Kllshaw was duly sum- . 
moned to appear before such of Her Majesty's justices of the 
peace acting iu and for the county of Lancaster aforesaid 
(being the county and place where the alleged offence next 
hereinafter mentioned was then and there and therein alleged 
to have been committed by htm the said S. Kllshaw, as therela 
mentioned), to answer before such Justices a certain Inform- 
ation and complaint against the said S. KUehaw then and 
there preferred and laid against him, and th^n and there de^^ 
pending before the said justices, for that he, the said S. Kil« 
shaw, had then and there and within the county and plaos 
aforesaid, unlawfully committed a certain offence against the 
said statute, to wit, that he, the said a Kllshaw, on the 11th ' 
Dea 1864, the said day being Sunday, at the township ot 
Burtonwood, in the county of Lancaster, being then and there 
a beerhouse keeper, and duly licensed to seU beer, ale and 
porter by retail to be drunk and consumed In his house and ' 
premises there situate, did open his house so licensed as afore- 
said for the sale of beer, ale and porter, after the hour of threA 
in the afternoon and before the hour of five in the afternoon^ 
to wlt^ at the hour of for^ minutes past four in the afternoon, 
contmry to the statute, ftc. 

And the jurore aforesaid, upon their oaths aforesaid, df9> 
further present, that the said S. Kllshaw duly appeared at th» 
petty sessions of the petty sessional division of Warrington^ 
holden at the township of Newton-in-Mackerfleld, in th» 
county of Lancaster, the same 1>elng the county dlTiition and 
place where the said alleged offence against the said statute 
was then alleged to have been committed by him the said Si. 
KIlBhaw as aforesaid, before Benjamin Pierpoint, Esq. and ' 
the Bev. Harold Hopley Sherlock, being and acting as two ot 
Her Majesty's justices of the peace in and for the county 
aforesaid, and thereupon then and there, to wit, on the 31st . 
Dec 1881, at the township of Newton-in-Mackerfleld, in tha 
county of Lancaster, before the said justices of the peace then 
and ttiere having competent authority then and there to hear 
and determine the same, the said charge and complaint 
against the said S. Kllshaw for the said alleged offence afore- 
said then and there depending as aforesaid before the sal^ 
justices aforesaid came In due form of law, to be then and.' 
there heard and determined by and before them the salA 
justices as aforesaid. 

And the jurors aforesaid, upon their oaths aforesaid, do 
further present, that upon the said hearing and determhiatios 
of the said charge and complaint so depending as aforesaid 
before the said justices as aforsaaid, Thomas Shaw, late of ttie 
township of Newton-in-Mackerfleld, in the county of Lan- 
caster, appeared as a witness for and on behalf of the said 9. 
Kllshaw, and was then and there in due form sworn and took 
his corporal oath on the Holv GK)spels of Qod, that the evidence 
he the said T. Shaw would then and there give should be the 
truth, the whole truth, and nothing but the truth, so help hluk 
God, by and before the said justices as aforesaid, and then and 
there having ccunpetent authority and jurisdiction to administer 
the sold oath ; and the jurore aforesaid upon their oaths afore- 
said, do further present, that upon the said hearing of the said 
information and complaint so depending as aforesaid before 
the said justices as aforesaid, it became and was a material 
question whether the said T. Shaw was in the house of the 
said a Kllshaw at all on Sunday, 11th Dec 18t^, and whether 
he had seen a certain policeman, to wit, John Todd, then and 
there and before the said jusUoes then pointed out and shows* 
to him the said T. Shaw, and whether be the said T. Shaw had 
been at Burtonwood aforesaid on the day and year last afore« 
said, or within a fortnight previous thereta 

And the jurore aforesaid upon their oaths aforesaid do further- 
present that the said T. Shaw, not having the fear of Gh)d> 
before his eyes nor regarding the laws of this realm, Imt 
seduced and moved by the malice and instigation of the devlL 
unlawfully, falsely, knowingly, wilfully and corruptly did 
swear and depose before the said justices aforesaid, and npoa 
the hearing and determination aforesaid of the said informa- 
tion and complaint so depending as af ore8ald,ln substance and 
to the effect following: that is to say, '*! was never in tha 
house (meaning the beerhouse of the said a Kllshaw) at all 
that day (meaning the said Sunday the 11th Dea 1864), and 
never saw the policeman (meaning the said J. Todd) before la 
my life. I never was in Burtonwood (meaning the township 
of Burtonwood aforesaid) at all that day (meaning the said 
Sunday last aforesaid). I had not been in it (meaning the 
township of Burtonwood aforesaid) for a fortnight before that 
day (meaning the said Sunday last aforesaid.)" Whereas ia 
truth and in fact he the said T. Shaw was, upon Sunday the 
11th Dec 1864, in the house of the said a KUshaw and saw the 
said J. Todd there then, as he the said T. Shaw at the time ha 
so swore then well knew. And whereas in truth and in fact 
the said T. Shaw had been at Burtonwood aforesaid on the 
day and year last aforesaid and within a fortnight previous 
thereto, as he the said T. Shaw at the time then well knew. 
And so the juron aforesaid upon their oaths aforesaid do say 
that the said T. Shaw on the day and year last aforesaid, la 
the township aforesaid in the county aforesaid, did unlaw-' 
folly commit wilful a&d oornipt perjnry, to the gnat d^ 
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^learare of Almighty God, in oontempk of our Lady the Queen 
wd her l^vn, and against the peace of our eald LMly the Queen, 
aer crown and dignity. 

•Od arraignment before plea pleaded it was ob- 
jected by the prisoner's counsel that the indictment 
did not show jurisdiction in the said justices to hear 
4Uid determine the information airainst the said S. 
Kilshaw. 

First, because, although it was alleged that the 
"Offence had been committed within the petty ses- 
sional division of Warrington, it was not alleged, 
nor did it anywhere appear, that the said justices 
had any jurisdiction whaterer within such petty 
sessional division. 

Secondly, because it did not show that the infor- 
mation against Kilshaw contained any offence over 
which they had any jurisdiction. 

It was afterwards — that is to say, in the coarse 
€l inquiry into the facts of this case— proved 
that the two magistrates named in the indictment 
•did, in Kilshaw's case, act as such within the petty 
sessional division of Warrington. 

Again, the only evidence at the trial before me of 
the fact of any information or complaint ever hay- 
ing been made against Kilshaw was this, namely, 
the policeman Todd reported to the superintendent 
the fact of his having seen the prisoner in Kilshaw's 
beerhouse between the hours of three and live p.m. 
•cm the day in question, and the circumstances 
thereof. 

The superintendent submitted the facts and cir- 
<mmstanccs contained in this report to the magis- 
trates* clerk, and he thereupon filled up a blank 
■finmmons against Kilshaw. This blank summons 
«o filled up was taken by the superintendent to the 
naagistrate, who, after reading it, signed it. It was 
then put into the oflScer's hands for service. This 
iras stated to be the usual practice in such matters. 
The magistrate who signed such a summons has 
-always any explanation he may require made to 
Inm. In this case he made no inquiry into the par- 
ticulars, facts, or circumstances, and no statement 
of any kind was in fact ever made to him. The 
ffunmons against Kilshaw was not produced upon 
liie trial before me, nor was any other evidence 
iCiren of its contents or about it than what I have 
stated. At the close of the case for the prosecution 
the prisoner's counsel objected that there was, in 
ftct, no information or complaint to justify the 
issuing of a summons against Kilshaw, and there- 
toe that the whole proceeding before the magis- 
trates was corcm nonjudice. 

Again, to prove the perjury assigned, a policeman 
ol the name of Todd was called. He swore, amongst 
other things, that he had seen the prisoner in Kil- 
shaw's beerhouse in Burtonwood, and that he had 
^[K>ken to him there at twenty minutes to five p.m., 
or thereabouts, on the day in question. 

To confirm Todd two other witnesses were called 
for the prosecution. One of them swore that he 
iiad seen the prisoner Shaw in the village of Burton- 
wood (the village in which Kilshaw's beerhouse is) 
«t two o'clock in the afternoon on the same day. 
The other witness swore tJiat she had seen the pri- 
soner between three and four o'clock in the after- 
noon of the bame day on the road leading to Kil- 
4Bhaw's house, and when she last saw him he was 
olose to Kilshaw's beerhouse. The direction the 
prisoner was then taking led also, as was proved, to 
the house of the prisoner's brother, where, accord- 
ing to the witnesses for the prisoner, he was, in fact, 
^ the very time when, according to Todd's state- 
ment, he was in Kilshaw'^ house drinking ale. 
! It was contended upon this' part of the case by 
the counsel for the prisoner, that there was no cor- 
roboration of the principal witness Todd, in support 
<tf the assignment of perjury. I overruled all these 
'Objectionfl. A great number of witnesses was then 



called for the prisoner with a view to contradict the 
witness Todd, and to show the truth of the pri- 
soner's statement before the magistrates, namely, 
that he never was at Kilshaw's house on the Son- 
day in question, but that he was, in fact, at the 
house of his brother drinking tea at the time, when, 
according to Todd's statement, he was drinking beer 
in Kilshaw's house. One of the witnesses for the 
defence (one Sarah Bury) admitted that she saw 
the prisoner in the village of Burtonwood on the 
day in question, between three and four o'clock in 
the afternoon. I left all the facts and circum- 
stances of the case, at once voluminous and con- 
flicting, to the jury. 

He was convicted, and I at once sentenced him 
to twelve calendar months' imprisonment, with hard 
labour. 

He was, however, the next day, with the sanction 
of Mellor, J., let out on bail. 

The opinion and advice of the Court is desired on 
the case, especially on the following points : 

1. Is the indictment sufficient ? 

2. If sufficient, was the production of, or further 
proof of, an information or complaint, as the basis 
of the summons against Kilshaw, indispensably 
necessary on the prisoner's trial ? 

8. Is the last objection as to want of corrobora- 
tion of any value under the circumstances? 

Geor»b Atkiksok. 

Coitingkam for the prisoner. — ^The conviction was 
wrong. First, the non-production of the information 
before the magistrate and the summons was 
fatal to the indictment. In Reff. v. Whifbrow, 8 Cox 
C. C. 438, where the prisoner was indicted for wilful . 
and corrupt perjurv committed at a police court 
upon the hearing of a summons, it was held essen- 
tial that the summons diould be produced. [Black- 
busk, J. — In tills case it does not appear that the 
point was taken at the trial or anything reserved 
about that. For all that appears the prisoner may 
have had the summons and would not produce it, 
and secondary evidence may have been given of it. 
Channell, B. — In the case cited the Court could 
not see the materiality of the answers of the deft, 
until it saw the charge in the summons.^] Here the 
information was the basis of the jurisdiction bef<»e 
the justices, and in the absence of the summons 
there was not proper evidence of the charge depend- 
ing before them. And before the magistrate could 
sign the summons he must have an information laid 
before him. But, in point of fact, there ¥ras no in- 
formation- laid before the magistrate ; but the ma- 
gistrate's clerk drew up the summons upon the 
report of a police superintendent, who report^ what 
a policeman had told him. And further, the sum- 
mons so drawn up was not produced at the trial. 
This, it is submitted, is a fatal objection, 

PMey on Con v. by Ifacuamara, 64 ; 

Ciipps V. Darden, 1 Sm. L. 0. 649 ; 

Heg. V. MUlard, Dears. C. 0. 167; 6 Cox 0. C. 150; 

Stone's J. P. 55. 
Secondly, as to the corroboration of the prindpsl 
witness. The corroborative testimony must not be 
circumstantial merely, but probative: ^Best on 
£v. 672.) It should be of such force that, in a case 
where the testimony of one witness is sufiicient, it 
would prove the case : 

Reg. V. ffurreU, 3 Fos. & Fin. 271 ; 

Boscoe Law of £v. in Crim. Cas. 863, edit 1861 ; 

Beg. V. Yaies, 1 Car. & M. 137; 

Reg, V. Bodter, 2 Den. C. 0. 396 ; 

R, V. CAom/NM^j, 2 Lew. C. C. 52. 
Here the question was, whether Shaw was in 
Kilshaw's beerhouse between three and five o'clock on 
the Sunday in question, and the utmost the corrobo- 
rative evidence came to was, that he was seen near 
the house at that time. Next, as to the sufficiency 
of tiie indictment Firsts the indictment leaves it 
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in doubt as to the statute in which it is framed. 
The indictment merelj states that after the passing 
of a statute made in the session hdd in the 18th and 
19th Vict., &c. Kilshaw was a person licensed to 
sell beer by retaii, &c., &c. The proceedings may 
hare been under that Act or under the 1 Will. 4, 
c. 64, or the 4 & 5 Wiil. c. 85. Then it is not 
alleged that the justices were acting in and for the 
place where the summons was heard: (Rag. v. 
JRawUngt, 8 0. & P. 439.) TEklb, C J.— The I'Wili. 
4 gare the petty sessions the jurisdiction, and the 
18 & 19 Vict. c. 118, s. 5, gave jurisdiction to 
any justice of the county.] Here the indictment 
shows that the charge was preferred at the petty 
sessions ; and it should also have averred that the 
justices were acting in and for the division in which 
the offence took place : 

Rex V. DowUn, 5 T. R. 31& 

No counsel appeared to argue for the prosecution. 

Ebub, C. J. — ^I think that this conviction must be 
affirmed. Kilshaw was proceeded against before 
two magistrates on a summons, and he was con- 
Tlcted of keeping open a beerhouse during Uie pro- 
hibited hours. The 18 & 19 Vict. c. 118, s. 5, says 
that every person who shall offend against that 
Act shall be liable upon summary conviction for the 
same before any justice for the county, riding, 
division, &c., or place where the offence shall be 
oonunitted. Then Kilshaw being proceeded against 
for the offence under that statute, a policeman 
awore that Shaw was the person to whom the beer 
was supplied, and that he saw him in Kilshaw's 
house. To rebut that, Shaw was called for Kil- 
shaw, and he swore not only that he was not in 
Kilshaw's house at all on the day in question, but 
that he had not been in it for a fortnight before that 
day. The indictment alleges that Kilshaw was 
summoned to appear before such of Her Majesty's 
justices acting in and for the county (being the 
county and place where the offence was alleged to 
have been committed) to answer a certain informa- 
tion and complaint preferred against him and 
depending before the said justices. Now, no sum- 
mons was proved at the trial of this indictment, and 
no written information warranting the issuing of 
the summons was proved ; but, in my opinion and 
in my experience, where a party appears before 
a justice charged with an offence within his juris- 
diction, the justice has jurisdiction to dispose of the 
case without a summons or without any information 
in writing being laid before him, unless the statute 
creating the offence imposes the obligation of not 
hearing the case without these preliminaries. The 
whole of the proceedings may be drawn up at the 
time of the hearing. This indictment is so framed 
as to give countenance to the objection of the non- 
production of the summons at the trial, because it 
contains an allegation that a summons was duly issued 
to bring Kilshaw before the magistrates. As far as I 
can mflSce out, no simimons was produced at the trial, 
but there was a great deal of evidence to show that 
a summons had been issued, and I do not find it 
stated in the case that the objection was taken that 
the summons was not produoed. It may have been 
there in court in the officer's pocket, and would have 
been produced if called for. We have only to decide 
on the points reserved, of which this is not one. 
The learned counsel for the prisoner then took an 
objection that there was no written information 
justifying the issuing of a summons against Kil- 
shaw. A written inf onnation is not necessary for 
issuing a summons^ and this objection falls to the 
ground. As to the objection to the indictment for 
not showing that the justices were acting in and for 
the petty sessions where the offence took place, I 
read the 18 & 19 Vict, as creating a different tri- 
bunal from that created by the 1 Will. 4, which 



gave the jurisdiction over the offence of selling beer 
within the prohibited hours to tlic petty sessional 
division. As to the last objection, the one of sub- 
stance and merit, that the testimony of the police- 
man was not supported by proper corroborative 
evidence, the law says that the offence of perjury la 
not established by one witness swearing to the con« 
trary of that which the deft, swore, and the prose- 
cution is bound to turn the scale by additional 
evidence. What degree of corroborative evidence is 
requisite must be a matter for the oiiinion of tfie- 
tribunal that tries the cose, which must see that it 
deserves the title of corroborative evidence. Any 
attempt to define the degree of corroboration neces- 
sarv would be illusory. Then, in this case, was the 
oath of the accusing witness corroborated ? One of' 
the charges of perjury is, that the deft, swore that 
he was not in the parish on the Sunday in question.. 
To corroborate the accuser two witnesses were- 
called who saw the deft, not only in the parish oa 
that day. but one of them saw him on the road and 
close to JBliLshaw's beerhouse at the time. I think 
that this was some corroboration at least, and ,that 
the case was properly left to the jury. 

CHAKinsLL, B.— I also think that the conviction 
should be affirmed. I entertained a doubt on one of 
the points during the argument; but, after care- 
fully considering the matter, I think that the con- 
viction should be affirmed. It was contended that 
the indictment was bad because it was uncertain 
under what statute the charge was preferred. I 
think that argument is without foundation, for tho 
indictment refers to the 18 & 19 Vict. c. 118.. 
Another objection was, that it did not appear that 
the justices were acting in and for the petty ses-- 
sional division where the offence took place. That 
might or might not have been an objection if the- 
indictment had been preferred under the eariier- 
Acts ; but under the 18 & 19 Vict. c. 118, it is na 
objection. Then it was urged that there was not 
sufficient corroborative evidence. • There were two. 
allegations on which perjury was assigned, and no- 
objection was made to the materiality of thos& 
allegations. Now, two witnesses were called to- 
prove one of the allegations, and, if the only allega- 
tion had been the other one, there would have beea 
some corroborative evidence as to that. The only 
other objection is the one on which I entertain 
some doubt, viz., whether it was not a material 
allegation in the indictment that a summons had 
been duly issued, said whether on that point thern^ 
was not a failure in the evidence. If it had been 
necessary to decide that point, I should have re* 
quired more time for consideration. I do not find,, 
however, that the point arises. The objection mado 
at the close of the prosecution, that there was no- 
information or complaint to justify the issuing of a 
summons against Kilshaw, does not raise the points 

Blackbitrn, J.— I am of the same opinion. Tbo 
substantial objection was, that the justices had no- 
jurisdiction to hear the case, because, prior to tho 
summons, there was no information or complaint. 
But none such was required prior to the summons* 
It might be essential to know that the charge waa 
one of perjury, and that was a good reason for ask- 
ing for an adjournment when the party appeared. 
But if he chooses to waive the information, and 
allow the hearing to proceed, the justices have juris-^ 
diction. 

Mellob, J. — ^I share in the doubt of my brother 
Channell ; and, if the point was before us, I should 
require further time for consideration. 

M. Smith, J.— Unless it is required by statute,, 
where a party voluntarily appears to answer a 
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charge before a magistrate, no informatioa or sum- 
mons is necessarf. It is dear that in this case the 
-objection was not the non>prodaction of the sum- 
mons, but the want of an information. 

Conviction affirmed. 



Reo. V, Bjobksen. 

Murder on the high neaa — British ship — Register ofsfdp 
— PrimA facie proof— Alien owner — 17 j- 18 Vict. c. 
104. 

^ murder wcu committed on board a sliip on the high 
seas, sailing under the British Jinn, and the accused 
brought to England in custodu, and put on his tried 
for the crime. To show jurisaiction in the courts of 
t/iis country it was sought to establish that ilie slup 
was a British ship, and the reaister of the ship at the 
port of London was put in evidence, wherein t/te owner's 
name was stated to be C. A. Rehikr, of \4t, London- 
street, City of London, merchant. It was proved, how- 
ever, that liehder was alien born, and it did not appear 
that he was a denizen of this country or naturalised. It 
was further proved tJuit the ship iras foreign built, and 
that the officers and crew, including the accused, were 

. foreigners: 

^eld, that although the register might be prima facie 
evidence of the facts stated therein, and that tlie ship 
was a British ship, yet the proof that the owner was 
alien born rebutted the inference from the register that 
he was a British subfect, and he was therefore dis- 
quaiified by the Merchant Shipping Act (17 ^ 18 
Vict, c lOl), s, IS, from being the owner of a British 
ship: 

Jffeldalso, that it would not be presumed that he was 
denizenised or naturalised. 

Case reserved hy Channell, B. 

The prisoner Adolph Bjomsen was indicted 
^before me at the last Winter Commission for the 
'County of Southampton, for the wilful murder, on 
the high seas, of one Hcinrich Leonard Paul 
4Scherck. 

The jury acquitted the prisoner of murder. 

They found him guilty of manslaughter. 

This yerdict is to be taken for the purposes of 
the present case to be correct, subject to the points 
•of law hereinafter stated respecting the jurisdiction 
«f the court to try the prisoner for the offence. 

The offence was committed on board the barque 

Gustav Adolph, on the 2l8t June last, on the high 

•seas, at a pomt about five days* sail from Pernam- 

baco, and about 200 miles from the nearest land. 

In opening the case to the jury the counsel for Uie 
prosecution stated that since the prosecution had 
•been instituted doubts had arisen as to whether the 
Gustav Adolph was a British ship, so as to give 
jurisdiction to the Court to try the prisoner for an 
offence committed on board the barque on the high 
seas, and that he should place at the disposal of the 
prisoner's counsel, if desired by him, aU the docu- 
>ments in the possession of the prosecution for clear- 
ing up those doubts. 

The facts relating to the commission of the 
•offence on board the ship having been proved, it 
iras further i^ved that the ship in question was 
built at Kiel, m the duchy of Holstein, in the spring 
«of the year 1864. That she sailed from Kiel to 
^London, thence on the voyage in the course of 
which the offence was committed. 

All the officers and crew were foreigners; the 
prisoner being second mate, and the deceased the 
master. The ship was sailing under the English 
flag on the 21st «rune 1864. The crew were told 
before sailing that Mr. Rehder was sole owner. He 
iwas not a bom Englishman. 

A certified copy of the register of the Gustav 



AdoMi, under the 17 & 18 Vict c 104, was put in 
by tne counsel for the prosecution. 

It was objected that the qualification of Mr. 
Rehder to be an owner of a British ship accord- 
ing to the 18th section of that Act ought to be 
proved. 

I admitted the certified copy as prima fucie 
evidence that the ship Gustav Adolph was a British 
ship. 

In consequence of the opening statement of the 
counsel for the prosecution, the prisoner's counsel 
called for certain letterl^ which were then put m 
evidence by the prosecution, at the request of the 
prisoner's counsel. They were as follows .- 

HambuTft 91st Dee. 180$: 
a H. Behder, Eaq.. London. 

Dear Sir,— As verb&liy agreed aixm, I hereby make over to 
you my part of a contract signed on the 29th May, A.C^ bv 
and between Mr. C. L, Book, shipboilder of Kiel, and myself, 
whereby, after dne deliwry of the veasel therein contracted 
for. yon become the sole owner of the barqne-ship called GviUu 
Adolph^ of the following dimenaiona:— 

ft \xi.\ 

Length of keel ^ UG C 

Length over all 141 0\ •d^.:.!. 

Width outside all over 27 0>„-^™i'^.„. 

Width inride 24 o/ "•""*"»«*■ 

Depth of hold fkvm below to the 

upper deck plank 12 4; 

at the price of cost stlpalated for say, Hamborg bonimaiica» 
62,d0a Aa further acreed upon, I nhall make the neoesMiy 
payment to Mr. C. U Bock, and see to the trae fnlfllmeutof 
the contract, debiting you all payments made in aocoants 
current With regard to the Teeael herself, I can in future aet 
as your agent only, and it will thus be neoeeeary for ron to 
send me a power of attorney at your earliest conrenienoe.— 
I remain, dear Sir, your obedient servant, Paul Ehleks. 

I, Edward Lehrenxer, Doctor of Laws of the Free Hanseatio 
town of Hamburg, Notarv Public, ftc, hereby certify and 
attest that the letter hereinbefore written was duly signed by 
Mr. Paul Ehlers, &c 

Hamburg, 7th Jan. 18G4. 

(Signed) Lbiiubxav, Dr. 

London, 13th Jan. 1864. 

Paul Ehlers, Esq., of Hong Kong, p. t, Hambuiv. 

Dear Sir,— I reply to your letter of the Slst Dec. last I 
hereby accept your responsibility in a contract signed the 
29th May 18CS by your good self and 3iCr. a L. Bock, ship- 
builder of Kiel, relating to the barqoe-ehip GutUu Adotjik, 
now in course of construction at or near KieL As sole owner 
of this yessel I heg to inclose power of att<Miiey, and request 
yon to be kind enough to undertake the whole and entire 
fitting out of my above-named ship Qvatat AdMpk, declaring 
at the same time that I shaU be satiBlled with aU and every- 
thing Uiat you may do or cause to be done In or to her in- 
terest The .vessel being intended for the China trade, I 
request at the same time that you will be kind enough to 
keep all the accounts, and in consideration of theee aeirioes 
and upon condition tiiat you oharge no interest on any part of 
the flrat cost of the above vessel for which you remain under 
advance, I hereby promise, make over and transfer to yon ss 
verbally agreed between us, S-7ti), say six-eeventh parts 
of all the profits arising out of this ventnre. On the other side 
it is underetood between us that in case any losses should 
arise out of this business you share in them to the same extent 
as in the profits, say for suc-sevenths (6-7ths). 

Trusting that the result may be a favourable one, I renula, 
dear Sir, youre truly, 

(Signed) C. A. Bumix. 

Here follow two names as witnesses to the signa- 
tures of C. A. Rehder, James L. Wulff, and T. C. 
Bremer, jun. 

It was admitted hy the counsel for the prosecution 
that Paul Ehlers was not a natural>bom British 
subject, and they had no eridence of his having 
receiyed letters of denization or haying been natu- 
ralised. 

It was submitted on the part of the prisoner 
that these letters showed a partnership in the yessel 
between Rehder and Ehlers, and that it was shown 
by the ISth, the SSth, the lOSrd, and other sections 
of the Merchant Shipping Acts, that the owner of a 
beneficial interest in a British sliip must be qualified 
in the same way as the owner of a legal interest ; 
that, even admitting the registration of the ship in 
the name of Rehder by the proper officer to be prima 
facie proof of Rehder's qualification to be an gwdsx 
of a British ship, it could be no eyidence of £hler*« 
qualification, and therefore the .letters proying 
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Ehler's interest in the ship rebutted the primd facu 
-cyidence that she was a British ship. The 106th 
section of the Act was also referred to. 

I respited sentence upon the prisoner, who is now 
in custody, till the next assizes, and reserred for the 
•consideration of this court the following questions : 

1. Whether I ought to have receivS the certi- 
*fled copy of the register of the ship as prima facie 
CTidence that the ship was a British ship. 

2. If it was rightly receiyed as prima facie evi- 
^dence, whether the letters of the 81st Dec. 1868, 
«nd of the 18th Jan. 1864, taken with the admission 
MB to the status of Paul Ehlers, rebutted that primd 
fade evidence. 

8. Whether, upon the eyidence, there was suffl- 
«lent proof that the Gusiav Adolph was a British 
«hip. 

Harington for the prisoner. — ^It is submitted that 
the conyiction was wrong. There was no sufficient 
«yidence that this was a British ship. The 
register is only prima facie evidence of the matters 
contained or recited in the register or indorsed on it : 
<1 7 & 18 Vict c 104, B. 107.) The register describes 
Kehder as sole owner, and it was proved at the trial 
that he was alien bom. He could not, therefore, be 
the owner of a British ship, because sect 18 enacts 
that no ship shall be deemed a British ship unless 
•he belongs wholly to owners of the following des- 
cription, that is to say, first, natural-bom subjects ; 
second, persons made denizens by letters of deniza- 
tion or naturalised ; third, bodies corporate esta- 
4>lished under, subject to the laws of, and having 
their principal place of business in the United 
Kingdom or some British possession. There was no 
liroof that Befader was denizenised or naturalised. 
The Merchant Shipping Amendment Act (24 & 25 
Vict c. 68), 8. 3, shows the intention of the Legisla- 
ture to exclude unqualified persons from the owner- 
ship of British ships and the privileges incident 
thereto. Accordingly, when a British ship is trans- 
ierred to any person not qualified to be the owner of a 
British ship,*that fact is to be notified to the registrar 
4md the certificate of register is to be delivered up. 
£ect 106, which enacts that unregistered ships shall 
be treated as British ships in respect of oflFences 
committed on board thereof, is limited to ships 
«wned by persons qualified to be owners of British 
^hipe. It will be contended that as by sect. 88 no 
person shall be registered until he has made a declar- 
ation of ownership containing a statement of his 
qualification to be an owner of a British ship and 
other particulars, it must be presumed that Rehder 
has made that declaration. But sect 97 enables the 
registrar for reasonable cause to dispense with such 
-d«Mslaration. No such presumption can be made, 
therefore, in this case: {£Ug, v. SeweO, 8 Q. B. 161.) 
A register is not a documeat required by the law of 
nations as expressive of a ship's character: (Le 
'<Jkeminant v. Pearson^ 4 Taun. 867.) As to what 
gives the character of a British ship independently 
of statute, there is no case to be found reported. 
The case stands thus, the primd fade evidence of the 
:«hip being a British ship is rebutted by the proof of 
Behder being an alien bora : 

7%eJEb9/e,l W.Bob. 246; 

The Fortuna, 1 Dods. Adm. 81, 86 ; 

PIrie T. Awknoa, 4 Tann. 652 ; 

Liverpool Borough Bank v. Ttimer, 1 H. ft J. 159; 
2DeO. F. AG. 502. 
A certificated ship and a British ship are not con- 
'rertible terms. 

Pridoaux (Af . Bere with him) for the prosecution. 
— The conviction ought to be aiffirmed. There was 
evidence that this was a British ship. The question 
is not whether tliis was a British ship within the 
provirions of the Merchant Shipping Act, for a ship 
maybe entitled to the protection of the British laws 



although it may not be within its provisions. The 
Adminilty Courts hold that the tests of a ship 
being a British ship are the residence of the owner 
in the British dominions and the ship sailing under 
the British flag. The case shows that Kehder, the 
registered owner, was resident in London, and that 
the ship sailed from a British colony and carried the 
British flag. From these facts the court will infer 
that this was a British ship. It will be inferred 
that the declaration of ownership required by 
sect. 38 of 17 & 18 Vict. c. 104 was made previous 
to the ship being registered. [BLACKBifaw, J. — 
Why so? The fact was not proved, and sect 07 
enables the registrar to dispense with it on reason- 
able grounds.] Sect. 42 requires certain particulars 
to be entered in the register-buok, and among them 
the several particulars as to the ship's origin stated in 
the declaration of ownership. And on the principle 
omHia rite acta presttmuntur it must be presumed 
that as the Act directs a public officer not to register 
a ship until such declaration is made, it will be 
presumed that it has been duly made. Illegality i« 
not to be presumed, nor anything that would sub* 
ject the ship to forfeiture. 

Taylor on Evid. 128, 4th edit ; 

Butler v. AUmUt, 1 Stark. B. 222: 

Van Omersom v. Dowict, 2 Gamp. 44; 

Sitsoiu V. DixoiL, 5 B. ft C. 758. 
The court will further presume that the party 
who made the declaration of ownership was 
qualified according to his declaration. [Black- 
BUBX, J. — ^I own I have great difficulty in a crimi- 
nal case against a third person in making any 
such presumptions. Sect 107 carefully avoids 
saying that die register and declaration shall be 
proof of the contents, but says that they shall only 
be primd fade evidence of the matters therein.] It 
is not to he presumed that a party has committed 
the indictable offence of making a false declaration 
and unduly assuming a British character: (sect. 
108). [Blackburn, J.— The truth of a statement 
is not to be presumed against a stranger on the 
ground that the pvty making the statement is not 
to be presumed to have committed a crime.] In 
Rex v. Hawkins^ 10 East, 211, it was held that the 
presumption of law being that every person has 
conformed to the law till something appear to rebut 
that presumption, it was to be taken tiiat a person 
elected to a municipal office had duly taken the 
sacrament within a year as required by the 18 Car. 2, 
c 12. [Mbllob, J. — But m this case it is an 
admitted fact that Behder was not born in Eagland. 
Chanitbll, B. — Suppose that a declaration of 
ownership had actually been put in evidence, would 
there have been any presumption of the troth of its 
contenU?] In BodweUy. Redge, 1 C. & P. 220, a 
theatre was presumed to have been licensed from 
the fact of performances having taken place there ; 
and in SiuAdl v. Lambert^ 16 C. B., N. S., 781, a 
Roman Catholic chapel was presumed to have 
been licensed for the celebration of marriages from 
the fact of marriages taking place there. A some- 
what similar presumption was made in AfMahon ▼. 
Eliis and others, 14 Ir. C. L. Bep. 499. By sect. 97 
the declaration of ownersliip can only be dispensed 
with where the registrar is satisfied that from any 
reasonable cause it cannot be made^ and in that case 
the registrar, upon production of such other evidence, 
and subject to such terms as he may think fir, mar 
dispense with the declaration. So that it is to be 
inferred either that the declaration of ownership was 
duly made, or that evidence equivalent thereto was 
produced before the registrar. [Blagkbubm, J. — 
Supposing there had been no statutory enactment 
affecting the question, what is the definition or 
character of a British ship at common law ?] Thero 
is no abstract definition to be found in the books : 
The Indian Chief 8 Bjoh. IS, &B', 
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The MatchUsa, 1 Hag. Adm. Kep. 103; 

Tabbs V. Bemklack, 8 a & P. 207 ; 

The VigilwUia, 1 C. l^b. 12. 
Oa the whole it is submitted that in this case this 
WAS a British ship for the purpose of giving juris- 
diction to the Admiralty to prosecute for offences 
conunittod on board of her, and it would be 
dangerous to hold the contrary. 

Harington in reply. — It Is not found as a fact that 
Behder was an English merchant or resident in Lon- 
don. Carrying any particular flag is evidence 
against the owner, but not for him, and is not a 
circumstance from which jurisdiction can be pre- 
sumed against a foreigner. 

Erle, C. J. — ^I am of opinion that this conviction 
cannot be sustained. The prisoner was convicted 
of manslaughter committed on the high seas, and 
the question is whether there was any jurisdiction 
to try the prisoner in England. The crime was 
committed on the ocean thousands of miles away 
from British territory, and the ground on which the 
prosecutor relies for jurisdiction to try in England 
is that the crime was committed on board a British 
ship, which carries with it British law, and that the 
case is therefore as if the crime had be«n committed 
on British land. The whole question is whether the 
Bhip was a British ship. I am clearly of opinion 
that there was prima facie evidence that she was a 
British ship. There was evidence of a certificate of 
registry in London, wherein Rehder was described 
as the owner at that time as resident in London, and 
the ship was sailing under the British flag. But 
Rehder was described therein as sole owner, and I 
take it to have been proveil at the trial that he was 
aUen bom. That reduces the question to this, 
whether the prima fat^ie evidence of its being a 
British ship was rebutted by the negative proof 
tluit Rehder was alien born. I am of opinion that 
it was. Then is the proof that he was alien bom 
disposed of by the presumptions relied on bjr Mr. 
Prideaux in his argument, viz., letters of dcnisen- 
ship or naturalisation, and is the court to make 
Buch presumptions because Rehder, being alien bora, 
would have become liable to be proceeded against 
for penalties under the Merchant Shipping Act, 
for registering the ship as belonging to a British 
owner ? I am of opinion that there is no presump- 
tion to justify us in inferring that letters of denizen- 
ship or naturalisation were granted to Rehder. I 
limit my judgment to the question of evidence, 
the point reserved is merely a matter of evidence. 

CiiAXNKLL, B. — I also am of opinion that the 
conviction cannot be sustained. The offence was 
committed on boanl a ship of which the captain, 
mate and crew, including the prisoner, were 
foreigners. In one sense the ship may be taken 
to have been the property of Rehder, who, it was 
clear, was not a British-born subject. The question 
Is, whether an English conrt has jurisdiction to try 
the foreigner for this offence. An English court 
can have no jurisdiction unless it is to be presumed 
that this was a British ship, and I can see no g^round 
for inferring that this was a British ship. On the 
Merchant Shipping Act I cannot come to that con- 
clusion, but on the evidence I agree that there was 
prima facie evidence that the ship was British; but 
thd ordinary rule thtit jjrimd facie evidence may be 
rebutted applies in this case. I must look at the 
case then as presenting this fact, that the owner 
was an alien bom. If letters <^ denicenship or 
naturalisation had been x>roduced they would have 
removed tliat difficulty, but they were not. I see no 
ground on which the court may draw the inference 
chat one or the other may have been granted. It 
was then said that the ship might be a British ship, 
independent of the provisions of the Merchant 



Shipping Act, but I can see no ground for any such 
inference. Some doubt might arise on sect. 106 at 
first sight. That section, however, has no applica- 
tion; it sui^)oses the capacity to register as a 
British ship^ but the privileges of a British ship to 
be lost because some requisition has not been com- 
plied with. It is therefore quite out of the qmes- 
tion. 

Blackburn, J. — ^I am of the same opinion. It is 
established that if a ship is a British ship^ it carriea 
with it the notion that it is part of the British ter< 
ritory, and crimes committed on board thereof may 
be tried in England. I agree that the facts of the 
ship sailing under the British flag, and being 
treated as a British shiis and being registered ia 
London, were primd ftMcie evidence that it was 
a British ship. The register was primA facie evi- 
dence that apparently Rehder was sole owner, 
but it was proved that he was alien bom. There 
would be no pretence for sajring that this wa» 
a British ship, but from the circumstance of iSb» 
register stating Rehder to be resident in tfaia 
country at the time of the registry. That fact 
merely shows that he owed a temponrj allegiance- 
to this country, and in the case cited of the IfuRan 
Chief, that was the effect of the decision. For 
aught that appears, he might have left this coontry,. 
and so his alic^ance here woxdd have ceased. Tho 
Merchant Shipping Act requires an owner to be 
a British subject, and sect. 106 does not apply where^ 
the sole owner is a foreigner. I do not thinks 
therefore, that this ship could be said to be a British 
ship so as to make it part of British territory. 

Mbllor, J. — ^I am of the same opinion. I will 
only add that Mr. Prideaux, while citing the casea 
which he brought before us, and which are unques- 
tioned, was losing sight of the admitted fact in this* 
case, that the owner was aUen bom. 

SMrra, J. — I am of the same opinion. To prove 
jurisdiction, the register of the ship in London was^ 
pat in evidence, but when it was proved that tiie 
owner was a foreigner, the primd facie effect of the 
evidence in the register was rebutted. The decla- 
ration of ownership is prior to the register 
being drawn up, and if the effect of the evidence of 
the register is got rid of it can hardly be said that 
something done prior to it is not also rebutted. 

ConvictioH quaahed, 

Saturday^ May 6, 1865. 

(Before Erlb, C. J., Chawnsu., B., BLacKauav^ 
Mbllor and Smith, J J.) 

Rbo. v. Robinsov. 

Coining — Uttering a medal retembKng a coin — ^i4 f' 25> 
Vict, c. 99, ». 18. 

ITie prisoner waa convicted under the 2^ 4f^ ^^'^ 
c. 99, a. Id, of utterina " a mscb/ rtaembUng in autf. 
figure andooicnar^ a ha^-aovereign." 

The medal waa aimUar in diameter and colour to a hatf- 
aovereiyn : on one aide of it waa an impreaaion of tfte 
Queen*aheadj with a fegend different to thai on a half- 
aovereign: there waa no evidence aa to what waa 
on the other aide of the medaL The medal was 
Sfuerledf but the guerling inatead of being aquan m it 
ia in a half-aovereign, waa round: 

Held, that there waa aome evidence for the jury that the 
medal reaembkd a half-aovereign in aize, figure and 
colour. 

Case reserved by the Common Serjeant of the- 
City of London. 



MAaiSTRATES' CASES. 



305 



C. Ca8. K.] 



ReO. v. IiEVI. 



[C. Ca8. R. 



The prisoner was indicted at the Central Criminal 
Court, under 24 & 25 Vict. c. 99, s. 13, for that he on 
the Idth March 1865, in the county Middlesex, and 
within the jurisdiction of. ^^^ ^^^'^ court, one medal 
resembling in size, figure and colour one of the 
Queen's current gold coins called a half-sovereign, 
the Mune medal then being of less value than one of 
the Queen's said current gold coins called a half- 
sovereign, unlawfully, unjustly, and with intent to 
defraud, did utter and put off to one Mary Piper as 
and for one <^ the Queen's said current goM coins 
called a half-sovereign, against the statute, &c. 

Second count : 

That the Mid Oeom Boblnson af tenrftrda, to wit, on the 
13th March 1665, in MlddlMez, and within, *c., one piece of 
nlzed metals reeembUng in size, figure and colour, one of the 
QuMn'a eorrent gold coins called a half-eovereign, the eamo 
piaoe of mixed metals tiien belns of leu yalue than one of 
the Qoeen^B said gold current couu called a half-eovereign, 
anlawfully, nnjnetly, and with intent to defraud, did utter and 
pnt ^ff to the laid Harj Piper as and for one of the said 
Qaeen'B said cnrrent gold coins called a half-eorerelgn. 

Third count : 

That the said Qeorge BoUnaon, afterwards, to wit, on the 
13th March 186A, in Middlesex, and within, ftc, did with intent 
to defraud, utter and put off to the said Mary Piper, as and 
for one of the Queen's current gold coins called a half- 
eOTereign, one ocrfn not being each cnrrent gold coin called a 
half-eovereign, but resembling in size, figure and colour one of 
Oie Qneen*B said current gold coins called a half-Boverelgn, the 
aune coin so uttered and put off then being of leas value than 
one of the said Qneen'a aaid cnrrent gold coina called a half- 
sovereign. 

After proof of the uttering by the prisoner of the 
medal, Mr. Webster, the Inspector of Ck>in to Her 
Majesty's fiiint, was called, and his evidence was as 
follows : 

This (the medal which was uttered) la a medal made of 
metal, the aame diameter aa a half-aoTerelgn— somewhat 
similar in colour. On the obrerae, there la the head of the 
Queen almllar to that on a half-ao vereign— the leffend is entirely 
different from that on a half-sovereign, being ** victoria Queen 
of Great Brltahi" inatead of '* Victoria Dei Gratia.** The 
medal is guerled, but the gueriing is round and not aquara 

At this point in his evidence the vritness acci- 
dentally droi^)ed the medal, and it rolled on to the 
floor. Strict search was nuide for it by the witness 
assisted by the ushers, for more than half-an-hour, 
but it could not be found. The witness then added. 
*^ The medal is of less value than a half-sovereign." 

It had been proved by a former witness that the 
prisoner placed the medal in her hand, when he 
uttered it, with the obverse side uppermost. The 
medal was not shown to the jury. l^ir. Webster was 
about to give a description of the reverse of the 
medal from memory after it was lost, but this 
was objected to by the prisoner's counsel, and the 
counsel for the Crown declined to press it. 

For the prisoner it was objected that the word 
^ figrure " in the indictment meant the impression on 
the luedal, and that such impression must be similar 
to the impression on the genuine coin for which it 
was uttered, and that there was under the circum- 
stances stated no evidence to go to the jury that the 
medal resembled in size, figure and colour a half- 
sovereign. 

For the Crown it was contended that " figure '* 
meant the general shape and outline of the medal, 
not the impression upon it, and that there was 
evidence for the jury. 

I thought it should be left to the jury, and the 
prisoner was found guilty and remains in custody. 

The questions for the court are, first, what is the 
true meaning of the word " figure" in the statute 
and the indictment ? 

And, secondly, whether under the circumstances 
stated there was any evidence for the jury ? 

Thomas Chambers. 

(t, Francis for the prisoner. — ^Upon this indictment 
the counterfeit should resemble a genuine coin, in 
size, figure and colour. Now here there was not 

[Mao. Cas.— Vol. m.] 



sufi&cient evidence that the medal resembled in 
figure a half-sovereign. Figure differs from sixe 
and colour. The jury never saw the coin. Figure 
in this section means a delineation on the coin 
calculated to impress the mind that it is intended 
to resemble a current coin. The meaning of the 
word "figure" in Webster's Dictionary was referred 
to. 

E, H. Crauford, contra, was not called on. 

Erle, C. J. — The conviction must be afllrmed. 
We think that there was some evidence for the 
jury that this medal, in size, figure and colour, 
resembled a half-sovereign. 

Cmviction affirvMd^ 



Beo. V, Levi. 

Bankruptcy^Evidence of— London Gazette, 

The London Gazette is, by sect. 28S of the R C, A. 
1840, conclusive evidence of the bankruptcy on an 
indictment against a hanlarvpt^ for a misdemeanor 
under the Bankruptcy Act, 24 j-26 Ftcf. c. 184, 
s, 221, clause 8, if it appear that the bankrupt 
was within the U, iv. at the date of the adjudication^ 
and that no step has been taken to annul the 
adjudication. 

Case reserved by Martin, B., at the Spring Assizes, 
IdGo. 

On the 4th March 1865, Morris Levi was tried 
and convicted before me at Warwick, on an indict- 
ment which charged that he became and was 
adjudicated a bankrupt on the 12th Nov. 1864, at 
Birmingham, in the Court of Bankruptcy for the 
Birmingham district, and that within sixty days 
next before the said adjudication he committed a 
misdemeanor under the third clause of the 221st 
section of the B. A. of 1861 (24 & 25 Vict. c. 184). 

Upon the trial, the proceedings in bankruptcy 
were given in evidence, from which the following 
facts appeared : 

On the 7th Nov. 18G4, John Painter, a creditor to 
the amount of more than oOL, presented a petition 
for adjudication of bankruptcy against Levi, which 
was duly filed. 

On the 10th Nov. 1864, an order was made by the 
Court of Bankruptcy in the following words : 

The Bankruptcy Act 186L 
In the Court of Bankruptcy for the Birmingham Dintrict 
In the matter of Morria Levi, of Edgbaaton-otreet, Birming- 
ham. In the county of Warwick, clothier, against whom a 
petition for adjudication of boakmptey hath been filed, 
this 10th day of Nov. 1864. 

Upon the application of Mr. Hodgson, solicitor in the 
matter of this petition, and upon reading his afBdavit filed 
hcrevrith, I do extend the time for opening the said petitioo 
until Saturday next the 12th Nov. instant, at 13 o'clock at 
noon. G. W. Sakdsrh, Commissioner. 

On the 1 2th Nov. 1864, at about one o'clock in 
the afternoon, another order was made by the 
Birmingham Court of Bankruptcy in the following 
words: 

The Bankmptey Act 186L 

In the Court of Bankruptcy for the Birmingham District 
In the matter of HoriisLevi, of Edgbaston-street, Birmingham, 

in the county of Wanviclc, clothier, against whom a petition 

for adjudication of bankniptcy has been filed on the 7th day 

of November 1864. 
The 12th day of Nov. 18GL 

The petitioner John Fainter, not having proceeded to obtain 
adjudication of bankruptcv within the three days after the 
filing the petition, nor within such extended time which waa 
granted for the purpose by order of the jsonrt, dated tlie lOth 
day of Nov. Inst ; it is hereby ordered, apon the applfeailon of 
Mr. Herbert Wright, on behalf of James Murray, John Hardy 
and John Kershaw, creditors to the smount required to consti- 
tute a petitioning creditor, that the said James Murray, John 
Hardy and John Ke'shaw be at liberty to proceed to obkaia 
adjudication of bankniptcy against the said Morris LevL 
I a. W. BaKDBBS, Gommlseioner. 

Y 
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On the same day Morris Levi was adjudicated a 
iNinkrupt in the following words : 

The Bankraptcy Act 1861. 
In the Court of Bankraptcy for the Birmiogham District. 
13th day of November 1864. 
In the matter of MorriB Levi, of Edgbaston-street, Birming- 
ham, clothier, against whom a petttion for adjudication of 
bankraptcy was filed on the 7th day of Nov. 1864 

Before Mr. GommlssioDer Sanders. 

I, the said oommissioner, upon good proof upon oath before 

me this day taken, do find that the said Morris Levi became 

bankrupt within the true intent and meaning of the law of 

bankruptcy, before the day of the date of the flung of the said 

Ktttion against him. and I do Oierefore declare and adjudge 
m bankrapt accordingly. 

Q. W. Saxdxbs, CommisBioner. 

The alleged bankrupt was within ttte United 
Kingdom at the date of the adjudication, and has 
not taken any step or proceeding to dispute or 
annul it. 

The JLondon Gazette of the 15th Nov. 1864 was 
duly proved and put in evidence, and contains the 
advertisement of the adjudication. 

Upon this it was contended for the deft, that the 
adjudication of bankruptcy was invalid, because 
that the proceedings must have been taken either 
under the 101 st section of the B. A. 1849, or under 
the 96th section of the B. A. 1861 ; that the 101st 
section of the B. A. 1849 was inconsistent with the 
96th section of the B. A. 1861, and was therefore 
repealed by the 230th section of the B. A. 1861 ; 
that under the 96th section of the B. A. 1861 a new 
petition ought to have been presented by James 
Murray, John Hardy and John Kershaw. It was 
also contended that the adjudication was void, 
because it did not appear from the proceedings upon 
what petition the commissioner proceeded to a^ju- 
dication. 

I reserved these points for the consideration of the 
Court for Crown Cases Reserved. 

The act of bankruptcy on which the adjudication 
was made, and the only one proved at the trial 
before me, was an assignment by Morris Levi, made 
in the form given in schedule D. to the B. A. 1861. 
The deed was dated 5th Nov. 1864. It was stamped 
on the 9th Dec. 1864, and registered on the 10th 
Dec. 1864. It further appeared that on the 10th 
Dec. 1864 an order was made in the following 
words: 



In the Court of Bankraptcy, 



T^e BankraptcT Act 186L 
" ** ptcy, Basinj_* 

the 10th day of Dec 1864L 



ighaU-etreet, London, 



In the matter of a trust-deed executed by Morris Levi, of 
Birmingham, In the county of Warwick; clothier, bearing date 
the Ath day of Not. 1864. and made between the said Morris 
Levi of the one part and Henry Howell, of TUrminghajw^ afore, 
■aid, aooonntant, of the other part Before lu*. Begistrar 
Wlnslow, acting for Mr. Commissioner Fonblanqae. Upon 
fbB application of Mr. Burton, solicitor for the assi^ieea of the 
estate and effeets of the said Morris Leyi, It Is ordered that 
the time for j^gistration of the deed be extended to the 17th 
da/ of Dec. Inst, so that the same may be receivable In 
evidence nnder the 194 th section of the E A. 1861, but the order 
Is in no wav to interfere with the 401 condition of the 19Snd 
section of the said Act 

T. Eb Wdmlow, Acting Commissioner, [l. &] 
Filed lOth Deo. 1864. 

No evidence was given as to Mr. Winslow*s 
authority to make this order. 

Upon this it was objected, that under sect. 192, 
clause 4, and sects. 193 and 194 of the B. A. 1861, the 
4eed WHS invaUd, and that it ought not to have been 
leceived in evidence of an act of bankruptcy before 
the Birmingham Court of Bankruptcjr, and that 
therefore the adjudication founded on it was void. 
It was also objected that under the same sections 
the deed could not be received in evidence before 
me. 

It was further objected, that as the conditions of 
sect. 192, clause 4, of the B. A. 1861 had not been ful- 
filled, it was not competent to the court in London 
to extend the time for its registration. It was also 
objected that evidence ought to have appeared on 
Ihe face of Mr. Winslow's order, or to have been 



given, of Mr. Winslow's authority to act upon the 
occasion under the provisions of the 27th section of 
the B. A. 1849. 

I admitted the deed in evidence, and reserved 
these points for the consideration of the Court for 
Crown Cases Beserved. 

I request the opinion of the Court of Criminal 
Appeal upon the following questions : 

1. Whether the alleged bankrupt was prednded, 
under the circumstances, from raising any objection 
to ^e validity of the adjudication, and, if not, 

2. Whether, in order to authorise a legal idjadl- 
cation of bankruptcy, a new petition ought to have 
been presented by tfames Murray, John Hardy and 
John Kershaw. 

8. Whether the adjudication is void by reason of 
its not appearing upon the proceedings on whose 
application the commissioner proceeded to adjudi- 
cation. 

4. Whether the deed of the 5th Nov. 1864 was 
admissible in evidence at all, and, if so, whether 
upon any of the grounds stated in the case there 
was any irregularity or defect in it, or the manner 
in which it had been dealt with, or any proceedings 
taken upon it which prevented its being made use 
of at the trial as evidence of a good and available 
act of bankruptcy. 

Fitziames Stephtn for the prisoner. — ^The case 
depends upon the construction of the 233rd see- 
tion of the B. A. 1849 (12 & 18 Vict. c. 106), 
which enacts that if the bankrupt do not dispute 
the fiat or petition, the London G(u€tte containing 
the advertisement of the bankruptcy shall be con- 
clusive evidence ''in all cases" as against the 
bankrupt, and in all actions at law or suits in equity 
brought by the assignees for any debt or demand 
for which the bankrupt might have been sued had 
he not been adjudged a bankrupt, that the person 
adjudged a bankrupt became a bankrupt before 
the date and suing forth of the fiat, or before the 
date or filing of the petition for adjudication, and 
that the fiat was sued forth or such petition filed on 
the day on which the same is stated in the Gazette 
to bear date." Does that section apply to criminal 
proceedings ? It is submitted that it does not Hie 
point has not yet been determined in this court In 
Beg, V. XyoiM, 9 Cox C. C. 299, it was held by 
Msxtin, B. that the section applied to civil pro- 
ceedings only; but in a previous case, Reg. v. 
Hiltotiy 2 Cox C. C. 318, upon a statute in pan 
materii, the 5 & 6 Vict c 122, s. 24, the contiaiy 
was held. In lUg. v. Hanria, 4 Cox C. C. 140, the 
Gazetu was held to be evidence of the bankruptcy 
only against the bankrupt himself, and not against 
others though indicted with him. [E&lb, C.J. 
referred to 12 & 13 Vict c. 106, s. 234.J The words 
"in all cases," in sect 233, are limited to cases of 
the same nature, that is, '* civil cases," as actions at 
law or suits in equity. 

FieU, Q. C. (A, Wilb with him), for the prosecu- 
tion, was not called upon to argue. 

Erle, C.J. — ^The conviction must be afllrmed. 
I am clearly of opinion that the words of the 23drd 
section, " the Gazette containing such advertisement 
shall be conclusive evidence in all cases as against 
such bankrupt,** show that the Legislature intended 
that, so far as the bankrupt is concerned, it should 
be conclusive evidence in all cases, both civil and 
criminal. 

The rest of the Court concurred. 

Conviction affirmed. 
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Saturday, May 6, 1865. 

<Before Ejilb, C. J., Chasnell, B., Blackbukn, 
Mellob and Smith, JJ.) 

Reg. v. Mullaky. 
JParjwry — Materiality — Fake swearing as to name, 
7%e prisoner, sued for debt in a Qntnf^ Court as 
S, E. M., and having been sworn and examined, and the 
judge hav ing come to the conclusion that the debt was 
du^ was, pending a discussion as to the ptwment of the 
^debt by instalments, asked by the judge. What was his 
•namet he replied, E, M, only. The Judge refused to 
-amend, and struck out the cause. The prisoner was 
ajlerwards indicted and convicted of perjury in having 
falsely sworn that his name was J^. M. only, whereas 
in truth it was B. E. M. : 

HtUd, that the conviction was right, and that the inquiry 

eu to dejt.*s name was a relevant and material inquiry. 

Case Teserred by Martin, B. : 

In the beginning of 1864 a person called Robinson 
med in the CJoonty Court held at Birmingham, a 
person named in the proceedings Bernard Edward 
Moliaoy, for a debt of 8/. I9s. ed. The suit went 
to issue and came on to be tried on the 2nd Feb. 
1864. The pit. was called and gaye eridence in 
«apport of his case. The deft, was called and sworn 
In the usual way and gaye eyidence, and the judge 
•came to the conclusion that the debt was due and 
the pit. entitled to recoyer, and a discussion was 
taking place as to the times at which instalments of 
payment were to be made. 

The Judge then asked the deft, what was his 
iaame. He replied, " Edward.*' The plt.'s attorney 
then asked him was it Edward only? The deft. 
UBwered, "^ Tes." And the plt.'s attorney then asked 
him whether it was not Bernard? The deft, an- 
swered, '' not Bernard, only Edward.*' 

Application was then made for leaye to amend, but 
ft was refused, and the Judge struck out the cause. 

At the last Warwick assizes the deft, was in- 
ducted before for perjury in answ^ng the aboye 
qoestioDs, and eyidence was giyen which clearly 
»roT6d that he had wilfully and corruptly sworn 
wsely in the aboye answers; that he was christened 
Bernard only and so called up to his manhood, when 
lie left Ireland. No eyidence was giyen as to how 
be came to take the name of Edward, but he had 
told the pit. that his name was Bemiu^ Edward, 
jmd this was the name inserted in the Birmingham 
DirecUnry, he being a tradesman there. 

The jury found him guilty, but at the request of 
the counsel for the prisoner I desire the opinion of 
the Court upon the following question : 

Whether the wilful and corrupt f idse swearing by 
the prisoner in giying the answers as aboye, under 
the circumstances and at the time aboye stated, was 
indictable as perjury. 

Gibbons for the prosecution. — ^The conyiction 
•ought to be affirmed. The plaint in the County 
Coprt is not yitiated by misnomer of the parties : 
9 & 10 Vict, c 95, s. 59, ** no misnomer or inaccurate 
description of any person or place in any such 
plaint or summons shall vitiate the same, so 
that the person or place be therein described 
00 as to be commonly known.** [Blackburn, 
J. — ^There is no eyidence that the deft, was 
^commonly known by the name of Bernard Edward 
Mullany, and the County Court judge seems to haye 
tlumght the yariance in the name sa sworn to by 
the deft, fatal to the action.] The judge had power 
to amend (19 & 20 Vict c. 108, s. 57), but not haying 
exercised that power the false answer of the deft. 
M to his name was material. The right name was 
materia], as otherwise difficulties might arise in 
enforcing execution upon the judgment. In Eeg. y. 



Gibbons, 9 Cox Cr. Cas. 105 ; 1 L. & C. 109, it was 
held that perjury could be assigned upon evidence 
relevant to the credit of a material witness that was 
improperly admitted by the court. And in Eeg. v. 
Philpotts, 6 Cox Cr. Cas. 868 ; and 2 Den. C. C. 809, 
the deft, having sworn falsely that he had examined 
with the original a copy of a will that was produced 
on the trial of the cause, and the judge having deter- 
mined to admit the copy in evidence, although the 
counsel thought proper to withdraw it, it was held 
that the deft, could be indicted for perjury, and 
liord Campbell said : '* We are of opmion, as the 
eyidence was given in a judidhil proceeding with 
the view to the reception in evidence of a document 
which was material, and as tiiat evidence was false, 
that all the ingredients necessary to constitute the 
crime of perjury are present.** Here the false 
swearing of the deft, that his name was Edward 
only, was in a judicial proceeding, and on a material 
point, viz., whether the pliunt was rightly sued out 
against him. 

No counsel appeared for the prisoner. 

Eule, C. J.— The question is, whether on the 
perjury alleged the conviction can be sustained. 
The perjury alleged is, that the deft swore that his 
name was jSdward only, and not Bernard Edward, 
and the objection maae at the trial was, that the 
false swearing was upon a matter that was imma- 
terial to the inquiry. I am of opinion that the 
objection cannot be maintained. The jury found 
that the prisoner gave the answer wilf uUy and cor- 
ruptly, and for the purpose of deceiving the tri- 
bunal before which he was a witness. The answer 
was given in the course of a iudicial inquiry, and 
with the intention of misleading the judge. The 
judge had made up his mind that the debt was due, 
and was in the course of deciding as to when the 
deft should pay the debt by instalments. It was 
relevant to the court then to inquire as to thedeft.*s 
name with reference to any misnomer, and the effect 
of the prisoner's answer was to cause the judge to 
strike out the case, and so virtually to nonsuit tho 
pit The principle of the decisions in Bsg. v. Philpotts 
and Reg. v. Gibbons applies. Whenever the question 
arises whether perjury can be assigned on a false 
swearing in the course of a judicial inquiry in 
answer to an immaterial questioi^ it may be worthy 
the consideration of the fifteen judges. Tikis con- 
viction must be affirmed. 

The rest of the Court concurred. 

Conviction affirmed. 



Saturday, June 8, 1865. 

(Before Cockbuks, C.J., Mabtin, B., Crojcptost, 
J., Bramwell and CHAmcELL, BB.) 

Rbo. V. Edwin Johnson. 

Indecent assault — Girl between ten and twelve years old 
^Consent. 

An indecent assault on a girl between the ages of ten. 
and twelve, if she] is a consenting party, is not an 
offence punishable at law. 

Case reseryed for the opinion of this court from 
the Surrey sessions. 

At the General Quarter Session of the peace holden 
by adjournment at St Mary Newington in and for 
the county of Surrey, on Monday, the 1st Ma^ 1865, 
Edwin Johnson was tried on the following indict* 
ment : — 

Surrey.— Tbejoron for onr Lady the Qaeeii upon their oath 
present, Uutt Edwin Johnson, on the twenty-ninth day of 
October, In tlie year of oar Lora one thousand eight hnnored 
and Blz^-foor, onlawfolly did carnally know and abuse one 
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Emily EliK» Aelett, then a giri abore the Me of ten yeare and 
under the age of tweire years, to wit, of the age of ten yean 
and nine months, against the form of the statute In such case 
made and provided. 

Secoftd connt : 

And the jorors aforesaid, upon their oath aforesaid, do 
further present, that the said Edwin Johnson afterwards, to 
wit, on the day and year aforesaid, unlawfully and indecently 
did make an assault in and upon the said Emily Eliza Aslett, 
and did then unlawfully beat, wound and ill-treat the said 
Emily Elixa Aslett, against the.form of the statute in such case 
made and proyided. 

Third count: 

And the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said Edwin Johnson afterwards, to 
wit, on the same day, and in the year aforesaid, in and upon 
the said Emily Eliza Aslett, hi the peace of CK>d and our said 
Lady the Queen then being, did make an assault, and the 
fMiid Emily Eliza Aslett then did beat, wound and Ill-treat, 
to the great damage of the said Emily Eliza Aslett, and 
•gainst the peace of our said Lady the Qaeen, her crown 
and dignity. 

The joiy returned a verdict of guilty on the 
second count, of an indecent assault on the said 
Emily Eliza Aslett, but stated that the girl con- 
sented to the acts with which the deft, was 
charged. 

The counsel for the deft, moved the court to 
enter the verdict as of acquittal, but the Court 
refused to do so, and reserved the following point 
for the decision of the Court for Consideration of 
Crown Cases Beservcd : 

Can the deft, be rightly convicted of an indecent 

issault upon the second count of the above-men- 

ioncd indictment, the jury having found that the 

person upon whom the assault is charged to have 

6een made consented to the acts which constituted 

alleged assault, she being under twelve years 

age? 

The Court respited judgment and admitted the 
deft, to bail until the above-mentioned point shall 
be decided. 

John Edward Johnson, 

Chairman. 

Oppenimm for the deft. — ^It is submitted that the 
conviction is bad. At common law it was not a 
criminal offence to have carnal knowledge of a f^ 
under the age of twelve. It was made an offence 
by statute, although the girl was a consenting party, 
but the statute left untouched the case of an assault 
on a girl under that age. In Reg. v. Bead, 8 Cox 
C. C. 260 ; I Den. C. C. 377, where, on a count for an 
assault on a girl of the age of nine years, the jury 
returned a verdict of *' Guilty, the child being an 
assenting party, but that from her tender years she 
did not know what she was about," it was held 
that the conviction was wrong, the verdict showing 
an ftssent by the girl. Parke, B. there said, " If we 
are asked whether a ^rl of such tender years can 
consent in law, that is settled by Req, v. Martin, 
<) C. & P. 213." Those cases were acted on in Rsg. v. 
Mehegan, 7 Cox C. C. 145, by the Court of Criminal 
Appeal in Ireland, where a conviction for an 
indecent assault on a girl between the ages of ten 
and twelve was quashed, on the ground that the 
girl was a consenting party. 

No counsel appeared for the prosecution. 

CocKBURN, C. J. — Tliis case is quite concluded 
by the authorities, which rest on a very intelligible 
principle. Independently of the statutes, the having 
carnal knowledge of a child was not an offence at 
law. The statutes made it an offence, saying that 
whether the child was an assenting party or not, it 
should be an offence. It follows, therefore, that 
the offence in this case, not being an offence within 
any statute, it was not an offence at common law. 
However much we may regret it, this conviction 
must be quashed. 

The re«t of the Judges concurred. 

Conviction ^athed. 



COUBT OF atJSEN'S BENCH. 

Reported by Jonx Thomfsox and T. TV. Saotdebs, Esqra.^ 

Bonlsters-at-Law. 

iSatwrday^ April 29, 1865. 

Laughlin and others r. The Overseers of 
Saffron-hilIh 

Poor-rate — National school-homes. 

National school-houses, though no profit whatever is^ 
mads of them, are assessable to the poor-rate. 

This was a special case, stated under the 12 & 13 
Vict. c. 45, as to the rateability to the poor-rate of 
a national school-house. 

The case stated, that by a deed dated the 18th 
Dec. 1852 a piece of land was conveyed by the 
minister and churchwardens of the ecclesiastical 
district of St Peter's, Holbom, to hold to their use 
for the purposes of the 4 & 5 Vict. c. 38, and upon 
trust to permit the premises and all buildings to be 
thereon erected to be for ever appropriated and 
used as a school for the education of diildren and. 
adults, or children only of the labouring, manufac- 
turing and poorer classes of the said district, an<& 
for no other purpose. The school was to be at all 
times open to the inspectors of schools appointed 
in conformity with the Order in Council, and shoulck 
always be in union with the National School 
Society, and be conducted according to its princi- 
ples and in furtherance of its ends. The de^ abo 
provided that the management and government of 
the school should be vested in a committee to con- 
sist of the officiating minister of the district and 
fourteen other persons. Schools had subsequently,, 
in accordance with this deed, been erected partly 
by parliamentary educational grants and partly by 
voluntary subscriptions, and consisted of rooms 
necessary for the purposes of the institution. Two 
small rooms were inhabited by the parish beadle,, 
who, however, had nothing to do with the school, 
and these rooms had been duly rated. The rest of 
the building was only used for the ordinary pur- 
poses of a national school, no one residing on the- 
premises. The children who attended paid a small 
sum per week of 2d. and 3(/., and the school was 
open to all poor cliildren irresx)ective of parish or 
locality. Such amounts were applied to the ex- 
penses of the establislimeut, but did not meet them 
by a considerable sum, wlilch was made up by 
voluntary subscriptions and grants from the Church 
Education Society, and those also made by Govern- 
ment. 

Huddlcston, Q. C. (^Hopicood with him) appeared for - 
the resps. (the parish),'and argued, that the premises 
were liable to be rated : 

Reg. V. Sterru, 12 Ad. & EIL 84 ; 

lieg. V. Temple, 2 Ell. & Bla. 160; 

Reg. V. The Baptist Missionary Society, 10 Q. B.d84 ; 

7/e;^. v. Stapleton, 4 B. & Sm. 629. 

Mellish, Q. C. {Beres/ord with him) appeared for 
the apps., and contended that, as the premises were 
wholly devoted to charitable purposes, and there 
was no beneficial occupier, they were not rateable : 
Reg. V. St. Lukes, 2 Buit. 1068; 
Sheppard v. The Churchtoardens of Bradford, 10 G. K^ 
nT S., 869. 

CoGKBURN, C. J. — ^I think that in this case oar 
judgment should be for the resps. The parties to 
be assessed are clearly the persons in whom is 
vested the management of the schooL With respect 
to the argument, that this is not rateable property 
inasmuch as it is wholly devoted to charitable pur- 
poses, I think we are bound by the previous ded- 
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«ioii3 to hold that it is rateable property. I cannot 
•^iifttjnguish this case iu principle from Eeg. t. 
JStapkton, 

Judgtnent for the resps, 

Besps,' attorneys, Xonis and Allen. 



Wednesdtty, Mcuf 31, 1865. 
Reg. V, Stevens and Anderson. 
Poor-ixU^^Licenaees of premises ^Actual occupation. 
Certain gasworks were erected by the Crown at Alder- 
shoijbr^ the use of the camp there, and by an arrange' 
meat with A. B.y who agreed to make and supply gas 
to the camp upon certain terms, a licence was granted 
by the Crown to them to use the premises for seven 
Jfearsj for the purpose of enabling the saiaA. B. to 
perform their contract, the Crown reserving a right to 
4Mter^ by its servants for certain purposes at all times, 
-ike licence also containing a stipidation that it should 
be revocable at any time bu writing, and that full 
.j)08fession might thereupon be had without any pro- 
•ixedinga at Icao or equity. A. B. being rated to the 
relief of the poor in respect of their occupation of the 
said premises: 

HM, that, as actual occupiers, they were liabk to be so 
rated. 

This was a special case, stated upon a judgment 
for the resps. upon an appeal to the quarter sessions 
ior llampdiire by James John Stevens and George 
Anderson against a poor-rate. The sessions con- 
firmed the rate subject to thia case. The case stated 
that James John Stevens and George Anderson were 
rated in a. poor-rate for the parish of Aldershot, on 
the drd June 1864, in respect of gasworks, as occu- 
piers, of which the, War Department were owners to 
the rateable value of 100/. In their grounds of 
appeal they stated that tiiey were not occupiers of 
the said gasworks, or of any messuage, premises, 
boiise, land, or other rateable property in the said 
parish, and that they had a mere licence, permission 
and privilege to use the same gasworks in a par- 
ticular manner, the legal possession and right of 
possession remaining in the Crown ; that the said 
gasworks and premises are not legally rateable in 
consequence of the possession and right of pos- 
session thereof being in the Crown. 

Upon the appeal it appeared that the Camp Gas 
Works above mentioned are extensive gasworks, 
the property of the Crown, erected at a great ex- 
pense by Government, under the direction of the 
Soard of Ordnance, a.d. 1861, for the purpose of 
supplying gas for the lighting of the camp estab- 
lished at Aldershot, and the Government buildings 
in connection with it The apps. are gas engineers 
and contractors for gasworks, and on the 2nd July 
1862 the contract hereafter mentioned was entered 
into between the apps. and Her Majesty's principal 
Secretary of State for the War I>epartment, and 
on the same day an indenture between the said par- 
tk^s was executed which forms part of the case. 
From the time of the making of the said contract to 
the present time the apps. have used the gasworks 
according to the provisions of the said indenture, 
and have made and supplied gas to the Govern- 
ment according to the contract, the gas being made 
by them in the said gasworks and supplied into the 
meter-house, from which the seivants of the Govern- 
ment supply the gas to the camp and Government 
buildings thereto belonging, as it is required. The 
contractors have in their employ a manager of the 
works who resides upon the premises'^ he keeps one 
key of the meter-house, and a Government officer 
keeps another ; the keys are of different makes, so 
that neither of the parties in possession of the keys 



can gain admission without the other. The said 
manager also uses a room, on the door of which the 
word "office" has been painted by Government, 
separate from the place in which he Uves, where he 
keeps his accounts with the Government and re- 
ceives moiiey in payment for coke and tar sold to 
thepnblic as hereinafter mentioned. The Government 
officer goes to the meter twice a-day to turn the gas 
on and off, and to ascertain the quantity consumed. 
In order to get to the meter-house, he must pass 
through the premises belonging to the gasworks. 
Tlie keys belonging to the other parts of the gas 
premises are in the possession of the manager ; they 
are the property of the Government, and are marked 
with the broad arrow. Coke and tar, the residual 
products of the manufacture, are according to the 
contract sold by the said apps. to the public upon 
the premises, and produce a profit to the apps. 
There is one gate admitting to the gas premises 
which is never closed. There is a well upon the 
premises lately opened oy the Government autho- 
rities, and which is used by them and from which 
they take water as they require it for their horses 
in the camp, and for the use of the commissariat 
department. It is necessary for the proper manage- 
ment and superintendence of the works that a man 
should be generally resident upon the premises, and 
the manager above mentioned, who is in the employ 
of the apps., is paid a weekly salary, does reside 
there with his wife, and they are provided with 
necessary accommodation and no more. Neither of 
the apps. reside on the premises. In making the 
calculations by which the payment for the gas was 
regulated in the contract, the expense of production 
alone was taken into consideration. The apps. pay 
no rent, and no allowance was made for charges in 
respect of rates. The apps. derive a profit from the 
supplv of gas to the Government, and from the sale 
of coke and tar to the public, and they supplv the 
gas to the public at a less price than they could do 
if they paid rent to the Government for the pre- 
mises. The apps. contended that they had no 
exclusive occupation, nor any such occupation of the 
premises in question as rendered them liable to pay 
rates. 

By an indenturo made on the 2Dd May 1862, 
between the Secretary of State for the War Depart- 
ment (called afterwards the licensor), and the apps. 
(called the licensees^ the said licensor granted unto 
the licensees full licence to use all that building 
lately erected at Aldershot, known as the gas 
establishment, together with all the outbuildings^ 
offices, plant, &c., the meter and meter-house being 
excepted during the term of seven years for the pur- 
pose of enabling the licensees to fulfil a contract 
entered into for supplying gas at Aldershot. 

And it aiRO being the true Intent of these present^ and the 
p&rttes hereto, that these presents shall not be a lease, or an 
agreement for a lease, or in the nature of a lease or of an 
agreement for a lease, and that neither by these presents nor 
by reason of any act or thing to be done, Bufferod, or omitted 
by the licensor or his saooessoTB or otherwise on behalf of 
Her Majesty, or by the licensees, their execators or adminis- 
trators, or any of them, tile licensees shall have any term or 
interest whatsoever in the gas premises, or in any part thereof,, 
or be or become actually or oonstmctively vested in the 
licensees, their executors or administrators, or any of them, 
nor shall they or any of them be or become tenants or 
tenant of the gaa premises or any part thereof. 

The licence then contained certain restrictions as 
to the use of the premises by the licensees, and cer- 
tain powers fo the licensor to enter upon the 
premises. The licence then contained this pro- 
viso. 

That the licence hereby gruited shall be revocable and 
determinable by the licensor or his suooessors at any time 
by writing under his or their hand or hands delivered to the 
Ucensees, their execators or administrators. 

And it was also provided. 

That Immediately upon the revocation of the licence hereby 
franted . . . may immediately . . . without brlDgiMg 
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or instltutixig, or being obliged to bring or insUtate any action 
of ejectment or odier proceeding at law or in equity, resnme 
ajid take fall and complete posBesaion of the gga premiaea for 
the Qse of Her Majeaty, &c 

Giffard, Q, C. (^Gaies with him) appeared in sup- 
port of the order of sessions, and contended that the 
apps. were liable as actual occupiers, for that, until the 
will of the Crown was determined by notice, they had 
possession of the premises, and that it mattered not 
that they occupied only under what was termed a 
licence. [Cockburn, C. J.— It is clear that, until 
the Crown gave notice, the apps. could not be dis- 
possessed.] 

Hayes, Serjt. (C. B. RusseU with him) was called 
upon, and he argued that, as the Crown had the 
right to use the premises for certain purposes, and 
its officers to enter upon them at any time, and it 
was only a licence which was granted, the apps. 
could not be said to hare such an occupation aa 
woidd render them liable to be assessed to the poor- 
rate. [Cockburn, C. J.— We must look at the 
whole instrument, ai^d its effect is that the Crown 
has permitted the apps. to hare possession, reserving 
to its officers a power to go upon the premises for 
certain purposes. Does this amount to anything 
else than a tenancy at will? The object may have 
been to prevent the apps. from being in a position 
to render an ejectment necessary to turn them out. 
The real question is, whether or not there is an ex- 
clusive occupation ?] They refuse to make them 
tenants. 

CooxBusN, C. J. — Just construe the deed with 
refereDce to its object. It is quite inconsistent to 
suppose that the Crown could use these premises 
itself for this purpose. There is an express provision 
showing that the Crown cannot put out the apps. 
without notice. It is not necessaiy to decide whether 
there is a tenancy or not, for tiiere is clearly an 
occupation. 

Cboxfton, J. — ^A licence to use is a liberty to 
occupy. It is not like a licence to use an incorporeal 
hereditament. They say that the licence is not to 
operate as a lease, but that you shall have the pre- 
mises till we do an act whidi is to put an end to it. 
That, therefore, gave the possession. 

Blackbubv and Shbb, JJ. concurred. 

Judgment for the rtsps. 
Attorney for the resps., Eve, Aldershot. 



Bbo. v. Heath and others. 

HighwcofB — Obstruction — Indictment to remove — Costs — 
26 ^ 26 Vict. c. 61, s. 20. 

The township of W. was included in a highway district 
under the provisions o/ths 26 ^26 Vict, c. 61 (High- 
way Act), and A. having caused cm obstruction in a 
street in W, the highway board, at the instance of the 
waywarden of W,, indictedA,for the same, who removed 
the indictment bv certiorari. Upon the tried A. was 
found guilty, and subsequently paid the taxed costs of 
the indictment. There was, however, a sum of 60/. 
extra costs upon the indictment, which the highway 
board charged against the township of W. : 

Held, that the costs of the indictment were such costs as 
the highway board were justified in incurring to remove 
an obstruction from a highway, and that th&f were 
properly chargeable in this case against the township 
of W. : 

In this case the township of Wareham had been 
included in a highway district under the provisions 
of the 25 & 26 Vict. c. 61 ; and a Mr. Burroughs 
having caused a nuisance by erecting a building 



u^n the highway in one of the streets (though not 
within fifteen feet of the centre), he was indicted by 
the highway board at the instance of the waywarden 
of the said township. This indictment he removed 
by certiorari into this court ; and upon its trial at 
the assizes he was found guilty, whereupon he 
abated the nuisance and paid the taxed costs of the 
prosecution. There were, however, extra costs of the 
prosecution amounting to 60^, and these costs were 
allowed by the highway board as against the town* 
ship of Wareham. Against this aUowanoe there 
was an appeal upon the ground that the highway 
board had no power to allow the costs of an indict- 
ment. The Court of Quarter Sessions affirmed the 
allowance, subject to a case for Uie opinion of this 
court. 

By sect. 11 of the 26 & 26 Vict. c. 61 (Highway 
Act), all the powers, rights, duties, liaUlities^ 
capacities and incapacities (except the power of 
making highway rates) as were vested in or 
attached to any surveyor of any parish forming part 
of the district were vested in and attached to the 
highway board. 

The 6th section of the 5 & 6 Will. 4, c. 50 (the 
General Highway Act), after directing the manner 
in which surveyor of the highway is to be 
annually elected, provides that he shall repair and 
keep in repair the several highways in the said 
parish for which he is appointed. 

By the 69th section a penalty is imposed upon any 
person for encroaching by any building within 
fifteen feet of the centre of the highway, and the 
surveyor is empowered to pull down such building^ 
&c 

Sect. 19 of the 25 & 26 Vict. c. 61, provides tot 
the preferring of an indictment where a highway j» 
out of repair, and l^e liability to repiur is disputed. 

Sect. 20 enacts that 

The expenaea of maintainiag and keeping in repair tha 
highwaya of each pariah within the dIsMot, and mI otlnr 
expenaea in relation to anch hlgfawftya .... aludl ba a 
separate charge on each pariah. 

The obstruction in this case was more tha» 
fifteen feet from the centre of the highway. 

Mclntyre appeared in support of the order of 
sessions, and contended that, as it was the duty oT 
the board to keep the highways in repair, it was 
necessarily incident that they should get an obstruc- 
tion removed, which in this case could only be- 
effected by indictment. 

Heath, contra, contended that the costs of the* 
indictment could not be charged against the town- 
ship, that the highway board have no genend 
powers to prosecute, but only such as are specified 
in sect. 19 of the 25 & 26 Vict. c. 61. {^Cockburk^ 
C. J. — ^What other means except by indictment are 
there of removing such an obstruction ?] It may 
be that there is an omission in the Act in this- 
particular. Under sect. Ill of the 5 & 6 WilL 4^ 
c. 50, the sanction of the vestiy is necessary before 
the expenses incurred in defending an indictment 
against the parish can be allowed. [CocKBURir^ 
C. J. — ^That is where an indictment is preferred 
against the parish.] The surveyor might enter and 
abate the nuisance. [Crompton, J, — ^Not in such a 
case where it is not within fifteen feet of the centre.] 
The words *< maintaining and keeping in repair'^ 
cannot be construed to include preferring an indict- 
ment. [Cockburn, C. J. — ^But there are the addi- 
tional words, ** and all other expenses in relation te 
such highways."] Those words can only refer to 
matters expressly authorised by the Act He 
cited 

Toumsend v. Rees, 10 C. B., N. S., 808 : 4 L. T. Ken. 
N. S. 447. 

Cockburn, C J.^Mr. Heath has thought it 
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neoeraaiy to enter upon the general statutory law 
relating to highways, but in point of fact the 
qneotion before us is a very limited one indeed, 
being simply this, whether where a highway board 
has instituted a prosecution against an indiyidual 
for an obstruction to a highway, they can charge the 
ejqwnses of the prosecution— m this case the extra 
costs of the prosecution — ^upon the parish in which 
the highway was situate, and upon which the 
nuisance existed which it was necessary for the 
lotMecution to remoye. I quite agree with Mr. 
Heftth that a highway board is by a recent Act 
pUoed in the situation of the suryeyor under the 
fonner Highway Act, but it does not follow that on 
that aooount they may not haye extended to them 
under the Act of Parliament by which such board 
IB crested larger powers with regard to raising 
money for expenses thjm the suryeyor had imder 
the pveyiously existing Act of Parliament ; but eyen 
if this question had arisen under the former Act of 
Parliament, 5 & 6 Will. 4, c. 50, and the case had 
been that of a suryeyor instituting a prosecution 
tor the purpose of remoying a nuisance from a 
highway, I should haye been yery much disposed to 
thmk so, though in the yiew I take I do not think 
it necessary to decide the question. I should be 
strongly disposed to hold, were it necessary, that the 
|k>wer to raise a rate for such a purpose^ or to in- 
dade the expenses of such a prosecution in a high- 
way rate, would haye been incidental to the power 
Tested in the suryeyor by the Act of Parliament, 
where he has power to make and leyy a rate for the 
purposes of the Act Now the main purpose of the 
Act is the repair of the highway, and the keeping 
of the highway in a miper condition; but the 
existence of an obstruction which is a nuisance on a 
hi^way is manifestly inoonsistent with the highway 
bcnig kept in a proper state of repair, and therefore 
I think, on a wise and liberal construction of the 
Aet» they might haye been fairly and legitimately 
indnded in the purposes of the Act, in carrying the 
pupoees ont. But it was pointed out that the 
werot of the 20th section are much larger than 
under the dd statute. The 20th section, while it 
stres the board power to charge upon the district 
rand whaterer expense it shall incur for the 
benefit of the whole district, goes on to say 
that the expenses of maintaining and keeping 
in repair the highways of eaoh parish within 
the district, and all the other expenses in re- 
lation to such highways, except uose that are 
thrown on the district fund in the earlier part of 
the section, are to be borne by the indiyidual 
parishes. The whole question, as it appears to me, 
in this case is one of simple solution and is easily 
answered ; and it is whether this is an expense 
relating to the maintaining and keepmg in repair 
the highway? Can it be said the expense incurred 
in the remoyal of a nuisance that obstructs a high- 
wa^y is not an expense incurred in relation to that 
highway? I called Mr. Heath's attention some 
time ago to the question whether a suryeyor, h for- 
tiori a highway board, remoying an obstruction by 
mechanical or manual means, would not be entitled 
to charge the expenses so incurred ; Mr. Heath, with 
all his anxiety in maintaining the case of his client, 
oonld not answer that in the negatlye, but 
■ought to make a distinction between the haying 
recourse to manual means, by labour or other- 
wise, in remoying it, and by haying recourse to 
proceeding at law. I should always uphold a 
man who has recourse to the process of law, in 
preference to a man who has recourse to force, 
which may lead to consequences by no means to 
be desired. I cannot think there is any difference, 
and I haye no hesitation in saying, that the proper 
course of proceeding adopted with a yiew to the 
remoyal of an obstruction on a highway is an 



expense relating to the highway, aud therefore 
comes within the 20th section. If one looks at the 
expediency and the reason of the thing, one cannot 
doubt that is the construction the Legislature must 
haye intended to haye had put upon it, and which 
answers the dear justice of the Act. There is no 
doubt of the duty of those who haye the care of a 
highway to keep that highway in a proper and 
effectual condition. If were is an obstruction, 
which it appears to them interferes with the use of 
it by the public, those are the authorities, and they 
have as inddental to their duty the power to take 
the necessary steps to remoye the nuisance. No 
one can expect that those who are to act In a matter 
of that description should put their hands into 
their own pockets to defray the expenses of a 
prosecution if by any acddent the prosecution 
fails and the expenses come to be taxed. There- 
fore, if they are expenses that must be borne 
by some one, and the costs which haye been 
incurred must be paid, it would be monstrous to 
expect the authorities who haye put the law in 
force to find themsdyes, personally, out of thdr own 
pockets, the amount that may be necessary, and 
therefore it ought properly to fall upon the parish 
who by this prosecution haye occasicned the obstruc- 
tion to be remoyed, the further continuance of 
which would be a nmsance. Both as regards 
the policy and the expediency of the matter, and 
the language of the enactment, I can entertain 
no doubt this was an expense which the high- 
way board were right in incurring ; and therefore 
the indiyidual parish must bear it. 

Cbomfton, J.— I am of the same opftnioii. Mr. 
Mdntyre put his case yery shortly and simply, and 
on two yery short and simple propositions. He said, 
** Here is this body bound to keep in repair from 
time to time the roads. It Is impossible to do that 
without removing obstructions. It is impossible 
in many cases that obstructions can properly be 
remoyed without having recourse to the arm of the 
law.*' He says those are repairs under one or both 
of these Acts. I have not heard a word that has been 
said during the whole course of the case that 
seems to meet that argument, and I think those 
propositions are correct, and the inference drawn 
from them is correct. I do not fed any difficulty 
in carrying out the Act of Parliament. As to there 
being any waste or improper proceeding, the board 
are now the representatives of the different parishes, 
and it may wdl be left to them more widely than 
it was before, and I am very strongly of opinion 
that it does not depend upon the success of the 
prosecution, but whether it was a proper expense ; 
and when an apped was sent to the sessions, aud it 
had been successful, it might well be, if they thought 
it really was not for the benefit of the parish, that 
the expenses would not be allowed. To try it by an 
extreme case : if it was dear that the parties had 
indicted to put money into some attorney's pocket, 
the board would have been very right in disdlowing 
the costs ; bnt that is left in the discretion of the 
quarter sessions upon apped. If the first Act did 
not include such a power, though I should be dis- 
posed to think it does, the second Act enlarges it 
and gives power to the surveyor. It does not neces- 
sarily follow that it only gives this power ; it clothes 
them with all the powers the surveyor had ; and it 
is impossible to say this is not an expense in rela- 
tion to highways. I therefore think our judgment 
should be f or the resp. 

Blackburn, J. — ^I am of the same opinion. I 
think the old Act of 1835, by the. 8th section, made 
it the duty of the surveyor to repdr and keep 
in repair the severd highways of the parish. I 
quite agree with what my Lord and my brother 
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Crompton have said, that for the purpose of repair- 
ing and keeping in repair, it may be necessary 
and proper to institute a prosecution against some 
one who prevents the road from being kept in 
repair, and if such a prosecution is properly and 
rightly and fairly instituted, I think it would be 
one of the expenses falling within a part of their 
duty in carrying out the Act, and if it was waste- 
ful, extravagant, or improper, then that would be' a 
question of fact ; they could not incur an expense 
of that nature, or if they did incur it, then on 
appeal the quarter sessions would properly disallow 
it if they were satisfied of the fact. Then under 
the former Act, in the 27th section there is power 
to raise a rate for the purposes of the Act, one of 
which was to pay the expenses of repairing the road 
and incidentally any prosecution really and pro- 
perly necessary for that purpose. I am inclined to 
think that the new Act does not extend this further 
than before. The board are required to perform the 
duty the surveyor had to maintain the highways. 
I do not think it extends that duty further than 
before ; but it does not cut it down. Then again, 
under the 20th section, they are to charge upon the 
parish the expenses in relation to the maintaining 
and repairing the highways, and all other expenses 
in relation to such highways. I do not think myself 
that it much extends it beyond, because the only 
expenses relating to highways were expenses for the 
purposes of the Act, maintaining and repairing; 
but, again, I say it does not cut it down. The board 
have at least as much power as the surveyor had, 
and as much right to do it ; and if, under the former 
Act, the surveyor might have done it, subject 
always to tJiis, that they could be disallowed by 
quarter sessions if they were wajsteful and extrava- 
gant, the board can do it now. 

Shee, J. — ^I am of the same opinion. 

Ordgr of sessions confirmed. 



Saturday^ June 3, 1865. 

Beo. v. The Justices or Worcestershire, re An 
Appeal between the Guardians of the 
WixcncoKBE Union and the Guardians of 
the Stourbridge Union. 

Poor-law — Break of residence. 

To render the absence of a jiorty from his parish not 
a break of residence^ it is essential that he should 
have a residence in such parish to which he has a 
right to return, 

, A^ left his parish, where he had a hdginqy which he 
gave up to seek elsewhere for work, int&iding to return 
when work was better, and the oocunier of the house 
would have permitted him to have the satne lodgings 
again on his return, and they were not, in fact, occupied 
in his absence : 

Held, to be a break of residence. 

This was an appeal by the guardians of the 
Winchcombe Union against an order for the re- 
moYal of George Whittle, a pauper lunatic on the 
ground of his irremovability by reason of a three 
years* residence in resp. union. At the hearing the 
sessions quashed the order of removal, subject to a 
case. 

1'he case stated, that the appeal was against an 
order of justices adjudging the settlement of George 
Whittle, a pauper lunatic, to be in the parish of 
Beckford, in the app. union ; that the settlement 
at Beckford was proved, but the apps. called wit- 
nesses in support of a ground of appeal, alleging 
the pauper's irremovability from the resp. union 
by reason of a three years' residence therein prior 



to the 17th Feb. 1864, when he was oonyeyed to tb<? 
lunatic asylum ; that the facts material were, that 
the pauper, who had lived with his wife and a child 
in a cottage at Quarry Bank, in the resp. union, 
about Whitsuntide 1861, left the cottage in conse- 
quence of his wife having deserted him and his 
goods being seized for rent; that the child was 
apprenticed to a tailor, with whom he went to 
reside, and has ever since continued to live, and the 
pauper became a lodger at the house of a Mr. and 
Mrs. Drew at Quarry Bank ; tliat in Oct. 18G2 he 
left Drew's and went to Kemmerton to work there, 
telling the Drews he meant to return when the 
trade (ho was a puddler) at which he worked be- 
came better, and he asked them to write to him and 
let him know if the trade improyed ; that he left 
behind him a waistcoat and pair of trowsers, which 
were stated by Mrs. Drew to be scarcely worth 
wearing ; that during his absence his lodgings were 
not occupied by anybody else, but had he retomed 
at any time he might have had them ; that he wa« 
absent at Kemmerton, out of resp. unioiiy for 
three months, when he returned to the Drews at 
Quarry Bank, and in a fortnight after left them 
again, and left his watch behind him because ho 
was subject to fits ; that his watch was afterwards 
sent to him ; that after a period of three weeks he 
again returned to his lodgings ; that during his 
absence his lodgings were not occupied by any one 
else, and had he returned at any time he might have 
had them. 

Poweffj Q.C. and E, T, Holland appeared in sup- * 
port of the order of sessions, and contended that 
there was no break of residence, for that the leaving 
of Ms residence with the Drews at QnarxyBank 
being for the purpose of seeking worlp, and his 
lodgings, in which he had left some of his clothing, 
being kept for him in the event of his returning, he 
must be held to have constructiydy resided there 
the whole time. [Blackburn, J. — ^He does not 
keep on the lodgings. I know of no case in which 
it has been held not to be a break of residence where 
there was no residence to. which he had a right to 
return.] The (question is, whether there was the 
animus revertendi : 

R, y. ^1^ MarMone, 20 L. J. 109, M. G. ; 

Ay. Tacolne8t<me,B(^K', 18 L. J. 44, H. C. ; 

R. y. St(wleton, 1 £1L & Bla.; 22 L. J. 102, H.O.; 

R. v. Bfifkthelmstone, 24 L. J. 41, M. C. ; 4 BQ. d: 
Bla. 236. 

Gray, Q.C. and Streeten, for the resps., were not 
called upon. 

Blackburn, J. (a) — ^I am of opinion that the 
order must be quashed. The question is, whether 
the pauper was resident during the requisite period ? 
TTiere have been several cases upon the subject, and 
some have been decided one way and some another. 
But there is no case whatever in which it has been 
yet decided that a man can be said to be residing in 
a place when he was physically absent and had no 
dwelling-place or residence in the parish. In the 
present case the facts appear to be these. The 
pauper had lodgings and gave them up ; he did not 
live there; he went away, stating that he would 
come back when work was better; he said he 
intended to return, and no doubt that was his inten- 
tion. He left behind him a waistcoat and a pair of 
trowsers, which, however, were stated by the land- 
lady to be scarcely worth wearing. The leaving 
them there might be some indication that he was 
intending to return. I cannot say the fact of a man 
leaving some old clothes behind him amounts to a 
retaining of his lodging as a dwelling-place in the 

(a) Cockhnrn. 0. J. and Mellor, J. were absent la the Conrt 
for Crown Cases Besenred. 
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pariah so aa to make a Bettlement, and that he con- 
tinues to reside in a place where he has no residence. 
I. think, therefore, the quarter sessions were wrong, 
^and the order most be quashed. 

Shsb, J.~I am of the same oimiion. In the 
•absence of any case which says that where a party 
lias no residence in the pwrish there may still be no 
4>Feak of residence, I think the order of sessions 
t»d. 

Order o/aetiions quashed. 



fVtdneadmfy June 7, 18G5. 

Kbo. v. The Governor of the Debtors' Prison 
IN Whitecrosb-strebt. 

Beg. v. The GtovBRNOR of Newgate. 

JVuoA — JPoor-rtUea — Committal— Newgate and White- 
cnm-street priaon9—o2 Geo, 3, c. 209—12 Vict 
c U. 

The gaol of New^joU is the common gaxAfor the confine- 
ment of erimtnals onfg for the citjf of London and 
eomntg of MiebBesex, and the gaoi m Whiteeross- 
'Street is a gaoi for the confinetnent of prisoners for 
suck jurisdictions upon civil process. By the 12 
Vict. (?. 14, persons in default for nonpayment of 
jtoor-rates nupf, upon no distress being available for 
the amoim/, be committed by a justice^ warrant to the 
common gaol or house of correction for any time not 
exceeding three calendar months, unless the sums be 
esooner paid. A, B. and C. />., defaulters as above, 
-were committed respectively to Newgate and White- 
€ros9-strtet z 

JBeldy that such committals were upon civil, and not 
criminal process, and that the committal to White- 
cross-street prison was good, and (^Cockbwm, C. J. 
dubitante') that the committal to Newgate was bad. 

In a former term this court made absolute, sub- 
ject to a special case, rules calling upon the governor 
of the Debtors' Prison in Whitecroes-street and the 
•Ctoviemor of Newgate, to show cause why writs of 
mandamus should not issue, directed to them respec- 
tively, commanding them to receive into and detain 
in their said prisons the bodies of A. B. and C. D. 
xespectively, pursuant to certain warrants under the 
liands and seals of certain justices of Middlesex, 
and there to imprison them for certain spaces of 
time unless oertam sums of money should be sooner 
paid. 

It i4q[>eared (from the statements in the cases 
xespectively) that the said A. B. and C. D. had been 
committed, the one to the gaol of Newgate, and the 
other to the gaol of Whitecross-street, by certain 
justices of Middlesex, for the nonpayment of poor- 
Ates, under the provisions of sect 2 of the 12 Vict. 
o. 14, but that upon being tendered respectively to 
the govem<Nrs of the said gaols, they refused to 
jreoeive them : the governor of Whitecross-street 
prison upon the ground that such prison was 
neither the common gaol nor house of correction for 
the county ; and the governor of Newgate upon the 
ground that he had been directed by the gaol com- 
anittee of the Court of Aldermen not to receive any 
persons committed there for nonpayment of rates. 

The case proceeded to set out the facts relative 
to the prisons in Middlesex, as given in the recent 
oase of Beg. on the Prosecution of the Vestry of St. 
Mary, Islington, v. The Keeper ofAe House of Vorrec- 
Jtion in Coldbaih-fields : {Reg. v. Colvill, 12 L. T. Bep. 
N. S. 341.) The case then proceeded to state that 
there is not now, and never was, a common gaol for 
the county of Middlesex locally situate in the said 
.•county of Middlesex, except it be one or the other 
of the gaols or prisons mentioned in this case ; that 
^e Queen's gaol of Newgate is situate in the city 



of London ; that the statutes of 7 Geo. 3, c 37, and 
18 Geo. 8, c 48, are tho statutes under which the 
gaol of Newgate was rebuilt, and are to be taken aa 
part of this case, as are also the statutes of the 
18 Geo. 3, c. 60, and tho 52 Geo. 3, c 209 ; that the 
Debtors* Prison of London and Middlesex wa^ 
erected under the provisions of the said last-men- 
tioned Act, and is situated in Whitecross-street, in 
tlfe said city of London ; that the governor of that 
prison refuses to receive persons committed for non- 
payment of rates ; that the justices of Middlesex 
had always claimed tiie right to send Middlesex 
prisoners to the Queen's gaol of Newgate, as the 
common gaol of the county, and are now daily in 
the habit of committing them there under the 4 & 
5 Will. 4, c. 86 (the Central Criminal Court Actl 
and before that Act they were in the habit of send- 
ing prisoners there for the purpose of being tried at 
the Court of Oyer and Terminer and general gaol 
delivery in the Old Bailey ; that since the Debtors' 
Prison in Wliitecross-street was built, the following 
classes of prisoners only have been received there, 
viz., debtors in custody of the sheriff ; prisoners in 
contempt from the County Court, Mayor's Court, 
Small Debts Court and Bankruptcy Court. 

In the year 1812 an Act was passed (52 Geo. 3, 
c 209) entitled " An Act for building a new pri- 
son in the city of London, for removing thereto 
prisoners confined under civil process in the gaol 
of Newgate and the two compters of the said city," 
&c., which recites that 

Whereas the giu>l of Newgate Is not only the common gaol 
both of and for the city of London, and of and for the connty 
of Middlesex, for the confinement of felons and other offenders, 
bat ia also a prison for the confinement of other persons in the 
custody of the sheriffs of London and of the shenff of Middle- 
sex. . . . And whereas It is desirable that prisoners con- 
fined nnder oivil procees should not be confined in the same 
gaol with prisoners for felony and other offences . . . and 
whereas the building of a new prison of a sufficient extent in 
a oommodioos situation, and Uie remoTlng thereto prisoners 
confined under civil process tai the said gaolof Newgate . . . 
will be of great public utility, Ac. 

Power is then given to the corporation of London 
to build a new prison, which shall be divided into 
four separate and distinct parts, one for the con- 
finement of prisoners confined under civil process in 
the custody of the sheriff of Middlesex ; two other 
of the said four parts for the two compters of the 
dty of London, &c. ; and the remaining fourth part 
for the said prison of Ludgate. 

Sect. 56 enacts, that 

From and after such time aa the prisoners confined under 
civil process shall have been removed from the said gaol of 
Newgate to the said new prison, in pursuance of this Act, the 
said gaol of Newgate, and every part thereof, shall for ever 
thereafter be appropriated exclusively to the oonilnement of 
such felons ana other prisonetB liable to be confined therein aa 
are not by this Act autnorlsed to be confined in the said new . 
prison. 

Sect 57 provides, 

That all prisoners by process of contempt for not paying 
any sum or sums of money, or costs, issuing out of any court 
of law, and all prisoners for contempt of any court of equi^ 
for not paying any sum or sums of money, or costs, ordered 
•to be paid by any decree or order of any sncn court; shall for 
the purposes of this Act be considered as prisoners confined 
under civil process, and shall be accordingly removed to and 
confined in the said new prison. 

Sect. 68 provides. 

That nothing in this Act contained shall extend or be con- 
strued to extend to infringe, defeat, or affect the power or 
authority bf any court. Judge, Jusdoe, commissioner of bonk- 
mpta, or others to commit any person or persons whomsoever 
to the said gaol of Newgate, or to any other gaol or prison. 

By sect. 2 of the 12 Vict. c. 14 (an Act to enable 
overseers of the poor and surveyors of highways to 
recover the costa of distraining for rates), it is 
enacted (inter alia) that 

When to any warrant of distress for the levying of any 
sum or sums to which any person or persons is or are now or 
may hereafter be rated or assessed in or by any rate or assess- 
ment hereinbefore mentioned, it shall be returned by the con>- 
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st«ble . . . that he could find no goods or chattalB . . . 
whereon to leyy snch sam or sams, ... It sh&Il be lawful 
for any two or more JuBtioee of the peace before whom the 
eame shall be returned, ... If In their dlsoretion they 
shall BO think fit, to issue their warrant of commitment 
against the person with relation to whom such return shall be 
so made as aforesaid, . . . and thereby order snch person 
to be imprisoned in the common gaol or house of oorrsetlon 
for tiuy time not exceeding three Mlendar months, unless the 
sum or sums therein mentioned shall be sooner paid, fta 

Bovilly Q. C. (Poland with him) appeared for the 
parish authorities, and contended that Whitecross- 
street prison is the proper gaol to commit to for the 
nonpayment of poor-rates; for, although the 12 
Vict. c. 14, directs defaulters to be committed either 
to the common gaol or house of correction, yet, as 
by the 52 Geo. 8, c. 209, prisoners on civil process 
are not to be committed to Newgate, and as the 
Legislature in passing the 12 Vict. c. 14 must be 
taken to have been aware of the proTisions of that 
statute, it could not have intended that prisoners on 
civil process, as this is, should be committed to 
Newgate, but to that gaol which in such cases was 
made a substitute for it. He contended that a 
commitment in default of distress for nonpayment 
of a poor-rate was a civil process : 

Av. C0pe,6Ad. &£U. 226; 

Maiher v. EgawUm, 2 EU. ft Bl. 717; 

Rb MoMien, 88 L. J. 146, Q. B; 9 L. T. Bep. N. S. 
788. 

Keane, Q. C. contended that Newgate, and not 
Whitecross-street, was the proper prison to which to 
commit in such cases, for that the subsequent sta- 
tute of the 12 Vict. c. 14, in express terms directs 
such persons to be committed to the common gaol 
or house of correction ; and moreover that the com- 
mittal for nonpayment of a poor-rate is in fact 
penal piooess and not civil prooesa, the iustioes 
having a discretion to commit or not, and only com- 
mitting where they believe that the party refuses 
from wiUulnesi to pay the amount. [Cogkbubh, 
C. J.— But if that were so, how is it that he has a 



discharge 

For not paying the amount he may be imprisoned 
for three months. Newgate is certainly still the 
common gaol. But Whitecross-street is neither a 
common gaol nor house of correction. 

MeUithj Q. C, the Recorder of London^ and Clarke 
appeared for the corporation. 

CocKBUBN, C. J.— I am of opinion that this order 
for the commitment of a person to prison for non- 
payment of rates which he is liable to pay under 
the statute should be to Whitecross-street prison. 
I think there can be no doubt whatever that, under the 
Act of the 52 Geo. 3, c 29, the gaol of Newgate being 
the common gaol of the county of Middlesex, that 
would have been the place to which a person com- 
mitted under such circumstances would have been 
property sent. Then, that Act of Parliament, 
practically speaking, divides the common gaol of 
the county of Middlesex (that is Newgate) into two 
departments, a civil department for persons in 
custody on civil process, and a department for 
persons in custody on criminal process. Then arises 
the question of whether this class of prisoners falla 
under the one or the other category, and I can 
entertain no doubt, having paid the greatest 
attention to all that has been urged by Mr. Eeane, 
that this is a commitment on civil process. The 
liability is clearly a civil liability. Upon nonpay- 
ment, no offence is created, but process against the 
goods of the party failing to satisfy the statute is 
issued. In the event of no goods being found on 
which distress or execution may take effect, then 
there is an authority to the magistrates upon sum- 



mons to commit the party to prison, but not to 
do so in the character of a punishment for the offence - 
he has committed in not paying, but simply as 
a means of enforcing payment if by possibility 
the process of imprisonment can have that effect.- 
As soon as the man pays he is entitled to 
liberation, and it is clearly shown that the- 
whole proceeding is for enforcing payment of a 
civil liability, and not b^ way of punishment ; and 
I think the true critenon is, whether or not an 
indictment would have lain in the event of the sta- 
tute not providing the summary remedy which it haa 
given, and I am of opinion it would not. The whole* 
is a civil liability from beginning to end, the lia- 
bility to pay money to enforce which the power is 
given ; but as soon as it is discharged by payment 
the party is entitled to freedom, and his liability ia 
at an end. Considering it therefore as a civii pro- 
cess, it seems to me the commitment must, by virtue 
of the 52 Geo. 8, c 209, be to the civil department 
of the common gaol ot the county of Middlesex; 
and not to the criminal department. The only 
difficulty which presents itself is created by the 
57th and 5Bth sections ; but when these come to be 
looked at the difficulty disappears. I doubt very 
much whether there was any necessity for the 
enactment of the 57th section. I cannot help think- 
ing it was put in out of abundant — ^peiiiaps super- 
abundant — caution. Whereas the division is made 
for two classes, persons in confinement under ciTiL 
process, and persons in conflement under criminal 
process, it might be doubted whether contempt 
ranged itself under one class or another. The 57th 
section was intended to remove the possibility of a 
doubt by enacting that persons in custody on pro- 
cess of contempt for not paying any sum or sums ot 
money or costs, shall be considered as prisoners in 
custody under civil and not under criminal process. 
And then comes the 5Sth section, which I own I have 
considerable difficulty in understanding or putting: 
a construction which is at all satisfsetoiy to my own 
mind. I cannot help thinking that this seekioa waa 
intended again to operate by way of distinction be* 
tween the civil process of oontcmpt for not psyiag* 
any sum or sums of money, and any of those 
contempts of any court, judge, jnstioe^ commis-- 
sioners of bankrupts^ or others, for wfakdi, in the^ 
administration of iust&oe, tiiey have power to commits 
But be that as it may, though I do not think it 
necessary on the present occasion to say whether or 
not by virtue ol that 56th section any of the 
authorities in the administration of justice to which 
that section refers might commit to the gaol of 
Newgate^ though I am very strongly inclined to- 
think that it is limited to cases of contempt, aa 
distinguished from contempt for nonpayment of 
money, I am bound to say (whether or not the 
power to commit to Newgate is or is not taken 
away) that it seems to me, looking at the soope and 
intent of this Act, and at what the Legislature 
evidently contemplated and meant, that a commit- 
ment in respect of a civil liability of this sort would 
be wrong; and the proper course to pursue is, to com» 
mit to the civil department of the gaol of the county 
of Middlesex, that is to say, to Whitecross-street 
prison. The question for us to determine is, whether 
a commitment or an order for commitment te 
Whitecross-street prison is proper or not f I enter- 
tain no doubt, on the whole view of the matter, such, 
an order is right, and that the keeper of the gaol of 
Whitecross-street is bound to receive a ^isoner 
under it. I think it is imnecessary to say whether 
the commitment to Newgate is legal or not ; it ia 
sufficient to say that the commitment to the county 
gaol is right, therefore the order must, of course, be 
considered as good. 

Cboxpton, J.— I am of opinion this commitment 
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IS in the nature of civil process, and, according to 
the true construction of the Act of 52 Geo. 3, there 
'W'^s no povrer to send to Newgate, but they were 
hound to send to Whitecross-street. Now, first, as 
to thia being cti;t7 process. This is clearly process 
analogous to an execution. It is on a debt ; it is on 
the return of nulla bona, and just like an ordinary 
ca, sa» It holds a man not for any punishment for 
contempt, or anything of that kind, but it is as 
pnrelj civil as it can be. If he does not pay, there 
IB the process against his goods, and, on the return 
of mtUa bona for that, there will be an execution in 
the nature of ea, so, till he pays the debt, capiat ad 
saiiBfadendum strictly. If the magistrate thinks 
there ought to be a oa. mu under the circum- 
Btances, he should haye the discretion to order it. 
It does not alter in my mind the nature of the 
process. The only question, as it appears to me, 
really is, is anything in the nature of punish- 
ment inflicted ? It seems to me to alter and strain 
the enactment to say it is a punishment if he does 
not pay. It is no mote a punishment than is an 
ordinary co. so. I am dearlv of opinion it is in the 
nature of civil process, and I think more so than it 
wms in the oase of Reg. v. Egginim^ which was for 
handing oyer books and accounts. That being so, 
where is he to go ? The object of the Act is to 
divide the common gaol of Newgate into two — a gaol 
for London and Middlesex for criminals, and a gaol 
for the sheriffs of London and Middlesex in ciyil 
matters ; and it seems to me on these enactments, 
without going through them, that no others but 
c rimin a l s, felons and misdemeanants iune to be con- 
flned in Newgate, by reason of there not being room 
for others there, and that a new prison is to be 
hmilt which is, in effect, the sheriffs' prison, as is so 
said in the section referred to by Mr. Bovill and 
Mr. Mellish, and which new prison is to be divided 
into four parts, one being for the confinement of 
prisoners under civil prbcess in the custody of 
the sheriff of Middlesex, two other parts for the 
confinement of prisoners under civil process 
in the custody of the sheriffs of London, and the 
remaining part for the confinement of freemen 
of the city of London, or clergymen, proctors, or 
attomers who would have been confined under 
some old enactment in Ludgate, I suppose. That 
being so, there is a clause expressly to say, '* That 
from and after such time as the prisoners con- 
fined under civil process shall have been removed 
from the said gaol of Newgate to the said new pri- 
son in pursuance of this Act, the said gad of New- 
gate and every part thereof shall forever thereafter 
be appropriated exclusively to the confinement of 
such felons and other prisoners, liable to be con- 
fined therein, as are not by this Act authorised 
to be confined in the said new prison." Then 
some doubt might be raised, whether civil process 
extended to matters which are really of contempt, 
which this is not ; because it is by a fiction of con- 
tempt we make an attachment against a person for 
not paying a sum of money, if he has not paid it 
under our rule of court. You may have a rule of 
court drawn up in form and served upon a person, 
and that would be merely a civil process, though 
there might be some doubt as to whether it is a 
process of contempt. This 57th section was to meet 
that. This case of contempt, which is for not pay- 
ing money, is only a fonn, it is only a remedy for 
getting your money paid, and the man might be 
discharged after he had paid the money. • It is very 
different in the case of contempts of court by 
its officers, or anything of that kind. They get 
into contempt, and must purge it, or answer it, or 
pay the money as the court or judse directs. That 
is the meaning, I think, of the 57th section. Tou 
must not have recourse to any quibble in saying 
this is not civil process in the case ctf ordinaiy 



debt, but you must mind that it includes what i» 
really the process of getting so much money by 
means of the fiction you may call it almost, of an 
attachment. Then, they seem to me to put in the- 
58th section, I do not think very necessarily, 
because I do not think it would have touched the 
power of the commissioners of bankrupts to com- 
mit a bankrupt for not answering them. They 
seem to have thought, ** Oh, we must take care that 
no person gets ioto it for any other contempt 
besides what is mentioned." Therefore, where there- 
is contempt of a court sitting, which I take to be a 
contempt of a criminal nature (and I think the Lord 
Chief Justice gave a good answer to that in saying 
that was a proviso of the 57th), they do not mean 
to take in cases of contempt of that nature. I havo 
considerable doubt whether any justice exercising a 
duty of this kind ministerially, awarding execution, 
would come within that if it did not mean and waa 
not confined to a real contempt; but I am inclined 
to think it means a real contempt. At all 
events, "Commissioners of bankrupts" seems to 
me to point to the nature of the crime. I 
think it means crimes of that nature and 
spedes. " Any court, judge, justice." " Justice **' 
mis^t mean what Mr. Mellish referred to, jus* 
tices of any Superior Court. " Nothing in thia> 
Act contained shall affect the power or autho* 
rity of any court, judge, justice, or oommissionera 
of bankrupts, or others , to commit any person or 
persons whomsoever to the said gaol of Newgate, or 
to any other gaol or prison." I think that must 
allude to contempts of the nature that have been 
referred to. At all events, I do not think it caa 
destroy the effect of the 56th section, because, if so^ 
that would extend to the power to commit for debta 
of anv kind. To my mind, that would upset the 
meaning of the whole Act of Parliament, and da* ' 
stroy in effect the great object of dassificatioa 
which the Act intended to enf <Rce^ confining what ia 
strictly crime, or a contempt of court, or matters of 
criminal complexion, to Newgate, and what is really 
for payment of debt to Whitecross-street. That ia 
the great object of the Act, and I think we should- 
be frustrating it, if in so doubtful a dause as thia 
58th section we said there was this discretion in tha 
magistrates, which it was the object of the Act t» 
take from them. Therefore, I think the White- 
cross-street prison is the right one, and Newgate ia 
the wrong one. 

Blackbukn, J.— I am of the same opinion. Tha* 
Act under which the magistrates have acted givea 
them power to commit to the common gad or house 
of correction. The regulations of the justices of 
Middlesex provided for being recdved in the house 
of correction ; but still it remains that they may- 
be sent to the common gaol, and if matters had 
remained as thev were prior to the 52 Geo. 8, there 
is no doubt that Newgate would have been the com- 
mon gaol to which they would have been properly 
sent ; and under those drcumstanoes, having got to 
Newgate, they would have been in the custody of 
the sheriff of Middlesex ; but then comes the Act 
of 52 Qeo. 8, to build Whitecross-street prison, 
which by the 4dth section enacts that, when the new 
prison is completed, one part shall be the prison for 
persons confined under dvil process in the custody 
of the sheriff of Middlesex, and the 56th section 
says, " from and after that time Newgate, and every 
part thereof, shall be appropriated exclusively to 
the confinement of such felons and other prisoners, 
liable to be confined therein, as are not by this Act 
authorised to be confined in the said new prison.*** 
Stopping there, the thing would seem to be pretty 
plain, that those who were in the custody of the 
sheriff of Middlesex would thenceforth be detained 
in the Debtors' Prison, Whitecross-street, and those- 
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^ho were not iu custody under civil process would 
be confined elsewhere. I think there can be very 
little doubt that that is civil process which is process 
for the purpose of enforcing a civil liability to pay a 
sum of money, as much as that is civil process which 
is for the purpose of forcing a debt. The difference 
between the two is a remedy for enforcing a civil 
light to pay money and a remedy for enforcing it 
from some person who is in the nature of a criminal. 
It would be in the nature of a civil or criminal pro- 
cess, according to the nature of the commitment. 
Where a person is attached for contempt and sent 
to prison for the purpose of enforcing payment, 
where it was a commitment for nonpayment of 
money or costs, it would be by civil process ; where 
it is a commitment for something in the nature of a 
crime, for the purpose of punishing him, there it 
would not be civil process; and clearly, having 
that in their minds, the Legislature, by the 67th 
section, put in a proviso, saying, " Provided always, 
and be it further enacted, that all prisoners by 
process of ccmtempt for not paying any sum or 
sums of money, or costs, issuing out of any court 
"Ot law, and all prisoners for contempt of any court 
of equity for not paying any sum or sums of money, 
or costs, ordered to be paid by any decree or order 
of any such court, shall for the purposes of this Act 
be considered as prisoners confined under civil 
wocess." I think that was unnecessary, for it will 
be considered^at least, according to my construc- 
tion of the Act — as intended for persons confined 
under civil process, even if this Act had not ex- 
jiressly so said. Nevertheless, the Legislature 
thought it safer to mention it. Then, inmiediately 
-after that, comes the oSth section, whidi seems to 
me to be a proviso grafted on the other as to com- 
mitting for crimes in the nature of punishment and 
•other rights which may be saved. It may be a little 
obscure, but I do not diink we can account for that 
proviso in the way Mr. Keane's argument would 
require if committal to Newgate under civil process 
was to be put an end to — ^that every committing 
justice might still send persons under civil process 
to Newgate, just as if the Act had not passed. 
I think no such construction as that can be 
pat on the section, and consequently the only ques- 
tion in this case is, whether it was a commitment 
imder civil process ? I do not think it is necessary to 
repeat what has been said ; but, taking the definition 
of civil process to be process to enforce payment 
of a liability to pay a sum of money, and criminal 
process for enforcing pa3mient as punishment, I 
think, on the authority of Egginton^s case, this was 
ctvtV process and not in the nature of punishment ; 
•and that being so, I think by the true construction 
of this Act the keeper of Newgate is not bound to 
take him, and the keeper of Whitecross-street is 
bound to take him in, which is really the point 
raised. 

Shee, J. — I am of the same opinion. It seems to 
me perfectly clear, for the reasons already given by 
my Lord and my brothers, that this was civil 
process, and that the person arrested under the 
warrant was a person to be confined, within the 
words of the o6th section of the A^t of Parliament, 
under civil process. Now it is also, as appears to 
me, quite clear that, previously to the passing of the 
62 Geo. 3, c. 209, the gaol of Newgate was the 
•common gaol for persons to be confined in, whether 
under criminal or civil process, and by the 56th and 
other sections of that Act of Parliament it was ex- 
pressly provided that for the future the gaol of 
Newgate *• shall be appropriated exclusively to the 
confinement of such felons and other persons liable 
to be confined therein as are not by this Act 
-authorised to be confined in the said new prison." 
iiTow the persons authorised by this Act to be con- 



fined in the said new prison are persons confined 
under civil process ; therefore, as it seems to me, 
this person would be properly confined in the new 
prison as a jirisoner under civil process. Then we 
are met with the suggestion of the difficulty arising 
upon the words of the 12 Vict. c.U, under which this 
person was committed, the words being that the jus- 
tices shall issue their warrant of commitment against 
such person, and order such person to be imprisoned 
in the common gaol or house of correction, and it 
is said that the Act of Parliament passing longr 
after the Act of the 62 Geo. 8, must control any 
provisions in the 52 Geo. 3, and that thefefore 
it is still open to the justices to order the commit- 
ment of the person being a defaulter under the 
provisions of this Act of Pariiament to the com- 
mon gaol of Newgate. But it seems to me, on 
the other hand, that this Act of the 12 Vict, 
c 14 must be taken to have been passed with a 
knowledge of, and with some reference to, previous 
Acts of Parliament for the regulation of gaoU 
and the classification of prisoners in them— this 
Act of the 52 Geo. 8, as I'espects London and 
Middlesex, and the Act of the 4 -Geo. 4, c. 68, 
as to the classification of prisoners in other 
counties, and that we may well read this particular 
enactment of the 12 Vict. c. 14, authorising the jus- 
tices to order such person to be imprisoned in the 
common gaol or house of correction, as meaning 
"" order such person to be imprisoned in the common 
gaol for such persons, under the previous Acts of 
Psrliament now in force." Therefor^ I think, 
under the provisions of the 52 Geo. 3, this prison in 
Whitecross-street was the common gaol, within the 
meaning of this Act of Victoria, for persons impri- 
soned under civil process in the county of Middle- 
sex, and that therefore the commitment was pro- 
perly made to Whitecross-street 

Jwhment/or the Crou%in Reg. r. The Governor 
of the Debtors* Prison in Whitecross-street, 
and for the deft, in lieg. v. The Governor of 
Newgate. 

Reg. V. T/te Governor of WhiiecrosS'Street : Attoni^s 
for the Crown, Jatnes and Curtis; attorney for the 
deft., T. J. Nelson, City Solicitor. 

Reg. V. 2'he Governor of Newgate: Attorney for 
the Crown, £. G. RandaU: attorney for the deft., 
T. J. Nelson. 



COTTBT OF GOMKON FLEAS. 

Reported by VT. Matd and Lumiky Smith, EaqraL, 
Bantoten-at-Law. 

Wednesday, Ma^S. 

Day v. Peacock. 

CoBB V. Same. 

BiNDBs V. Same. 

Burial fees — Incumbents of districts — 13 i' 16 Vict. 
c. 85, s. 32. 

Prior to 1831 the township of B, formed one parochial 
Jiapelrif, The church of St. Mary*s was the parochial 
chapel of the cltapelty, and there was an andent 
burial'oround belonging to it, in which the remains of 
the inhabitants of the chapelrg were buried, and the 
incumbent of St. Afaty's received the fees. In 1823 
the church, of St. George* s was built within die 
chapeln/, ana a burial-ground uxis am>ropriated to it^ 
together with a district, and the resiaue was called St, 
Marjfs. The ancient burial-ground was enlarged 
forty years ago, and, since ttie fonnaiion of ^. 
George's district^ had been the bwrial-ground of St. 
Mary's, and the fees for burial have been paid to the 
incumbent of St. Mary's. In 1844 a district called 
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St,' JohC» was divided from St, George*8, and in 
1858 a church was builty hut there never \as been any 
burial-ground assigned to it, but the retnains of per- 
XNW djfing toitldn the district have been buried in the 
huriatrgrouhd of St, George's^ whose incumbent has 
ohvwfs receiveathe fees of his own and this district. 
In Feb, 1857 an oriier was madsj under 16 j* 1 7 Vict, 
c. 134, for the discontinuance of the burial-grounds of 
St. Mary's and St, George's, and a fmk buriat- 
ffround was provided for the whole chcatelnf under 
15 4- 16 Fict.c.85: 

Ileldj that the incmnbents of St, Mar^s and St, 
Georges were entitled to the fees for the burial of 
the remains of the inhabitants of their respective dis- 
tricts, and that the latter was also entitled to those of 
the St, John's district, as they were incumbents of the 
parish within sect, 82 of the above-mentioned Act, 

This was a case stated for the opinion of the 
court hy order of the learned judge. 

The township of Bamsley, in the county of York, 
forms a part of the parish of Silkstone. It has 
separate overseers of the poor, and separately main- 
tains its own poor. 

Up to the time of the making of the Order in 
Council of the 8th Aug. 1831, hereinafter mentioned, 
the said township formed one parochial chapelry, 
which had existed from time immemorial. The 
church of St. Mary's was the parochial chapel of the 
said chapelry, and there was belonging to the said 
cluipelry, and within the said township^ an ancient 
burial-ground in which from time immemorial the 
remains of the inhabitants of the said chapelxy had 
been and were of right entitled to be buried, and for 
burials in this burial-ground, and for the erection of 
monuments therein, and in the said chiwdi (rf St. 
Mary, fees had always been paid to the incumbent 
for the time being of the said chapelry. 

in or about the year 1B23 an additional church, 
called St. George s Church, was built within the 
said chapehry by Her Majesty's Commissioners for 
building new churches under the proTisions 58 €reo. 
dy c. 45, and 59 Geo. 3, c. 184, and on or about the 
IGth June 1824, a burial-ground within the said 
township was, under the provisions of the same 
statutes, purchased and appropriated by the said 
commissioners as and for a burial-ground for the 
said church of St. George. This church and burial- 
f^round were afterwards duly consecrated. 

By an Order in Council, bearing date the 8th 
Aug. 1831, a district was divided from the said 
i'hapeliy and assigned to the said church of St. 
George under the provisions of the statutes above 
referred to. 

The district so assigned to the said church of St. 
George has, since the said Order in Council, been 
called St. George's district ; the residue of the said 
township has, since the same Order in Council, been 
called St. Maiy's district. In this latter district are 
situate the said church of St. Mary and the said 
ancient burial-ground belonging to the said chapelry. 
This ancient burial-ground was enlarged about foTty 
years ago, and from the time of its being so enlarged 
until the formation of St. George's district as afore- 
said was the burial-ground of the said chapelry, and 
since the formation of St. George's district as afore- 
said has been the burial-ground of the said district 
of St. Mary, and for burials and the erection of 
monuments therein fees have always been paid to 
thu incumbent for the time being of St. Mary's. 

JSince the formation of St. George's district, as 
aforesaid, the burial-ground so appropriated as and 
for the burial-ground of St. George's Church, as 
aforesaid, has been the burial-ground of the said 
district of St. George's, and for burials and the 
orettion of monuments therein fees have always 
Jieon paid to the incumWnt for the time being of St. 
iicorge's district. 



By an Order in Council bearing date the 23rd May 
1844, a district called St. John's district was divided 
from St. George's district under the provisions of 
the statute above referred to. From the making oC 
this order until the year 1858 Divine service for St. 
John's district was performed in a schoolroom in. 
that district, and in 1858 a church called St. John's- 
Church was built for the same district, in which 
church Divine service has since been performed. 

The district so assigned to St. John's church has^ 
since the said last-mentioned Order in Council, beei^ 
called St John's district. The residue of St. 
George's district has, since the same Order ia 
Council, been called St. George's district. 

There has never been any burial-ground assigne<& 
to, or belonging to, St. John's district, bat the 
remains of persons dying within the limits of thia- 
district have been accustomed to be buried in the 
burial-ground of St. George's district, of which St.. 
John's district formerly formed part, and for sucb^ 
burialB in the said burial-ground of St. George'a 
district fees have always been paid since the forma- 
tion of St. George's district as assigned to the- 
incumbent for the time being of St. George's dis- 
trict. 

By an Order in Council, bearing date the 2nd Feb^ 
1857, made under the provisions of 16 & 17 Vict c. 
134, it was ordered (amongst other things) that 
(with certain exceptions therein mentioned) buriala 
should, after periods in that behalf appointeil, be- 
discontinued in the said burial-grounds of St. 
Mary's and St. George's districts. 

Upon the last-mentioned Order in Council being^ 
made, it became necessary to provide a new burial- 
ground for the said township of Bamsley, and the- 
vestiy of the said township having refused to pro- 
vide such burial-ground, the local board of health 
for the said township became, on or about the 3rd 
Feb. 1858, under the provisions of the 4th secticMik 
of 20 & 21 Vict. c. 81, the burial board for the said 
townsliip. 

Which burial board afterwards duly provided a 
burial-ground for the said township. 

The burial-ground so provided by the said burial 
board (except the portion thereof not intended to be 
consecrated, and upon which portion a chapel ia. 
erected and built) was, with a chapel erected thereon 
on or about the 6th Nov. 1861, duty consecrated^ 
from which time it became the bunal-ground for 
the said several ecclesiastical districts of the said 
township within the meaning and according to the- 
provisions of the said last-mentioned statutes. 

The pit. the Rev. Henry Josiah Day is the in- 
cumbent of the said district of St. Mary, and claims 
to be entitled to perform the duties and have the- 
same rights and authorities for the performance of 
religious service in the burial-ground so provided 
by the said burial board of the remains of parish- 
ioners or inhabitants of the said district of St. Maiy,. 
and also to be entitled to receive the same fees m 
respect of such burials, which he has previously 
enjoyed and received for burials, in the said burial- 
ground of St. Mary's district, as if such burial- 
ground so provided by the said burial board were 
the burial-ground of St. Mary's district. Ho also- 
claims to be entitled to fees for such monuments^ 
gravestones, tablets and monumental inscriptions, 
erecteil or placed in the consecrated part of the 
burial-ground so provided by the said burial board 
as assigned, in the chapel erected therein, as may 
be so erected or placed over the remains or in me- 
mory of parishioners or inhabitants of the said 
district of St. Mary, in lieu of the fees or suma 
which he would have been entitled to for the erect- 
ing or placing of such monuments, gravestones^ 
tablets and monumental inscriptions in the sa:4 
burial-ground of St. Mary's district, or in the saiii 
church of St. Mary. 
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The pit. the Bey. Clement Francis Cobb made 
•the same claim for the district of St. George's. 

The pit. the Bey. William John Binder made the 
4Mmie claim for the district of St. John's. 

If the court should be of opinion that neither the 
said C. Francis Cobb as the incumbent of St. 
•Cieorge's district, nor the said Wm. John Binder as 
•the incumbent of St. John's district, has any rights 
or title to fees as in the 15th and 16th paragraphs 
icf this case is respectiyelj mentioned, then the 
said Henry Josiah Day, as the incumbent of St. 
Mary's district, claims to haye the same rights and 
'to be entitled to the same fees in respect of parish- 
ioners or inhabitants of the whole of the said town- 
ship, which before the said Order in Council of the 
8th Aug. 1881 formed one parochial chapelry as 
hereinbefore mentioned, as he claims in respect of 
parishioners or inhabitants of the said district of 
St. Mary, as in the 14th paragraph of this case is 
'Stated. 

If the court should be of opinion that the said 
-C. Francis Cobb as incumbent of the said district of 
8t. Oeorge has the rights and is entitled to the fees 
•claimed by him, as in the 15th paragraph of this 
«ase is stated, but that the said Wm. John Binder 
4U the incumbent of the said district of St. John 
Jias no rights or title to fees as in the 16th para- 
graph of this case mentioned, then the said 
•C. Francis Cobb as incumbent of the said district of 
St. Oeorge claims to haye the same rights and to be 
•entitled to the same fees in respect of parishioners 
•or inhabitants of the whole of the district of St. 
Oeorge as it existed before the said district of St. 
•John was formed out of it, as he claims in respect 
of parishioners or inhabitants of the said district of 
St. George as now existing, as in the 15th paragraph 
«of this case is stated. 

The said burial board, who are the defts. in the 
«aid seyend actions, deny that the pits, or any of 
them haye or has the rights, or are or is entitled to 
fees as aboye claimed by them respectiyely. 

The questions for the opinion of the court are, 
whether the pits., or any and which of them, haye or 
has any, and If any, what rights, or are or is entitled 
(to any, and if any, what fees as aboye claimed by 
them respectiyely. 

Judgment is to be entered for Is, damages and 
costs of suit (including one-third of the costs of this 
special case and the argument thereof) in each of 
the said actions in which the court shall decide in 
fayour of the pit in such action; and judgment is to 
be entered for the defts., with costs of suit (including 
one-third of the costs of this special case and the 
argument thereof) In each of the said actions in 
which the court shall decide in fayour of the defts. 
in such action. 

Ijuah, Q.C. {KiBtt^lay with him) for the defts.— As 
to the districts of St. Mary's and St. George's, the 
•question turns upon the construction to be put on 
15 & 16 Vict. c. 85, s. 82. That section provides 
that, ** from and after the consecration, as aforesaid, 
of any burial-ground provided under this Act 
<(exoept any portion therein not intended to be con- 
■secrated), such burial-ground shall be deemed the 
burial-ground of the parish for which the same is 
provided, and where the same is provided for two or 
more parishes such burial-ground shall be in law as 
if such parishes were one parish, and if such burial- 
ground were the burial-ground of such parish ; and 
every incumbent or minister of the parish, or of 
each of the parishes ^as the case may be) for which 
euch burial-ground is provided, shall, by himself 
and his curate, or such duly qualified persons as such 
incumbent or minister may authorise, perform the 
•duties and have the same rights and authorities for 
the performance of religious service in the burial- 
ground, or in the consecrated portion thereof, of ths 



remains of parishioners or inhabitants of the parish 
of which he is incumbent or minister, and shall be 
entitled to receive the same fees in respect of such 
burials which he has previously enjoyed and re- 
ceived, and the parishioners and inhabitants of such 
parish, or of each of such parishes, shall have the 
same rights of sepulture in such burial-gioiiDd as 
they respectively would have had in the borisl- 
ground in their respective parish." Neither St. 
Mary's district nor St. George's was a parish within 
the interpretation clause, which enacts that a parish 
shall mean every place having separate ovorseers of 
«the poor and separately maintaining its own poor. 
That clause also enacts : '* That an incumbent and 
minister shall in respect of any fee made payable to 
an incumbent or minister under this Act, mean the 
clergyman who would have been entitled to the* fee 
had the body been buried in the churchyard or 
burial-ground of the parish from which it came, or 
in the burial-ground of the ecclesiastical district, in 
case such district had a burial-groand." Xow, 
there is no incumbent of the whole parish, but the 
clause must mean the incumbent of any ecclesi- 
astical district. 

Manistyy Q. C. iMauIe with him).— It is admitted 
that the incumbent of St. John's is not entitled to 
burial fees. As to the daims made by the iacum- 
bents of St. Mary's and St. George's, they are purdy 
statutory. Each incumbent of a church with a 
burial-ground attached is entitled to have the fees 
for burying so long as the ground is used for the 
purposes of burial, but no longer; and under the 
Act, the burial fees are to be given to the incumbent 
of the whole parish, and therefore the incumbent 
of the whole parish is the only person to have 
the fees. 

Erlb, C. J. — ^I am of opinion that the incumbent 
of St. Mary's and St. George's are both entitled to 
the burial fees of their districts, in respect of the 
corpse of every inhabitant over whom they have p^- 
formed the burial service. Bamsley is a township 
maintaining its own poor, and so comes within the 
statute. Formerly there was one burial-ground for 
the whole parish, but before the burial board wss 
created there were two burial-grounds, one for St 
Mary's and the other for St. George's district, 
but there was no burial-ground for St. John's, 
whose people were buried at St George's. Then 
the board of health established a new bnrisl- 
ground for the whole of Bamsley, and we 
are to say who is to receive the fees in respect of 
the new ground. I think the d2nd section is espable 
of the construction put upon i^ by Mr. Lush ; it 
says that ** every incumbent of the parish for which 
such burial-ground is provided shall perform the 
duties and have the same rights and authorities 
for the performance of religious service in the buritl 
in such burial-ground of the remains of parishiouen 
or inhabitants of the parish of whidi he is such 
incumbent, and shall be entitled to reoeive the ssme 
fees in respect of such burials which he has prerious^ 
enjoyed and received." Now, reading that sectioa 
with the interpretation danse, it seems to me to 
mean each incumbent of a district having a borisl- 
ground. Mr. Manisty, however, says that the words 
of the 82nd section are, "every incumbent or 
minister of the whole parish," and that neither of 
the present pits, are incumbents or ministers of the . 
whole parish, but that each is incumbent of part 
only, the parish having been divided into two dis- 
tricts ; but, as my brother Byles says, these incum- 
bents fall in some sense witlun the meaning of the 
Legislature ; and, as I read the Act, every incum- 
bent of a parish in which a burial-ground is pro- 
vided is to perform the duties of bur)'ing the 
remains of parishioners, and to recdve the i 
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fees as he did before. The statute, in my opinion, 
casta the same duties on the incumbent as he had 
before, and entitles him to the same fees; and, 
looking at the 52nd section, I read the 82nd section 
thus, *^ every incumbent or minister of any ecclesi- 
astical district in the parish, which district had a 
burial-ground at the passing of this Act*' 

Btlbs, J. — ^I am of the same opinion. No one 
T<»iding the Act can doubt that the Legislature 
wished that the clergymen should not be deprived 
<of their emoluments, and that the public should have 
the banal services performed as before. The clergy 
iiaTe duties to perform and fees to receive, and they 
«annot be relieved of one or deprived of the other 
without the express authority of an Act of Parlla- 
•ment. A bishop of the province of Canterbury 
means a bishop beneficed in that province, and the 
words of this statute should receiye the same literal 
construction, and then they are as consistent with 
the paramount intention of the Act as under any 
other construction which cotdd be suggested. 

Kbatiho and M. Smitb, J J. concurred. 

Judgment according^. 
Attorneys for pit., Brooksbanh and GaBatuL 
Attorney for def ts., J7. H. PooU. 



BAIL OOUBT. 

Beported by W. Oeabaic, Eaq., Barrister-at-LAw. 

Monday^ June 12, 1865. 

Bbo. v. Bagkhousb axd othebs. 

<2tfo warranio—EUcium of heal board-^Abeence of 
returning offieer^Piibiic HeaUk Act 1848. 

^ the Pttbiic Health Act 1848, the elections of members 
of local boards of health are to be conducted by the 
chairman^ who ts the returning officer^ assisted by 
other persons appointed by the board, and a jtenalty 
is imposed on parsons neglecting their duty in that 
beha^. The chairman having Uen absent during the 
eleetum : 

MeH that the election was absolutely void, though it imm 
conducted 5y the other officers in the ordinary manner^ 
and it was not suggested thflt the result would have 
been different if the oAaiVmon had been present. 

This was a rule for a quo warranto, calling on six 
members of the Darlington Local Board of Health 
to show cause why their election should not be set 
aside as yoid. 

By the PubUc Health Act 1848, 11 & 12 Vict. c. 
€8»s.20: 

Tbe ehatfiBsn of the local board of healtkshaU haveiha 
powen ftod peif orm the daUes vested In or imposed on the 
ohalmian by this Act» and shall perfonn all other dntfea 
•wbkiti it Bhall be reqaieite for him to perform in condneti n g 
and completing elections nnder this Act, and the local board 
shall appoint a competent number of persons to assist him. 

By sect. 26 : 

The chairman shall caose the voting papers to be oollected 
•on tlie day of election in snoh manner as he ahaU direct and 
if any voting paper has not been ooUeoted throngh the default 
of the chairman or the persons appointed, the voter may 
deliver the same to the chairman on- the day of election. 

By sect 27 : 

The f»«tirm<m ghall, on the day immediateW following the 
.election, attend at the office of the board and ascertain the 
-validity of the votes, and cast them np; and the candidates 
who have obtained the greatest number of votes shall be 
deemed to be elected, and shall be oertifled as such by the 
- f>-ha*nnan nnder his hand. 

By sect. 28 : 

If the chairman or other person charged with taking Ac, 
the votes at any snch election shall neelect or refose to com- 
ply with the provisions of the Act, be shall be liable to a 
poialty of not. 



In the case of the election in question the chair- 
man had duly issued the required notices of the 
election, but before the day of the election he went 
to Ireland, having left word that the clerk of the 
board should conduct the election. The election 
was conducted in the usual way, the usual officers 
were present, and the list of candidates elected 
was sent to the chairman in Ireland and he signed it. 
It vras not suggested that the election would have 
been different if he had been present, or that sny- 
thing was done which ought not to have been done, 
but it was contended t^t the election was abso- 
lutely void as the returning officer was not present. 

lUw showed cause, and contended that the election 
was not absolutely void, but it must be shown that 
if the chairman had been present there would have 
been a different result. rCBOMPTOK, J. — It is clear 
that if you had to plead to the auo warranto you 
could show no title. This is an election before no 
returning officer. The Act of Parliament says the 
election is to take place in one way, and you conduct 
it in another.] There was nothing done here that 
would not have been done if the returning officer 
had been present, and it did not become necessary 
for him to exercise his discretion. He certainly 
ought to be present, and he may be liable to 
penalties, but the question is if the election is void : 
{jReg. V. Justices cf Middlesex, 17 Jur. 188.) This is 
a purely vexatious application, as they do not sug- 
gest that there would be any difference if there was 
another election : 

Beg. V. TYevenen, 2 B. & AL 479 ; 

Heg. V. Parry, 6 A A £. 810. 
The affidavits do not show that there vras any cor- 
rupt motive in conducting the election in this man- 
ner. [Crouftov, J, — ^In Bea, v. Parry there were 
no duties to perfonn ; here tnere were duties, and 
they were performed by another person. It is like 
the case of a reference to a barrister, who goes away 
and leaves it to his clerk.] 

Quoin, for the relator, was not called on. 

Cboxptok, J. — This is an election carried on 
before a party who is not the returning officer, and 
I cannot see that it can be good in any possible way. 
The Legislature says, and I must take it for very 
good reasons, that the election is to be conducted by 
a particular officer, and then another person goes 
and conducts it. Even if I had a discretion, I should 
not exercise it in supporting such a practice. It is 
very much the same as if a cause was referred to a 
barrister, and he were to go away for his own plea- 
sure, and leave it to his clerk, and then it was said 
that the award was good because it was made just 
as well as if it had been made b^ the barrister. Or 
if a case was to be heard by a judge, and he left it 
to one of the masters, he might conduct it Just as 
vrell as the judge, but that would not do. For the 
reasons that I ^ve stated I think the rule should be 
made absolute. 

Rule absolule. 

Attorneys for the relator, Bogerson and Ford, 
Attorneys for the defts., Lever and Son, 



Tuesday, June 13, 1865. 
Rbg V, Thb JusncBs op tbb Wbst Rxdikg of 

YOBKBHIBB. 

Highway district — Wc^arden^Several hamlets in 
one township^25 ff 26 Ftcl. c 61, ss. 6 ^ 7. 

By 23 l' 26 Vict. c. 61, s. 5, justices may make orders 
for ^e formation of highway districts. By Met. 8, 
** parish" is to include any place maintaining its own 
highways. By sect. 6, the provisional order shall staU 
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the number of wai/wardeiuty such nwnber to be at least 
one, to be appointed bif each parish ; and by sect, 7, 
if a parish consists of several hamletSy each main- 
taining^ its own highways, the justices mag b^ their 
provisional order combine them. The justices tn their 
provisional order named only one waywarden far the 
parish qf E, which contains three hamlets each of 
which maintains its own highways, and no order was 
made combining thetn, it never having been browht 
under the notice of the justices that there were three 
hamlets : 

Held, that the provisional order was bad. 

This was a rule calling on the justices of the 
West Riding of Yorkshire, to show cause why a 
writ of certiorari should not issue to remove a pro- 
Tislonal order constituting a number of parishes 
and hamlets a highway district, with a Tiew to its 
being quashed. 

By sect 5 of the 25 & 26 Vict. c. 61, justices in 
quarter sessions assembled are empowered to issue 
provisional order for forming highway districts. 

By sect 6, clause 4 : 

The proTialonal orcter shall state the partohee to be united 
in each district, the name by which the district is to be known, 
and the namber of waywardens (rach number to be one at 
least) which each psrljih Is to elect 

By sect 8 : 

The word "parish" nhall include any place malntafailng ita 
own highway& 

By sect. 7 : 

The following restrictionR shall be imposed with respect to 
the formation of highway districts in pursuance of this Act 

Where a pariah separately maintaining its own poor ia 
dlrided into townships, tithings, hamleta, or places, each of 
which separately maintains its own highways, it shall be 
lawful for the justices, if they think fit, in their provisional 
order to combine such townflhipa, tithings, &o, and to declare 
that no separate waywarden shall be elected for such town- 
•hipa,^. 

The township of Easington, which is included in 
the provisional order, now proposed to be removed, 
consists of the hamlets of Lower Easington, Dale 
Head and Hamcrton Merc, each of which maintains 
its own highways, but the township maintains its 
own poor. No objection was taken before the 
magistrates, and it did not appear that they were 
aware that the township was divided into three 
hamlets, and they had not combined the hamlets 
as provided by sect. T. 

JMeUish, Q.C. and Quain showed cause. — ^They con- 
tended that if the facts had been brought under the 
notice of the magistrates they could have appointed 
the proper number of waywardens, or combined the 
hamlets under sect. 7, and that the parties had no 
right to wait till the order was made and then come 
to set it aside. How could the magistrates know 
that there were separate hamlets in this township ? 
The township maintains its own poor, and has its 
own churchwardens. 

Crouptpx, J. — ^Thcy have not made an order 
combining the hamlets under sect. 7, and that 
throws me back on sect. C, which says there shall 
be one waywarden for each! 

Mellish, Q. C— It is a great hardship, if the parties 
do not go before the magistrates and prove that there 
are separate hamlets, that the order should be set 
aside. 

Manisty, Q. C. and Prentice, in support of the 
rule, were not called on. 

Crompton, J.— I tliink the rule should be made 
absolute. 

Rule absolute. 



The Assksshemt CoMMrrrEE of the Ukion of 
CuAULTON r. The Overseers of Chaultox. 

Union Assessment Committee Act 1862, s, 21— /Zs- 
c^x>sit of valuation list — ^ whom to be deposited. 

By sect, 17 of the Union Assessment Committee Act 
1862, a valuation list is to be made and deposited by 
the overseers where the rate^books are deposited, and 
notice is to be ^iven of the deposit. By sect. 21 tlte 
assessment committee, when they have a&ered the Usty 
shaU cause it to be dqxmted, and notice to be given 
of the re-dqDosit ; but it is not stated who they shede 
cause to deposit it. On a rule for a mandamus to com^ 
pel the overseers to denosit, ana give notice of there^ 
deposit of the revisea list : 

Held, that they, and not the assessment eommitiee, were 
the proper persons to do so, 

MeBish, Q. C. moved, on the part of the assess- 
ment committee of the Union of Chaulton, for & 
rule calling on the overseers of Chaulton to shoir 
cause why a mandamus should not issue commanding^ 
them to deposit the valuatioo list of the parish of 
Chaulton in the place where the rate-books are 
kept, and to give public notice of the deposit of 
such list irarsuant to the Union Assessment Com- 
mittee Act 1862 (25 & 26 Vict, c 108). By sect. IT 
of that Act : 

The valuation Ust for each parish shall be deposited by the- 
OTcrseers in the place in such parish in which rate-books ars 
deposited or kept, and the OTerseers shall give public noCioo- 
of the deposit of such list on the Sunday next foUowhi^ the 
deposit in the same manner as in the case of a poor-rate- 
allowed by the justices. 

By sect. 19 : 

The committee are 'required to hold meetlnga for heaiinsr 
objections to the raluation Usts. 

By sect 20 : 

The committee may, whether any objeodons be or be not 
made, make alterations in the lists. 

By sect. 21,where the committee make any altera- 
tions in any such list. 

They shall cause such valuation list, with such alteration 
or insertion, to be deposited for tDspoction In manner herein- 
before provided concerning tiie valuation list, made by, or 
delivered to the overseers, and shall cause the like notioe to- 
be given of such deposit as is required in the csae of a valua- 
tion list so made or delivered as aforesaid, and shall appoint 
a day .... for the hearing of any objeotioas to th<y 
valuation list as so altered. 

The only question raised on the present motion 
was, whether the assessment committee or the over- 
seers of the parish were to deposit and give notice 
of the deposit of the revised or altered list. 

MfMsh, Q. C. contended that the persons who 
deposited the original list, viz., the overseers, were 
the persons to deposit the revised list, and that tlio 
only rational constmction of the wonls *<shali 
cause to be deposited," in sect. 21, was, that they 
shall cause the overseers to deposit the list. 

Bene showed cause in the first instance. — By tho* 
23rd section l^e list, when approved by the assess- 
ment committee, is to be delivered to the overseer?, 
which shows that it was the intention of the liegis- 
lature that it should remain in the custody uf thct 
assessment committee from the time of the first 
deposit. By sect. 81 the committee shall cause a 
copy of the altered list to be deposited in thi»ir 
board*room, and it cannot be supposed that that is 
to be done by the overseers, and that explains tho 
meaning of tiie word " cause." It is perfectly con- 
sistent with both sections that the clenc of the com- 
mittee should deposit the list when altered. The? 
cost of the deposit cannot be charged on the rates, 
and it could not be intended that the overseers 
should pay it out of their own pockets. 

Cbomftok, J. — ^I do not entertain a doubt on this. 
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ease. By sect. 17 a valuation list is to be made and 
signed by the overseers, or the committee may with 
the consent of the board of guardians of the union 
make a list and deliver it to the overseers of the 
parish to which it relates to be deposited. That is 
a duty which one would suppose the Legislature 
would throw on the overseers who have the control 
of the place where the rate-books are kept. Then 
the overseers are the persons who are to give notice 
on the Sunday, and the section goes on to say, " As 
in the case oi a poor-rate allowed by justices ;" that 
is by the overseers. Then they are to transmit the 
lilt to the committee at the expiration of four- 
teen days, and the committee are to hear ob- 
iectloiiB and may make alterations ; and the Legis- 
lature requires them to hold another meeUng 
when they have approved of the list, and by sect. 21 
theie it to be a re-deposit of the amended list, and 
an opportunity to the parishioners to come forward 
again and object. Then the question arises as to 
the mode in which the second deposit is to be made 
rnie learned Judge read sect. 21 and proceeded.] 
Therefore it i) to be done in like manner as by sect. 
17, that is, as in the case of poor-rates. Then there 
is power to have a fresh meeting for objections. If 
then, it is to be done in like manner as in sect. 17, 
and sect. 17 says it is to bo done by the overseers, 
I cannot suppose that the clerk to the committee is 
to go down and do what is essentially the function 
of the overseers. Therefore I think there is to be 
a re-deposit, and it is to be done in the same manner 
as the first, by the overseen. I think the word 
** cause " there means cause the overseers, and in 
another case they may cause some one else. I think 
the overseers are the persons who have and keep 
this list, and how the assessment committee are to 
come and put it in the parish depository, I do not 
know. It is siud that the use of the word ** cause" 
in sect. 81 makes an alteration, but there is no duty 
on the overseers to do anything in the committee- 
room. Then the only other argument was that the 
overseers were to be allowed certain charges, but 
they were confined to making out the list But 
there is no great trouble, I suppose, in putting 
the list in the chest and on the church-door. 
I do not see that makes any difference here^ as 
the same argument would ^ply to the original 
deposit as to the re-deposit. I think therefore that 
this is to be done by the overseers, and that this 
rule should be made absolute. 

JRtde abaohte. 



OBOWN CASES BESEBVED. 

Reported by J. Taoimoir, Eaq., Barrlater-at-Lsw. 

Saturday^ May 6, 1865. 

(Before Erlb, C. J., Channbll, B., Blaokbubn, 
Mbi«lor and Sihth, JJ.) 

Rxo. V. Chahlottb Smith. 

Man'aUmghter — Master and sa-vant-^Neglect to provide 
proper foody ^. — Control and restraint-r-Djfing 
declcuration — JSvidence, 

When deceased was very iU {hut there was no evidence 
that she was then under the belief of approachiug 
death), she made a declaroHon which tioo hours after- 
wards was taken down in writing, the writer putting 
questions to the deceased as he went on writing. The 
next day, when deceased knew that she was dying, the 
declaration was read over to her by another person 
who put q^tions to her from the statement, sometimes 
in a leading form, which she answered: 

Held, that it w€u a question for the judge whether the 
daing declaration ought to be received, and that under 
the above circumstances it was rightly admitted, 

[Mao. Caa.— Vol. HI.] 



A master is not criminally liable for the death of a 
servmit not of tender years, aUhough the death was 
caused by the insufficiency and b<idness of the food and 
lodging provided by himfor her, unless the servant was 
of such weak inteuect as to be helpless and unable to 
take care of herself, or was under such restraint as to 
be unabU to withdraw herself from her master^s 
dominion. 

Case reserved by Montague Smith, J. : 

The prisoner was tried before me at the Spring 
Assizes 1865, at Norwich, for feloniously killing 
and slaying Martha Turner. 

The prisoner kept a lodging-house at Great Tar- 
mouth, and the deceased was her domestic servant. 

The case on the part of the prosecution was 
opened by the statement that the deceased died in 
consequence of the insufficient food and unwhole- 
some lodging provided for her by the prisoner, or 
of the combined effect of these things and of a 
course of ill-treatment of the deceased by the pri- 
soner in beating and otherwise ill-using her. It 
was also opened that the deceased was a person of 
weak mind, and had been brought by the acts and 
threats of the prisoner under her dominion and 
control. 

It appeared in evidence that the deceased Martha 
Turner entered the prisoner's service in Sept. 1868, 
remained in it until on or about the 21st Feb. 1865, 
and died on the 27th of the same month. The 
deceased was the daughter of a widow too poor to 
maintain her. She had already been in domestift 
service, but had for some time prior to her entering 
the prisoner's service been an inmate of the work- 
house of the Blofleld Union, and left it to go to the 
prisoner's. 

In Sept. 1863, when she entered the prisoner's 
service, she ^ as twenty-three years old. She was 
then described to be ** a big strong girL*' She was 
described by some of the witnesses as a person of 
weak mind, by others as of very weak mind. She 
appeared from the evidence to be of a low order of 
intellect. There was evidence that the deceased 
was subjected to great privations and ill-treatment 
by the prisoner. She was insufficiently fed and 
badly lodged. She was beaten and otherwise ill- 
used. The prisoner also used threats of various 
kinds to intimidate her. She became thin, weak, 
and ill in the prisoner's service, and towards the 
end of tibe service, very thin, weak and ill, and, 
according to the medical witness, she died from 
disease of the lungs, produced by want of nourish- 
ment, to which damp and unwholesome lodging at 
night might have conduced. 

It became a question on the evidence whether, 
towards the end of the service, the decease! was 
reduced to and in such a state of body and mind 
as to bo helpless and unable to take care of her- 
self, and was under the dominion and restraint of 
her mistress, and unable to withdraw herself from 
her control. I held there was evidence to go to the 
jury on these points. 

When the deceased first went into the prisoner's 
service the prisoner was living in Brandon-terrace. 
At Michaelmas 1864 she removed to a house in 
Marine-terrace. There were usually lodgers and 
their servants in the prisoner's house, and the 
deceased occasionally went out of doors on errands 
and on other occasions. 

The evidence of the witnesses relating to the 
conduct of the prisoner to the deceased extends 
from the summer of 1864 to Feb. 1865. 

The prisoner's counsel having objected that there 
was no evidence to go to the jury to sustain the 
indictment, and the case being peculiar in its cir- 
cumstances, I have thought it right to annex a copy 
of the evidence as it was given. 

The evidence of the first two witnessea reUtea to 
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thedTing declarations of the deceased. The prisoner's 
counsel objected to the admissibility of the evidence 
of these dying statements of the deceased proved by 
Mr. Jary, on account of the manner in which they 
were taken. I received the evidence and stated that 
the manner of taking the statements of the deceased 
by Mr. Jary might properly be considered by the 
jury in estimating the effect of the evidence. 

The prisoner's counsel further objected tibat, having 
regard to the relation of mistress and servant which 
existed between the prisoner and the deceased, there 
was no evidence to go to the jury to support the 
indictment; that there was no evidence that the 
deceased was helpless from bodily sickness or weak- 
ness, or that she was under the physical restraint of 
the prisoner ; and he contended that if the deceased 
were under moral restraint, or the fear of her mis- 
tress only, the prisoner would not be criminally 
responsible for the consequences of the neglect Im- 
puted to her. I drew the attention of the jury to 
the distinction between the cases of children, ap- 
prentices of tender years and lunatics under the care 
of persons bound to provide for their wants, and the 
case of a mistress and a servant of full age able to 
take care of herself, and to withdraw herself from 
the service of her mistress ; and I told them that in 
the latter case the mistress, although bound by con- 
tract to provide food and lodging for the servant, 
would not be criminally responsible on this indict- 
ment for the consequences of the mere breach of the 
obligation to supply proper food and lodging, and I 
left the case to the jury with the direction in sub- 
stance, that if they were satisfied upon the evidence 
that the prisoner had culpably neglected to supply 
proper and sufficient food and lodging to the deceased 
as her servant during a time when the deceased 
being in the prisoner's service was reduced to and in 
such an enfeebled state of body and mind as to be 
helpless and unable to take care of herself, or was 
under the dominion and restraint of the prisoner, 
and unable to withdraw herself from her control, 
and that her death was caused or accelerated by 
such neglect, the prisoner would be criminally 
responsible, and they might find her guilty; but if 
they were not so satisfl^, to acquit the prisoner, 
and I told the jury that after the medical evidence 
the acts of violence proved could not be considered 
as having caused the death. 

No objection was made by the learned counsel for 
the prisoner to my direction, but I was asked by him 
after the verdict to reserve for the opinion of the 
Court the objections above mentioned. 

I beg leave to ask the opinion of the Court of 
Criminal Appeal on the following questions : 

1. Whether the evidence of Mr. Jary of the dying 
statements of the deceased was admissible. 

2. Whether, with the evidence of the dying state- 
ments, if admissible, or without it if inadmissible, 
there was evidence to support the indictment whidi 
ought properly to have been left by me to the jury. 

The jury returned a verdict of guilty, and I passed 
judgment on the prisoner ; but respited the execu- 
tion of it, and detained the prisoner in custody. 
MoNTAOUs Smith. 

The following was the evidence on which the con- 
Tiction was founded. 

Bicbftrd BIpp, governor of Blofleld workhouse.— Fridfty, S4th 
Feb., 4 p.in., I received Martha Tomer. Coyne, overseer, 
brought her. She was taken to the sick ward. She had been 
previously an inmate. She left workhouse two or three years 
aga She was then strong and robust She was Uti. Sin. in 
height I believe she was weak-minded. She looked vacant 
then. She was so bad when I received her on 94th Feb. that 
I sent at once for Mr. Kidd, the medical officer. The under 
part of the right wrist was bruised. There were several weals 
across the under part They appeared to have been done some 
time. The left hand was swollen twice usual size, and two of 
the fingers quite black. A few hours after she came in she 
made a statement to me. I took it down in writing. The 
following day I communicated it yo Mr. Jary, the chairman, 
lur. Jary went to the workhouse. I heard Mr. Jary read over 



the statement I had written. Mr. Jary asked the girl if siha 
knew what state she waa In. She said she knew die was 
dying. She appeared to understand the statement An alter- 
ation was made at Martha Tomer's instance. I believe she 
thought she was dying. She died Monday 27th, at 4 p.m. 

Cross-examined : 

She made ttie statement to mo at eight o'clock. I wrote it 
down between two and three hours after riie made it The 
statement was read over to her on Satorday night, between 
eight and nine. She waa gradoally sinking from the time she 
came in. The statement was aU read to her. Something was 
added in oonseqoenoe of a question put to her. Usual in 
onion to retom persons of weak Intellect This girl waa not 
returned as of weak intellect She was not bad enough for 
ttiat She did not mention she thought she was dyins anta 
she said so to Mr. Jary. The mother was liring in worknoose. 
She came In about a few months back. I cannot nay whether 
the girl was in the house up to .the time she went to service. 

Be-examined: 

The mother haa been for some time in the house, off and 
on. Only one qoestion asked by Mr. Jary before he quite read 
it through. I wrote the statement in the sick room from what 
she told me, and pot qoestions to her as I wrote. I read It 
over the same night She made no observation. After Mr. 
Jaiy read it sbe inade no observation, bot she did make an 
observation when he had read about half way, in answer to a 
question of Mr. Jary. What she said was entered. An Inter- 
lineation was made. 

William Jary, chairman of the Board of Ouardlana.— 
Saturday, 25th, I saw Martha Tomer. A statement was pat 
into my hand. I first spoke to her to see if she was able to 
give a statement I thooght she waa I asked her whether she 
was aware of the state she was in. She said she felt she waa 
dying, and she satisfied me she thought so. I sometimes put 
the questions from the statement in a leading way, and sotn*- 
times took the girl's words. I sometimes put a question 
to her, and sometimes she took as it were a step of her own. 
I put a question to her in the middle. It was, Why did you not 
ran away? and she made an answer. With that exception she 
made no alteration. She appeared to understand the state* 
ment I put a great many questions and I got a great many 
answers to those questions. I think she answered every 
question I put to her. I did not read the statement in its 
entirety at once. I made observations as I went on. I read 
it in substance. I read every word of It with observationa. 
She said nothing to induce me to reject any part of it 

Cross-examined : 

I read it over putting it partly in questions, ^e was not 
asked to make her mark. I tried to get as much of her own 
statement aa I could. She could not make her mark. Her 
hands were very bad. 

Metcalfe proposed to read statement. 

Buhoer objected. — It must be a voluntary state- 
ment, and not in answer to leading questions. 

I consulted the Lord Chief Justice and then held 
that the evidence of Mr. Jary was admissible 
of what took place on the occasion of his interview 
with the deceased. 

Mr. Jary further examined by prisoner's counsel 
aa to ^e manner of his examining the deceased : 

I asked if she had lived with Mrs. Smith (prisoner). She 
said she had. I believe I asked how long she lived there, I 
cannot say whether slu said she was to have Ij; a week and 
received ISi in all, or I read it to her. As to ''boots, Ac," I 
don't remember whether she stated these things without mj 
itto bur. I read to her: " I had no meat, padding, or 
in the shape of food, only diy bread.** I then said, 
:y did you not run away ? She said her mistress locked the 
door. 

The witness having been thus tested, it was agreed 
that the paper should be read, as the substance of 
what the witness Tould prove he obtained from the 
deceased ; but Mr. Bulwer still objected to the evi- 
dence of the statements of the deceased being 
admissible at all, having regard to the way in whi<£ 
th^ were obtained. 

The following is the paper : 

I have been living at service with Mrs. Smith (of Brandon- 
terrace, Great Tarmonth), lodging-house keeper. I have been 
in her service one year and six months. I was to have had U. 
per week for my servicea I have only received U«., one pair 
of boots and two cap& My mistress gave me only lialf 
a slice of bread each day. I had no meat, podding, or any- 
thing in the shape of food— only dry bread. I tried to get 
away, hot my mistress locked the door. I have been 
sleeping in a damp cellar, with only a coverlid to cover me, 
and no bed. I slept on the bricks. My mistreaa, daring my 
illness, only visited me once a day, and that was for ibe par- 
pose of giving me my day's bread. I got the water I had from 
a tap in the cellar with a mug for that purpose. I waa two 
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meka lyiac on the damp biielu, and saw no on« bat my 
«. Myi * . - .. . 



jH.MWi^ w/ mistress wanted me to work, and I could not 
She has beaten me with a cane daring the time I was ^k in 
dw cellar. I ha.ve never slept on a bed the whole time I hare 
been with my mistress in the new house, say five months and 
npwarda Before going to the new hoase I slept on a straw 
bed on bricks. I made a bed-tick oat of one of my old shawls 
and miedit with straw : that was my bed. All I had to cover 
me was an old coonterpane. I have always been sabjected 
to my mistress^ iU-toeatment from the time I first entered her 
serrioe. Hy mistress poudied me on one occasion, and I fell 
•gainst a piece of iron and braised my eye. She has bruised 
me by striking me with her fist on the chin and other parts of 
my body. She would never let me leave the hoase when 1 
wan ted so to do. The charwoman took me to my uncle 
inUiama, in Yarmouth. He would not take me in. He sent 
ma to my uncle Bush's, at Freethorpe; from thence 1 was 
taken in a cart to the Union House at Longwood. I have not 
had my clothes off for two weeks. 

SUzabeth Soames, Great Yarmouth, widow.— I go out as 
mme. In September last I was sent for by prisoner. I went 
to her house m ftvidon-terrace, and I have been to prisoner's 
hi Marfne-terraoe. I went in as a visitor. I saw a Martha 
Tomer there. I saw her several time& When I went the 
last time, a few days before the deceased left, I rang at the 
door and nobody answered. Whilst 1 stood there I heard 
deceased and prisoner talking. The deceased came to the 
•door, and she said her mistress was not within ; but I heard 
her voice. I had seen the girl aboat three weeks before she 
left She looked in a weak stata I noticed her looking 
jiala, not as she had looked before. She wss not so fat as 
vrhen I first knew her. She got thinner by degrees. I was at 
prisoner's to norse prisoner Uiree weeks to a month or five 
^eeks before Michaehnas. I went one evening about nine. 
I foand the prisoner Ul ; she had sent for me ; I found her in 
bed. She slept in a room next the dining-room on gronnd- 
ikwr. On Batorday she wss moved down to the kitchen in a 
ahnt-op bedstead. She oonld see store-room from there. She 
^▼8 me keys and told me to give Martlia Tamer some drip- 
ping and bread. It was morning. She was to have it in the 
tfeoUery. I gave her instead some tea imd some bread and but- 
ter. The i^rl had no dinner. I don't know whether she had 
anything more. She was working hard all day. I did not 
aay anything to it then. The girl could not take anvthing for 
henelf, only what came off ttie drawing-room table, 'niere 
were lodgers. Prisoner said deceased was a lasy old beast 
I did not see the girl get anytUng next day, but what she got 
off drawing-room table by stealth. I don*t know that the girl 
had any dinner on Sonday. I did not see whether she had 
■anything. I was tiiere from Friday night to Sunday morning. 
I know of nothing given her except the bread and butter I 
.gave her and things from the drawing-room table. I did not 
go into scullery where the girl was. She only came Into the 
kitchen on business. She slept in seollery on straw bed. An 
•old ooonterpane on it The floor was bricks and very damp. 
Things were washed np there. She was taking the bedding 
•one day to the yard, and I told her not to do so. I did not 
noUee bedding was damp, but it was a damp place. After 
they went to Marine-terrace, prisoner said '* she had a nice low 
kitchen witha fire-place in it^' On the Satordav after Martha 
Tomer left, the prisoner came to me. She asked if I would go 
there to tea on Sunday. She said she would pay me what 
«he owed. I did go to tea. She said I was to come again 
SAd she would settle with me. Prisoner said old Anne was 
4IoncL and she was afraid she should get into trouble; would I 
apeak on her behalf. I said I could not speak anything on 
her behalf. I had not been there long. Prisoner being un- 
iPeU whilst I wss there coald not get about to attend to the 
Jdri She came again after that The Tuesday after the girl 
died she said " the old beast Anne is dead.'" The prisoner 
■aid the police officer had been to say she was dead and asked 
me to goto speak for her, and I said I could not 

Croflt-examined : 



Prisoner had lodgers in the drawing-room with two servants. 
They had their meals atprisoner'a I, for prisoner, provided 
tor these servontsi They were in front kitchen. Martha was 



only servant of prisoner, she went oat for beer. I went three 
times to Marine-terrace, fta Martha opened the door every 
time. I only went in once. On the other occasions she said 
her mistress was not at home. On last occasion when I did 
not see her I heard prisoner's voice telling her to dust table. 

Mary Chaplin.— I was in service of prisoner up to a week 
after Michaelmas last I wss at Brandon-terrace first ^jiA 
then at Maxine-terroce. At Brandon-terrace deceased slept in 
hack kitchen on a straw mattress. The fiooring was brick. 
There was no bedstead. The bricks were damp. She only 
had a counterpane. No sheets, blankets or pillow. The bed- 
ding in day-time wss uken up to a knife house in the yard by 
Martha That went on all the time at Brandon-terrace. She 
had bread and dripping to eat each meal. Sometimes two 
meals a day, sometimes three. She got the first at eleven— 
sometimes later. She commenced woric at six. Sometimes 
nothing until two o'clock. The other meal Just before going 
to bed at nine. She had only one half slice of bread off a 
euartem loaf. About as thick as the first joint of my finger. 
When she had three meals they were at eleven, three and 
nine. She always had meals at three and nine. Breakfast 
sometimes omitted. She might have as much dripping as she 
liked. She helped herself to it Beef dripphig. Prisoner cut 
the bread and then locked it up. Martha has had a coke 



sometimes from prisoner made of floor, dripping and flsh. 
Once or t?rioe. The lodgers' servants broagfat down remains 
of dinners and gave to prisoner. Martha had no opportunity 
of getting that I saw Martha cleaning a fender. Prisoner 
kicked her over, and then took her by her arm and chucked 
her up again. She cried, but I do not think she was hurt 
That was at Brandon-terrace. I saw prisoner take hold of 
her hair in the kitchen and chuck her roond. She screamed 
out very much. Prisoner was in a passion. I have not seen 
her do anything else. Prisoner asked Martha what she was 
going to say to her mottier when she came. She said, ** I 
shall tell her I have got a good mistress and a good house and 
home." Prisoner said, "If you do not I will give it you,'* 
holding up her finger. I heard her say that twice. I saw 
MarUia cleaning fish. I had been there a fortnight She 
took out gills and eat them raw. Her legs were swollen np to 
the kneea She wore slippers, nothing else. She was always 
at work, from morning tiU night Almost always on her feet 
She slept at Marine-terrace, in the cellar leo^ff out of the 
kitchen. A very small place. Brick floor. Very damp. She 
had the some mattress as at Brandon-terrace. She was a girl 
of very weak mind, I think. The prisoner used to say she 
was slUy. Her age \fras twenty-four. She was calld "Old 
Anne." , 

Cross-examined : 

There was no tap in the cellar at Marine-parade. Martha 
cleaned the door-step outside the door. I got the same to eat 
as she did, and at the same times. I left because I did not 
like the pUos. Things were in confusion at Marine-parade. 
It was an ordinary straw mattress for the girl I slept In but- 
ler's pantry on the dresser. Prisoner slept two nights in the 
back kitchen. Martha was not of dirty habits. Prisoner was 
always angry and talking. 

Re-examined : 

When I went away I was not thinner. My legs began to 
swell We were not allowed soap. I had a sheet to lie on, 
and one blanket to cover me. There was a tap in the back 
kitchen at Brandon-terrace. 

Caroline Harvey.— I lived in prisoner's service at Bran- 
don-terrace six weeks from June 1864. I have many 
times seen the prisoner with a whip in her hand. I 
have seen her whip deceased very much on the anuH, 
back and shoulders many timea She used both ends of 
the whip. Bkitng whip^ I have seen her arms black and 
blue. I have heard her oxy out I saw Martha cleaning 
the knivea Prisoner took a knife and dashed it on deceased's 
wrist, and made a bad wound. I got sticking plaister and put 
it on her wrist Prisoner pulled off the plaister. It was then 
worse. I stayed three weeka The wound was not healed 
when I left Deceased's hands were chapped, and I got gly- 
cerine and the prisoner took the botUe and broke it She 
whipped her, and the girl screamed. The prisoner said she 
woiUd not use her hands for a workhoose gin. I told prisoner 
I woold teU of her conduct She said she did not give her half 
as much as she deserved. Martha hod bread ; half -slice or 
slice of a qoartera loaf. She had none for three days, except 
what I gave her from tiie lodgers' table. On one occasion I 
saw prisoner poU her to the ground by the hair. The girl was 
weak-minded. I left because I could not bear to see the treat- 
ment 

Cross-examined : 

There were lodgers hi the house. Sir Thomss and Lady 
Seaton and servants, and Mr. Miller and other lodgers. I men- 
ttoned to Mr. Miller's servant that prisoner ill-treated Martha. 
I was upper servant and lived with prisoner. The giri some- 
times went out for the beer. 

Elizabeth Motto, wife of a baker.— I knew Martha. Martha 
used to come to my shop very frequently from August to 
November last. In consequence of information I have given 
her pieces of bread and remabis of what my family had, 
such as rind of haoon or potatoe peelings, an<i she would eat 
them up as a cat or dog would. 

Cross-examined : 

She often came to my house. Three or four times a week 
and sometimes every day. 

Byrne: 

I used to talk to her. I never advised her to go away. 

Elizabeth Goodwin.— I live at No. 1, Brandon-terrace. Last 
summer, latter part of July, I heard a shriek of murder. 
Martha shrieked murder. I saw prisoner with a small stick, 
or a piece of iron, or a poker. I saw her strike Martha twice 
on the anna She shrieked out murder. I heard prisoner 
dislinctiy say, "Getin, yoo old vermla" She pushed her 
into the house. 1 saw Martha the next momfaig. Her arms 
were braised hi two plaoea 

Cross-examined : 

I thhik Sfar Thomas Seaton was lodging there. I live at 
Na 1, prisoner at No. ft. Three houses between. Sunday, 
noon, people coming from church, 

Charlottee Cooper, widow of Thomas Cooper.— We lived 
at No. 4, Brandon-terrace, next door to prisoner. Latter end 
of July, on a Sonday, I heard noise in prisoner'a I was in 
scullery. I knocked at the grate. I heard a fall down sUirs 
as if some one had fallen ^r been pushed. I knocked twico 
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at back of grato and got no answer ; bat heard a voloe very 
liko prisoner's say, "Oh, you varmint yoo." I saw the gtrl on 
the following morning cleaning steps. I asked why she 
screamed. She shook her head and looked hard into the hall. 
In consequence of being sent for I went to prisoner. She 
Askcd why I interfered with her or her servant's business. 
I said I was Justified in so doing by hearing screams of mur- 
der. She said it was a mfstakft of mine. I said I would be 
on mv oath I did. She said the girl was in a shrieking fit I 
said that altered the casei She then asked the girl if she did 
■cream murder. I said, Wliat's the use of your asking her if 
she was in ashrieldng fit? The girl shook her head as if she 
answered na Prisoner said the mistress with whom she lived 
before had beaten her for same thing, and so had her father. 
I said If I heard it again I should send for the police. The 
girl had every appearance of weak intellect 

Charlotte Elizabeth Vallina, dressmaker.— I lived at Leioes- 
teMerrace. I worked for prisoner tram October to April in 
dressmaking. The deceased was then healthy. She was a 
very weak-minded person. I saw her at my mother's house 
iu latter part of July or August She walked up to table and 
took herring bones and refuse off table and ate them har- 
ried ly. She appeared very hungry. 18th Feb. last I went to 
prisoner's and saw the girL She had her hand tied npi 
Frisoner saw me looking, and said she had fallen down ana 
cut it ; that she had been stealing, and in her hurry to get 
rway fell and cut it Prisoner said she tied it up for her. 
Prisoner asked me why I did not come and do her work 
(dressmaking). I said I did not like the way she treated the 
girl She s^d it was venr rude to take notice of anything 
•he did to her servants. The said the giri was a great thief. 
She showed me a book in which she had entered the things 
the giri had stolen. Prisoner said, if the girl had been worth 
anything she would have been dead long aga I called np the 
girl. She came up some steps from some place under ground. 
She was very much bent, it was quite 'dark. She stumbled. 
I had heard prisoner say some time previously that she woold 
have deceased transported for stealhig the things. On the 
13th Feb. prisoner said she was going to send the girl home 
with a note and that book to tell the governor the things she 
had stolen, and have her put to gaol for it- She sold this in 
Martha Turner's presenoa The deceased rubbed her hands 
and said she did take the things. She appeared to be alarmed 
about it 

Cross-ezammed : 

I should not call deoeaaed very silly. She was not so clever 
as some peopla She waited upon people, answered in a rea- 
houable manner, and appeared to understand pretty well. 
Martha let me in and out on 18th Feh Among the thitt«a 
mentioned as stolen were six pairs of sheets. Prisoner stid 
deceased had taken the sheets to her mother and her mother 
had made them into pettlooats. I went on 13th Feb. for my 
bill, U 6d ; I have never got it 

Frances Turner, mother of deceased.— Sept 1863 she left 
union to live with prisoner. She was a stout girL She had 
been in service before In two or three places. She was always 
weak-minded. A month before Uldiaelmas last I went with 
Mrs. Bush to prisoner'a' I gave prisoner a month's warning. 
Prisoner said if I let her stay the month she would pay her 
wages ap. At Michaelmaa I went to take the giri away. 
Pris(Mier told me the girl was old enough to arrange for herself. 
That I had no place to take her to but the union, and she was 
lit for her service, and my daughter consented to stay. I 
thought she did not look in good health, but she said she was, 
in prisoner's presence. She was not looking so stout^ she was 
looking thinner. 11^ daughter never made any complaint, she 
was not allowed. I never saw her without the prisoner being 
present 

Cross-examined : 

I heard prisoner had been ill-treating her. Mrs. Bush lives 
In Yarmouth. There wsa nothing to prevent my taking her 
away. I did not take her away because she had no place to go 
to but the union, and I thought she had better remain with 
prisoner She had been In service in two or three places and 
always able to do her work, but she wanted some one to show 
her about her work. I lived at Freethorpe, in a small cottage, 
Avith three young children. It was too small to take her in, 
two small room& She had a bad thumb (right hand) before 
•he went to prisoner'^ She was obliged to leave hor place, 
Mrs. Carvers, on New Year's Day, 1868. She was very lU when 
in union. She was at Mrs Carver's, and Mrs. Bligh's, and Mrs. 
Tloward'a She was ill when living with Mrs. Bligh, her first 
lace. She Irft Mrs. Bligh's because of ili-health. She left 
Ire. Carver'H because of bad thumb. She left Mrs. Howard's 
Itceause she did not like the place. She looked after a woman 
-vrho was dying for five weeks. I did not like to take her 
liecanae I was afraid I should have to go to union. 

Re-examined : 

She was well when she went to prisoner'a Prisoner said 
fihe would write to the governor to say she was fit for her 
hcrvlce. 

Mary Ann Bush, the aunt- The deceased was in health 
^vhen she went to prisoner'a A stout, big girL In August I 
I'Aot her in Jetty-road. She showed me her arm. She showed 
nio two marks on her left arm, weals as if done by a stick. 
She made a complaint Hand vras not then swollen. The 
mother and I went to the house. I told prisoner we had come 
iM take girl away, becaose she had tept her without food and 
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beaten her. She said, **0h, Mrs. Bush, do you tUnk I did 
such a thing?" I said, ** We are come to take her away.** Sha 
said she had lodgers and could not spare her then. I gav* 
her a month's warning. The girl said, " Aunt look down 
(pointing to (brickft) to where I sleep." At end of month I 
went I saw the girL I told prisoner we were come to taka 
her awav. Prisoner said the girl had made an agreement to 
stop. The mother took it up. I said, "If she is going to atom 
I hope you are not going to beat her or keep her withoot 
food." About a month after Michaelmas I went again. I aav 
the girL She was looking thin. I told prisoner she was 
ng thinner. I said, *' Tou remember the remarks I made.** 
deceased got gradually thinner. I can't say whether die 
was getting weak. 2l8t Feb. she was brought to my plaoa 
She was then much thbmer. She looked very dirty ana was 
very weak. Mrs. Hugglns brought her. I could not take her 
in, and prisoner had been down and said she had sttrioi a 
quantity of things and I had taken them In. 

Cross-examined : 

lUved half-a-mHe from prisoner. The deceased once oaiii»- 
to tea. I understood Mrs. Hugglns was going to take her bade 
to prisoner. When I saw her in Jetty-road she looked dirly^- 
— no bonnet— but not ilL 

This witness was afterwards recalled bj me, and 
said that when the deceased was brought to her by 
Mrs. Hoggins they were both on fooU 

Oeorgo Berry, police constable.^1 went to priaoiier^ I toU 
her she most go with me to polioe-offloe, on sosplolon of 
havtai^ caosed the death of Martha. Prisoner said, **I did noc 
cause it" Sunday, 5th March, I went to see cellar of prisoner'a 
It wsa about 6 feet 8 inches high ; about » feet long and 7 feat 
wida Brick flooring, very wet I found an old mattress, two 
old sheets and a oounterpana They were very damp^ No 
door. The entrance Is under the stalrcnae. About foai mua 
steps down. There was a bin. There were aaheo and refoao 
in it There was a window two feet square with glass In tt 
looUng into the yard. 

Cross-examined : 

There was nothing to prevent any one going from «eUar t»- 
doorof house. There was no tap in cellar. There was la 
the kitchen. 

(Seorge Tewsley, superintendent of police.— 1st Mareh, I want 
to prisoner and asked if Tumor hod left She said she had 
In consequence of iUnesa She said she had a bad hand in 
consequence of chilblains, which she had stupidly put into a pall 
of cold water. I asked her if she knew if Tamer was deaa or 
allva She said, ''No." I told her she was dead, end diat 
she had made a statement before death, tlvit she had slept in 
a cellar. She said that was falae ; she was a great liar sind » 
thief, and had no idea where her soul was gooig to. I aakad 
If she had had sufiMent food. She said always ■afflolsnt fioeKl 
whilst with her. I asked her to show me the cellar. Ob 
examining the cellar I foand a camp bedntead loaning againat 
wall of cellar; on a chair an old mattress folded nni, two dirty 
sheets and a ooanterpana The whole very duty. Scmo 
saucepans on shelf over. I asked prisoner if that was tl«» bed 
and bedding of Turner. She said, "Tea" She said she had 
oooasionally slept in the cellar, but against her (prisoner's) wOL 
She wished her to sleep in the kitchen. Sh-s was a very dbly^ 
girl, and she was compelled to let her sleep in the way I had 
seen. 

Cross-examined : 

She said the camp bedstead was the deoeaeed^ That sho 
had always told her to sleep in the Icitchen. That the bed- 
stead was to be pot In the cellar during the day, and her 
directions were, that in the night the deoeaaed was to bring ft 
up and sleep in the kitchen, but she was too lazv to do sa I 
heard Mr. Coaterton promise coroner that she should appear 
before him on following Thursday to give her ezplaaatioB of 
what had happened. Toeeday night t took her up and had 
her taken before justicea She was deprived of opportanlty of 
appearing before coroner. Mrs. Gase, Mia Hoggins and bar 
daughter gave evidence befors coroner. I am ooadnoting pio- 
secutlon. 

Mrs. Iluggins was not called. 

William Cufaude, Surgeon, Acl').~24th Feb. I saw M r ha 
Turner at Bampant Horse, Freethorpe. She was in a moat 
enfeebled emaciated state, in bei In a back room, without a tea 
I examined her. I noticed her left hand was swollen and in a 
gangrenous state. Mortifloatlon had set in. The fore-arm and 
arm even to shoulder much swollen B ick of the left hand 
was more discoloured. On right hand the skin was chapped 
and crocked. I observed she was very thm. and her bonea 
prominent I directed her to bo removed to the woridioosa 
with every care. She died S7th Feb. 221th, I assisted at ^eiC 
moviem examination. On opening the cheat the right pleoral 
cavity contained a pint and a half or two pints of aerum. Tbm 
right lung was hepatied (rendered more like liver than long), 
and rendered imperious to air. The upper lobe of the left 
lung containod two tuberolea OonsumpUve deposits hard and 
uninflamed. Bemidnder of the lung was inflamed. The heart 
was thin, pale and flabby. No appearonoe of fat about heart 
On opening the abdomen the atom.Mh was greatly diatended 
by gas : conulning beef tea and port wina The Inteatinsa 
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were flatt oollapaed. and their coats very thin. The kidneys 
hftd uo fat smToanaliig them. The bladder small, empty, and 
the coats thin. Brain waa healthy in appearanoa The 
«ppoar«Doe8 indicated that the decoaaed died from the state of 
luog described. The gangrenoos hand showing a low type of 
t nfl a mma tton oondaced and produced by innntrltion - insof- 
lleient noorlshnient Insufficient nourishment would produce 
Ibe peculiar state of inflammation of the lung from which she 
4ied, as any exhaustive disease would produce it. Every other 
organ being healthy, especially those connected with tiie 
^jga attve funetlona, convinces me that she suifered from in- 
.flomdent noniishment The appearances when alive and the 
.pttt morUm examination satisfied me she had for some oon- 
aiderable time suffered from insufficient nourishment £x- 
vOBore to cold and wet would conduce to the state in which I 
roond the lunga. Sleeping in a damp place would so oondtice. 

Cross-examined : 

Congestion is the first onset of an Inflammatory disease. 
In one Inng there were tubercles, which were consumptive 
flymptoms. She died of inflammation of the nleura and of the 
sobatance of the lung. Both the pleura and the lungs may be 
Implicated and cause death from toldng a violent cold. This 
Jkaa been a very trying season. Yarmouth is cold and trying. 
-Chilblains proceed from slow drcnlatlaa. A neglected chil- 
'blaln may become gangrenous. Gkmgrene might arise from 
many causes. Mr. Kidd made the examination. 

Re-examined: 

The tnberdes were hard and innocuous. She did not there- 
fore die of consumption. In a common cold I should have 
-«xpeeted to find both lungs inflamed. I think the sjrmptoms 
mre not oonaiatent with death from a cold, and that they are 
«II consistent wiUi insufficient nourishment. 

BuheeTy Q. C. for the prisoner.— First, the dying 
-declaration of the deceased was not admissible in 
-eyideuce. It was improperly obtained ; and many 
parts of it are not evidence at all. The admissi- 
bility in evidence of a dying declaration is an 
4aiomaly. It rests on the presumption that the 
.jolemnity of the approach of death impels the 
party to speak the ti*ath and supplies the obligation 
■<rf an oath : (Taylor on Ev. 687, 3rd edit.) In 
2 Hume's Com. Laws of Scotland, 407, it is said 
*'' Such a declaration is admissible also, although not 
-authenticated in the same full and formal way as a 
panel's declaration, if it is proved by credible wit- 
■fiaaes to have been freely given and fairly taken 
o^own, and to have come from a person who was in 
liifl sound senses and knew the serious nature of 
▼hat he was engaged in«" Applying that test, the 
•declaration here was not freely given and fairly 
taken down. It does not appear that when deceased 
made ^e declaration she knew that she was dying, 
■and the answers she gave to Mr. Jary were to lead- 
ing questions suggested by the previous statement ; 
in short, the answers were extracted, not given 
Toluntarily. A dying declaration stands on a 
aimilar footing to the deposition of a deceased wit- 
ness in this respect, that the declaration is liable to 
any objections that the deposition of the deceased 
witness is, and, therefore, any answers to illegal 
questions may be objected to: (Hutchinson v. Bernard, 
2 Moo. & Bob. 1.) Secondly, the case for the pro- 
aecution was not made out. The cause of death was 
the insufficient supply of food and the bad lodging. 
That is not sufficient in this case, for the deceas^ 
was a girl of full age, and it is only in the case of 
a child of tender years that a master or mistress is 
criminally responsible for neglect to supply proper 
and sufficient food and lodging : 

Bex V. i2K2Z0y,2 Camp. 650; 

Friends case. Buss. & By. 22 ; 

1 Buss, on Crimw, 46, 489 ; 

Smith's Master and Servant, 180. 
It was said that the deceased was a girl of weak 
intellect under the control of the prisoner, and that 
she was under such restraint and terror that she 
could not exercise her free will. The evidence 
does not bear this out. Before Michaelmas 1864 
she complained to her mother and friends; but 
still she remained. She also was allowed to answer 
the door, and on the 2l8t Feb. visited her aunt. She 
was therefore not confined to the house. Threats 



are not sufficient (^Reg, v. Pitts, Car. & M. 2U) ; 
there must be personal restraint : 
Biffin V. J^aall, 31 L. J, 189, Ex. 

Metcalfe for the prosecution. — ^The conviction is 
g^d. llie deceased was so under the coercion and 
control of the prisoner as to be unable to withdraw 
herself. Coupling the threats and the beating they 
establish the coercion. And from her dying decla- 
ration it appears that the deceased was so Ul during 
the latter part of her time as to be unable to with- 
draw. 

Erle, C. J. — I am of opinion that this conviction * 
was wrong. The prisoner was indicted for felo- 
niously causing the death of her servant, and the 
unlawful act relied upon was neglecting to supply 
proper and sufficient food and lodging to the 
deceased at a time when the deceased, being in the 
prisoner's service, was so enfeebled in body and mind 
as to be helpless and unable to take care of herself 
and unable to withdraw herself from the prisoner's 
control and dominion. The law is undisputed tlmt, 
if a person having the care and custody of another 
who is helpless, neglects to supply Mm with the 
necessaries of life and thereby causes or accelerates 
his death, it is a criminal offence. But the law is 
also clear, that if a person having the exercise of 
free will chooses to stay in a service where bad food 
and lodging are provided, and death is thereby 
caused, the master is not criminally liable. The 
question therefore is, whether the deceased Martha 
Turner was so helpless in mind and body as to be 
unable to take care of herself and to withdraw her- 
self from the prisoner's dominion. It is clear on 
the evidence that the deceased was not in a literal 
sense so helpless and enfeebled in body and mind as 
to be a prisoner of the defts., for she was accus- 
tomed to go out of the prisoner's house on errands, 
to act as servant and perform all the ordinary 
services required of her. She had sense enough to 
act as servant, and was not a prisoner or 
under any physical restraint. We come to the 
last question. Was she by reason of threats 
and ill-treatment of the prisoner deprived of the 
exercise of her free will ? The jury found that she 
was under the dominion and restraint of her mis- 
tress and unable to withdraw herself, and there is 
much evidence of maltreatment by beating. Now» 
her deaUi occurred in Feb. 1865, and the latest 
evidence of beating is in the summer of 1864 ; and 
after that the deceased gave notice on Michaelmas 1 864 
that she was going to leave, but subsequently con- 
tinued voluntfurily in the prisoner's service. I do not, 
therefore, think that what took place in the summer 
of 1864 is proximately connected with the death, 
and the prisoner is not responsible in law, except for 
matters proximately connected with the death. The 
deceased could have left her mistress's service and 
returned to the workhouse, but she did not choose to 
do that ; or it may be that her mistress had threat- 
ened to inform against her for stealing if she left 
her service, and in that way it may be said her mis- 
tress had control over her ; but beyond that I can 
see no evidence that she was so under her mistress's 
control, or unable to withdraw, as to make her mis- 
tress criminally liable for the neglect. I therefore 
cannot say that the deceased had so lost the exercise 
of her own free will as to be imder the dominion 
and restraint of her mistress, so as to make her mis- 
tress criminally responsible. The conviction, there- 
fore, cannot be sustained. 

CoAinntLL, B.— I am of the same opinion. Two 
points are reserved for our decision. The first is» 
whether the dying declaration of the deceased was 
properly received in evidence. Prima fade, a decla- 
ration not on oath is not admissible in evidence ; 
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but the law has allowed it to be admitted when it 
relates to the cause of the death, if made hy a per- 
son in a dying state and who believes himself to be 
dyin^. It is a question for the judge, and not for 
the jury, whether the declaration was made by a 
dying person in the belief of his impending death. 
\Vhat the declaration is, is a distinct question, and 
that is for the jury. I do not think that the learned 
judge could have come to any other conclusion, than 
that the deceased, at the time she made the declara- 
tion, was well aware of the condition in which she 
was. The next question arises upon the'merits. The 
summing-up of the learned judge was, I think, strictly 
correct ; but he did not sufficiently define in what 
sense dominion and restraint were to be understood 
— whether moral or physical restraint was intended. 
It became necessary to distinguish whether the 
neglect took place when the deceased, being in the 
prisoner's service, was reduced to such an enfeebled 
state of body and mind as to be unable to take 
care of herself, or whether she was under the do- 
minion and restraint of the prisoner and unable 
to free herself from her controL The question for 
us is, whether there was evidence proper to be left 
for the jury to support the verdict, and I am of 
opinion Uiat there was not. There was an entire 
absence of evidence to support the first alternative ; 
and upon the second I think that there was not 
evidence of that degree of dominion and restraint 
which could have prevented the deceased from 
leaving the service of the prisoner had she been so 
disposed. Nor can I see that there was any evi- 
dence of such influence as would compel her to return, 
when she left the house on errands or for other 
purposes. I think, therefore, that this conviction 
cannot be sustained. 

Blackburn, J. — I am of the same opinion. I 
agree with mv brother Channell on the first point, 
and think that the learned judge could not have 
come to any other conclusion than that the deceased 
knew of her dying state at the time she made the 
declaration. The question then arises on that 
declaration, what is it the deceased states was the 
cause of her death, and whether that was the cause. 
Kow, it appears on the evidence that, though active 
violence was used, it was not tiie cause of the 
death, but that the death was caused by insufficient 
food and bad lodging. It cannot be denied that the 
direction of the learned judge was right. The con- 
tract of the master to supply his servant with suffi- 
cient and proper food and lodging makes him civilly, 
but not criminally, liable for the breach of it. In order 
to make him criminally responsible for neglecting to 
do so, it must appear that the master has got the 
servant so under his control and dominion as to bo 
helpless, like a lunatic or infant, and consequently 
unable to take care of himself. Now, was there in 
this case sufficient evidence that the deceased stood 
in such a relation to the prisoner that, although 
there were no bars, locks, or bolts, she was so terri- 
fied by the prisoner that she was in effect as much 
restrained from withdrawing herself as if she had 
been so confined ? If there had been such evidence, 
I think that it would support the conviction. But 
though there is some scintilla of evidence, that 
ought not, especially in a criminal case, to be left 
to the jury; and I think the evidence, upon the 
whole, does not amount to more than a mere 
scintilla. 

Mellob, J. — ^I agree that the conviction cannot 
be supported. I think that there was some evidence 
to support the direction of the learned judge, but, 
on full consideration, I think that it was not suffi- 
cient to be left to the jury. Having regard to the 
circumstances of the case, and its importance, I 
think the learned judge w^ right in not stop- 
ping it. 



Smith, J.— I reserved the case for this Court 
because I felt great doubt whether the evidence wa» 
sufficient to sustain the conviction. I thought these 
was very little on the only ground on which the 
conviction can be supported, namely, that the de- 
ceased was entirely under the dominion and control 
of the prisoner, so as to be unable to withdraw her- 
self from her service. I thought then, and think 
now, that I could not have withdrawn the case from 
the jury. I am, perhaps, more impressed with the 
evidence than mv learned brothers are, but I do not 
dissent from their decision. 

Conviction quashed. 



BAIL COUBT. 

Reported by W. Obahax, Eaq., Banifter-at-Lftw. 



Wednesdt^y June 14. 
Reg. v. Rbtrolos. 



Indictment found at sessions — Felony — Certiorari. 
The court will not remove an indictment for felony found' 
at the quarter session on the grounds of local prefudice 
and difficulty in obtaining a jury, the proper course- 
being for the recorder to send the case to the assizes. 
An indictment against the deft, for embezzlcioent 
had been found by the grand jury at the quart«' 
sessions for tiie borough of Tewkesbury, but in con- 
sequence of the number of challenges by the deft 
the panel was exhausted and a jury could not he- 
procured. 

J. J, Poweffy Q. C, now moved on behalf of the 
prosecutor for a certiorari to nmove the indictment 
into this court on the pwinds of local prejudice 
and the difficulty in obtaraing a jury in oonsequenoe 
of the number of challenges. 

Cbomftov, J, — ^In any case of ^ difficulty the 
recorder can send the case to the assizes. We have 
power to remove anything, but we do not gene KJly 
remove felonies, as there is an entirely differast 
course of procedure on the Nisi Prius side, and thete 
is no means of taking the opinion of the Court of 
Criminal Appeal. I think it would be much ^-♦♦— 
if the recorder were to send the case to the f 



/. J, PowelL Q.C. thereupon withdrew his motion^ 

H0T7SE OF LOBBS. 

Reported by Jaxib Fatsmoh. Em., of the Middle Tempi*. 
B«ni8ter-at-Law. 

Tuesdayy June 13, 1865. 

Blades v. Hioos. 

Qame — Property — Riffht of owner of soil — Wikt 
anmals—Right of trespasser. 

The doctrine of Holt, C, J,, in Sutton v. Moody, I 
Ld. Raym. 260, confirmed, first, that if P-, a tres- 
passer, start and ccpture a hare or wild animal on the 
soil of A., the property in the animal continues all the 
while in A., who can recover it 6y an action of trover r 
secondly, that if P. start game in the forest or warrm 
of A., cmd hunt it into the soil of B,, and kill it ihere^ 
the property also continues in A, mtione privilegii ; 
thirdly, that if P. start game on the soil of A,, and 
pursue and catch it on the soil of B., then the proper^ 
is neither in A. nor B., but in P., the trespasser. 

Semble, the reason why poachers are not indietedde for 
larceny is, that the game, while alive, is in the same 
category as fruit, and is part of the soil, which is not 
at common law the subject of larceny. 
William BUdes, the pit., was a fishmonger and 
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licensed dealer in game at Stamford, in the county 
of Lincoln, and the defts., William Higgs and 
Thomas Percival, were, the former the steward, and 
the latter a servant in the employ of the Marquis 
of Exeter. Between seven and eight o'clock in the 
morning of the 16th Oct. 18C0 the pit. bought of a 
man named Tates two bags, containing about ninety 
i^bbits, and ordered them to be consigned to him at 
the Midland station at Stamford. The pit., upon 
the purchase, paid 4/. 15j?. for the rabbits. A few 
minutes before nine the same morning the pit. went 
to the Midland station with a barrow, for the pur- 
pose of bringing the rabbits awar to his shop. The 
bags arrived, directed to the pit, v ith one of his 
own printed labels, and the pit. paid 4«. for the car- 
riage of them to Stamford, and they were delivered 
to him. As he was proceeding to put the two bags 
in the barrow, and before he had got them on, the 
deft. Higgs came up to the pit and said he wanted 
to aee what was in the bags, to which the pit said 
he should not allow him, and with the assistance of 
a porter the pit. lifted the bags on the barrow. The 
d^t Higgs remained there until two policemen 
<»me, and then he directed them to see what the 
bags contained. The pit. said he might. One of 
the policemen looked into them, and seeing that 
they contained dead rabbits he allowed the pit. to 
take them, and assisted him in putting them back 
on the barrow. The other deft, Percival, then 
came up and said, " I shall take these rabbits, they 
are mine;" and the deft Higgs said also, *' They are 
the Marquis of £xeter*s." The defts. then at- 
tempted to get possession of the bags, and the pit 
resisted for some time, until at length, one of the 
policemen saying to him it was no use his struggling 
any longer, he discontinued his resistance, and the 
defts. took possession of the bags and their contents. 
Another game-dealer in the town, called Pollard, 
was fetched to the spot to buy the rabbits, and they 
were sold to him by the defts., the pit. protesting 
against the sale of his property. The two bags were 
directed to the pit., and had been sent from the 
Ketton station on the Midland Railway. 

The counsel for the defts. proposed to prove, on 
their behalf, that the persons who transmitted the 
rabbits to the pit. went upon the Marquis of Exeter's 
land and took the rabbits, and killed them and put 
them into the bags there, and then carried them to 
the railway-station at Ketton, and contended that 
the property in the rabbits was in Lord Exeter, and 
that the defts., acting under his authority, were 
justified in the course they adopted. 

The learned Judge, Willes, J., who presided 
at the trial, after observing that a nuin's pro- 
perty in the land does not give him any right of 
property in animals of a wild nature upon the land 
after they have become old enough to escape off the 
ground proceeded as follows : ** According to the 
old passage in the Institutes (Coke's Institutes), 
you have no possession in a wild animal when.it is 
no longer in your power to restrain it. There are a 
great many curious decisions on that branch of the 
law, as for instance— -whether you have your hawks 
so long as you can use them, you must have power 
to get them back. As to young animals, you have 
greater property in them, for they cannot escape, 
and you may take them out of the nests. But when 
they grow up and can run away into other people's 
land, you cannot follow them and bring them back. 
You have no more right to a rabbit than to a spar- 
row — ^you cannot follow it and bring it back. He 
might kill it, of course, on his own land. It is, I 
own, very difficult to make a distinction, and for 
myself, I never could see the distinction between a 
pheasant and a fowl which I choose to encourage 
and rear on my land. I never could see the distinc- 
tion between the pheasant j^reserved and fed on my 
land and the bam door f anuly, but there is that dis- 



tinction in the law, and I am bound to administer 
the law as it is. The whole theory of the game 
laws is founded on there being no permanency in 
property of this description. The doctrine has been 
followed as laid down in Coke upon Littleton. A 
person entering on your land is a trespasser no 
doubt, and on his taking the thing out of or off the 
land he is a trespasser. The proofs may be as large 
as the defts. wish, but if a person goes into a close 
and kUls a rabbit, or ninety rabbits or. Lord Exeter's 
grounds, which comes to the same thing, and goes 
off and sells them to a fishmonger, then Lord 
Exeter's people have no right to go to the fishmon- 
ger's, and take them from him, as coming out of 
Lord Exeter's grounds ; the right would be in him 
though taken by trespass, and he is only subject to 
the game laws, and not to the ordinary rules of pro- 
perty. Suppose he kills the ninety rabbits and puts 
them into his bag, it is not like felling a tree and 
coming back for it : it is all done there and then." 
The learned judge then directed the jury as follows : 
" If the rabbits were the property of Lord Exeter 
at the time, the defts. would have had a right to 
take them, but were they Lord Exeter's? The 
learned counsel for the deft, says he takes them to 
have been so, and that he would show that certain 
poachers were in Lord Exeter's grounds, and took the 
ninety rabbits and sent them away from Ketton to 
Stamford, and therefore they were that nobleman's 
property, and that he had a right by the hands of his 
servants to take them back. That depends upon 
this, whether persons going on the property of an- 
other and taking rabbits there, not taking them in 
a hutch, but wild, and killing them, are they to be 
recovered back ? I think not. The learned counsel 
for the defts. suggests the law is the other way, and 
he has suggested a passage from a book of repute by 
which he thinks he is supported, but certainly the 
bent of my opinion is too strong, and has existed 
too long a time to enable me to come to that con- 
clusion, or to induce me to have any doubt about it. 
My notion is, that a person who kills wild anim a ls , 
such as rabbits, is liable to a trespass at the instance 
of the owner of the ground where he kills the 
game, under what are called the ^:ii.i.^ Hws. I 
repeat, I never could understand why »»uh a law 
should exist, because, if a man has land and chooses 
to rear pheasants and what not upon it, and goes 
to the labour and expense of having them pre- 
served, and of feeding them at much more cost 
than a farmer's barn-door fowls, I never could 
understand why the law as to larceny did not ap- 
ply as to that. According to all principle and 
reason they should belong to the man who created 
the property just as much as the cock and hen. 
The sum and substance of it is, in point of law I 
rule that pit was entitled to the rabbits and that 
the defts. were not entitled to take them from him. 

The jury found a verdict for the pit with 6Z. lOf. 
damages. 

The Court of C. P. afterwards made absolute a rule 
for anew trial on the ground of misdirection, inasmuch 
as the judge had told the jury that the facts relied 
on by the defts. did not constitute evidence of the 
right of possession being in the Marquis of Exeter. 

On app^ the Court of Ex. Ch., consisting of 
Pollock, C. B., Martin, B., Wilde, B., Blackburn, J. 
and Mellor, J. affirmed the judgment of the court 

The present appeal was then brought. 

Hayes, Serjt. and Beaskify for the app., con- 
tended that the courts below had wrongly held that 
the right of possession to these rabbits was in the 
Marquis of Exeter. By the civil law, and the law 
of nature, whidi was of universal application, who- 
ever first caught a wild animal was entitled to the 

»perty in it : (Sand. Just 172 ; Instit ii. I, 12.) 
it was a fact in the case, that the app. 
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had obuiioed the rabbits lawfully from those who 
bad caught or reduced them into possession. What- 
ever right the captors had was thus transferred to 
the app. It is said that the owner of the soil is 
entitled to the wild animals caught thereon, but it 
was impossible to discover any reason for that 
doctrine. It is true that Holt, C. J. delivered a 
dictum to that effect, in Sutton v. Moody, I Ld. Raym. 
250 ; 5 Mod. 875 ; 2 Salk. 556 ; 12 Mod. 145, which, 
be said, was to be found in the Year-books or old 
authorities : (43 Edw. 3, p. 23, pi. 2 ; 2 Bract. 1 ; Fitz. 
N. B. 87 ; Case of the Swans, 7 liep. 26 ; Com. Dig. 
" Biens" F.) But no such doctrine was there to 1^ 
found, and even if it were there found it was con- 
trary to sound principle. Holt's doctrine was, more- 
over, inconsistent, for while he says a trespasser 
who starts and kills a hare on A.'8 land has no 
right to the hare so caught, because it belongs to A., 
Holt also said that if the trespasser started the hare 
on A.'s laud and hunted it into the land of B. 
and there killed it, it then belonged neither to A. 
nor to B., but to the trespasser. It was impossible to 
discover any reason for holding the trespasser to be 
entitled in one case to the hare and not entitled in 
the other. Therefore, as the doctrine was a dictum, 
and is unfounded in reason and inconsistent, and 
also at variance with the law of nature, it ought 
to be overruled. This may now be done, for the 
House has never recognised the doctrine, though 
the courts below had to some extent recognised 
it in 

Ckurchuxerd v. Studd^^ 14 East, 249 ; 

araham v. EioaH, 11 Ex. 846 ; 

Higg V. Earl o/Lontdafe, 11 Ex. 671 ; 1 H. & N. 923. 
Holt's doctrine was also inconsistent with principle, 
because, if the wild animal belongs to the owner of 
the soil on which such animal is at the moment, 
then it must be larceny to take it. But no case 
ever decided that a poacher was guilty of larceny. 
On the contrary, the theory on which the whole of 
the game law was founded is, that larceny is not 
committed by the poacher; but ho is punishable 
summarily for the trespass merely, because there is 
no other mode of punishing him. And the game 
laws do not alter the right of property in game, 
except in some exceptional circumstatices which do 
not affect the present case. The general rule still 
remains that a poacher is entitled to the property of 
the wild animals he catches, even though he incur 
several penalties in catching them. If the game 
caught belonged to the owner of the soil there would 
have been no need of game laws at all, for in each 
instance the poacher might have been indicted : 

2 Kuss. Crimes, 84 ; 

2 East PI. Or. 607. 

Macottlay, Q.C. and Field, Q.C., for the resps., 
contended, that whatever may have been the civil 
law on this subject, the law of England was dear 
that the property in all wild animals, so long as they 
are on the soil, is in the owner of the soil. This is 
especially the case with regard to animals which 
are fit for food. The property is always in some 
one. It is true the property is not absolute, but 
qualified, for it may be divested by the animal 
voluntarily quitting the soil. At all events a 
trespasser acquires no title. This has been the law 
of England from the time of the Year-books. It 
was clearly laid down by Holt, C. J., and has often 
been acted on since. These authorities arc as 
follows : 

Year-book, 12 Hen. 8, p. 10; 22 Hen. 6, p. 64: 
llHen. 7, C.17; . 

Man wood's Forest Laws, 198, edit 1741 ; 

Huddesden v. Gryael^ Oro. Jac. 195 ; 

CoAB of the Swans, 7 Rep. 17 ; 

Sutton v. Moody (supra) ; 

Keb/e v. HickeringiU, 11 Mod. 74 ; 

Churchoard v. Sluddy {supra) ; 



Graham v. Ewart (suora) ; 

Rigg v. Earl ofLonndaU (supra) ; 

Case of the Coneys, Godb. 122. 
It is said that if the property in the game caught 
belong to the owner of the soil, it necessarily follows 
that the poacher must be liable to an indictment for 
larceny. This is not a necessary consequence, for 
there are several instances of the prc^rty of things 
being in an individual, and yet the party wbo 
takes such things is not indictable for hurceny. 
Such instances are taking fruit from trees, or trees 
from the soil, or fixtures from a freehold. What- 
ever, therefore, may have been the prindj^e on 
which Holt, C. J. laid down the dicta in Suiton t. 
Moody, it is too late now for the courts to alter it, as 
it has been so often acted upon. 

Hayes, Serjt. replied. 

Cur. adv. vuh. 

The Lord Chakcellou said : — ^When it is said 
by writers on the common law of England that 
there is a qualified or special right of property in 
game — ^that is, in animals ferts natures, which are fit 
for the food of man — while they continue in their 
wild state, I apprehend that the word *^ property" 
can moan no more than the exclusive right to catch, 
kill and appropriate such animals, which is some- 
times called by the law a reduction of them into 
possession. This right is said in law to exist rati(mt 
soli or ratione priviUgii, for I omit the two other 
heads of property in game which are stated by liord 
Coke — ^namely, propter industriam and ratione im^ 
tentia — for these grounds apply to animals whidi 
are not, in the proper sense, feros natum. Property 
ratione soli is the common-law right which every 
owner of land has to kill and take all such animals 
fera natures as may from time to time be found on 
his land, and as soon as this right is exercised the 
animal so killed or caught becomes the absolute 
property of the owner of the soil. Property radonm 
privikgti is the right which by a peculiar franchise 
anciently granted by the Crown, by virtue of its 
prerogative, one man may have of kilUng and taking 
animals faxe natures in the land of another ; and, in 
like manner, the game, when killed, or taken, by 
virtue of this privUege, becomes the absolute pro- 
perty of the owner of the franchise, just as in the 
other case it becomes the absolute property of the 
owner of the soil. The question in the present case 
is, whether game found, killed, and taken upon mv 
land by a trespasser becomes my property as mnca 
as if it had been killed and taken by myself or my 
servant by my authority. Upon principle there 
cannot, I conceive, be much difficulty. If pro- 
perty in game be made absolute by reduction into 
possession, such reduction must not be a wrongful 
act ; for it would be unreasonable to hold that the 
act of the trespasser — that is, of a wrong-doer— 
should divest the owner of the soil of his qualified 
property in the game, and give the wrong-doer an 
absolute right of property to the exclusion of the 
rightful owner. But in game, when killed and 
taken, there is absolute property in some one, and 
therefore the property in game found and taken by 
a trespasser on the land of A. must vest either in 
A. or the trespasser ; aud if it be unreasonable to hold 
that the property vests in the wrong-doer, it must 
of necessity be vested in A., the owner of the soil. 
This view of the case is supported by a series of 
decisions. In the case of Suttonv. Moodtf, 1 Ld. Kaym., 
Holt, C. J. deduced several conclusions from the 
Year-books on the subject of the property in 
game. Among them are the following propositions: 
" If A. starts a hare on the ground of B. and hunts 
aud kills it there, the property continues all the 
while in B." In this case, thus put, it must, of 
course, be taken that A. has hunted and killed the 
hare without the leave or licence of B., and there- 
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fore that it is a wrongful act by A., which enures 
for the benefit of the true owner, yIz,, the owner of 
the soil. Another proposition is, ihat if A. starts 
game in the forest or warren of B., and hunts it 
into the ground of C, and there kills it, the property 
T^naina all the while in B. the proprietor of the 
•chase or warren, because the privilege continues, 
and, consequently, B. is entitled to the absolute 
property in the dead game so chased and killed by 
A., who, from the statement of the case, must be 
taken to hare acted without the licence of B., and 
therefore to have been a trespasser. A third propo- 
sition is, that if A. starts a hare in the ground of 
B, who is entitled raiione soU only — ^for Uiat is 
plainly implied— and hunts it into the ground of C, 
and there kills it, the property is in the hunter, for 
it cannot be in A., who is entitled rcUione soli only, 
and not raiione privUegii^ for the hare is not killed 
upon his land, and it cannot be in C, for the game 
was not originally found in his possession, but was 
driren upon his ground by the chase and pursuit 
«f the hunter. These propositions appear to me to 
prore clearly that game found and killed by a tres- 
passes under such circumstances as that it would be 
the absolute property of the owner of the soil or of 
the owner of the right of free warren if it had been 
lound and killed by such owner instead of by the 
trespasser, does in law become the absolute property 
of the proprietor of the soil or privilege immediately 
on its being so caught and killed by the trespasser. 
The law so laid down in JSutton v. Moody is con- 
aistent with several cases decided subsequently to 
the Year-books, of which I will mention one. 
Cornet case, Qodb. 122; and it has been recog- 
nised and acted upon in several subsequent deci- 
sions. Of these I may mention Churchward v. Studdy 
<14 East, 249), Graham v. Ewart (1 H. & N. 7 ; 
H. L. C. 830, and Earl of Lo/udak v. Ring, in the 
'Court of Q. B. and Ex. Ch., on which so much reliance 
was placed by the CourU of Q. B. and Ex. Ch. in 
their decision of the present case. With respect to 
)his case of Lonsdale v. JRiffff, I entirely concur in the 
observations of Blackburn, J., and consider the case 
as a conclusive authority upon the point before us, 
which it is not desirable to question or disturb. 
The case, when condensed, amounts to this, that 
grouse were shot and taken away by a trespasser 
upon and from the land of the pit., who brought 
trover for the dead grouse, and it was clearly held 
by the judges of the Court of Ex., and afterwards 
by all the judges in the Court of Error, that the 
grouse, as soon as they were killed and fell upon 
the land of the pit., became and were his absolute 
property in respect of his ownership of the soil. 
This conclusion would not be affected, even though 
it be true that an indictment at common law will 
not lie against the trespasser for killing and carry- 
ing away of game if it be one continuous act, inas- 
much as the ownership of the game is considered as 
incident to the property in the land ; but this con- 
sequence is the result of a peculiarity in the law of 
larceny, which holds that the act of severing and 
taking away things attached to the freehold is not 
a felonious taking, a result which does not affect 
the existence of the right of property. I am, there- 
fore, of opinion that the learned counsel for the 
•def ts. on the trial at Nisi Prius were right in re- 
quiring the evidence to be admitted which they 
proposed to give, in order to prove that the property 
m the rabbits was in Lord Exeter, and that the 
learned judge was wrong in his direction to the jury 
that such evidence was immaterial, and ought not, 
therefore, to be admitted. J am, therefore, of 
opinion that the order for making the rule nisi for a 
new trial absolute was right, and that the present 
Appeal ought to be dismissed with costs. 

liord C&AKwonTH.— My Lords, I think it is safe 



and just to adhere to the law as laid down by Lord 
Holt. He had evidently considered the subject 
carefully, and according to his view of the law the 
rabbits killed by a trespasser on the lands of Lord 
Exeter certainly belonged to his Lordship. Lord 
Holt's opinion was followed in Churchward y. Studtfy^ 
ii East, 250. There the hunter (who was a poacher) 
was eventually held to be entitled to the hare, but 
that was because he started it on the land of a third 
person and followed it on to the ground of the deft, 
and there caught and killed it. It was in strict 
conformity with Lord Holt*s view of the law to hold 
that in these circumstances the hare belonged to the 
poacher. The rule nisi was granted by the Court of 
K. B. on the supposition that the haie had been 
caught on the land of the deft by his servant acting 
as his affent, in which case the Court clearly thought 
it would have been the property of the deft., whereas 
in fact the deft's servant was assisting the hunter 
and his dogs. This case was followed by that of 
Lord Lonsdale v. Riga, 11 Ex. 669, afterwards 
affirmed in the Ex. Ch., where the subject was 
carefully considered. It was there decided that 
grouse killed by a poacher belong to the owner 
of the soil on which they axe killed, strictly follow- 
ing Lord Holt's doctrine. There was not a formal 
plea in that case traversing the property in the 
birds ; but it was agreed to waive that objection in 
point of form, and to dispose of the case as if such 
an issue had been expressly raised. It was argued 
before this House that if game killed by a poacher is 
the property of the owner of the soil, then every 
poacher is guilty of larceny. But this is a fallacy. 
Wild animals whilst they are living are not bis 
personal chattels, so as to be the subject of larceny. 
They partake, while living, of the quality of the 
soil, and are, like growing fruit, considered as part 
of the realty. If a man enters my orchard and ffUs 
a whecdbarrow with apples which he gathers from 
my trees, he is not giulty of larceny, though he has 
certainly possessed himself of my property, and the 
same principle is applicable to wild animals. It was 
further said that the late Qame Act, which autho- 
rised the stopping of a poacher having game in his 
possession, and the selling of the game for the benefit 
of the parish, shows that the Legislature could not 
have understood the game to be the property of the 
person on whose land it was killed, for in that case 
It was said it would have been an unjust appro- 
priation of tiie property of another. But this 
arrangement was probably made because it might 
often be impossible to know on whose land every 
particular head of game had been killed, and was 
considered to be on the whole an arrangement bene- 
ficial to the landowner. On the whole I see no 
reason for disturbing the decision of the court 
below, and think that there ought to be a new 
trial. 

Lord Chblxsfqbd.— My Lords, the question te 
be determined on this i^peal is, whether animals 
fercB nature^ killed or reduced into possession by a 
trespasser on the land of another, become the pro- 
perty of the owner of the laud. The case was very 
learnedly argued on both sides, and all the authori- 
ties with respect to property in wild animals, either 
in a state of nature or reclaimed, were fully ex- 
amined, and both the civil and the common law were 
referred to for doctrine on the subject. By the civil 
law the person who took or reduced into possession 
any animal yer<E na/urce, although he might be a tres- 
passer, in so doing acquired the property in it. This 
appears from the following passage in the Institutes, 
cited in the argument: "Fens igitur bestias et 
volucres et pisces, id est omnia animaUa quae mari et 
terril nascuntur simul atque ab aliquo capta f uerint, 
jure gentium statim illius esse incipiunt quod enim 
ante nullius est id naturali ratione occupant! con- 
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ceditur, ncc interest feras bestias et volucrcfl utnim 
in 8U0 fundo quisque capiat an in alieno." If the 
same rule prevails in our law, then the rabbits in 
question were not the property of Lord Exeter, but 
of the poacher who took and killed them upon his 
land. This doctrine, however, as to the right 
of property in wild animals captured seems never 
to have prevailed in our law to its full extent. 
With respect to animals in a wild and unreclaimed 
state there seems to be no difference between the 
Roman and the common law. A distinction was 
suggested in argument between wild animals, which 
are unprofitable and regarded as vermin, and those 
which are fit for food, and therefore profitable ; and 
it was said of the latter, that by the law of England 
there is always a property in game, whether alive 
or dead, in somebody. But this is not recon- 
cileable with the authorities. In the case of TTu 
Stcans, 7 Co. Rep., Lord Coke says: ^*A man had 
not absolute property in anything which is /era 
naturca. Property qualified and possessory a man mav 
have in those which are fercB natitrcB ; and to such 
property a man may attain in two ways, by industry, 
or ratione impotentia et loci. But when a man hath 
savage beasts ratione privilegii^ as by reason of a 
park, warren, &c., he hath not any property in the 
deer, or coneys, or pheasants, or partridges ; and there- 
fore in an action quare parcum, wctrremium, ^., fregit 
et intravit et tres damas, lepores^ cunicubs, phasianos^ 
perdices cepit et asportavit, he shall not say " suosy** 
for he hath no property in them ; but they do be- 
long to him ratione privikgiiy for his game and 
pleasure, so long as they remain on the privileged 
place." A fortiori, therefore, where a person 
is merely the owner of land, without any 
other privilcjge attached to it than that which 
the ownership confers, he can have no property 
in the wild animals upon the land so long as 
they are in a st«te of nature and unreclaimed. 
Indeed, this notion of the existence of property in 
wild animals is inconsistent with the whole current of 
the authorities from the Year-books downwards, 
which almost invariably show that no action lies 
merely for taking away hares, coneys, pheasants, 
and partridges, and that where the taking animals 
of this description is stated in the writ in addition 
to' the trespass ui>on the land, the pit. shall not say 
" leporesy j-c, suos" With respect to vrild and un- 
restrained animals, therefore, there can be no 
doubt no property exists in them so long as they 
remain in the state of nature. It is also eqmdly 
certain that when killed or reclaimed by the owner 
of the land on which they are found, or by his 
authority, they become at once his property, 
absolutely when they are killed, and in a qualified 
manner when they are reclaimed. So far everything 
is clear, and the only difilculty which arises upon 
the subject of property in wild animals is that 
which the present case presents. As animals fens 
TiatvrcB when killed or i^uced into possession by 
the owner of land where they are found, or by his 
authority, become instantly his property, does 
the unauthorised act of a trespasser by the 
very act of killing them convert them at once 
to the use of the owner of the land? To this 
question Lord Holt, according to the case which he 
puts of Sutton v. Moodif, would have given a distinct 
answer, that provided the game was both started 
and killed on the ground of the same owner, the 

Property would be in him. I think Lord Holt must 
ave been of opinion that as long as the game con- 
tinued upon the land there was a species of property, 
or rather, perhaps, a right to take it, existing in the 
owner of the land which was sufficient to make it his, 
the instant when by being* killed or taken it became 
the subject of prox>erty. But I connot so easily 
discover the principle upon which he proceeded 
when he said that, *<If A. starts a hare in the 



ground of B., and hunts it into the ground of C. 
and kills it there, the property is in A. the hunter, 
but A. is liable to an action of trespass for hunting 
in the grounds as well of B. as of 0.** I have some- 
difficulty in understanding why the wrong-doer is to- 
acquire a property in the game under the circum- 
stances here supposed. If the animal had left the 
land of B. and passed into the land of C. of its ownr 
will, and had been, immediately it crossed the- 
boundary, killed by C, it would unquestionably 
have been his property. Why then should not the 
act of a trespasser to which C. was no party have 
the same effect as to his right to the animal as if it 
had voluntarily quitted the neighbouring land ? And 
why not only should B. lose his right to the game, and 
C. acquire none, but the property, by this accident 
of the place where it happened to be killed, be trans- 
ferred to the trespasser ? It would appear to me to 
be more in accordance with principle to hold that 
the trespasser, having deprived the owner of the 
land where the game was started of his right to 
claim the property by unlawfully killing it on the 
land of another, to which he had driven it, con 
verted it into a subject of property for that owner 
and not for himself. But the first proposition stated 
by Lord Holt with respect to game started anii 
killed on the land of the same owner is free fronr 
all difficulty, and is sufficient to dispose of the 
present question. The case of Sutton v. Moody has 
always been regarded as an authority upon this 
point, and, as far as I can ascertain, has never been 
questioned. It was recognised in Churchward r^ 
Studdy, 14 East, 249; in Graham r. Ewart, II Ex. 
346; by Martin, B., in Bigg v. Lord Loiudak, 
1 1 Ex. 671. And in this last case, when before the 
Court of Error (1 H. & N.), Coleridge, J. said, 
"The grouse shot on the land of the pit." (Le^ 
shot by the deft., a wrong-doer) " belonged to hioif 
according to all the authorities." It certainly would 
not be right to disturb a principle of law so long 
established, unless it could be clearly shown to 
be erroneous. And it appears to me not only to 
be well founded, but that very strange conse- 
quences would follow from adopting the view 
contended for by the app. If he is right in 
saying that the owner of the land has no 
prepay in game unless it is killed by him^ 
or by his authority, it will necessarily follow that a 
poacher reducing the game into possession, and 
thereby as possessor, though a wrong-doer, having a 
right to it against all the world but the true owner, 
there being no owner to challenge his possession, 
might maintain an action against the owner of the 
land for taking the game from him, even upon the 
land itself where it was killed. It is much more 
reasonable to hold that the trespasser having no 
right at all to kill the game, he can give himself no- 
property in it by his wrongful act ; and that as 
game killed or reduced into possession is the subject 
of property, and must belong to somebody, there 
can be no other owner of it, under these circum- 
stances, but the person on whose ground it is taken 
or killed. This view of the case will render the 
distinction suggested in the course of the argument 
between killing and carrying away the rabbits as 
parts of one and the same continuous act, and kill- 
mg them and leaving them upon the land, and 
coming back for them, wholly immateriaL For the 
act of killing being at once that which made the- 
rabbits the subject of property and reduced thent 
into possession, whether they were for an instant or 
for hours upon the land, they equally belonged to 
the owner of the land. For these reasons I think 
that the judgment of the Court of Ex. Ch. affirming 
the judgment of the Court of C. P. was right, and 
ought to be affirmed. 

Judgment affirmtd^ 
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Thursday, June 22, 18G5. 

JoKBs V. Mersey Docks and Harbour Board. 

Mersey Board v, Cameron. 

Poor-rate — Meaning of henejiciai occiwation — Public 
statutorv trustees — Uharilif trustees — Crown and ser- 
vantsof Crown — Exemption from rateabiUty, 

A beneficial occupation sufficient to render the occiq>ier 
liable to poor-rate means an occupation of property 
that yieku, omis capable of yielding^ a net annual value 
above the avemge annual cost of repairs, insurcuux and 
other expenses necessary to maintain the propertu in a 
state to command such rent. The property neeanot be 
beneficicd to the occupier, provided it is beneficial 
to some one. The Crown (joccupjjing by itself or 
its immediate servants'), not being named in the 
Poor-Law Acts, is alone exempt, but mere trustees 
of charitable or public funds, though bound to apply the 
proceeds to certain specific purposes, are not exen^t 
though having no personal interest, 

Mence, when valuable property capable of yielding a net 
rent above what is required for its maintenance is 
sought to be exempted on the ground that it is occupied 
by bare trustees for public purposes, the public purposes 
must be such as are required and created by the govern- 
ment of the country, and are therefore to be deemed 
part of the use am service of the Crown, 

There is nothing in the words or in the ^irit of the Act 
of Elizabeth exempting from liability the occupier of 
valuable property merely because the profits of the 
occupation are not to be enjoi/ed by him or by any one 
in whose behalf he is occupying, but are to be devoted 
to the benefit of the public. 

The courts in the time of Lord Kenyon, if not in that of 
Lord Mansfield, cmd subsequently m the time of 
Lord Ellenborough and Tenttrden^ made the mistake of 
confounding occupation for what are called pubUc 
purposes with occupation by the Crown, but those 
decisions are henceforth overruled, 

Jones v, Mersey Board. 

Error on a special case. 

The action was replevin brought by the Mersey 
Docks and Harbour Board against William Jones, 
and others, the churchwardens and OYerseers of the 
poor of the parish of Liverpool, for the taking and 
detaining of certain goods and chattels of the pits. 

The Mersey Board was assessed to the poor by a rate 
made on the 2nd June 1858 in a sum of 20,5801 18«. 8dl 
in respect of the annual value of the dock estates. 
There was no appeal against the rate, and the dis- 
tress was levied for nonpayment of the rate. The 
pits, entered into the usual replevin bond, and then 
brought the present action. 

The dock estates were originally vested in the 
mayor, aldermen, and common council of the 
borough of Liverpool as trustees of the docks and 
harbour by several Acts of Parliament. The cor- 
poration had voluntarily granted part of the estates 
to the trustees. The statutes from the time of 
Queen Anne were twenty-two in number. Before 
the construction of the docks part of the land was 
shore, but the greater part consisted of lands and 
buildings then in the occupation of individuals, and 
assessable to the poor-rate. 

The statutes describe the estate of the docks as a 
public trust. The board was bound by statute to 
apply the moneys received by them in defrajring 
conservancy and pilotage expenditure, and save as 
the statutes provided, no moneys receivable by the 
board %vere to be appUed to any purpose, unless the 
same conduced to the safety or convenience of ships 
frequenting the port of Liverpool, for facilitating 
the shipping or unshii^ing of goods, or in discharg- 



ing debts contracted for such purposes. The board 
managed the whole estates by means of its servants. 
The dock duties were to be applied to buildinc^ 
and repairing and maintaining the docks and paying 
off debts, and when all debts were paid the ratea 
were to be reduced as far as could then be done. 

The board was bound to apply its funds as tho 
statutes directed, and no member of the board 
derived any private advantage or emolument from, 
the execution of the trusts. 

All the dock sheds, &c., were used solely for the 
purposes of the dock business. 

By the 4 Vict. c. 30, s. 52, the trustees were em- 
powered to build certain new warehouses, and by a 
section of that Act these were expressly made 
subject to the parochial and other rates. 

But as to other property the statutes were silent. 

The question for the opinion of the court was« 
whether the Mersey Board was rateable to the po<Nr 
in respect of its property generallv. 

The Court of C. P. held that the board was not 
rateable. That decision was afllrmed by the 
Ex. Ch. 

Mersey Board v. Cambron. 

In this case tlie action was also replevin, by^ 
Cameron and others, overseers of the township of 
Birkenhead. The Mersey Board now lepreeenteA 
the original Birkenhead Dock Commissioners anct 
the Birkenhead Dock Company, which two bodies, 
transferred their powers and estate to the Liverpool 
Corporation ; but in 1857 an Act consolidated the- 
dock estates on both sides of the Mersey in one- 
body, called the Mersey Docks and Harbour Board. 
Previously to the consolidation the docks on the 
Birkenhead side of the river were rated to the poor. 

The questions for the opinion of the court were, 
whether the Mersev Board was now rateable in 
respect of these Birkenhead Docks. 

The Court of C. P. gave judgment for the def ts.,. 
holding the Mersey Board rateable in respect of the- 
Birkenhead Docks ; and the Ex. Ch. affirmed this 
judgment. 

The point involved was substantially the same afr 
that in Merseu Board v. Jones, 

The following learned Judges attended the argu- 
ment to assist the House : Pollock, C.B., Williams^ 
Byles, Blackburn and Mellor, JJ., and Pigott, B. 

Sir K KeUy, Q.C. and Quoin (with them Parker), for 
theapps., the Mersey Board, contended that the point 
'was res judicata, that the Mersev Board was not 
rateable in respect of the Liverpool Docks, it being 
so decided in K v. Liverpool, 7 B. & C. 61, and that 
the law exempting public statutory trustees from 
rateability where the statutes made it obligatory on 
the trustees to apply the funds to specific purposes, 
and no power was given to apply the funds towards 
payment of poor-rates, had often been acted on and 
cannot now be overturned. 

Bovill, Q. C, MeUish, Q. C. and C. Button for the- 
overseers. 

The following cases were referred to and com 
mented upon : 

R, V. St. Lukes, 2 Burr. 1058 ; 

R V. Commissioners of Salter* s Load Shoes, 4 T. R. 

730; 
R, V. Sl Bartholomew, 4 Burr. 2485; 
R, V. Mayor of London, 4 T. R 21 ; 
R V. Woodward. 6 T. R. 79 ; 
R, V. Liverpooi, 7 B. A C. 61 ; 
R V. Trustees of Weaver NamgcOion, 7 B. & 0. 70 ; 
Governors of Bristol Poor v. Waite, 5 A & E. 1 ; 
R V. Mayor of Liverpool, 9 A. & £. 435 ; 
R V. Guardians of WalUnaford, 10 A & E. 259; 
R, V. Exminster, 12 A ft E. 2 ; 
Tyne Commissioners v, CUnton, 1 E. ft £. ol6 ; 
R V. Badeock, 6 Q. B. 787 ; 
Rr, St. George, Southwark,l(>ClB.Wli 



832 



MAGISTRATES* GASES. 



H. OF L.] JoNBB V, Mbrsst D0CK8 Aim Habbous Boabd. Mersbt Boabd v. Cambrok. [H. op L. 



R. V. Longwood, 18 Q. B. 116 ; 

R. r. Harrogate CoTnmisiionerA, Id Q. B. 1012 ; 

Owrsters oj JSirkGihead v. Tivtiees of BirkeaheaeL 

2K& B. 148; 
Crease y. Saui, 2 Q. B. 885 ; 
R, V. Baptist Missuman Society, 10 Q. B. 884; 
R. y. Ponsonby, 8 Q. B. 14; 
Lord Amherst v. Lord Somers^ 2 T. B. 872 ; 
Smith V. Birmingham, 7 E. & B. 483 ; 
R. V. Stetoarty Sri.&B, 860 ; 

Justices of Lancashire ▼. ShOford, 2 CI. B. ft E. 230 ; 
Hodgson, r. Local Bomrd of Carlisle, S K ft B. 280; 
R V. Manchester, 8 E. ft B. 886 ; 
R. V. Shqtherd, 1 Q. B. 170; 
R V. Stapleion, 33 L. J. 17, M. C. ; 9 L. T. Bep. N. S. 

322. 

At the conclusion of the arguments the House 
imt the following questions to the learned judges : 

First, Are the Mersey Docks and Harbour Board 
** occupiers " of the docks vested in them within the 
true meaning of the word ** occupier," in the stat. 
48£Uz.? 

Secondly, If they are occuitters within the statute 
■are they exempted from liability to be rated for 
relief of the poor by the operation or effect of the 
«tato. 4 Vict. c. 30, 9 & 10 Vict. c. 119, 11 Vict. c. 
10, 18 & 19 Vict. c. 174, and 21 & 22 Vict. 92, or 
any of them, or by reason of the purposes for 
which they occupy the same, or on any other 
ippound appearing in tlie special case ? 

Thirdly, Does the Act of 20 & 21 Vict. c. 162 
(the Act of 1857) impose upon the board a liability 
to poor-rate in respect of the docks, estate, and 
property vested in the board, or any and what part 
thereof, by virtue of the 26th and 27th sections of 
the last-mentioned Act? 

Cur. adv. vuU. 

After time taken to consider, the learned Judges 
differed in opinion, Byles, J. dissenting from the 
lest. The opinion of the majority was delivered as 
follows by 

Blackburn, J. — My Lords, the opinion which, 
•with your Lordships' permission,! am about to read, 
^contains the joint answers to your Lordships' ques- 
tions of the Lord Chief Baron, Williams and Mellor, 
JJ., Pigott, B. and myself. To the first question 
put to us by your Lordships in these causes we 
answer, that in our opinion the Mersey Docks and 
Harbour Board are occupiers of the docks in ques- 
tion within the true meaning of that word as used 
in the stat. 48 Eliz. c. 2. Our reasons for that 
opinion are as follows :— Stat. 48 Eliz. c. 2, s. 1, 
xequires the overseers of every parish to raise by 
^' taxation of every inhabitant, parson, vicar, and 
other, and of evei^ occupier of" various kinds of 
zeal property, and inter aiia of ** lands in the parish, 
In such competent sum as they shall think fit," a 
stock for setting the poor of the parish to work, and 
for the relief the poor of the parish. Though the 
words of this enactment might seem to give the 
overseers a discretion to tax each inhabitant in such 
■arbitrary sum as they might think fit, it has long been 
settled that the taxation of the different persons 
must be equal and in proportion to the value of 
their respective means. It would appear, from the 
passages cited at your Lordships' bar from Dalton's 
Country Justice, that this was determined very 
shortly after the statute was passed. It has always 
l)ecu so held, and the Legislature, by the Parochial 
Assessment Act (6 & 7 Will. 4, c. 96), has affirmed 
this principle by enacting that no rate shaU be vidid 
unless made " upon an estimate of the net annual 
value of the several hereditaments rated thereunto ; 
that is to say, of the rent at which the same might 
reasonably be expected to let from year to year, free 
of all usual tenants' rates and taxes, and tithe com- 
mutation rentcharge, if any, and deducting there- 
from the probable average annual cost of the repairs, 



insurance, and other expenses, if any, necessary to 
maintain them in a state to command such rent." 
In order, therefore, that a valid rate may be im- 
posed, it is essential that the occupation be of value 
beyond what is required to maintain the property ; 
for if the occupation be of so little value that Uie 
hypothetical tenant Qander the Parochial Assess- 
ment Act) would either give no rent, or a rent 
which, i^ter deducting the average annual expense 
of the maintenance, would leave no overplus, there 
is nothing to rate. The question whether replevin 
lies has ^n waived, and therefore U is not neces- 
sary further to consider whether in4iich a case the 
more proper expression would be that the person in 
possession of the property was not any occupier at all 
within the meaning of the statute of Elizabeth, so 
that the overseers had no jurisdiction to make the 
rate, and consequently that the levying of it might be 
resisted in replevin of trespass, or whether, as 
seems to have been the opinion of the Court of 
Q. B. in Overseers of Birmingham v. Shaw, 10 Q. B. 
8C8 ; and Eeg. v. Bradsfiaw, 29 L. J. 176, M. C, 
he is an occupier, whom as such the overseers have 
jurisdiction to tax, though on appeal the rat« must 
be reduced to nothing. But that question having 
been waived, this is now immaterial. Whichever may 
be the true mode of enunciating the position, it is 
clear that there can be no valid rate unless the occu- 
pation be such as to be of value, flnd if the words 
" beneficial occupation" are to be understood as 
merely signifying that the occupation is of value 
(which is obviously the sense in which the phrase it 
used in many of the cases cited at the bar), it is 
clear that a beneficial occupation is essential as the 
foundation of the rate ; but it is equally clear that, 
if the phrase be understood in this limited sense, 
the Mersey Docks and Harbour Board have a bene- 
ficial occupation, for they actually occupy land at 
docks, and in virtue of that occupation receive pay- 
ments from the shipping using the docks ; at pre- 
sent greatly in excess of what is necessary to main- 
tain the docks. Hereafter the charges on shippng 
may be reduced so as greatly to diminish the re- 
venue derived from this occupation ; possibly at 
some future time to render it no greater than the 
sum requisite to maintain the docks ; but wiiiltt the 
dues on shipping are maintained at their present 
rate, it is clear that the hypothetical tenant would 
g^ve for the occupancy of the docks as at present 
enjoyed by the Mersey Docks and Harbour Board 
a rent greatly in excess of what would be 
necessary to maintain the docks in a state to com- 
mand that rent. Where there is an actual demise of 
property to an occupier who pays rent to the 
owners of the property, the tenant, if a subject, i 
rateable, without any regard to the purpose to which 
the rent is applied. It is immaterial whether the 
landlord enjoys the rent himself, or is obliged to 
pay it away as interest to mortgagees, or even (as is 
the case with tenants of Crown property) pays it 
into the Consolidated Fund, or the privy purse of 
the Sovereign. The occupier in each case is rate- 
able. And if the matter were now for the first time 
to be determined without reference to the decisions, 
it would seem that where the owners of the pro- 
perty are themselves in occupation and receive the 
value, the amount of which is measured by the rent 
whidi the hypothetical tenant would give, the pur- 
poses to which that amount is applied ought to be 
as immaterial as if there had been a real demise at 
that rent ; and the occupiers, if subjects, ou^t to 
be rated, whatever be the object for which the pro- 
perty is occupied, unless some special enactment 
exempted them. But the decisions have now set- 
tled that there is an exemption ; and the important 
question in the present case is, what is the nature of 
tiie occupation and of the purposes which bring the 
occupiers' case within that exemption* And on thit 
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question the decisions are to some extent inconsis- 
tent, and it is necessary to examine them. The 
Crown, not being named in the statute of Eliza- 
beth, is not bound by it ; and consequently the 
overseers cannot impose a rate on the Sovereign in 
respect of lands occupied by Her Majesty, nor on 
those occupied by her servants for Her Majesty. The 
exemption depends entirely on the occupier and not 
on the title to the property. The tenants of Crown 
property, paying rent for it, are rateable like all other 
occupiers; and it has even been determined that 
where apartments in Hampton Court, a Royal 
palace, were gratuitously assigned to a subject, 
who occupied them by the permission uf the Sove- 
reign but for the subject's benefit, the subject was 
rateable in respect of her occupation of this royal 
property : (A v. Lady E, Ponaonby, 3 Q. B. 14.) 
On the other hand, where a lease of private pro- 
perty is taken in the name of a subject, but the 
occupation is by the Sovereign or her servants on 
her behalf, the occupation being that of Her Ma- 
jesty, no rate can be imposed: (JLord Amherst v. 
Lord Sommersj 2 T. R. 872.) So far the ground of 
exemption is perfectly intelligible, but it has been 
carried a good deal further and applied to many 
cases in which it can scarcely be said that the Sove- 
reign or the servants of the Sovereign are in occu- 
pation. A long series of cases have established 
that where property is occupied for the purpose of 
the government of the country, including under that 
head the police, and the administration of justice, no 
one is rateable in respect of such occupation. And 
this applies not only to property occupied for such 
purposes by the servants of the great departments of 
state, such as the Post-office (Smith v. Birmingham, 
7 Ell. & Bl. 483), the Horse Guards (Lord Amherst 
V. Lord Sommersy 2 T. R. 372), or the Admiralty {K 
V. Stewart. 8 Ell. & Bl. 860), in all which cases the 
occupiers might strictly be called the servanU of 
the Crown ; but also to property occupied by local 
police (Justices of Lancashire v. SheJford, EIL Bl. 
& £11. 280), to county buildings occupied for 
' the assizes, and for the judges' lodgings (Hodg- 
son V. Local Board of Carliak, 8 Ell. & Bl. 280), 
or occupied as a County Court (H v. Manchester, 
3 EU. & Bl.}, or for a gaol (R. v. Sh^^)herd, 
1 Q. B.) In these latter cases it is difficult to 
maintain that the occupants are, strictly speaking, 
servants of the Sovereign, so as to make the occu- 
pation that of Her Majesty ; but the purposes are all 
public purposes, of that kind which, by the consti- 
tution of this country, fall within the province of 
Government, and are committed to the Sovereign, 
so that the occupiers, though not perhaps strictly 
sen'ants of the sovereign, might be considered in 
consiwiU casu. And the decisions are uniform, and 
were not disputed at the bar, that the exemption 
applies so far ; but there is a conflict between the 
decisions as to whether the exemption goes further. 
There are several cases rating to charities which 
were mentioned at your Lordship's bar, but were not 
ranch pressed, nor, as it seems to us, need they be 
be considered now ; for, whatever may be the law as 
to the exemption of property occupied for charitable 
purposes, it is clear that the docks in question can 
come within no such exemption. There is, how- 
ever, one case on this subject, that of Bex v. St, 
Lakes, 2 Bur. 1053, which it is necessary to 
notice on account of the effect which in Bex v. Com- 
Mtusiuners of Sa/ter's Load Sluice 4 T. B., was 
attributed by Lord Kenyon to part of what fell from 
Lord Mansfield in that case. In Bex v. St. Luke*s 
the question before the court was, whether Joseph 
Mansfield was rateable as occupier of St. Luke's Hos- 
pital ; but the court entered into the larger question, 
whether there was any one who could be charged as 
occupier, saying very truly that unless there was some 
one who could be so charged no rate could be im- 



posed. Lord Mansfield as to that ia re}X)rted to 
have said, " As to the lessees, mere nominal trustees 
cannot be esteemed occupiers or rated as such." In 
the subsequent case of Bex v. St, Bartholomew, 4 
Bur. 2435, Xx>rd Mansfield says that the corporation 
of London ''are not de facto the occupiers of St. 
Bartholomew's Hospital ; the poor are the occupiers,, 
but they are not rateable." This may perhaps show 
that Lord Mansfield only meant to lay down the 
position that those in whom the legal estate i» 
vested are not necessarily the occupiers ; which is 
no doubt true. No one could contend that tho 
person in whom a term assigned to attend the in- . 
heritance had vested, could be rated as occupier, io 
point of law, of the estates de facto occupied by hi» 
cestui que trust. But if Lord Mansfield meant (as it 
ratW seems that lord Kenyon thought he did), 
that the persons in actual valuable occupation of 
property are not rateable if they occupy in amen^y 
fiduciaiy character, it is a position which cannot be 
maintained. The counsel for the Mersey Dock and 
Harbour Board at your Lordships' bar did not 
attempt to maintain any such gen^ul position, they 
limited themselves to contending that such was the- 
law where it was a public trust ; for which they 
cited authorities which they said must be overruled 
unless that position was maintained. And we think 
they were justified in so saying ; but we also think 
that there are confiicting decisions which must be 
overruled if it is maintained. The first case ia 
which the position was advanced that trustees occn* 
pjring valuable property, but prohibited from taking 
anv individual benefit ftom it, were not rate* 
able, seems to have been Bex v. Mayor of Ijondony 
4 T. R. 21., decided in 1790. There BuUer, J., 
in his judgment, says : " Now it has been 
objected that they are not liable to this rate^ 
because they hold it on a public trust; but, in 
the first place, it does not appear to be the case of a 
trust at all ; and if it did, perhaps the consequence 
contended for would not necessarily follow." It 
certainly seems that the dootrine contended for was 
not at that time, 1790, considered as establislud. 
Rex V. The Commissioners of Sorter's Load Shdce, 4 
T. R. 730, was decided in 1792. In the aiKument 
the clauses of the Act under which the commis- 
sioners held were referred to and argued on ; but 
Lord Kenyon's judgment does not appear to have 
proceeded on the ground that their effect was to 
prohibit the payment of poor-rate. He says : ^ The 
trustees have a bare naked trust, not coupled with 
any interest. If any interest resulted either to the 
commissioners or to ibe owners of the adjoining land 
after the public purposes of the Act were answered, 
these toUs might have been rated. But it is admitted 
that all the money which is collected under this Act 
of Parliament must be expended for the purposes 
of the Act, and therefore, upon the ground upon 
which the court proceeded in Bex v. St, Luke*s Hos^ 
pitai, namely, that there was no occupier, th^pe 
commissioners are not liable to be rated." T^e 
counsel for the parish and township in the casea 
at your Lordships' bar did not attempt to deny that 
this decision was in favour of their opponents ; 
they admitted (and we think quite properly admitted) 
that the decision was against them, but they denied 
that it was law. The counsel for the Mersey Board 
were fully justified in relying on this case, aa 
entitling them to the benefit of Lord Kenyon's judg- 
ment ; but we think that when they proceeded to- 
argue that the decision acquired additional authority 
because it was acquiesced in, they fell into a fallacy. 
When the Court of Q. B. has decided in favour of a ^ 
rate, those who are rated may, if they are so advised^ 
bring replevin, and (subject to the question whether 
replevin lies in such case) may carry the case up to 
the H. of L. ; and, therefore, where a decision in 
favour of a rate is not disputed further, it may pio- 
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perly be said to be acquiesced in. Bat when the 
<}ourt of Q. B. has decided against a rate and 
quashed it, there is no way whatever in which the 
parish o£9icers can raise the question again; and 
4icquie8cence in a decision cannot add any weight to 
it, when there is no possible way of disputing it. 
TDie next cases to be found in the reports in which 
any similar point arose were those of Rbx y. Livei'' 
jpool, 7 B. & C. 61, and Bex v. Weaver Navigation, 
7 B. & C. 70, in 1827. It appears from the papers 
in the appendix to this special case (Appendix, p. 38) 
that in 1806 the Lirerpool sessions made an order 
•excluding the Liverpool docks from a rate for the 
relief of the poor of the parish of Liverpool, subject 
to a case intended to obtain the opinion of the K. B. 
on the question whether the Corporation of Liver- 
pool were rateable as occupiers of the docks ; and 
that in 1808 the order of sessions was confirmed, but 
under what circumstances does not appear. The 
late Lord Abinger was counsel for the parish, both 
in that case and in the case of 1827 ; and the attorneys 
of the Corporation of Lirerpool in 1827 could not be 
ignorant of the circumstances attending the con- 
&mation of the order of sessions in 1806. Tet on 
the argument in the case reported in 7 B. & C. 
neither side alludes to what, if a decision at all, 
must have been precisely in point. It seems, there- 
fore, probable that, though the rule confirming the 
order in 1808 is not drawn up as by consent, the 
former case was compromised, and that there was no 
'decision of the court in 1808. However this may 
be, there can be no doubt that the Court of K. B. in 
1827 acted upon the authority of Bex v. Salterns 
Load Sluice, 4 T. R. 730 ; Lord Tenterden saying, in 
Mex Y. Liverpool, "Here the trustees were not 
occupiers in the ordinary " sense of the word, and 
no profit was received for the use of any person ;" 
«nd Bayley, J. saying, "The principle of this 
decision is applicable to the case of Bex y. Trustees 
-of the Biver Weaver Navigation. There the surplus 
tolls remaining OYer and above the expenses of sap- 
porting the navigation were to be applied to the 
repairing and maintaining of bridges and highways. 
Those were public purposes ; and as no part of the 
moneys receiYed could be applied to private pur- 
poses, those moneys were not rateable in the hands 
of the trustees." There is no dispute that those 
two decisions, if they are to be followed, are decisive 
in faYOur of the Mersey Docks and Harbour Board, 
at least in the first of the cases at your Lordships* 
bar, and reduce the case of the overseers of Birken- 
head to tha^'point mentioned in your Lordships' third 
question. The next case to whichit is necessary to call 
attention is that of the Governors of the Bristol Poor 
T. Waits, 6 A. & £. 1, decided in 183G. In that case the 
^OYernors of the Bristol poor had taken property 
for the purpose of putting out their poor there. A 
rate had been imposed on them in respect of this 
occupation and was levied by distress. The 
jfovemors of the Bristol poor brought replevin for 
thepuipose of questioning the Yalidity of this rate. 
In the judgment of the court the point raised is said 
to be " whether the pits, were such occupiers of ^e 
property as to be rateable to the poor." And the 
•decision was that they were. The judges who 
'decided this case probably did not suppoise Uiat they 
were deciding anything inconsistent with the deci- 
sions in Bex y. Salterns Load Sluice, and Bex v. Liver- 
pool, and Bex y. Trustees of the Weaver Navigation, 
which appear not to have been cited on the argu- 
ment or brought to their notice. But we do not see 
ihow the cases can stand together. The governors 
^of the poor of Bristol were as much bfure naked 
trustees having no personal interest in the occupa- 
tion of this propertY as the commissioners of Sifter's 
Load Sluice, and if the one set of trustees were on 
that ground not occupiers, we do not see how the 
others could be occufners ; and if the application of 



the surplus funds of the Weaver navigation to the 
bridges and highways of Cheshire, so as to be in 
reli^ of the county rate, was a public purpose ren- 
dering the trustees of that navigation not rateblc, it 
is difficult to see why the application of whatever 
value was derived from the lands occupied by the 
goYemors of the Bristol poor to the maintenance of 
the poor of Bristol, and so in relief of the poor-rate 
of the city of Bristol, was not a public purpose also. 
We think that in tliis case the Court of K. B^ 
probably without being aware of it, came to a 
decision inconsistent with, and therefore shaking 
the authority of, Bex v. Salter's Load Sluice, Bex y. 
Liverpool, and Bex v. Weaver Navigation, The de- 
cision in The Governors of Bristol Poor v. Waite has 
been repeatedly acted upon, and never questioned 
that we know of. As the decisions in this case and 
those which followed it were decisions in favour of 
the rate, and consequently might have been 
questioned in replevin, the acquiescence in them 
does add something to their authority. The Muni/ 
cipal Corporation Act (5 & 6 Will. 4, c. 7<j) re- 
stricted the power of the municipal corporations 
named in schedules A. and B. to that Act over 
what had been their private estates, and compelled 
them to pay the net proceeds into the borough 
fund, which was applicable first to the payment of 
the existing debts of the corporation, and then to 
the corporation expenses, and the surplus (if any) 
for the public benefit of the inhabitants and the 
improvement of the borough. The Court of Q. B. 
in Beg, v. The Mayor, ^c. of Liverpool, 9 A. & E. 
435, decided in 1839 that the effect of this enact- 
ment was to render the corporations no longer 
liable to be rated in respect of any property occu- 
pied by them. The reason giYen by the court for 
this decision was that they found ** the principle 
settled by the decisions already made, and felt it to 
be their duty to act upon them, and not upon the 
apprehension of any inconvenient or unforeseen 
consequences, to question or weaken their authority.** 
They proceed to state the cases of Bex y. Liverpool, 
7 B. & C. 69, and Bex v. Trustees of Weaver Navi- 
gation, and say that ** We feel it to be impossible sub- 
stantially to distinguish these cases, and especially 
the latter from the present. The extent and ap- 
proximation to something like national benefit are 
in kind, and almost in degree, the same. The 
public in the one case is the same town of Liver- 
pool, in the other, the county of Chester.*' The 
court do not explain why the same argument did 
not avail in Governors of Bristol Poor y. Waite, 
where the city of Bristol was held not to be the 
public ; but they did not intend to depart from that 
decision, and in the same year acted upon it in Bm. 
Y. Guardians of WaUingford, 10 A. & E. 259, m 
which latter case an attempt, but, as it seems to us, 
not a successful one, Is made to reconcile the deci- 
sion with that in Beg, y. Mayor, ^c of Liverpool, 
Crompton, J. in The Tyne Commissioners v. Chirton, 
1 E. & E. 516, stated that the decision in Beg. y. 
The Mayor, j-c. of Liverpool created at the time 
great surprise. We think, however, that the con- 
clusion come to by the court in that case does logi- 
cally follow from the decisions in Bex y. Liverpool, 
and Bex y. Trustees of the Weaver Navigation, and 
that the court in that case had to choose whether 
they would consider it a reductio ad absurdum, and 
say that decisions leading to such a conclusion 
must be wrong in principle, or to say that 
the decisions being binding on them, they must 
hold that the conclusion was not wrong. They 
adopted the latter course, apparently not at that 
time perceiving that it was inconsistent with the 
principle of their own decision in The Go- 
vernors of the Bristol Poor v. Waite, A few 
years later the Court of Q. B., in several cases to 
be presently cited, adopted the former course, and 
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the question now pending in your Lordships* House 
■seems to us to be in substance which set of decisions 
-are to be followed in future? The effect of the 
decision in Reg. y. 7^ Mavor of Liverpool was 
immediately nullified by the Act 4 & 5 Vict. c. 48 ; 
but that enactment did not declare the decision 
^erroneous. On the contrary the Act was couched in 
language which, though not declaring the decision 
to be law, indicates that the framers of the Act 
ihonght that it was law ; and the fact that an Act 
-couched in such terms was passed by the Legis- 
lature affords an argument of more or less weight, 
that the error of the court, if it was «ne, was 
acquiesced in and had become communis error. This 
is, we think, the latest authority in point of date 
TOlied on by the counsel for the Mersey Docks and 
Harbour Board. The next case in order of date was 
Beg. V. Badcock, 6 Q. B. 787, in 1846. In the judg- 
ment of the court, the conflicting cases are cited. 
The court does not attempt to reconcile them, but 
observes that in all the cases where the .occupation 
was held to be of such a public nature as to exempt 
the property from rateability, " the public, as such, 
imlimited by the bounds of county, borough, or 
parish, had a direct interest in the benefit which the 
application of the funds produced," and that the 
•case then before them did not come within that 
principle. The passage here cited has been re- 
jieatedly quoted with approval as giving the true 
principle of exemption. It does include all the cases 
4dready cited, in which the occupation was for the 
purposes of government But the principle thus 
iaid down cannot be made to embrace either 
Bex V. The Trustees of the Weaver Navigation, where 
the funds were applicable to the relief of the county 
rate of Cheshire, or Reg. v. The Mayor of Liverpool, 
where the funds were brought into the borough 
fund in relief of the borough rate in that particular 
borough. In Reg.r.Longwood, 13 Q. B. 116, in 1849, 
4he Ck>urt of Q. B., acting upon the principle. laid 
4own in Reg.r. Badcock, held that the commissioners 
•of the Huddersfield Waterworks were rateable to 
the relief of the poor. All the cases which we have 
hitherto cited were decided before Lord Campbell 
took his seat upon the bench. It is right to notice 
this, for it has often been supposed, and indeed was 
•said in the argument at your Lordships' bar, that 
the decisions in his time, on the subject of the ex- 
•emption from rates, were innovations introduced in 
•consequence of his strong individual opinion that 
the exemptions from rateability had been carried 
further than was warranted by law or reason ; but 
we think that the cases which we have cited show 
4hat before he came upon the bench that opinion 
bad been entertained and acted upon, and ^t in 
-consequence the decisions had got mto such a state 
as to be inconsistent vrith each other : so that it had 
become necessary to overrule one set of the incon- 
sistent decisions, unless the law was to be adminis- 
tered without any reference to principle, deciding 
•each case as it arose, according as the facts 
might be supposed to approximate more neariy 
to those in the one set of decisions or the other. 
Several cases were decided in Lord Campbell's time 
which closely resembled that of the Huddersfield 
commissioners (R. v. Longwood). and which were 
■ decided in the same way without rendering it 
necessary to go further than had been done in that 
case, until, in 1852, the case of The Overseers of 
Birkenhead v. Trustees of Birkenhead, 2 E. & B. 148, 
arose. Cromptoii, J. was a party to that decision, 
and in The Tyne Improvement Commissioners v. 
Chirton, 1 £. & £. 516, he has given some account 
of the deliberations on that case (though his obser- 
vations were misunderstood by the reporter), and 
he repeated it during the argument in the £x. Ch. 
of the case at bar. It appears that this learned 
judge was at first stArtled at being called upon to 



act on a principle in direct opposition to the con- 
sidered decision of the Court of Q. B., in Reg. v. 
Afagorj tfc. of Liverpool, 9 A. & £. 485, though he 
had always thought that decision wrong ; and that 
he was the more unwilling to act in direct contra- 
diction to that case, because the Legislature in 
4 & 5 Vict. c. 48, when enacting that the decision 
should no longer be practically operative, did not 
express any disapprobation of the principle of the 
decision, but rather used language seeming to 
assume that it was good law ; and h& doubted 
whether the case should not be followed though not 
approved of, leaving it to the Legislature to correct 
it. The rest of the court thought that the time had 
come when the court could no longer halt between 
two sets of decisions, but must follow that which 
was law; and Crompton, J. ultimately agreed 
with them. Lord Campbell in his judgment 
(p^haps out of deference to the doubts which 
Crompton, J. had at first entertained), seeks to 
avoid expressly overruling the previous deci- 
sions ; and suggests that, perhaps. Rex v. 2'he 
Commissioners of Suiters Load Sluice, T. R., and Rex v. 
Liverpool, 7 B. & C, may be distinguishable on the 
ground that the private Acts in those cases were 
construed by the courts as amounting to a prohibition 
to pay poor-rate. But the counsel on both sides at 
your Lordships' bar agreed that no such distinction 
could be maintained, and we think that neither Lord 
Kenyon nor the Court of K. B. in Lord Ten- 
terden's time proceeded on any such ground. And in 
the subsequent cases of the River Lea Navigation, 
cited in the Appendix, x, and The Tyne Improvement 
Commissioners v. Chirton, I £. & £. 516, in 1859, no 
such distinction was made. The Court of Q. B. iu 
that last case acted upon the broad principle that : 
though, where the property was occupied for public 
purposes, " such as," says Lord Campbell, '^ a post- 
office or a military store depot, where the purposes 
for which the property is occupied are purposes 
created by the Government of the country," there 
was no rateable occupier, the occupation of a public ' 
dock was not an occupation for such public pur- 
poses, and that the commissioners occupying sucii a 
dock were rateable in respect of the value of ttiat 
occupation, estimated according to the rule laid 
down in the Parochial Assessment Act, unless an 
exemption was conferred by some subsequent sta- 
tute: and that the enactments in the Tyne Im- 
provement Acts as to the applications of the rates 
reodved(whidi are in substance the same as those in 
the Liverpool Acts), did not amount to such an 
exemption; and Crompton, J., after stating his 
former doubts when the Birkenhead case was argued, 
said that he now thought that case laid down the 
proper rule. This, we think, must be considered as 
the rule now acted upon in practice in the Court of 
Q. B. Such being the state of the authorities, it 
seems to us no longer possible to support the de- 
cisions relied on by the counsel for the Mersey 
Docks and Harbour Board. We quite agree that 
it is very desirable to adhere to decided cases, 
though this principle may be carried too far. It has 
been forcibly remarked by an American author af 
repute (1 Phillips on Insurance, 893, note g), that 
where the objection to the decisions '^ is inconsis- 
tency with admitted fundamental principles, it i* an 
adhering to an inconsistency and contradiction, uiid 
tends to reduce jurisprudence from a science to an 
aggregation of dogmas." Still the inconvenience 
caused by the unsettling the law and disturbing 
what was quiet is so great, that we agree that even 
a court of error should be slow to reverse decisions 
which, though originally wrong, have long been 
uniform. When such is the case, it may often be 
proper to persevere in the error and leave the 
remedy to the Legislature. It may be that, if the 
attention of the Court of K. B. had in 183G been 
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called to the case of Bex y. Liverpool and Rex v. 
Weaver Navigation before they decided The Go- 
vemon of the Bristol Poor v. \Vaite, this principle, 
which is strongly laid down in Crease ▼. Saul, 2 Q. B., 
would hare led them to decide The Governors of the 
Bristol Poor y. Waite otherwise than they did. Bat 
all this inconrenience has been already incurred, 
the recent decisions hare been such as to disturb 
the quiet state of things, and a decision of your 
Lordships* House a£9rming Rex y. Liverpool and the 
non-rateahility of the Liyerpool docks must reyerse 
the decision in T^ Commissioners y. CAtrton, and 
render the docks in the Tyne rateable. And such a 
decision, though not necessarily reyersing the 
numeious decisions based on The Governors of the 
Bristol Poor y. Waite, by which poor houses and gas- 
works and waterworks in the hands of publictrustees 
haye been held rateable, must greatly shake their 
authority and disturb a principle of rating now 
generally adopted throughout the country. The ba- 
ance of conyenienoe, if that be a legiiimate con- 
aideration, is now in f ayour of adhering to the more 
recent decisions. And if we yiew the case on prin- 
ciple, without regard to the decisions either way, 
it seems to us dear that the Mersey Docks and 
Harbour Board ought to be rated. The counsel 
referred to many expressions in the local Acts, blow- 
ing that the Mersey docks w^re thought likely to 
confer great public benefit, and to be yeiy adyan- 
tageous to the commerce of this country ; and there is 
no doubt that that expectation has been realised, and 
that these docks are of great public benefit ; but not 
more so than the docks in the riyer Thames, all of 
which are in the hands of priyate companies, and are 
undoubtedly rateable. The rate is imposed, not in 
leipect of the yalue of the benefit conferred on the 
public, or that portion of it which uses the dock, 
but is on the occupiers of the docks in respect of 
the yalue to them deriyed from the payments token 
for that use. And we think it impossible to point 
out any real distinction in this respect between the 
occupation of a dock formed by a company under an 
Act of Parliament incorporating the Companies 
Clauses Act and the Harbours, Docks and Piers 
Clauses Act 1847, and the occupation of the Mersey 
Docks by the Mersey Docks and Harbour Board. 
A company forming a dock under an Act of Par- 
liament incorporating these Acts is bound to main- 
tain the docks, and to keep harbour masters and 
other officers there, and to allow the public to use 
the dock on payment of the rates, and to allow Her 
Majesty's yessels to use it without making any pay- 
ment ; and by these means they confer a benefit on 
the public. The company, by yirtue of its occupa- 
tion, receiyes the rates on shipping using the docks, 
and the amount thus reoeiyed is applicable to keep- 
ing up the docks, and then to paying interest on the 
loans, the amount of which is limited, and then in 
]wying dlyidends on the share capital, and it is com- 
mon to haye a maximum limit put on the rate of the 
diyidend ; when that maximum diyidend is reached 
the rates must be lowered. It is indisputable that a 
company thus occupying a dock is an occupier, and 
rateable as such. Now if, without in any way alter- 
ing the mode in which the docks are enjoyed by the 
public, or altering the rates leyiable, or changing the 
harbour masters and others who manage it, we change 
the name of the body who oc3upy It from that of 
••the company" to that of "the board;" and if, 
instead of '<the company" paying to the share- 
holders a maximum dividend on their capital, the 
** board " pay to the same individuals the same 
identical sums, but call them '^interest on 
bonds," instead of "maximum dividend on share 
capital," what difference does this make? If 
Rex y. Liverpool, 7 B. & C, 69, is to be sup- 
ported, it makes this difference, that what was 
formerly an occupation in respect of which the 



company was rateable has by this change of name,, 
without any change in the thing, become an occu- 
pation for public purposes, for which the board is not 
rateable. If the decision in Tht Tyne Contmissioners 
v. ChirtoOj 1 E. & £. 516, is to be supported, the^ 
change in name makes no difference in the rate- 
ability. We think the latter the correct view of 
the law, and therefore we answer your Lordships*" 
first question in the affirmative. We now proceed 
to answer the second question put by your Lord- 
ships. And we are of opinion that there is nothing 
in the matters referred to in your Lordships' ques- 
tion to exempt the board from being rated ia 
respect of their occupation. We have already, in 
answering your Lordships' first question, given our 
reasons for thinking that the purposes to which the 
rotes are applicable are not such as to exempt them 
from rateability; and we are farther of opinion 
that the effect of the statutes applicable to the 
Liverpool docks is not such as to exempt them 
from the p^ment of poor-rate. There are no nega- 
tive words prohibiting the application of the rates 
to payment of the poor-rate. And we think, in 
conformity with the decision in The Tyne Commis- 
sioners v. Chirion^ 1 E. & E. 516, that enactmenU 
directing that the revenue shall be applied to cer- 
tain purposes and no others are directoiy only, and 
mean that, after all charges imposed by law on the 
revenue have been discharged, the surplus or free 
revenue, which otherwise might have been disposed 
of at the pleasure of the recipients, shall be applied 
to these purposes. We have only, therefore, to con- 
sider the reasons on which the Court of Ex. 
Ch. based their decision in the second of the pre- 
sent cases ; and, with very great respect for those 
who concurred in that judgment, we think that they 
acted on a principle sound in itself, but not appli- 
cable to the case before them. Where an Act of 
Parliament has received a judicial construction put- 
ting a certain meaning on its words, and the Legis- 
lature in a subsequent Act in pari materia usa the 
same words, there is a presumption that the Legis- 
lature used those words intending to express the 
meaning which it knew had been put upon the same 
words before ; and, unless there is something to re- 
but that presumption, the Act should be so con- 
strued, even if the words were such that they might 
originally have been construed otherwise. And if 
the decision in Rex v. Liverpool, 7 B. & C. 69^ 
had been that certain words used in the former Acts- 
had amounted to an exemption from poor-rate, and 
those same words had been repeated in the subse> 
quent Acts, it would, on this principle, have been a 
fair inference that Uie Legislature intended by using 
the same words to give the exemption. But this is 
not the case here. The Legislature had by former 
Acts conveyed to the trustees the docks to be held 
for certain puri)oses. The Court of Q. B. had 
decided that, as an incident of law, those who 
held land for such purposes were not rateable to the 
relief of the poor. When the Legislature again in 
fresh Acts used the same language, it showed that 
they intended to convey the land to be occupied for 
the same purposes; and that if the law did annex non- 
rateability as an incident to such an occupation the 
Legislature had no objection. But it did not 
afford any argument that the Legislature intended 
to annex that incident in case it should be discovered 
that it was not annexed by law. And the clauses 
enacting that the warehouses should be rated carry 
this argument no further. During the course of 
the argument at your Lordships' bar the L. C. put 
the case of an express recital in the Act^ to the 
effect that it had been decided in Rex y. Liverpool, 
that the dock trustees were not liable to poor-rate 
in respect of land occupied by them, and that it was 
expedient that no such exemption should be given 
to them in respect of the occupation of new ware- 
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houses acquired ander the new Act, and then after that 
Tedtal an enactment in the terms in which it is now 
•expressed. And he asked the counsel at your Lord- 
ships' bar two questions. First, whether such 
a recital could be construed t« amount to a 
declaratory enactment that the decision in Rex 
T. Liverpool was good law? Secondly, whether 
the Acts framed as they were could have a greater 
e£Fect than they would have had if framed with such 
an express recital? The counsel for the Mersey 
Docks and Harbour Board were not able to g^ve 
•any answer to those questions that would support 
tiie decision of the Court of Ex. Ch. Blackburn, J. 
<^the only judge who, being a party to the decision 
in the Ex. Ch., was also present at the argument at 
your Lordships' bar]) admits that he cannot answer 
them, and his inability to do so has led him to change 
the opinion which he entertained when in the Ex. Ch. 
We have no reason to believe that the other judges 
who joined in that judgment have changed their 
opinion. We have most sincere deference for their 
judgment, and as we have had no opportunity of 
bearing what answer they would have made to the 
way the case has been put in your Lordships' House, 
it is with diffidence that we have formed our opinion 
that they have misapplied the ground of their 
decision; but, entertiuning that opinion, we are 
bound to express it. We therefore answer your 
Lordships' second question in the negative. The 
answers which we give to the first and second ques- 
tions put by your Lordships in effect answer the 
third question. In our opinion the liability to poor- 
xate is imposed on the board by the general law, and 
not by virtue of the sections of the Act referred to. 
We therefore answer your Lordships* last question in 
the negative. 

Cur, adv, vuk. 

The Lord Chancellor. — My Lords, the questions 
raised in this appeal depend in a great measure on 
the inquiry, what is the occupation of real pro- 
perty which is liable to be rated under the Ist 
section of the Act of 43 Eliz. c. 2, independently of 
the decided cases, several of which are irreconcilable 
with each other. It would seem to be easy to answer 
this inquiry, and having regard to the Parochial 
Assessment Act, 6 & 7 Will. 4, c. 96, it may be said 
in answer that occupations to be rateable must be 
of property yielding, or capable of yielding, a net 
annual value, that is to say, a clear rent over and 
above the probable average annual cost of the 
repairs, insurance, and other expenses, if any, neces- 
4Bary to maintain the property in a state to com- 
mand such rent. It is in this sense that I under- 
stand the words beneficial occupation, wherever it 
is said that to support a rate the occupation must 
be a beneficial one. For on principle it is by no 
means necessary that the occupation should be 
beneficial to the occupier. It is sufficient if the 
property be capable of yielding a clear rent over 
and above the necessary outgoings. The only 
occupier exempt from the operation of the Act is 
the King, because he is not named in the statute. 
And the direct and immediate servants of the 
Crown whose occupation is the occupation of the 
Crown itself also come within the exemption. 
But this ground of exemption does not warrant 
many decisions which have held that property used 
for public purposes is not rateable. So also trustees 
who are in law the tenants or occupiers of valuable 
property upon trusts for charitable purposes such as 
hospitals or lunatic asylums are in principle rate- 
able notwithstanding that the buildings are actually 
occupied by paupers who are sick or insane. If the 
matter were res iniegra I could not concur in the 
decision of Lord Mansfield in the case of 
;S/. Jjuke^s Hospital, in which he is reported to have 
said that mere trustees cannot be esteemed 
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occupiers, or rated as lessees, or with his conclusion 
in the case of Rex v. Su Bartholomew's, But with 
a slight verbal alteration, I entirely agree with the 
remark of the learned judges in the present case, 
that if Lord Mansfield meant that the persons in 
the legal occupation of valuable property are not 
rateable if they occupy it in a merely fiduciary 
character, it is a position which cannot be main- 
tained. To these observations and decisions of 
Lord Mansfield, that which appears to me to be the 
erroneous doctrine of several subsequent decisions 
is to be attributed. This is plain on an examination 
of Lord Kenyon's judgment in the subsequent case of 
Rex V. The Commissioners of Sedter's Load Sluice as 
reported in 4 T. R. Lord Kenyon refers to the deci- 
sion in the case of St, Luke's Hospital, and adopts 
the position that trustees who have a bare naked 
trust not coupled with any interest are not liable to 
be rated, and he uses language which, with the deci- 
sions of Lord Mansfield, has introduced the notion 
that if viduable property be in the possession of 
trustees who are bound to apply the whole of the 
proceeds to public but not government purposes, 
that is, in works or purposes for the better accom- 
modation or use of the public, they are not liable to 
be rated. There is nothing in the Act of Elizabeth 
or in the reason of the thing to warrant this conclu- 
sion. No exemption is thereby given to charity or 
to public purposes, beyond that which is strictly 
involved in the position that the Crown is not 
bound by the Act. And it is a remarkable fact that 
whenever these opinions of Lord Mansfield and 
Lord Kenyon have not been presented to the Court 
of Q. B., the judges have adopted the correct view 
of the statute. Thus, in Rex v. Liverpool, decided 
in the year 1823, and the case of Rex v. The Trustees 
of the Weaver Navigation, decided in 1827, the 
Salterns Load Sluice case was cited and relied on, and 
the Court of Q. B. adopted the language of X^rd 
Kenyon and followed his decision. But in the case 
of the Governors of the Bristol Poor v. Waite, decided 
in 1886, the Salterns Load Sluice case does 
not appear to have been referred to; and tbo 
Court recurred to the correct view of the sta- 
tute of Elizabeth, and held that the governors 
of the Bristol poor who have taken some buildings 
and land on lease for the occupation of their poor, 
although they were bare trustees, and held for a 
public purpose only, were such occupiers of property 
as to be liable to be rated to the poor. Tills case 
in its turn has been followed iu otiier decisions as 
an auUiority, and it might have been supposed that 
the authority of the Salter's Load Sluice case and 
its two satellites. Rex v. Liverpool and Hex v. 
T/ie Trustees of the Weaver Navigation, had come to 
an end. But in the year 1839 the Court of Q. B., 
in the case of Reg, v. llie Corporation of Liver-pool, 
returned to its old allegiance, and again set up the 
authority of Rex v. Liverpool and Rex v. The Weaver 
Naviaation. This last case of Reg. v. The Corporation 
of Liverpool was decided on the principle, that since 
the Municipal Corporation Act the property of a 
municipal corporation is held upon trust for the 
purposes of the borough fund, and therefore, that 
the Corporation of Liverpool were bare trustees for 
the property in question for public purposes. The 
mischief of this decision was remedied by the Act 
of 4 & 5 Vict. c. 48, but unfortunately that Act 
did not declare the law. Some subsequent decisions 
of the Court of Q. B. have been marked with much 
timidity. They have in effect departed from the 
grounds of the decisions in the Salter's Load Sluice 
case and its attendant cases, but have at the same 
time attempted by very questionable distinctions to 
save whole the authority of those cases. Thus in 
the cases of Reg. v. Badcock and Reg. v. Lotigwood 
there is an attempt to distinguish between the in- 
terest of the unlimited public and the interest of 
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the public limited by the bonnds of a county, 
borough, or parish. At last, in the case of the Ti/ne 
Improvement Commissioners v. Ckirton, the Court of 
Q. B. recurred to that which is, in my opinion, the 
true principle, namely, that the only ground of 
exemption from the statute of Elizabeth is that 
which is furnished by the rule that the Sovereign 
is not bound by that statute, and that con- 
sequently when valuable property capable of 
yielding a net rent above what is required 
for its maintenance is spught to be exempted 
on the ground that it is occupied by bare 
trustees for public purposes, the public pur- 
poses must be such as are required and created 
by the Government of the country, and are there- 
fore to be deemed part of the use and service of the 
Crown. If this be the true criterion of exemption 
from rateability where the property is valuable, it 
is clear that the Mersey docks are liable to be rated. 
In this country many works tending greatly to the 
convenience and benefit of the public — and, in that 
sense, public works — are the result and creation of 
private enteiprise, being made or performed by 
money subscribed by the public on the terms or in 
the hope of receiving such interest out of the pro- 
ceeds of the works as will in the judgment of the 
subscribers make the investment a profitable one. 
Such is the condition of the Mersey docks, which 
are in truth property used and occupied for the 
profit and benefit of a number of persons, and it is 
the same thing in substance as if the docks had 
been demised by the subscribers to the trustees on 
the terms of maintaining the docks and paying to 
the subscribers a rent equivalent -to the interest on 
their bonds. I am, therefore, clearly of the same 
opinion with the majority of the leaded judges, 
that the Mersey Docks and Harbour Board are oc- 
cupiers of the docks and harbour within the true 
meaning of the word "occupier" in the Act of 
Elizabeth. The answer to the second question put 
to the learned judges is in effect a mere consequence 
of the answer to Uie first question, for it cannot be 
pretended that the statute of Elizabeth has been 
repealed, either expressly or impliedly, by any of the 
statutes which apply to the Liverpool docks, or that 
the liability of the trustees or occupiers, which is 
the result of the true interpretation of the Act of 
Elizabeth, has been discharged or altered by any- 
thing contained in the local statutes. On this head 
it is unnecessary to say more than that I concur 
with the observations of the majority of the Judges 
in their elaborate opinion delivered by Mr. tfustice 
Blackburn. The result is, that I humbly move 
your tiOrushipfl to reverse the order of the Court of 
Ex. Ch. in the case of Jones v. The Mersey Docks and 
Harbour Boards but to affirm it in the case of The 
Mersey Docks and Harbour Board v. Catneron, 

Lord Cranworth. — ^Mjr Lords, I concur with my 
noble and learned friend m thinking that judgment 
ought to be given for the pits, in error. I have 
given full attention to the opinions of the learned 
judges who assisted us at the hearing, and concurring 
as I do in that delivered by Blackburn, J., on be- 
half of himself and four of the other five judges, I do 
not feel it necessary to go into the question at 
length. That very able opinion seems to me to 
«xhaust the subject. By the statute of Elizabeth 
the overseers are directed to raise the money neces- 
sary for the relief of impotent poor by taxation of 
!(inter alios) every occupier of lands in the parish. 
That the def ts. in error are occupiers of land in the 
parish of Liverpool cannot be doubted, and so, unless 
there be something to exempt them, they are rate- 
able. The argument on their behalf has been, that 
though they are occupiers their occupation is not a 
beneficial occupation, and the statute, it was con- 
tended, contemplated only such an occupation as is 



beneficial to the occupier, or to some other person or 
persons for whose behoof the occupier is occupying. 
If by beneficial occupation is meant any occupation 
of something valuable— something in its own nature 
beneficial to some one — I think it is fair to consider 
that word is impliedly included in the statute. It 
was not meant to impose the duty of contributing to 
the relief of the poor on any one merely because he 
might be the occupier of a barren rock neither yielding 
nor capable of yielding any profit from its occuper 
tion. But I can discover nothing either in the 
word or in the spirit of the Act exempting from 
liability the occupier of valuable property merely 
because the profits of the occupation are not to be 
enjoyed by him or by any one in whose behoof he is 
occupying, but are to be devoted to the benefit of 
the public. In the opinion of the five judges 
delivered by Blackburn, J., that learned judge has 
traced with great care and accuracy the progress of 
the decisions on this subject, and I should be merely 
wasting the time of the House if I were to proceed 
to go over again what has been so well done by him. 
The court seems to me to have fallen into error in 
the time of Lord Kenyon, if not in that of Lord 
Mansfield, in proceedings which unfortunately were 
incapable of being questioned in a court of error. 
The decisions so made were followed in similar pro- 
ceedings in the time of Lord EUenborough and 
Lord Tenterden. The doctrine on which they 
rested was shaken in some cases which occurred 
when Lord Denman wasChief Justice, and eventuidly 
were in substance overruled when Lord Campbell 
presided in the Court of Q. B. In these circum- 
stances, thinking as I do that there is nothing in 
the statute of Elizabeth expressly or impliedly 
exempting from rateability the occupiers of valu- 
able property merely because the benefit of the 
occupation is to go to the public, I think your 
Lordships ought not to consider yourselves fettered 
by any decisions of the court below, but that you 
ought to lay down the Iaw as you think it ought 
to have been laid down if this question had arisen 
before any of those decisions had been pronounced. 
I therefore concur in the Ynotion of my noble and 
learned friend on the woolsack. To avoid ail mis- 
conception I wish to add, that there are certain cases 
to which the observations I have made do not apply. 
The Crown not being named is not bound by the 
Act. It follows, therefore, that lands or houses 
occupied by the Crown, or by servants of the 
Crown for the purposes of the Crown, are not liable 
to be rated ; and I conceive that it is from confusion 
between property occupied for public purposes 
and property occupied by the Crown or servanU 
of the Crown that the mistake has arisen. This 
principle exempts from rates not only Boyal palaces, 
but also the offices of the Secretaries of State, the 
Horse Guards, the Post-office, and many similar 
buildings. On the same ground, police-courts, 
County Courts, and even county buildings occupied 
as lodgings at the assizes for the judges, have been 
held exempt. These decisions, however, have all 
gone on the ground, more or less sound, that these 
might all be treated as buildings occupied by ser- 
vants of the Crown, and for the Crown, extending 
in some instances the shield of the Crown to what 
might fitly be described as the public government 
of the country. In none of these cases was ex- 
emption conceded on the ground contended for in 
the present case. And I cannot but think that the 
error which has crept into the decisions has arisen 
from confusing cases like the present with those in 
which the interests of the Crown or its servants 
were concerned. 

Lord Chelmsford. — ^My Lords, it is impossible, 
in entering upon the consideration of these appeals, 
to refrain from an expression of surprise that there 
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should arise at the present day, after more than two 
centories and a half from the time of the passing of 
the Act, a necessity for interpreting any part of 
the 43 Eliz., and yet, from tlie numerous cases 
"wliich hare been cited in argument at your Lord- 
ships' bar, it is evident that the exact meaning of 
the important word ** occupier** in the rating clause 
of that Act must be regarded as hitherto an un- 
settled question. Those who have to establish the 
liability of the docks to bo rated to the poor-rate 
hare, with respect to the Liverpool docks, to contend 
against the authority of a decision probably in 1808, 
but certainly in 1827, upon the very subject in ques- 
tion. In one of the appeals the latter decision was 
expressly founded upon a case determined more 
than thirty years before, and which has since been 
regarded and acted upon as an unquestionable 
authority. Under these circumstances the counsel 
for the parishes might expect that the House would 
feel the same reluctance to disturb these decisions 
as was expressed by Tindal, C. J., in Crease v. Saul, 
2 Q. B. 885, and would say with him, "It would be 
extremely inconvenient, and, indeed, mischievous, to 
overrule a class of cases which have been much dis- 
coBsed and sanctioned by many eminent judges, and 
which are now constontlyacted upon,because we might 
not feel perfectly satisfied with the reason assigned 
for their decision. If we could permit ourselves to 
disregard these authorities on that account, we 
might feel disposed on the same ground to reject 
others which have put a construction on the 43 
£liz. c. 2, which we were by no means sure it ought 
to bear if we were now for the first time caUed 
upon to explain the meaning of its language. 
Crompton, J., in delivering the judgment of the 
Court of Ex. Ch. in the case of The Mersey Docks 
and Harbour Board v. Jones and others, saia, with 
reference to the former decisions, "I think that 
neither a court of co-ordinate jurisdiction nor a 
court of error ought to interfere in such a case. If 
there is any hardship it must be left to the Legis- 
lature." By this lost observation the learned judge 
•eems to have considered that this House, as well 
as the courts of original and appellate jurisdiction 
ought to yield implicitly to the authority of long- 
established decisions. But, the same reasons for 
acquiescence did not apply to the different tribunals. 
The courts rightly abstain from overruling cases 
which have been long established, because, if they 
did so, they would only disturb, without finally 
settling, the law. But, when an appeal from any 
judgment is made to this House, however they may 
be warranted by previous authorities, the very 
object of the appeal being to bring those authorities 
under review for final determination, the House 
cannot, upon the principle of stare decisis refuse to 
examine the foundation upon which they rest. It 
would, in my opinion, have been the duty of your 
Liordships, even if the current of the decisions had 
been uniform ; but as various cases have been 
decided, which, with all the endeavours to reconcile 
them, must still be regarded as confiicting and con- 
tradictory, it is absolutely necessary to determine 
what for the future shall be considered to be the 
law with reference to rating docks and works of a 
similar character. The 43 Eliz. c. 2, enacts that 
the overseers are to raise by taxation of every 
inhabitant, &c., and of every occupier of lands, 
houses, &c. in such competent sums as they shall 
think fit, according to the ability of the parish, 
the requisite fund for the purposes of the 
Act. The words, " to rate in such sum as they 
shall think fit," do not mean, as Tindal, C. J. says 
in Marshall v. Pitman, 9 Bing. 601, that they are to 
have a power to rate arbitrarily, but to rate the 
occupier according to the value of his occupation, the 
inhabitant according to his visible personal property, 
or as was said in Early's ease^ 2 Bols. 854, the 



overseers are to make their taxations and assess- 
ments well and truly, and in an equal manner, 
according to the visible estates, real and personal, 
of the inhabitants within their town. Prifnd facie, 
therelbre, a liability to the rate would seem to 
attach upon every occupation from which benefit is 
derived, and no occupier can claim an exemption 
unless he can find it in the Act itself, or it arises 
from some principle of law applicable to all cases. 
With respect to exemption arising from the Act 
itself, it is obvious that as the occupier is to be 
assessed according to his abiUty, if he derives no 
benefit of any kind from his occupation, he has no 
ability in respect of it, and consequently cannot be 
rateable. The other exemption, which does not 
arise from the Act itself, but which is found on a 
general principle of law, applies only to the Crown, 
which, not being named in the Act, is not bound by 
it. I am unable to find any ground of exemption 
from liability to the poor-rate either in the Act 
itself, or in any principle of law apart from the Act, 
except the two which I have mentioned ; and there 
is nothing to indicate the intention of the Legisla- 
ture, that lands and houses occupied for what in 
some of the cases is rather loosely called public pur- 
poses, as contradistinguished from private benefit, 
should not be liable to the rate. Lord Campbell, in 
the case of The Birkenhead Dock Trustees v. Birken- 
head Overseers, 2 El. & Bl. 157, says that the 
exemption on the ground of public purposes 
takes its origin from the marginal note of the 
report of the case of Bex v. Commissioners of 
Salterns Load Sbtice, If this is so, it is a remark- 
able fact, that in following that case as an 
authority, the courts should have been misled, 
by confining their attention to the marginal 
abstract, which certainly conveys a very imperfect 
if not inaccurate idea of the grounds of the decision. 
The term " public purposes " is onlv employed by 
Lord Kenyon in the Salterns Load Sluice case inci- 
dentally. The reason given for the judgment is the 
absence of beneficial occupation . His Lordship 
says, " the commissioners have a bare naked trust 
not coupled with any interest." Aivl nCTin, upon 
the ground upon which the court procvXH.il in nex, 
V. St, Luke* 8 Hospital, there was no occupier, by 
which he must have meant no beneficial occupier, 
for he adds, " the commissioners were mere trustees 
to superintend the execution of the act without any 
penonal advantage. This reference to the case of 
St. Luke's Hospital shows that the leading idea in 
the mind of the court was the want of a beneficial 
occupier, although there does not seem to be a very 
close analogy between the case of an hospital sup- 
ported by voluntary subscriptions from which no 
person who could be regarded as an occupier derived 
any pecuniary benefit, and the receipt of tolls as a 
compulsory incident to the occupation by the com- 
missioners of the Salter's Load Sluice. The first 
case in which an occupation for public purposes was 
expressly stated as the ground of exemption from 
liability to poor-rate is K v. 'trustees of the River 
Weaver Navigation, 7 B. & C. 70, n., to which the 
principle of the decision in the case of R. v. Inhabitants 
of Liverpool (the judgment brought into question by 
this appeal) was held to be applicable. In the case 
of Ry, Liverpool Lord Tenterden proceeded upon the 
ground of there being no beneficial occupation with 
respect to which he said the case of A v. Commissioners 
of Salterns Load Sluice is decisive. But in R v. 
Trustees of Weaver Navigation, Bayley, J. said, 
"the surplus tolls remaining over and above the 
expenses of supporting the navigation were to 
be applied to the repairing and maintaining 
of bridges and highways. Those were public pur- 
poses, and as no part of the moneys received could 
be applied to private purposes, these moneys were 
not rateable in the hands of trustees." InRr. 
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Mayor of Liverpool, B. & E. 435, the Court fol- 
lowed the cases of R, v. Liverpool and JR. r. Weaver 
Navigation^ without expressing any opinion as to 
the grounds of these decisions, observing ** that thej 
felt it to be impossible substantially to distinguish 
the case before them from those cases, and espe- 
cially from the latter, and that if they found the 
principle settled by decisions already made, they 
felt it to be their duty to act upon them, and not, 
upon the apprehension of any inconvenient or un- 
foreseen consequences, to question or weaken their 
authority. In the case of IL v. Exmimter, 12 A. & 
E. 2, the Court adhered to the decision in K v. 
Mauor of Liverpool, without any further explanation 
of tne grounds of their judgment. But in a more 
recent case, R, v. St, George's, Southwark, 10 Q. B. 
864, Lord Denman said, whether a person is rated 
as occupier, holder, or possessor of the premises, or 
as using them, the occupation, holding, possessing, 
or using them must be beneficial to the parties bo 
rated. It has been settled by several cases that the 
possessors or occupiers, as trustees of property 
otherwise rateable, the profits of which they were 
bound by Act of Parliament to appJy to public or 
charitable purposes, were not rateable to the poor in 
respect of such property. Now, although Lord 
Denman, in the case of K v. The Mayor of Liver- 
pool, seems to hint at some distinction between the 
cases of R v. Liverpool and^i2. v. Weaver Navigation, 
yet it would appear (especially from his last-men- 
tioned observations) that he considered them to rest 
upon the same foundation, and that the counsel on 
both sides at your Lordships' bar were correct in 
8a3ring that there was no case decided upon the 
ground of public purposes which was not resolvable 
into beneficial occupation. But if this is so, it will 
be impossible to accept the explanation by which 
decisions apparently inconsistent with the judg- 
ment in ^. V. Salter's Load Sluice and the cases 
which followed it have been attempted to be recon- 
ciled with them. To these cases it is necessary now 
to turn. The first of them which broke in upon 
the series of decisions hitherto considered is the 
case of The Governors of the Poor of Bristol v. 
Waite, 5 A. & E. 8. In deciding the case as they 
did the judges were probably not aware that they 
were disregarding the authority of previous deci- 
sions, as the Salt&'s Load Sluice case and the other 
cases founded upon it are not noticed in the argu- 
ment or in the judgment. But in R, v. Guardians oj 
Wallingford Union, 10 A. & E. 259, where tliose cases 
were cited, the Court followed the case of The 
Governors of the Poor of Bristol v. Waite, without 
any attempt to reconcile it with what had been 
previously decided. In the case of R, v. Badcock, 
6 Q. B. 787, however, Lord Denman in giving 
judgment|reviewed the authorities which appeared 
to be conflicting on the one side, the series 
which followed Reg, v. The Inliobitants of Liverpool, 
and on the other that which commenced with the 
Governors of tlie Poor of Bristol v. Waite, and ob- 
served that in all the first class the public as such, 
unlimited by the bounds of county, borough, or 
parish, had substantial and direct interest in the 
benefit which the application of the funds produced; 
in the latter the ratepayers, or at most the inhabi- 
tants of certain i>arishes, were alone concerned 
in the benefit direct or indirect. The distinc- 
tion was afterwards approved of and adopted by 
Coleridge, J., in the case of jR. v, Harrogate, 15 
Q. B. 1020. The attempt thus to reconcile the 
discordant decisions will be regarded as having been 
completely unsuccessful when it appears that in the 
first class, instead of all the cases being instances 
in which the public at large unlimited by the bounds 
of|county, borough, or parish, had an interest, there 
arc found the cases of R. v. Trustees of the Weaver 
Navigation, in which the surplus funds were implied 



for the general purposes of the county of Chester, 
and of R, v. Mayor of Liverpool, and R. v. Ex- 
minster, in which the public beyond the bounds of the 
borough had no interest in the benefit produced by 
the application of the funds. And the distinction 
fails altogether if the term '* public purposes " as 
distinguished from private purposes lb to t« resolved 
into the question of beneficial occupation, because 
it would then appear to be immaterial whether the 
public purposes which exclude the idea of private 
benefit were of a local or of a general character. 
The desire of the court, however, not to be 
bound by the former decisions and yet^ not tf> 
be compelled expressly to overrule them is exhi- 
bited in a very striking manner in the case of R, y. 
Commissioners of Harrogate, 15 Q. B. 10, where it 
was held, that in order to exempt property from- 
liability to poor-rate on the ground of its occupa- 
tion for public purposes, the benefit must be exclu- 
sively public, and that if the occupation was ui. 
some degree beneficial to the whole public, yielding 
additional benefit also to a limited district or com- 
munity, the property was rateable ; as if it could 
make any difference in point of principle when the 
occupation is for public purposes, that one portion 
of the public derived a greater benefit from the 
application of the funds produced than the rest. 
After these fruitless endeavours to reconcile the 
decisions a case arose in which it seemed absolutely 
necessary to determine whether R, v. Inhabitants- 
of Liverpool, and the cases which followed it, were 
to be submitted to as authorities for the future, or 
were to be set aside and disregarded. In the case of 
The Trustees of the Birkenhead Docks v. The Overseers^ 
of Birkenhead, 2 E. & B. 148, the question to be 
decided was, whether the commissioners of the 
Birkenhead docks were liable in respect of their 
occupation to be rated to the poor-rate. It cer- 
tainly requires some ingenuity to discover any dif- 
ference between the Birkenhead docks and the 
Liverpool docks, the latter of which had been, 
decided, in the case of R, v. Inhabitants oflAverpooi, 
not to be rateable. But Lord Campbell held that 
the cases were distinguishable. He said that the 
decision in R, v. Ths Commissioners of Sailer's Load 
Sluice could be rested only on the clause in the local 
Act, which directed the tolls to be applied and dis- 
posed of for the several uses and purposes of the said 
Act, and to no other use and purpose whatsoever. The 
question was, whether this amounted to a prohibition 
to apply the tolls to the payment of the iraor-rate.. 
And adopting tlus construction, he added, *^ Wethink 
that the decision in the Liverpool case can only be 
supported by similar reasoning." It is clear, how- 
ever, that the cases in question were not decided on 
any such ground, and it could have been assumed by 
Lord Campbell only from his desire to escape from 
the necessity of submitting to them by suggesting a> 
distinction without denying their authority. That 
distinction was, that in the Birkenhead case the ob- 
ligation to lower the tolls, which was much relied 
upon in the Liverpool case^ was entirely wanting. 
It might have been supposed that the decision of the 
Birkenhead case having proceeded upon this ground^ 
when the subsequent case of The Tyne Inq>rovemaU 
Commissioners v. Overseers of Chirton, 1 E. & £. 516y 
was brought before Lord Campbell and the Court of 
Q. B., in which case the local Acts for mak- 
ing a dock expressly required the commissioners in 
the event of any surplus remaining after the appn>- 
piiation of the rates to the purposes of the Ajct to 
lower the rates to the extent of such surplus, he 
would have adhered to the distinction and have held 
the case to be governed by the authority of R. t. 
InhabitanU ofLiverpooL But instead of taking this 
course, he said that, to hold the dock exempt from 
rateabiUty, they should have to overrule Birkenhead 
Dock Trustees v. Birkenhead Overseers, sod that thft 
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only distinction between the cases was that in the 
Birkenhead case the commissioners had power to 
raise the rates again after haying reduced them. In 
this unsatisfactory state of the authorities, it is evi- 
dent that the two cUsses of decisions which have 
been subjected to this examination cannot stand to- 
gether, and that it is necessary for your Lordships to 
determine which of them is agreeable to law. It 
must not be overlooked that in favour of the exemp- 
tion of the docks from liability to poor-rate, there is 
the recital in the Act of 4 & 5 Vict. c. 48, which 
strongly indicates the opinion of the Legislature that 
the cases which had held the property of municipal 
corporations not to be liable to poor-rate had been 
Tightly decided. But, as Lord Campbell said in Begs 
-v. Inhabitants of Houghton, 1 E. & B. 516, a mere 
recital in an Act of Parliament either of fact 
or of law is not conclusive, and we are at 
liberty to consider the fact or the law to 
te Cerent from the statement in the re- 
cital. The question of course depends upon the 
true meaning of the word ** occupier" in the 48 Eliz. 
c 2. The words of the Act are as general as 
possible, *' every occupier according to his ability." 
And Loiil Denman, in the case of the Governors of 
the Poor of Bristol v. Waite, 5 A. & £. 1, seems to 
give a correct description of the effect of those 
words when, after adverting to the meaning of the 
term *< beneficial occupation," he says, without 
affecting the precision of an exact definition, it 
would probably be nearer the truth to say that a 
presumptive liability arising from occupation is to 
be explained away in each case. It is impossible 
not to agree with the observations made by his 
Lordship in A v. Sterry, 12 A. & £. 92, that no one 
can review the numerous decisions (which cases 
somewhat like the one then before mm had occa- 
sioned) without regretting that the court was ever 
induced to depart from the simple test which the 
subject*matter of occupation would in every case 
have afforded. Whether the occupation was in 
respect of private or public, or charitable purposes, 
it would have been wiser to have disregarded, and 
whenever the subject-matter was found i«oductive 
to any one to have rated the actual occupant in 
respect of that produce, I cannot help thinking that 
the test here suggested was the one intended by the 
Legislature. By the Act the taxation is to be on 
every occupier "according to the ability of the 
parish." The productive occupation of the several 
occupiers withm the parish make up its aggregate 
ability. If an occupier derives no benefit of any 
description from his occupation, it forms no part of 
the general ability of the parish ; but if it is pro- 
ductive (although not profitable), there is nothing 
in the Act whidi requires the overseers to follow 
the produce in its subsequent application. The 
receipt of it constitutes the visible ability of the 
occupier. As was said by Lord Tenterden in R, 
V. Inhabitants of St. Giies, Yorky 3 B. & A. 579, if 
any profit be made the application of it when 
made is immaterial as to the question of rateability. 
This seems to be the true distinction which ought 
to have guided the decisions, and not that between 
private benefit and public purposes, from the 
adoption of which all the contrariety in the cases on 
the subject of beneficial occupation has arisen. It 
is to be observed that the term beneficial occupa- 
tion is nowhere to be found in the Act of Elizab^h, 
and it must have been used in the different cases as 
synonymous with ability. In this sense, the deci- 
sions with regard to St. Luke's and St. Bartho- 
lomew's Hospitals, and to chapels and rectory 
bouses, where no pew rents are received, are per- 
fectly intelligible. In none of them could any per- 
son in the character of occupier be sud to derive 
any benefit from the occupation. But that the 
absence of private benefit is no ground of exemption 



appears from the cases in which trustees of chapels,, 
who received profit from letting the pews, although 
they applied it entirely to the purposes of the 
chapel, were held rateable. And in the recent case 
of R, V. Stenyy 12 A, & E. 84, the trustees of a 
school, purchased from funds raised by charitable 
subscriptions and bequests, were held rateable in 
respect of the school, because no child was admitted 
to the school without an annual payment of 12/., 
although the average annual expense with respect 
to each child was 20/. The case of Salter's Load 
Sluice gave the key-note to all the subsequent deci- 
sions, which held that the priind facie liability of an 
occupier no longer existed when it was shown that 
the profits connected with his occupation were 
applicable to public purposes. Lord Kenyon, in 
founding his judgment upon IL v. Su Luke*s Hos- 
pitalj must have intended to decide that in the case 
before him there was no beneficial occupier, although 
he did not advert to the distinction that in the 
case of St. Luke's there was nothing received 
by any one by reason of the occupation, while the 
commissioners of the Salter's Load Sluice were em- 
powered to take tolls for the navigation, which was 
vested in them. The exemption of an occupier, 
whose occupation is applicable to public purposes, waa 
thus almost identically introduced, and having been 
so, it was accepted without much consideration in the 
subsequent cases. At last, some decisions having 
taken place which were haid to be reconciled with 
each other, it became necessary to define with some 
precision the true principle which ought to govern 
cases of this description. The distinction was then 
proposed between general and local public purposes* 
The difflcidty, not to say the impossibility, of recon- 
ciling the cases by a distinction of this sort has been 
already shown. If, as before observed, the ability 
of the occupier means the personal benefit derived 
from his occunation, it is as much excluded where 
the profits of his occupation are applicable to limited 
public purposes as where they are to be applied to- 
the benefit of the public at large. I am of opinion 
that, under the words of the 48 Eliz., every occupier 
of a tenement yielding profit is within the rating 
clause of the statute, although the tenement be a 
public work for the general good of the realm, and 
the profit be directed to be applied exclusively to 
its maintenance. Having thus expressed my opinion 
that the Mersey Docks and Harbour Board 'are 
liable to be rated for Uie Liverpool as weU as for the 
Birkenhead dacks, it is unnecessary to consider the 
effect of the different Acts of Parliament by which, 
the trustees were expressly made liable to parochial 
rates in respect of warehouses to be built, in like 
manner as the same are or would be i>ayable in 
respect of warehouses the occupancy of which ia 
beneficial. The provisions of these Acts certainly 
appear to Indicate the opinion of the Legislature that, 
without them the warehouses would have been 
exempt from liability to poor-rate as part of the 
docks enjoying that exemption. But if this liability 
existed before, the Acts cannot have the effect of 
taking it away (not by express enactment, but) by 
mere implication. It is qmte true, as Byles, J. has. 
said, that the Act of 20 & 21 Vict, having consoli- 
dated the docks at Liverpool and Birkenhead into 
one estate, and vested the control of them in one 
public trust, it would be singular if one portion of 
the property should be rateable and one not rateable 
under precisely similar circumstances. This un- 
doubtedly would be the result if the decisions of 
the twocases appealed against were to stand. And the 
remark exhibits in a striking manner the impossi- 
bility of reconciling the decisions which, on the one* 
hand, have exempted the Liverpool docks from 
liability to poor-rate, and, on the other, have- 
rendered the Birkenhead docks liable to it. By 
reversing the judgment in the case of the Llrerpook 
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docks, and by affirming the judgment in that of the 
Birkenhead docks, the decisions will at last be 
brought into uniformity, and the statute 43 Eliz. 
will, in my opinion, receive its proper construction 
and have its consistent effect and operation. 

Lord KiNOSDOwN. — My Lords, I concur with my 
noble and learned friends in the opinions they have 
expressed. 

Judgment for app. in Jones's case. 

Judgment for resp, in Cameron* s case. 
Solicitors for Mersey Board, Wright and Venn. 

Solicitors for Jones, Swijt, Wagstaff and Blen- 
hinsop. 

Solicitors for Cameron, Chester and Urquhart, 



V.O. WOOD'S COTTRT. 

Reported by >V. H. Benxst and IL T. Boult, EsqrB., 
Barrlsters-at-Lair. 

June 2, 9, 10 and 13, 1866. 

The Attorney-General at the relation of The 
Conservators op the Biter Tuames v. The 
Mayor, Aldermen and Corporation of King- 
bton-on-Tuames. 

Injunction — Nuisance — 10 Sr 11 Vict, c, 34 — Drainage 
into apwUc river. 

The corporation of Kingston'On-Tluimes having adopted 
a new scheme of drainage, whereby a largely increased 
amount of sewage would be poured into the Thames : 

Held, on a suit by the Thames Conservancy Board, that 

the court, having regard to the Towns Improvement 

Clauses Act 1847, ought not to grant an injunction 

where there was not evidence of the actual existence or 

immediate probability of a nuisance, and the suit was 

dismissed without costs, without prejucUce to any 

future bill when a sufficient case should arise. 

This was a suit by the Attorney-General on the 

information of the Conservators of the Thames to 

restrain the defts. the Mayor and Corporation of 

Kingston-on-Thames from emptying an increasing 

quantity of sewage into the Thames, so as to create 

a nuisance to the persons navigating the river or 

dwelling near it. 

By the Thames Conservancy Act 1857 twelve 
conservators of the Thames were appointed, ^nd all 
the estate and interest of the mayor and coiporation 
of London in the bed, soil and shores of the river 
Thames from Staines to Teddington, and all the 
estate and interest of Her Majesty in the bed, soil and 
shores of the river Thames from Teddington to Yant- 
lett Creek in Kent (except certain portions) were 
Tested in the conservators. 

The 54th section of the Act declared that it should 
not be lawful for any person to erect, build, or make 
any embankment, or any erection, building, or work 
in or upon the bed or shore of the river 'Diames, or 
to drive any piles thereon or in the said river, with- 
out the permission of the conservators. 

The 93rd section gave the conservators authority 
to cut the banks for the purpose of making and 
enlarging sewers, and for other purposes, and to per- 
mit other persons so to do under such restrictions 
as the conservators should think proper to impose. 

The 166th section enacted that nothing in that 
Act contained should extend to prejudice, diminish, 
alter or take away any of the rights, power, or 
authorities with respect to the regulation of sewers 
vested in the Commissioners of Sewers within the 
limits of the Act^ or in any person under or by 
Tirtue of any Act of Parliament, or to render any 
person liable to any penalty under the Act for 
allowing ordinary sewage to flow into the river 



Thames ; but all such rights, powers, and authorities 
vested in such commissioners, or person, should be 
as good, valid and effectual as if the Act had not 
been passed. 

By a lease dated the 26th Dec. 1861, the Mayor - 
and Corporation of Kingston demised to the con- 
servators a slip of ground, therein described as a 
towing-path, adjoining the river Thames, situate in 
the parish of Kingston, and containing 858 yards or 
thereabouts, for the term of seven years from the 
20th March I860, at the yearly rent of 80/^ with a 
covenant by the corporation for the quiet enjoyment* 

At the date of the lease, and for some time pre- 
viously, there had been a drain which (after passing 
under a part of the towing-path demised by the 
lease) discharged its contents into the river. The 
drain (where it passed under the towing-path) was 
a barrel drain, about two feet only in diameter, and 
its outfall did not extend into the bed of the river^ 
but was in the bank. 

According to the statements in the biU, the drain- 
age of Kingston was, up to April 18G4, collected in. 
cesspools, which were from time to time emptied, 
and only a small quantity of sewage found its way- 
into the Thames throjigh the above-mentioned 
drain. 

On the 31st March 1864 the secretary of the 
conservators received notice from Mr. WilkinBon, 
town clerk of Kingston, that the corporation pro- 
posed to make certain alterations in the outfall of 
the drain. 

On the 7th April 1864 Mr. Wilkinson sent to the 
conservators a plan of the proposed alterations ; 
and on the 11th April 1864 four of the members of 
the conservancy board, with their engineer, went 
to Kingston, and by appointment met some of the 
members of the corporation, with their engineer, 
and received from them a verbal statement of what 
the corporation proposed to do. 

It appeared from the plan sent to the conservators^ 
and from what passed at the meeting of the llth 
April, that the corporation proposed to lower the- 
outfall of the drain, and to extend it thirty feet 
further into the bed of the river, and also to increase 
the capacity of the drain and outfalL and that they 
proposed, by means of the drain and outfall (as so- 
enlarged), to discharge into the river a very large 
quantity of sewage. 

The scheme (as determined upon at a meeting of 
the corporation in April 1864) was to remove the 
existing cesspools and construct nine miles of new- 
sewers, to connect these sewers with the above- 
mentioned drain, and so to discharge all the sewage- 
of Kingston into the river. 

It appeared from the statements in a schedule to 
the d^t.'s answer, that there were, in April 18G4, 
1345 houses in the whole of the borough, that 68^ 
of these were drained exclusively by cesspools, with- 
out overflow drains, and that 225 were dirained 
exclusively by cesspools with overflow drains into- 
the public sewers ; and that 435 houses only were- 
drained exclusively by means of drains that ran into 
the Thames, or into a stream called Hog's Mill 
River (also running into the Thames), either 
directly or by means of the public sewers in the 
borough. 

It appeared also that there were twelve public- 
sewers carrying sewage from the borough into the 
Thames, but that of these flve had been made within 
the last twenty years, and that there were also a 
number of private sewers, and that only 110 housea 
were drained into the river exclusively by means of 
the above-mentioned drain under the towing-path. 

On the 15th April 1864 a meeting of the conser- 
vators was held, for the purpose of considering the 
application made to them on behalf of the defts. as 
to the alteration of the outfall of the sewer. The 
conservators oon^idered that the plan of diainag^^ 
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proposed by the defts. would be yery injurious to 
the public, and determined to refuse to allow them 
to alter and extend the outfaU as proposed. 

Accordingly, on the 19th April, the secretary of 
the conserrators wrote to Mr. Wilkinson, in refe- 
rence to the proposed new scheme, as follows : 

I am instruoted to inform you that as the cooaervatorR are 
of opinion that B«oh a discharge would be most damaging to 
that part of the river, making it rather a filthy drain than a 
jneans of healthy enjoyment to a large portion of the public, 
they will feel it their duty to offer the proposed measure eveiy 
>«pposition in their power. 

Ko reply was sent to this letter, but the bill 
4LUeged that on the 20th May the conservators were 
informed for the first time that a large number of 
men were employed by the defts. in deepening and 
'Oalarging the drain near the spot where it passed 
under the towing-path comprised in the lease of 
the 26th Dec. 1861, and that thereupon the conser- 
vators instructed their solicitors to take such pro- 
ceedings as might be necessary to prevent any 
alteration in the banks of the river, or of the 
towing-path, or any increase in the discharge of 
eewage into the river. 

Although the corporation did not appear to have 
used the compulsory powers given them by sect 
S5 of the Towns Improvement Clauses Act 1847, 
in constructing drains for all the houses in the 
borough, yet junctions were placed in the new 
services opposite nearly every house, so as to give 
the owners every facility for connecting their 
drainage with them, and the following notice was 
placarded about in July 1864 : 

House Drainage. 

AU owners of property desirous of draining into the main 
sewers or otherwise Improving the sanatory arrangement of 
their property as the work proceeds, will oblige by giving 
the contractor an early intimanon thereof, in order that he may 
provide the necessary junction and arrange for such drainage. 
(Signed) S. Shri7B80ije, Contractor. 

The bill alleged, that owing to the weir at Ted- 
dington, the current of the river was very sluggish, 
and that the increased quantity of sewage, dis- 
charged into the river by the enlarged drain, would, 
in time, cause an offensive deposit in the river near 
Teddington, and would also seriously pollute the 
water of the river, and would be iiyurious to the 
iiealth of persons navigating or using the river 
at or below Kingston, or dwelling on or near the 
banks of the river at or below that place, and 
would destroy the fish in the river, and iu this and 
•other respects be a great and serious nuisance. 

The prayer of the bill was, that the defts. might 
1)0 restrained from cutting through any portion of 
the towing-path comprised in the lease of Dec. 
1861, or of the banks, bed, or soil of the river 
Tliames, and from erecting or making any sewer, 
•outfall, or other works upon the bed or banks of 
the river, and in particular from deepening, or en- 
larging, or extending into the bed of the river 
Thames, the outfall of the drain, without the per- 
mission of the conservators. 

That the defts. might be restrained from con- 
necting the new sewers, intended to be constructed 
by them, with the outfall of the existing drain, and 
from causing or permitting any sewage which had 
not theretofore been dischai^g^ into the river 
Thames by means of the aforesaid outfall, to drain 
or pass into the river Thames by means of the 
aforesaid outfall or otherwise. 

The defts., in their answer, admitted that they 
proposed, by means of the said new system of 
drainage, to collect into one sewer (being the drain 
in question) the sewage which had before been dis- 
charged by different sewers, but they stated that 
by means of flushing, they intended so to dilute 
and deodorise the sewage, that it would not be a 
nuisance, and they denied that they intended to 
enlarge the outfall drain, or to interfere with the 
lowing-path. 



The defts. also subnutted that, under the Towns 
Improvement Clauses Act 1847, they had a right 
to drain the sewage of the borough into the river, 
that if it was collected and emptied by one sewer 
into the river as proposed, it would not be a nuisance 
to the conservators or any other persons. 

They also maintained that the corporation of 
Kingston had for the period of twenty years next 
before the commencement of the smt, enjoyed as of 
right, and without interruption, the right as occasion 
required of their own free will of discharging into 
the river by means of the outfall of the dndn in 
question all such sewage as they thought fit so to 
discharge from all or any of the houses within the 
limits of their borough, 'as it existed previous to 
the enlargement thereof by the Kingston-upon- 
Thames Improvement Act 1855, and that they had 
enjoyed the like right for the period of forty years 
next before the commencement of this suit, and 
that they had a right to discharge into the river by 
means of such sewers, drains, or openings as they 
thought fit from time to time to use or make for 
that purpose, all such sewage as they thought fit so 
to discharge froni aU or any of the houses within 
the aforesaid limits of the borough as it existed 
previous to the enlargement thereof by the King- 
ston-upon-Thames Improvement Act 1855. 

The defts. also urged the heavy loss which would 
result to them from any interference with the con- 
tract entered into for Uie construction of the new 
sewers for SSOOL, and stated that the only mode in 
existence of draining the town was by using the 
river. 

Evidence was adduced on the part of the con- 
servators to show that, owing to the weir at Ted- 
dington, the current of the river was very sluggish 
at and above the place where the outfall drain 
entered the river, particularly in summer ; that the 
population of Kingston was upwards of 16,000; 
that at Walton (where the population was only 4000) 
the stench from the sewer was very offensive ; that 
the population of ^Kingston was rapidly increasing, 
showing an increase of 50 per cent between 1851 
and 1861 ; that the whole of the land in the borough 
was building land ; and that the demand for houses 
exceeded the suppy. 

Dr. Lethcby, the analytical chemist, stated, in his 
affidavit, his opinion that, if the proposed scheme 
were carried out, it would be attended with serious 
consequences to the quality of the water above Ted- 
dington Weir ; that it would cause the accumulation 
of a large quantity of highly offensive mud ; that 
in summer it would render the surface of the water 
in all probability from the outfall to the weir 
extremely offensive, and that the emanations from 
the putrefying mud might have a serious effect on 
the health of those exposed to its influence ; that it 
would render the water of the river entirely unfit 
for domestic purposes ; that it would most likely 
destroy the fish, and that the discharge of sewage 
from the proposed works would become a great 
public nmsance. 

There were also affidavits from gentlemen living 
on the banks of the river, stating that the proposed 
new sewage scheme would be a serious nuisance to 
themselves and those of their neighbours residing on 
the banks. 

Dr. William Odling, in his affidavit, stated that it 
was his opinion that the proposed discharge of 
sewage would lead to a large accumulation iu the 
river of highly putrescible mud, which becoming 
heated by the sun would evolve most offensive 
emanations prejudicial to the health and comfort of 
the neighbourhood. 

Evidence was also adduced to show that the 
springs relied upon by the defts. for flushing the 
sewers were land springs of no great extent, and 
inadequate for the purpose, and that most probably 
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the refuse of gasworks and other manufactures would 
be discharged into the river, and that, if so, it would 
have a yery prejudicial effect ; and that, in conse- 
quence of the sewage being discharged in one 
volume by one seww outlet, instead of by a number 
of small drains, the nuisance would be considerably 
greater than at present ; and that the sewer already 
existing at Surbiton (about a mile above Kingston) 
rendered the water offensive. 

The affidavits filed by the defts. went to show 
that the greater part of the drainage of the town 
^ready went into the river by the public sewers ; 
that owing to the depth of water and the rapidity 
of the stream, no nuisance would arise from the 
new scheme of sewage ; that the quantity of sewage 
discharged would, even in the summer months, 
amount only tol-400thpartof the volume of the river ; 
that the drainage at Surbiton had not created any 
nuisance ; and that many old sewers had been dis- 
covered during the recent works, and these were 
relied upon as showing that the corporation had a 
prescriptive right to drain into the river. 

Dr. Letheby, in his affidavit in reply, stated that 
^e had examined the condition of the river at and 
below the Surbiton sewer on the 20th July 1864 ; that 
where cesspools were used, they retained the most 
offensive part of the sewage, namely, the solid sedi- 
mentary matters which formed the deposits in 
rivers ; that by the propc^sed plan, more than two 
tons and a half of soUd excrementitious matter 
would be discharged into the Thames daily, besides 
the whole of the trade and kitchen refuse of the 
borough, the drainage from the stables, and the 
-washings of the streets ; that the effect would be to 
•cover the stream with such of the excrement as 
floated, and to form a deposit of black matter which 
had a tendency to ferment; that the practice of 
making the rivers of England the receptacle of all 
the filth of the towns was becoming a monstrous evil, 
«nd would be, if not checked and corrected, a 
national disgrace ; for that, although the effect at 
first was not very marked, yet little by little tlie 
«olid part of the excrementitious matters accumu- 
lated, and in a longer or shorter time became exces- 
sively offensive, killing the fish of the stream and 
destroying the vegetation. 

He referred to the diminution of water in the 
Thames in recent times, in consequence of improved 
•drainage, and said that it was not impossible that, 
in a dry season, there would be no water to flow over 
'Teddington weir ; and that, if this were to occur, the 
whole of the water at Elingston and Surbiton would 
soon become a mass of putrefying filth. That he 
had traced the course of the sewage from the outfaU 
of the Surbiton sewer to a considerable distance 
below it, and that the effect was to render the water 
black and turbid, to deposit a large quantity of 
icBtid mud, and to cover the aquatic plants with the 
well-known sewer-fungus. 

The material clauses of the Towns Improvement 
Clauses Act 1847 (10 & 11 Vict. c. 34) were 

Sect. 24 : 

The eommisBloners shall from time to time, subject to the 
<conditIonB herein contained as to the notice to be given and 
the plana and estimates to be prepared, canae to be made 
imder the streets such main and other seiners as shall be 
necessary for the effectual draining of the town or district 
within the limits of the special Act, and also all such reservoirs, 
eluices, engines and other works as shall be necessary for 
cleaning such sewers ; and, if needful, they may carry such 
sewers through and across all underground cellars and vaults 
under any of the streets, doing as little damage as may be, 
and making full compensation for any damage done ; and if, 
for completing any of the aforesaid works, it be found neoes- 
flary to carry thom into or through any inclosed or other lands, 
the commissioners may carry the same into or through such 
lands aoconlingly, making full compensation to the owners 
and occupiers thereof ; and they may alno cause such sewers 
to communicate with and empty themselves into the sea or 
any public river, or they may cause the refuse from such sewers 
to be conveyed by a proper channel to the most convenient 
flite for its collection and sale for agricnltaral or other pur- 



poses, as may be deemed most expedient, bat so that the 
same shall in no case become a nuisance. 

Sect 35, which empowers the commissioners to 
construct drains from houses where such houses are 
not 

Drained by a safQcient drain or pipe commuBleating with 
some sewer, or with the sess or some public river to the satis- 
faction of the commissionera 

Sect 36, which directs that 

No house or building within the limits of the special Act 
shall be built upon a lower level than will allow of the drain- 
age of the wash and refuse of such house or building into 
some sewer belonging to the commissioners ... or into 
the sea, or some public river into which the oommiBsioners are 
empowered to empty their sewers. 

Sect. 107: 

Nothing in this Act contained shall be oonctrued to render 
lawful any act or omission on the part of any person which is, 
or but for this Act would be deemed to be, a noisanca at com- 
mon law, nor to exempt any person guilty of nuisance at 
common law from proseontion or action in respect thereof, 
according to the forms of prooeeding at common law, nor from 
the consequences upon being conviqted thereoL 

Sir H, Cairns, Q. C. and Cotton, in support of the 
information, said that the pits, appeared in two 
capacities. First, as lessees under the corporation of 
Kingston they asked the interference of the court 
to protect their property ; secondly, on behalf of the 
public they asked the court to prevent the defts. 
from polluting the river. They contended that it 
was shown by tlie evidence that the increased 
amount of sewage from the additional number of 
houses intended to be drained into the river, and 
the concentration of the sewage and the discharge 
of it in one place would be most injurious to the 
river, and cause the greatest discomfort to those 
navigating the river and dwelling on its banks, even 
if it did not result in actual danger to their health. 
As Lord Mansfield observed in Jtea, v. White, I 
Burr. 337 : '^ It is not necessary that the smell 
should be unwholesome, it is enough if it renders 
the enjoyment of life and property uncomfortable.'* 
As to the prescriptive right asserted by the corpo- 
ration to drain into the river whatever sewage they 
pleased, there was no evidence that the dxidns ia 
question were made by the corporation, and at any 
rate there could be no prescription for a nuisance : 

Fouler v. SatatderSj 2 Coke, 446. 
They alsa cited 

Cater V. The Lewisham District Board of Worhs. 31 
L. J. 74, a B. ; 10 L. T. Rep. N. S. 235 ; 

The Attorney GenercUy, The Toum Council ofBirminff- 
Aafit,4K.&J.528; 

Elliot V. The Xorthnfkutem Raikoav Companv, 10 H. 
of L. Gas. 838 ; 8 L. T. Bep. N. 8. 837. 

Bolt, Q. C, Giffard, Q. C. and Bamadge for the 
defts. — ^The question as to the lights of inhabitants 
on the banks of navigable rivers to discharge their 
sewage into them was a most important one, and was 
now raised for the first time. In all cases where the 
court had interfered with the powers vested in the 
commissioners for draining towns, it had been on the 
ground of some private nuisance. Here there was 
no nuisance. But assuming that the discharge of 
sewage into a navigable river was a nuisance, they 
contended, first, it was a nuisance expressly authorised 
and directed by the Towns Improvement Clauses 
Act, 10 & 11 Vict. c. 34, which directs the construc- 
tion of sewers to empty themselves into the sea or 
into some public river, and that no house should be 
built without drainage into sudi sewers, or into the 
sea, or into some public river. It was the business 
of the corporation to see that this was done. The 
discharge of sewags into a river was no nuisance 
at common law — the right of discharging sewage 
into the sea, or into a navigable river, was universal. 
There was S conflict of evils upon the sewage ques- 
tion, but the health of the inhabitants of the towns 
must be considered ; it would be seriously injured 
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unlesfl proper drunagewM proyided for the town. 
Secondly, that a right of aewage is a thing which may 
be prescribed for, and eridence had been given of 
their prescriptiye right to discharge sewage into the 
rirer. Thirdly, that no act was done or threatened 
by the defts. which would create snch serious 
misdiief as would entitle the pits, to the interference 
of thecourt. The eril, both actual and inospectiTe, 
was greatly exaggerated in this instance; the 
amount of solid sewage poured into the rirer, iriien 
compared with the Yolnme of water in the river, 
was almost infinitesimal in amount. At any rate, 
the court ought to allow time for ascertaining the 
actual effect of the proposed scheme before granting 
the application, which at present was altogether 
premature. They cited 

Attomeff-GeHmd y. Tke LiUom Board of Uaoftft, 
2 Jur. N. 8. 180; 

Tke Wandfworth Vitiriet Board of Worki y. London 
and SouA^W^Uem Baikoa^ Company, 8 Jur. N. 8. 
691; 

Biddufph y. The Vettrv of Su George's, Banover- 
eqaare^Slj, T. Ben. N. 8. M4 ; 9Jur. N.8. 434; 

TheThuteet of the mrkenhead Docke v. Laird, 4 De 
G. M. & O. 782: 

Wbodr. SutcUffe^iSioL K.6. 168; 

JSbW 0/ /Soon y./foAoK, 8 My. &K. 168; 

Bamei yTTo^, 2 PhilL 209 ; 

Hale De Jure ICaris, 0. & 

Chtton in reply. 

The Vice-chancellor said the question raised 
was whether a system of drainage like that con- 
temj^ted by the defts. could be an annoyance 
which the Attorney-General had a right to complain 
of on behalf of the general public He thought it 
was the first time such a question had been raised 
with regard to a river of the magnitude and im- 
portance of the Thames. Large navigable rivers 
were not formerly recognised with much interest by 
the Legislature, except for the purpose of naviga- 
tion, and as the means of dndning the surrounding 
country and thus preventing inundations. These 
were the two great objects to carry out which the 
Commissioners of Sewers were established, and so 
very little cotild be found with reference to the 
subject of nuisance that it would be necessary 
to look to usage to find out to what other uses 
large navigable streams were adapted. There 
was the use made of it by individuals for domestic 
purposes and manufacturing operations, and some 
of these operations requiring water in a great degree 
of purity. Then the river was used for watering 
cattle, and persons living on the banks used the water 
for drinking. Then the river was used for fishing. 
As to the right of the public to have the river kept 
in a fit state for bathing it was not verjr material 
to consider that, as it never could be injurious to 
bathing without being at the same time injurious to 
much higher rights. Not only had the dralnagelof 
the surrounding country been carried into the 
river, which might have had, to a certain extent, 
the effect of silting up the bed of the river, but 
persons had for all time de facto used the water for 
the purpose of carrying off the filth which must be 
got rid of for the benefit of human health. In 
saying this he did not intend to imply that the 
corporation had established any such prescriptive 
right to discharge the sewage into the river as that 
set up by their answer. There was no evi- 
dence of any such right. On the other hand, 
there was the fact that the inhabitants of 
Kingston had been in the habit of getting rid 
of their superfluous filth by draining it into the 
river. What, then, was to be done in a case where 
that filth would be multiplied at least twofold, with 
an aggravation of the evil from the circumstance 
that, instead of its being carried into the river by 
numerous outlets, it would all be collected together 

[Mag. Cas.— Vol. m.] 



in one sewer. He had no hesitation in Mying that 
if it had been established before him by sufficient 
evidence that the water had been rendered unfit for 
cattle to drink or for domestic purposes, then, not- 
withstanding the Act of 1847, a nuisance would 
have been created which ought to be arrested by 
injunction. His Honour then read the 24th section 
of the Towns Improvement Clauses Act 1847, and 
said he could not accede to the argument that the 
words " become a nuisance " were to be confined to 
the latter alternative of collecting the sewage for 
sale. Two alternatives were pointed out, discharge . 
into a river or the sea, or colleotion and sale 
for agricultural purposes; and in neither caso 
was a nuisance to be created. The effect, 
therefore, of s8ct. 24 was, that the commissioners 
were not to be permitted to drain into a navigable 
river or the sea so as to create a nuisance. Having 
stated thus much, what he had to consider was, 
whether there was in the present case evidence of an 
actual nuisance committed, or evidence of the 
extreme probability of a nuisance if that which was 
being done was allowed to continue. He felt that 
the difllculty in the way of the pits, was that it was 
necessary for them to establish the existence of an 
actual immediate nuisance, and not a mere case of 
injury some hundred years hence, when chemical 
contrivances might have been discovered for pre* 
venting the evil. Here there was a river which had 
been used for a variety of purposes, for drainage, 
for land drainage, for navigation, for domestic 
purposes and for watering cattle. In a large public 
river evcirbody had a right to employ the water as 
he thought fit for any or all of these purposes. 
Tliere must necessarily be annoyance to the inhabi- 
tants on the banks, which was distinguishable from 
legal nuisance, and must be submitted to a certain 
extent. Steamers, for instance, no doubt caused 
great inconvenience to persons in wherries, but no 
one thought that that constituted a nuisance. 
So with respect to bathing or fishing, though persons 
might be inconvenienced in particular parts of the 
river, yet such inconvenience would not amouiit to 
a nuisance. The question was one of degree, and some 
slight degree of inconvenience in navigable rivers 
would not justify the interference of the court. 
[The V.C. then referred to Ffooc/y. Sutclijffe, 2 Sim. 
N. S. 163; The Attorney- General v. Sheffield Gas 
Consumers Company, 3 De G. M. & G. 804, which 
showed that where the nuisance was continual, 
though small, the court would interfere.] Of 
course, where the evil was of such a magnitude 
that it affected the health of the inhabitants, 
as in the case before the court of the river Lea, 
where sewage equal in amount to the volume of 
water in the river was being daily poured into the 
river, and scarlet fever had actually broken out, 
everything of that kind would be a nuisance, whether 
the river was navigable or not, and he should at 
once have interfered: (The Attonm- General v. Ilie 
Metropolitan Board of Works, 9 L. 1?. Rep. N. a 180.) 
His Honour then commented on the evidence, and 
said that there was nothing very definite as to the 
present iigury, and that what injury there was 
seemed to bo of a slight character. With re* 
gud to the Surbiton sewer, the evidence only 
went to show that for 300 or 400 yards 
a discolouration of the water could be traced, but 
not extending over the whole river, as the other 
side still remained bright and dear. The grievance 
that was pointed to in the evidence^ particularly 
that of Dr. Lethcby and Dr. Olding, was one that 
was likely to occur hereafter. If the case was 
really one of immediate danger, what important 
evidence might have been given. But here there 
was none of the usual evidence which was always 
forthcoming in cases of river nuisance, as to death 
of fish, cattle refusing to drink the water, or bottles 
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of water produced in coiut. Nothing of this kind 
had taken plao& There had been considerable 
exaggeration on both sides, but looking at the great 
interests of the water companies, who drew their 
supplies from the Thames at Kingston, in having 
the water of the riyer pure, what important evidence 
on the subject, if the case was really one of imme- 
diate danger, might have been looked for from them. 
Not a single witness, however, from any one of the 
water companies had come forward to say that he 
anticipated any injury. No one said that the 
water had been rendered unfit for cattle to 
drink, no one had said that he had been unable 
to use the water for domestic purposes. When it 
was found that what had been done a^Surbiton was 
very like what would be done here, and that it had 
not produced any of those ordinary descriptions of 
nuisance in which the court had been in the habit 
of interfering, he should hesitate very much before 
coming to the conclusion that what had been done 
at Kingston would produce a nuisance which ought 
to be interfered with by this court. Thoush he 
wholly put aside any idea of prescriptive ri^t in 
the corporation of Kingston, yet iie thought there 
was evidence of a usage by a considerable portion 
of the town of draining some of their filtn into 
the Thames. The provisions of the Ac^ of 1847 
showed that the mere fact of draining into a navig- 
able river was not in itself to be considered a 
nuisance^ since it was authorised to be done pro- 
vided no nuisance was thereby occasioned. Besides 
some means of defecating or deodorising the sewage 
might be applied before 9ie nuisance actually arose. 
The Court could not look forward to a lengthened 
prospective period as to whenapossiblenuisancemight 
arise. The most he could have done on the present 
occasion— but he did not think it right to do it — 
would hare been to let the case stand over till Hilaxy 
Term, and then have seen whether what was being 
done would create the evil anticipated. But he did not 
see any probability of the evil being created in that 
time^ and the court would have f uU power to deal 
with the matter when any case of actual niusance 
arose. On the present occasion he should dismiss 
the information, but without costs, as the corpora- 
tion had set up a strange claim of prescription, and 
had, or threatened to, cut through the towing-path, 
and had declined to give any satisfactory answer as 
to ihdr intention when written to by the pits.' 
solicitor. He should make the following order :— The 
Court, being of opinion that the evidence does not 
establish the existence of any nuisance with respect 
to the works executed, or intended to be executed, 
by the def ts., or any case for the interference of the 
court in re^>ect to nuisance to be apprehended if 
such works be carried into effect, let the information 
be dismissed, without prejudice to any proceedings 
on the part of the Attorney-General or the pits., In 
the event of such works occasioning a nuisance. 

Solicitors: Frere, ChofmOey and Cb.; WWdMon 
and Jdatthewa. 
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JXFFBTBS V. EtJLKS. 

Gam^^Biffhi of sporting^^Cutiing down, tmderwoot^ 
Quiet enjojfwient, 

ThepU, Utuedafami to R with a reservation to him" 
self of the right of <' hunting, shooting, fishing, and 
qtorUng" over it, and subsequentljf granted '* the ex- 
clusive right of shooting and sporting over, and taking 
the game, rabbitS2 and wild fowl upon it,** with the 
quiet enjoyment of such right to theplt»: 



Held, that this grant induded aU the animals which 
were (y ordinary usage the suhfects of shooting and 
sporting, and therefore that R,, in kiuing the rabbits, 
committed a wrongful act, for which the deft, was not 
liable in an action for breach of covenant for quiet 
enfoyment, 

R, whose oeeupation consisted of between BOO and iOO 
acres, cut down and grubbed up abctU forty acres of 
funs and underwood on his farm : 

Held, that although the tenant did cut down and^ntb up 
the underwood, nevertheless there was no eviction of 
the pit, from his right of shooting over the land, ana 
therefore that the deft, was not hable for a breach of 
covenant for quiet enjoyment. 

The dedazatian set out aa indenture, whereby the 
deft demised to the pit. a dwelling and lands for a 
term of seven years (unexpired at the time of 
action brought), and also the exclusive right of 
shooting and sporting over, and taking the game, 
rabbits and wild fowl upon the said premises and 
upon other lands, with a reservation to the deft., 
hu heirs and assigns, all timber and other trees, un- 
derwood, thorns and bushes growing on the pre- 
mises, with liberty of entering upon any part of the 
lands, and doing all necessary and convenient acta 
for uie preserving, pruning, f eUing and canying 
away the said timber, ftc, making reasonable com- 
pensation for all consequential damage or loss to 
the pit, the pit paying a certain r^t for the same ; 
and the deft covenanted that the pit should peace- 
ably and quietiy enjoy the said premises without 
any intoruption bv the deft, or any persons whom- 
soever lawfully cliuming by or from him. Where- 
upon the pit entered, &c 

Breach: 

That dmiag the sali term one Hr. Bees, tfien UwfallyolaiBi- 
lag the righl to Shoot the nbUte In and apoa the eaidinsiion 
Mid leadi, through Mid under the deft, end hATfng a good 
title to the seme tiurongh uid under hum, entered into end 
npon the aeid Unde, end ihot end kflled end eerrtod awej 
lange qnentitiee of rabbits there^ end evteted the pit from the 
enjoyment of the eaid ezeloeiTe right of ehootink and mort- 
ing, and taking the said rabbiti^ io to him demised and 
granted as aforesaid : and the pit farther says that the eeld 
Mr. Bees, then also lawfully claiming, and, in fact bavfag. 
through and under the deft, the right to cut down dlvera f une^ 
coverts, woode, and plantatione in and npon the said manors 
and lands, oyer whicn tlie plaintiff had. under and by vtrtne 
of the said indenture, the exduelTe nght of shooting and 
sporting aeaforeesid, eotdownandcanied away end tf ' 
dlTers qui 



Ters quantities of the said fune, coverta, woods, sad . 
tations, and thereby etioted the pit from, and dlstubed him 
In, the enjoyment of tiie said right of shooting and sporttaig \m 
and over the manor and laada 

The pleas were: 

L To first breach, that Bees did not enter the lands and 
Idll the rabbitB and evict the pit from the enjoyment of the 
seld ezelasive right of shooting and aporting and taking tlia 
rabbits, ae alleged. S. That Bees did not Uwftally ciafan tha 
rii^t nor had he a good title to shoot the said rabbits upon 
the manor, ae alleged 8. To second breech, that Bees did noS 
cut down end cany away and deetroy the tune, coverts, Acl, 
Mid thereby evict the pit from, and disturb him in, the enjoy- 
ment of the said right, ae alleged. 4. That Beee had not, 
th rough and under the deft, the right to out down the fone^ 
coverts, tep 

Issue thereon. 

The cause was tried before Blackburn, J., at the 
Pembrokeshire assizes, when the learned judge left 
the following questions for the jury : 

1. Bid the pit suffer damage in consequence of 
Bees having exercised the right to shoot the rabbits ; 
and, if so, how much? 

2. Did Bees injure ti&e pit's right of shooting by 
cutting furze and underwood ; and, if so, what were 
the damages? 

The juiy answered in favour of the pit on both 
questions, with 181 damages. 

The verdict was then entered for the pit on tiie 
first issue, and for the deft on the second, leave 
being reserved to move to enter the verdict for 182. 
on &at issue, if, on the true construction of tho 
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lease, Bees had from the deft, the right to shoot the 
rabbits ; and on the thurd and fourth issues for the 
^elt, with leave to enter the verdict on them for 
181 if the court should be of opinion that the issues 
in fact were proved. 

A rule having been obtained to set aside the ver- 
dict on the second is^ue, on the ground that, on the 
true construction of the lease from the deft, to Bees, 
Bees had the right to kill rabbits ; and to set aside 
the third and fourth issues, and enter them for the 
pit. for 18/., with leave to move on the ground that 
the issues were in fact proved, and that on the con- 
struction of the said lease Bees had the richt to cut 
furze and underwood, the deft being at Ubertjr to 
contend, if necessarv, upon the argument of the 
rule, that the second breach was bad, on the ground 
that the acts complained of did not amount to any 
l>reach of the deft's covenant, the final judgment 
therein should be stayed. 

Bardinffe Giffard, Q. C, H. G, AUen, and G. B 
Hughes showed cause against the rule; and 

Bowen and C Coieridffe appeared in support of it. 

Tlie following cases were referred to in the course 
of the argument : 

Wickham V. Hawker, 7 H. & W. 633; 

Banman v. MocketL 2 B. d; C. 934; 

Bb-kbeck v. Paget, 31 Beav. 403 ; 

<iraham v. EwarL 11 Ex. 326 ; 

Spieer v. Barnard, 1 E. A; E. 874 ; 

A V. Taiee, 1 Ld. Ray. 151 ; 

R, V. Tkompeon, 2 T. B. 18; 

PadwUsk V. King, 7 C B., N.B., 60; 1 L.T. Bep. 

K.8.98; 
ThoniM V. Fredericks, 10 Q. B. 77& 

£ri^ CJ. — I am of opinion that this rule should 
be discharged. The action is brought for breach of 
a covenant for quiet enjoyment, extending to the 
flhooting which tiie pit. was to have over the deft's 
farm in the occupation of Bees. The declaration 
states that Bees held the farm by a lease prior to 
the grant to the pit, and had a right under that 
lease to kill the rabbits, which he did, and therefore 
that the pit had not quiet enjoyment of his right 
of shooting. The great point made by the pit is, 
that Bees had a right to shoot the rabbits, which 
right is traversed. Now, I am of opinion that he 
had no such right; the demise to him was of 
the farm, with a reservation to the deft of the 
exclusive right of hunting, shooting, fishing, and 
sporting over it ; and the deft has gnmted 
uat right to the pit. The reservation was in 
absolute and unqualified terms, and it can hardly 
be contended that the deft under it had no right 
as he went over the farm, to shoot a rabbit, and I 
think the ordinaxy usage in sporting and shooting 
must be taken to have been granted and reserved to 
the deft The question in dispute is, whether the 
reservation extended beyond what is strictly called 
*^ game." That is a word capable of various exten- 
sions and restrictions ; it is an indefinite word, and 
has had different meanings at different times, in the 
earlier statutes including rabbits, but excluding 
them in the later ones. Had this been a reservation 
of " game," we might have construed it by the light 
ef the later statut^ which exclude rabbits ; but the 
word '*game" is not mentioned in the lease. I 
would add, that when a tenant takes a farm, with a 
reservation of game to the landlord, and the landlord 
increases it to too great an extent, the keeping it 
down must be a matter of arrangement between £m 
and the landlord. Here there was no such stipula- 
tion, and no evidence that the rabbits had increased 
to any extent The other point is, whether the deft 
has committed a breach of an implied covenant, that 
his tenant should not cut down the underwood or 
grub up the furze, such implied covenant being said 



to be comprised in the covenant for quiet enjoyment 
of the shootinff. Bees certainly cut down and 
grubbed up the f urxe, but that did not, to my mind, 
constitute an eviction of the pit from his right of 
shooting over the thirty or forty acres so dealt with, 
over which he has the same right as before. 
It would be absurd to say that there was a breach 
of such a covenant, if a farmer, who had been in 
the habit of growing turnips, clover, and other 
things suitable for partxidges, were to give them 
np and change the nature of his crops. I limit 
this, however, to the case of a tenant turning thirty 
or forty acres out of 800 or 400 into cultivatiox, 
because if a lessor planted a wood, and stipulated 
that the lessee should have the snooting in that 
wood, and then cut it down, it seems to me that 
there would then be a breach of covenant. 

WiLLES, J.— I am of the same opinion, and I can 
see no reason why the words of the reservation 
should not be understood as applying to all things 
which generally come within its terms, and shoot- 
ing rabbits does generall v come within them. With 
regard to the judgment in Graham v. Evoart, I have 
spoken to my l»other Martin, in whose words it is 
expressed. ''Game commonly so called** there 
applies to such things as are usually sported after 
in contradistinction to animals and small birds, not 
of that description, such as sparrows, &c. It is 
clear, therefore, that Bees had not the right to kill 
the rabbits, and, consequently, on the first point, the 
pit. fails. Then, as to the other point, the argu- 
ment for the pit would have had much weight if 
the grant had been of wood or underwood, though 
even then, as at present advised, I should say that 
the tenant might cut the underwood in the ordi- 
nary way. T&s, however, is only a simple grant 
in genend terms to take such game, rabbits, and 
wild fowl as might be from time to time on the 
Umd, and that does not hinder the landowner from 
using the land in the ordinary way, and changing 
from time to time the use to which he puts it I 
think, therefore, the cutting of the underwood was 
not a breach of any covenant implied in the deed of 
1860. On both points, therefore, I am of opinion 
that our judgment should be for the deft. 

Btles and MoxrjLorE Smtth, JJ. concurred. 

Ride disdiarged. 



Friday, June 28, 1865. 

Thb Ybstst of Maatlsboks (apps.) r. Vxsbt 
(resp.) 

Sewers— New sewer — Cost of constructing house drains 
— Metropolis Local Management Act (18 jr Id 
VicL c 120), ss. 69, 78. 

Eg sect, GBof the Metropolis Looal Management Act^ 
where the vestrg alter ang sewer, or provide a new 
sewer in substitution for one discontinued or closed up, 
theg mag dose up the private drains and provide new 
drains in lieu thereof. Eg sect IB, if a house be 
found not to be drained bg a sujfkient drain communi-^ 
eatina with some sewer to the satisfaction of the vestrg, 
andtfasewerofsufiicientsize be within 100 feet of 
ang part of such Aoum, on a lower level than suA 
house, the vestrg mag give notice to the owner of the 
house to construct a drain and such works as shall 
appear to the vestrg requisite, and if the owner of such 
Antse neglect or rejttse during twentg^ight dags after 
such, notice to begin to construct such drain, jr., the 
vestrg mag cause the same to be construe^ and 
recover the expenses incurred ^lerebgfrom the owner. 

Several fiouses drained into an old sewer, there being a 
new sewer within 100 feet, and the vestrg passed ts 
resolution thai tlieg were not drained by sufficient 
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drains ammunicating^ with a sewer to their eatisfac- 
iiotiy and served notices requiring the owner to con- 
struct drains to the new sewer. The owner of one of 
the houses having .refused to do this, the vestrg con' 
structed the drains and summoned the owner to Aow 
cause why he should not pay the expenses. 
On a case stated by the magistrate^ it was 

Held, that the alteration of the drains was an alteration 
in the system of drainage which fell within sect, 69, 
4md that the vestry were liable for the e^qpenses andnot 
the owner of the house. 

This was a case stated hy the Marylebone police 
magistrate. After setting out a summons com- 
mauding the resp. to appear and show cause why an 
order should not be made under the proylsions of 
the Metropolis Management Act 1855 and 1862, for 
the payment by him to the restry of the sum of 
17/. 75. 4td, the case proceeded as follows : 

On the hearing of the summons the following 
facts were proved. John Stephen Viret wag the 
occupier of the said house and promises. Complaint 
having been made to the vestry of the paruh of 
8t. Marylebone as to the drainage of the house and 
premises, No. 17, Edgware-road, tlie surveyor of 
the said vestry, by their direction, examined the 
drains of the said house and premises, and made a 
report to the vestry, and the vestry, on the 30th 
July 1863, after duly considering the matter, came 
to the following resolution, which was duly entered 
on their minutes : 

Beeolved, that the premises Nob. 13, 14, IC and 17, Edgware- 
ro»d, and Nos. 8^ and 34, Upper Seymonr^treet, not being 
drained by Bumcient drains (xnnmimioating with a Bewer, and 
empt}'ing themaelTes Into \Sb» same to the satiBfaction of the 
vestry, notices be given to the owners of the reBpeotire pre- 
mlaes, 18, 14, 16 and 17. Edgware-road, requiring them, pnt- 
soant to the 73rd section of the Local ^lanagement Act, to 
dtain their premiseB by eeparate drains into the front sewer in 
Edgware-road ; and that like notices be glren to the owners 
of the resnectlva premises Noa 83 and 'U, Upper Seymoar- 
iitreet, to drain by separate drains into the sewer in Upper 
Seymoor^treet ; and that the old drain or sewer at the rear of 
the abore premises in Edgware-road, and iinder the houses 
43 and 34, Upper Seymour-street, be discontinued. 

On the 21st Aug. 18G3 the following notice was 
duly served on the said J. S. Viret. 

(As nothing turned on the form of the notice, it 
is not necessary to set it out at length. It gave 
the resp. notice that his house and premises, No. 
17, Edgware-road, were not *' drained by a sufficient 
drain, communicating with a sewer and emptying 
itself into the same, to the satisfaction of the said 
▼estry, and that there was a sewer within 100 feet 
of some part of his house and premises on a lower 
level than the same;" and required him within 
twenty-eight days to make a covered drain from his 
house into the sewer in Edgware-road, to the satis- 
faction of the vestry.) 

This notice not having been complied with, the 
builder, with other persons employed by the vestry, 
went to the premises in Dec. 1863 for the purpose 
of doing the work, and tlie said J. S. Viret refused 
to allow them to enter such premises. 

The following correspondence then took place 
between the said J. S. Viret and Mr. Greonwell, the 
vestry clerk : 

(The case then set out the letters; the first was 
from Viret to the vestry, stating that he declined 
giving them permission to enter his house to make 
any idteiations as to his present mode of drainage, 
unless the vestry would hold him harmless from ail 
expenses attending the execution of such works. 
Mr. Greenwell, in his answer, stated that the pay- 
ment of the expenses the vestry might be put to, 
in consequence of his non-compli«ice with the 
notice, would be required from him as the occupier, 
pursuant to the provisions of the Metropolis 
Management Act 1862.) 

Shortly after the said J. S. Viret Avithdrew his 
opposition, and allowed the agents of the vestry to 



enter, who in the said month of December did the 
work mentioned in the said resolution and notice. 

On the 1st Jan. 1864, and also on the 19th Jan. 
1864, the following demand was duly served on the 
said J. S. Viret: 

(The notice stated that the drainage works at the- 
resp.'s premises had been completed by the vestiy,. 
and that the expense incurred amounted to 
17/. 7s, 4d.y and pursuant to the Metropolis 
Management Act 1862, s. 06, the vestry required 
the immediate payment of such amount from him.) 

The said J. S. Viret refused to comply with the- 
said demand, although there was siffictent rent due 
to the owner of the said premises No. 17, Edgware- 
road, out of which he might have deducted the- 
same ; he also refused, on application being mado- 
to him under the 25 & 26 Vict. c. 102, s. D6, for the 
same, the name and address of his landlord and the 
amount of the rent due. 

The sum of 17^ 7s, id was a reasonable charge- 
for the work done. 

The house and premises in question, Na 17,. 
Edgware-road, together with eighteen other houses, 
form a block of buildings, seventeen of which drain 
into a sewer, being a main sewer for the purposes of 
this case, called the Edgware-road sewer, running 
in front of the said block of houses along the Edg- 
ware-road, and constructed by the Commissioners of 
Sewers in the year 1839. At the time of the said 
resolution and notice, and thenceforward until the 
completion of the work by the vestry as aforesaid, 
two of such houses, the said house Na 17 being one,, 
did not drain into the Edgware-road sewer, but into 
an old drain or sewer, for the purposes of this case- 
called the *'old drain," which ran at the back 
thereof and under two of the houses forming such^ 
block, and then discharged itself into one of the 
main sewers. 

This old drain was sixty or seventy years old. and 
decidedly objectionable ; it was formerly used for- 
canying off the drainage of the whole block of 
houses before mentioned, and in 1859 one Butcher- 
drained into it from a tenement in Adam's-mews at 
the back of the said block of houses, with the per- 
mission of the vestry. It had also been cleansed 
and flushed by the Commissioners of Sewers in the 
years 1849 and 1850 upon the representations made- 
by their surveyor. 

The effect of the said works of the vestry was to- 
drain the said hotise and premises No. 17 by a suffi- 
cient covered drain, having the branches, the size^ 
the level, the fall and the other i>ropertie8 and inci- 
dents required by the 7drd section of the 18 & 19* 
Vict. c. 120, communicating with and emptying 
itself into the said Edgware-road sewer, which is ot 
sufficient size within the meaning of the said section, 
and within twenty-six feet of the front wall of the- 
said house, and is on a lower level than such house 
and premises. 

The vestry also removed and filled up all thc- 
drains leading from the interior of the said house 
and premises. No. 17, Edgware-road, to the old 
drain, and then cut off all communication therewith 
from the said premises by bricking up the same. 

It was contended before me on behalf of the 
resp.: 

1. That the alteration in his dnuns was an altera- 
tion in the system of drainage, and did not come 
within the 18 & 10 Vict. c. 120, s. 73, but under 
sect. 69 of that Act, and that such alteration 
ought to have been executed at the expense of tho- 
parish and not of the resp. 

2. That under the 73rd section the vestry is onl3r 
authorised to require the resp. to make sufficient 
drains communicating with the old drain or sewer 
at the back of the said house and premises, that 
bdng, as he contended, a sewer, and bdng nearer 
to his house and premises than the sewer in the 
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Bdgware-rood. The apps. contended that the old 
^rain vras not a ** eewer*^ within the meaning of the 
•«tatate8, and that if it was, the vestry had never- 
theless the right to make the alterations. 

3. It was contended, on behalf of the resp., that I 
had jurisdiction to review the decision of the vestry, 
.«nd to determine whether or not, before the altera- 
tions, the rcsp.'s house was drained by a sufficient 
-tlraia communicating with some sewer. 

I was of opinion that I had no power to review 
ithe decision of the vestry. I also held, that the 
^*old drain" running behind the block of buildings 
ia which the rc8p.'s house is comprised is a sewer 
within the meaning of the interpretation clause, 

18 & 19 ^ct c. 120, s. 250. That the Conunis- 
>aioners of Sewers ..had exercised control over it 

That the rights of the said commissioners passed to 
*the vestry by the operation of sect. 68 of the same 
.Act, and that in one instance the vestry had used 
•such rights. That the apps. were bound by sect. 
<^ of the same Act to supply private drains neces- 
sary to enable the resp.'s house to drain into the 
«ewer in Edgpvare-road, and that the app.*s having 
.80 done, the resp. was not liable to them for the 
expenses thereby incurred. 

All formal matters were duly proved, and it was 
■aolely on the last-mentioned ground that I refused 
40 make the order for the payment of 17Z. 7«. 4dL 

The apps., being dissatisfied with my decision as 
1)eing erroneous in point of law, duly gave the notice 
in writing to state a case, &, 

I have therefore to pray the judgment of the 
*cottrt upon this case. 

(Signed) J. S. Maxsfield. 

KJeane, Q. C. (^Poland with him) for the apps.^The 
^earlier parts of sect. 73 of the Act (18 £ 19 Vict. 
«. 120) are satisfied by the facts of this case. The 
vestry have found that this is not " a suflicient drain 
Hsommunicating with some sewer and emptying 
itself into the same*' to their satisfactioii, and the 
magistrate cannot review that decision, as it is on 
A matter which is left to the vestry b^ the statute, 
which gives an appeal to the Metropolitan Board of 
Works. Itis said that this is an altemtion of the 
system of drainage, and comes under sect. 69 ; but 
where a house is not sufficiently drained and there 
is a sewer within 100 feet, and on a lower level 
tliui sudi house, then the vestry under sect. 73 
may require the owner of such house to make a 
drain. Sect. 78 proceeds on the assumption that 
«ome one responsible for the drains, as distinct 
from the sewers, does not attend to them. Sect. 69 
sipplies to a case of sufficient drainage interfered 
with by the vestry, and sect 73 to insufficient 
dnunage. 

Maenamara tat the resp.-^The primaiy object of 
the vestry was to substitute a sewer in iront of the 
house for one at the back, and the drains were only 
altered so as to substitute one sewer for another. 
They have not required the owner to make his 
drains sufficient, but to alter his system of private 
drains for the purpose of the primary object, viz. 
a change of sewers. 

Kume^ Q. C. in reply. 

WiLLBS, J. — ^I am of opinion that the decision of 
the magistrate was rig^t, and ought to be affirmed. 
The question arises on the construction of the 18 & 

19 Vict c 120, and the question is, if Vlret is 
Iwund to pay the expense of making certain drains 
into a new sewer. It appears that the house;, in re- 
spect of the ownership of which it is attempted to 
make the resp. liable, was drained for a considerable 
period into the old sewer and would have continued 
40 do so. The vestry considered the drainage of the 
liouse into that sewer unsatisfactory and passed a 



resolution under sect. 78 of the statute, that the 
house was not drained to the satisfaction of the 
vestty. It further appears that under the direction 
of the vestry, in whom the drains of the district are 
vested with very large powers of superintendence^ 
the drains by which this house was formerly drained 
were destroyed and new drains made into the new 
sewer, and it is in respect of the expense of the new 
drains that the question arises. The vestry found 
under sect. 73 that the house was not drained by a 
sufficient drain communicating with some sewer and 
emptying itself into the same to their satisfaction, and 
thejT gave notice to Mr. Viret to make a sufficient 
dram, and the case does come literally within the 
terms of that section. It further appears, however, 
that the resolution of the vestry that the house was 
not suffidently drained into some sewer was accom- 
panied by a resolution that the old drains and the 
old sewers should be discontinued, and that which 
was the object of the vestry was not merely 
that the drainage of the particular house should 
be altered, but that the drainage of that house and 
others should be taken from the old sewer, and so 
far as that sewer is concerned put an end to. The 
question arises on sect 69, which is the section 
applicable to that state of things, and before I state 
that section and the opinion to which I have arrived 
it is right to draw attention to the provisions of the 
Act, by which we see that while one body has the 
superintendence of both the drains and the sewers, 
there is a marked distinction between the former 
and the latter. The drains are the property of the 
owners of houses, and the expenses where there 
were none before, or where they are insufficient^ 
ought to fall on the private individuals who have 
an interest in the houses. Bat with respect to 
sewers, properly so called, which do not i^te to 
private houses, but drain the district generally, the 
expense of altering them should fall on the rates 
wMch are in the nature of a tax on the district ; 
and looking at the statute in that way, no one can 
doubt but that sect. 73 relates to cases in which 
the drainage of a particular house is insxifficient^ 
and if we look back to sect. 72 the expense of keep- 
ing the system of drainage clear is cast upon the 
vestry, and when that is established we see at 
once the propriety of vesting in one bodv the 
superintendence and power over individual drains 
and the sewers. The section for doing that is 
sect. 69; by sect 69 the vestry of each parish 
are to repair and maintain the sewers vested in 
them, and are to cause to be made and main- 
tained such sewers and works as may be neces- 
sary for effectually draining their parish or district ; 
then comes a power which I may jiass over with the 
remark that it is a power such as is proper for pre- 
venting flooding and effectually draimng the dis- 
trict; then the section goes on to enact that it shall 
be lawful for the vestrv to cany such sewers through 
or across any turnpike-road, or any lands what- 
soever, making compensation for any damage done 
thereby, and then tnere is a proviso that no new 
sewer shall be made without the approval of the 
Board of Works, which superintends the district 
boards, and there Lb to be no discontinuance or 
alteration of any sewer so as to create a nuisance^ 
and if by reason thereof any person shall be 
deprived of the use of any covered sewer, it shall 
be the duty of the vestry or district board to pro- 
vide some other sewer or drain as effectual for his 
use as the sewer of which he is so deprived. The 
object of the inquiries which I made m the course 
of the argument with reference to whether the old 
drain was closed up was to ascertain if the case 
fell within that last proviso, as if so, the vestiy 
must make a new drain to l^e new sewer; but 
it was sgreed that it was not so, and that what 
was meant by the vestry #as not that it 
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should be closed up, but that it should be 
discontinued so far as these houses used it for 
carrying off their drainage. Then ve comid 
to the next proviso, "That where the vestry or 
district board alter any sever or provide a new 
sewer in substitution for a sewer discontinued, 
closed up, or destroyed, they may contract or 
otherwise alter the private drains communicating 
with the sewer so altered, or with the sewer so dis- 
continued, closed up, or destroyed, or may close up 
or destroy such private drains and provide new 
drains in lieu thereof." Therefore in the case of 
the alteration of a sewer such alteration imposes on 
the vestry the obligation to provide any private 
individual whose drainage is interfered with an 
altered or substituted drain as effectual as that 
previously used. Hien we come to the question on 
which the magistrate decided, was the alteration an 
improvement of the drains by reason of the exist- 
iog drains not being sufficient, or was it what tiie 
vestry were bound to do as a substituted drain ? 
This is a mixed question of fact and law, and 
there is no finding upon it, but it does not 
appear that the drain by which the house for- 
merly drained into the old sewer was an in- 
sufficient drain. The finding is, that it was old 
and unsatisfactory, and one must assume that the 
new sewer was a benefit^ but the reason of that was 
that the system of dramage was improved — that 
the new sewer, properly so called, was better than 
the old one. But to make the owner of the house 
liable it must be shown that his drain was a bad 
drain. So much with respect to what is not found. 
IVhat is found is, that the vestiy did do away with 
the old drains into the old sewer, and did close up 
those drains so that the house could not drain into 
the old sewer, and the question is, if that is an alter- 
ation within sect. 69? There is in fact an alter- 
ation in the drains which would render necessaiy 
that which by the proviso the vestry must provide, 
and I hold that this is an alteration of the old 
sewen, and there is an obligation on the vestry to 
substitute a new drain. I consider that what the 
magistrate decided amounts to a decision in point of 
fact which I should approve, and which, so far as it 
is a decision of law, I conceive to be unobjection- 
able ; it was the substitution of a drain for a drain 
which was altered by the alteration of the old sewer. 
It was a work rendered necessary by changing 
the drainage of a number of houses from the old 
sewer to the new sewer substituted by the vestry. 
Is it the discharge of an obUgation to establish a 
aufficient drain, or is it an improved system of 
drainage? Clearly the latter. Looking at the 
statute I can entertain no doubt on the merits that 
the work ought to be paid for by the vestry, and 
not by Mr. Viret. There is one circumstance that 
the vestry have insisted on through Mr. Keane, that 
the drains were insufficient drains ; assuming that 
to be so, it must fint be considered if it is com- 
petent for the magistrate to go into the conclusion 
of the vestry ; the magistrate thought that he could 
not, and I am far from thinking that he was wrong. 
If wis was an alteration of the sewers, the obligation 
is on the vestry and not on the ownera of the houses. 

Btles, J.— I am of the same opinion, and I 
think that the magistrate was right and the vestry 
wrong. The vest^ had made a new sewer when 
there was an old sewer, and to make a connection 
with the r.'W sewer it was necessary to make drains, 
and the question is, if the expense of the alteration 
ought to fall on the vestry or on private individuals. 
It seems to me that the case falls in everr respect 
within sect. 69. They have made a main drain, and 
then they have to make drains from every house, 
and they say, " We cannot put the expense of that 
'^opon the public, as we have acted under sect. 78 ;** 



but before they could do that they must show that 
there was not a sufficient drain communicating: 
with " some" sewer. That is not done ; the finding- 
is that it does not conununicate with "a" particular 
sewer, but the Act says, " communicating with soma 
sewer." Independent of that, though the vestry 
have a general jurisdiction, we are bound to see 
that they had a particular jurisdiction in this case ; 
therefore in every view,, with the finding of the 
magistrate and without, the district should pay. 

Montague Smith, J.— I am of the same opinion. 
I think the district should pay, and not the resp. It- 
is said that the resolution of the vestry is conclusivo 
on the facts, but I think that it is no^ and on two 
grounds : it is not conclusive that this is a work, 
under sect. 73^ as the finding is not that there wa8> 
not a sufficient drain to the old sewer, but it con- 
demns the old sewer, and therefore as a necessary 
consequence the drains connected with it. It cannot 
be conclusive where the question arises if the- 
facts bring the case within sect. 69 or sect. 73; 
and it could never be conclusive when the 
question is if the vestry is to pay or an individual, 
as then the vestry would by their own finding 
conclude the question ; therefore on those grounds 
I think that the magistrate was right. Mr. Keane 
contended that this is a house drain conmiunicating^ 
with some sewer, and that though it is a sufficient 
house drain, yet, if the sewer is insufficient, andb 
there is a sufficient sewer near enough, the vestry- 
may direct a new drain to the new sewer. I think 
that is not the construction of the Act, but that th<>' 
construction is, that where there is no house draia 
or an insufiknent drain, the vestry may direct 
a new house drain to be constructed at the expense of. 
the owner. For these reasons I think our judgmenCi 
must be for the resp. 

Judgment for the resp. 

Attorney for the apps., RandaU. 

Monday^ June 26, 1865. 

Pbthwabd v. Thx MsrsorouTAK Boaud of 
Woa&s. 



'TraMfer of 
-11 i- 12 VicU 



Sewera-^Conqjensation jfor land affected- 
HahiHtieM <^ Commissioners of Sewers— I 
c 112, «. 69-T-18 4- 19 Vict, c 120, *. liSZ 

By the 11 f 13 Viet. c. 113, s. 88, the Commissumers of 
Sewers were empowered to constrvct saoers under emif 
tandswhatsoever^makinff compensatienf&raiM damage 
done thereby. By sect. 69 it was e^tactea that ftdi 
compensation shomd be mads out of mick rates as the 
commissioners ^ould direct. By the 18 jr 19 Vict, c 
120, s. 145, it was enacted that from and ajter the 
commencement of that Act aU the duties, powers and 
authorities vested in the commissioners should ceane. 
By sect. 146) that no action, suit, prosecution, or other 
proceedinp commenced bv or against the eommissionem 
should abate, but should continue by or against the- 
MetropoUtan Board of Works. By sect. 148 off 
property, jx., of the oommissioners vhu vested in tA« 
Board of Works, and aU moneys then due and owin^ 
by or recoverable from the ■ said eomwissioners w&re 
made payable by or recoverable from t^te Board oj 
Works. 

In 1841, Ijady H. being tenant for life of the land in 
gfuestion, leased the same for twenty-one years. In 
1854 the Commissioners of Sewers constructed a seicer 
under the land, luiving given notice to the tenant, but 
Lady H. never had notice or knowledge of the con^ 
struciion of the sewer. At the expiration of the 
lease the plt^ the then tenant for life, entered into 
possession of the land, and in the same year cnm^ 
menced building upon it, when he for the first time 
became aware of the existence of the sewer. 
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37ie question raind btf this cas^ was^ whether the ph. was 
entitled to ooayMnsation from the Metropolitan Board 
of Works: 

HeU that he was so entitled. 
This was a special ckse stated by an arbitrator. 

CASE. 

Boger Pettiward, deceased, was in the ^ear 1882, 
and thence until his death, seised . in fee of certain 
land used as orchard and market garden, situate in 
tiie parish of St Mary Abbott, Kensington, in the 
county of Middlesex. 

By his will, dated the Idth May 1833, he derised 
(^inter alia) the land in question to trustees, to settle 
the same in manner hy the said will directed. 

The said Roger Pettiward died shortly after 
maldng his said wiU. In 1835 the trustees of the 
will of Boger Pettiward executed a settlement in 
pursuance of the said wiU, and Lady Hotham, 
under and by Tirtue of the said settlement, became 
and was tenant for life of the land in question, 
with power of leasing the same for not more than 
twenty-one years. . 

On the 6th Aug. 1841, Lady Hotham, in pursuance 
of the said power, granted a lease of the land in 
question to John Poupart for twenty-one years 
from June 1841. 

On the 14th Bee. 1854, the Metropolitan Com- 
missioners of Sewers serred upon Mr. Poupart, 
then in occupation of the land, the following 
notice. 

The notice was to the •ffeot, tliat the oommiwlooan had 
ordered certain works, necessary for the drainage of the dis- 
trict and that for that purpose it was necessary to construct 
a sewer akmg and under the land in questian. sad thatosrtain 
panons therein named had heen anlhorised by the oommis- 
aloners to enter npon the said lands for the purpose and 
object aforesaid. 

In pursuance of this notice the said Commissioners 
ol Sewers, acting in execution of the powers Tested 
in them by the 11 & 12 Vict, c 112, by their 
■errants and agents, entered upon the land in ques- 
tion and constructed under it a sewer, which was 
completed the dth Sept. 1856, and having done so 
restored the surface of the land to its former con- 
dition. 

Lady Hotham never had notice from an^r one, or 
knowledge of the intention to construct this sewer, 
or that it had been constructed. 

Lady Hotham died on the dOth Nor. 1855, and 
upon her death, the claimant, Bobert John Petti- 
ward, became, under the settlement hereinbefore 
mentioned, tenant for life of the land in question, 
and at the expiration of the lease to Poupart in 
1862, lie entered into possession of the said land. 

Mr. Pettiwrad thereupon determined to appl^ the 
said land to building purposes, and he accordmgly 
caused to be prepared a plan for the erection of 
several houses on the pr<^)erty. 

After this plan was oomj^ted, namely, in Oct. 
1862, it became for the first time known to Mr. 
Pettiward that the sewer had been constructed 
under the suiface of the land. The existence of this 
sewer rendered it necessary to alter the contem- 
plated scheme fox building, and, in fact, diminished 
the value of the Und to the extent of 1500/L 

Mr. Pettiward now claims from the Metropolitan 
Board of Works the sum of 1500/., as compensation 
for the damage occasioned to the said land by the 
construction of the sewer. 

By the 11 & 12 Vict c. 112, s. 38, power was 
given to the Metropolitan Commissioners of Sewers 
to construct sewers under any lands whatsoever, 
nuking compensation for any damage done thereby, 
as thereinafter provided. 

. By the 69th section of the same Act it is enacted 
that full compensation shall be made out of such 
rates to be levied under the said Act as the com- 
missioners should by their decree direct to all per- 



sons sustaining any damage by reason of the exercise 
of any of the powers of the said Act, and in case of 
dispute as to amount the same shall be settled by 
arbitration in the manner provided by the said Act. 
By the Metropolis Local Management Act (13 & 
19 Vict, c 120), sect. 145, it is enacted that from 
and after the commencement of the said Act all 
duties, powers and authorities vested in the Metro- 
politan Commissioners of Sewers shall cease to be so 
vested. 
By sect. HQ it is enacted as follows : 
No action, suit, proseoution, or other proceeding whatsoerer 
commenced or carried on by or against the said commission- 
ers shail abate or be disoontinued or prejudicially afTected by 
the determinlition of the powers ,of soeh oommisslonezs, but 
shall continue and take effect in favour of or against the 
Metropolitan Board of Works in the same manner in all re- 
spects as the same would have continued and taken effect in 
relation to the said commissioners, if this Aot liad not been 
passed, and the powers of the said commissioners had ooo- 
tinued in full force, and all decrees and orders made and all 
flnest amercements and penalties imposed and incurred re- 
spectively previously to the cosunenoement of thi9 Act shall 
and may be enforced, levied, reoovered and proceeded for, 
and all administration proceedings commenced previously to 
the oommenoement of this Act shall and mav be continued, 
proceeded with and completed, the IfetropoUtan Board of 
works being, in reference to the matters aforesaid, in all r»- 
qpeets substitoled in the place of tbe said oommissioners. 

By sect. 148, it is enacted as follows : 

All property, matters and things whatsoever vested in the 
IfetropoUtan Oommissioners of Sewers, except soeh sewexs as 
are hnreby vested in any ves^ or district board, and ezoepi 
such sewers as are not within the limits of the parishes and 
places mentioned in the schedule to this Act, shall be vested 
in the Metropolitan Board of Works; and all peraoos who 
then owe any money to the said Commissioners of Sewers 
or to any person on behalf of such commissioners, shall pay 
the same to the Metropolitan Board of Works or as tiiey may 
direct, and all monevs then due sad owing by or recoverabA 
from the said oommasioners shall be paid by or rsooveraMs 
from the MetropoUtan Board of Work% and all oontnicta, 
agreements, Ixmds, covenants and securities theretofore 
made or entered into with or in favour of or lyy the said 
oommissioners; snd all oontraols^ agreements, bonds, oov#- 
nants, sad securities made or entered into with or in favour 
of or by any fonner or other commissioners whldh under the 
said Act of the 11th and 12th yean of Her Majes^ were to 
take effect In favour of or against and with referenoe to the 
ssid MetropoUtan Commissioners of Sewers and are now in 
force, shall take effect and may be proceeded on and enforoed, 
as near as circumstances admit, in favour of, by, against and 
with reference to the Metropolitan Board of works as tUs 
same would have taken effect and might have been prooeeded 
on and enforoed in favour of, by, against and with i-efersnoa 
to the said Commissioners of Sewers if this Act had not been 
passed and the powers of such commissioners had continued 
in full force, ana any retiring pension or allowanoe granted 
under seoi 37 of the said Act of the 11th and 18th years of 
Her Majesty shall contfaiue payable on the like terms by tha 
said Metropolitan Board of works. 

By sect 225 it is enacted, that the amount of any 
compensation to be made under the said Act by 
the said MetropoUtan Board shall, unlcsss therein 
otherwise provided, be settled in case of dispnte by, 
and shall be recovered before, two justices, unless 
the amount of compensation claimed exceed 50il, in 
which case the amount thereof shall be settled by 
arbitration, according to the provisions of the Lands 
Clauses Consolidation Act 1845, which are appli- 
cable where questions of disputed compensation are 
authorised or required to be settled by arbitration. . 

By the Metropolis Management Amendment Act 
1862 (25 & 26 Vict. c. 102, s. 106), it is enacted th^t 
no writ or process shall be sued out against or 
served upon, and no proceeding shall be instituted 
against tiie MetropoUtan Board of Works for any- 
thing done or intended to be done under the powers 
of such board, under the Acts therein mentioned, or 
the said Act, until the expiration of one calendar 
month next after notice in writing shaU have been 
served on such board, and every such action and 
proceeding shaU be brought or commenced within 
six montl^ next after the accrual of the cause of 
action or ground of claim or demand, and not after- 
wards. 

Mr. Pettiward in Feb. 18C3 gave notice to the 
MetropoUtan Board of Works that he desired to 
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have his cLaim settled by arbitration, and as the 
parties did not concur m the appointment of a 
single arbitrator he appointed Mr. Charles Lee as 
the arbitrator to whom the said dispute should be 
ref epred and requested the said board also to appoint 
an arbitrator to whom the said dispute should be 
xeferred. 

The said bourd by an instrimient under their seal 
appointed under protest Mr. J. Oakley to act as 
arbitrator in the matter of the said claim. 

The said arbitrators before they entered upon the 
matters referred to them duly nomiuatcd and 
appointed me as umpire to decide on such matters 
on which they should differ or which should be 
referred to me under the provisions of the Lands 
Clauses Consolidation Act 1845. 

It was agreed between the parties that I should 
state my award in the form of a special case, and I 
have accordingly done so. 

It was also agreed between the parties that if the 
court should be of opinion that the said Kobert 
John Pettiward is entitled to have any sum of 
money awarded to him as compensation for the 
-damage occasioned to the land in question by the 
construction of the said sewer, the amount of such 
compensatioii should be 1500^ toge<iier with the 
costs of and incident to this arbitration. 

If the court shall be of opinion that I hare the 
power under the circumstances above stated to 
award that the said Robert John Pettiward is 
entitled to have such compensation awarded to him 
in this arbitration, I award the sum of 1500^ as 
sucfajcompensation, to be paid by the board to the 
sudfiobert John Pettiward, together with the costs 
of and incident to this arbitration. 

If on the other hand the court shall be of opinion 
that the said Kobert John Pettiward is not so 
entitled, I award accordingly. 

Watkin WiUUuM, for the claimant, contended that 
the words of the Act were sufficiently comprdiensive 
to transfer all the liabilities of the Commissioners of 
Sewers to the Metropolitan Board of Works. The 
only objection to the present case was, that it 
involved a retrospective rate, but that was provided 
for by the Act In Harrison v. Stideney^ 2 H. of L. 
Cas. 108, it was held, that there was no rule of law. 
which prohibits retrospective rates, and that Uie 
only question was, if the Act under which the rate 
was made either expressly or impliedly prohibited 
such a rate. The Act in that case (2 Will. 4, c. 50) 
used words very similar to those in this Act. He 
also cited the case of 

Th€ Levtl o/lIuU, 2 Str. 1127. 

Hellish, Q.C. (Jtajfmund with him) for the Board 
of Works, contended that the Act only applied to 
causes of action where proceedings were commenced 
at the time of the passing of the Act, or to liquidated 
demands. It would be unjust that an entirely dif- 
ferent body of ratepayers should have to pay this 
claim. There was no clause in the Act which 
transferred any general rights of action, and the 
words appeared to apply only to moneys and con- 
tracts which could be calculated and put down at 
the time of the passing of the Act, and any persons 
having claims for unliquidated damages ought to 
have commenced their actions before Uie Act came 
into operation* 

W, Williams in reply was not called upon. 

WiLLBS, J.— I am of opinion that the iudgment 
of the court ought to be for the pit The only 
difficulty suggested may arise out of the fact of 
the ix)wers of the Conmiissioners of Sewers, under 
the 11 & 12 Vict c. 112, having been trans- 
ferred^ to the Metropolitan Board under the 18 & 19 



Vict c 120, but that transfer was not in con- 
sequence of any change in the general policy of 
the Legislature with respect to the subject-matters. 
From the earliest time it has been an object of 
interest to the Government of this country, and it 
has from time to time attracted the attention of the 
Legislature, that the country should be preserved by 
an effectual draining and protection from floods 
and inundations, and commissions have from 
very eariy times been issued for the purpose of 
effecting tiiose benefldai objects, in the interest of 
the public and at the expense of those of the public 
who have derived benefit from the works of the 
sewers. That was the object of the Legislature in the 
passing of the 11 & 12 Vict, and 18 & 19 Vict. 
As it was an object which the Legislature did not 
think fit to acoom^isfa at the expense of private 
individuals, any special danuige which was done to 
a private individual in the course of making the 
system of sewers effectual, it was enacted by 
the dSth section of 1^ & 12 Vict c. 112, should 
be made good to him l^ the Commissioners of 
Sewers exercising the powers of the Act. lliey 
were to make improvements, and in the course ii 
doing so to carry their sewers through, across, or 
under any turnpike roads or any street or place laid 
out as or intended for a street, or through or under 
any cellar or vault, which may be under the pave- 
ment or carriage way of any street, and (if upon the 
report of the surveyor it should appear to be 
necessary) into through or under any land, what- 
soever ; therefore at the sacrifice so far of private 
individuals, and of their land. The language is 
with this qualification, *' making compensation for 
any damage done tfaerebr as hereinafter provided.** 
Now I think it is perfectly wdlesUbiished, that the 
meaning of the condition ** making compensation 
for any damage done thereby" is, that the making 
of the compensation should be a condition precedent. 
The act may be done, and upon the doing of the 
act, the making of the compensation becomes an 
obligation, call it a liaMlity or a debt, or what in 
this case may be considered a more usual term 
'< obligation." Kow the compensation is dealt with, 
and was made more distinctly the subject of obligat- 
tion, or the part of the Commissioners of Sewers 
by the 69th section: '*fuU compensation shidi 
be made out of such rates to be levied under this 
Act as the commissioners dull by their decree 
direct to all persons sustaining any damage 
by reason of the exercise of the powers of Ifais 
Aot ; and in case of dbpute as to amoont 
tiie same diaU be settled by arMtration in the 
manner provided bv this Act" If tiiere be no <fis- 
pute the damage u to be ascertained, and if the 
damage can be ascertained, whether by a surveyor or 
the opinions of skflled persons, the obligation woold 
be to pay the sum in moneys numbered. The 
obligation is a debt incurred by the commissioiiers 
by reason of their extfcising the powers of the Act 
whereby they become liable to make the compensa^ 
tion, but they are not to be personally liable. The 
compensation is to be paid *<oiit of such rates to he 
levied und» the Act as the commiadoners shall 
by their decree direct" That is to say, the OOtfa 
section chsrges the amount of compensation upon 
the sewers which it gives the commisrioners 
authority to make. And by the 70th and 77tfa 
sections conjointly it should seem, that if the Cook 
missioners of Sewers, under the 11 & 12 Vict c 112, 
were now in existence and capable of exercising 
ihoar powers, they might make a rate in dis- 
charge of the oUHgation wliich they incur. The 
fact that a considerable time has gone by is nicely 
an srgument of convenience. It is inconvenient 
for the debtor who is called vpon at a time when 
he might suppose that daim fc^gotten. It is also 
inconvenient to the creditor,, beoause it is 
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difficult for Mill to estidiliah the exiitenoe and the 
•extent of the claim 'which he makes. Then, as 
to the absence of any statate of limitations, wo 
can attadi no importance to it. Tfao only Taloe of 
it is tiiat which Mr. Mellish, in his argument, 
attributed to it, that it was probable that of debts 
the existence of which might be known, there 
ahonld be a copy left with the Coomiisncmers 
of Sewers, or the new board substituted in the 
yesr 1855 for the Commissionen of Sewers, who 
axe liable to those, but not to unliquidated 
. JiabiUties. But that argument, with deference, 
is not ad rem, because the liability might hare 
arisen the very day before the Metropolitan 
Board stepped into the shoes of the Commis- 
aioners of Sowen. l%e objection would only 
be dealing with the unliquidated character of the 
demand, not with the staleness of it. We axe deal- 
ing with a matter which ought to reoeiye the same 
consideration in 1865 as it would the day after the 
Act of 1855 came into force. Now we have to 
put a coostruction upon the Act of 1855, and say 
whether or not the Uability has lapsed with the 
Commissioners of Sewers whom that Act displaced, 
or whether it has been kept alive against the board 
which was put in tkmr place. 1 have already stated 
that it was a mere transfer for convenienoe of admi- 
nistering the powers of the Commissioners of Sowers, 
■and not by reason of anything in the principle. 
TheiQwas no reason, therefore, why the metropoli- 
tan board, or rather the public whom they represent, 
ahould be absolred from any liability to which they 
were exposed while the direction was in the hands 
of the Commissioners of Sewers. There is nothing, 
therefore, in the nature of the case, is there any- 
thing in the character of the Act, to induce U3 to 
4Dorae to such a conclusion ; or rather is there any- 
thing in the language of the Act, read by the hffikt 
-«f these probabilities, to show that it was intended 
that the obligation shoidd not continue ? Kow, the 
ilrst section which Mjpears to be material is sect. 
145, l^ which the Metropolitan Commissioners of 
Sewers are put an end to. Then, by sect. 146, the 
new board is to stand in the place of the conunis- 
aioners. Under sect. 147, ibiey may recover all rates 
made by the commissionerB. By sect 148, all 
property tested in the Commissioners of Sewers, 
except minor sewers vested in tiie vestries and dis- 
trict boards, is transf cned to the newBoard of Works, 
Mod all persons who owe any money to the Com- 
missioners of Sewers, or to any person on behalf of 
«uch commissioners, shall pay the same to the Metro- 
politan Board of Works, or as they may direct, and 
nil moneys then due and owing hv or leeoverable 
irom the said conunissioners shall be paid by or re- 
coverable from the Metropolitan Board of Works. 
Stopping at sect. 148, and reading it witii its 
kindred sections, it would seem to be dear that it 
was the intention of the Legislature that the new 
board should, with the exception of the minor 
•ewers transferred to minor bodies, stand in the 
«ame position as the Commissioners of Sewers. 
^Then. comes the section expressing more at large 
the intention of the Legislature, and inasmuch 
«a the language of sect. 181 is precisely ap- 
plicable to this case, I do not intend to maxe 
lurther observation on sect 148. Now, by sect 
181 all mortgages, securities, annuities and other 
. debts, and liabilities, which at or immediately before 
«uch determination or expiration may be charged 
on or parable out of all or any of the rates autho- 
rised to be levied thereunder, shall continue in full 
ioroe and be a charge on the same districts on which 
they were charged before. Here we have words to 
express the conclusion which, I think, the justice 
jmd good sense of the case would incline one to 
4VTive at. We haTo the large word <' liabilities,'* 
unnd we have that word coupled with a provision 



which, as I have shown, is strictiy applicable to the 
obligation of the Commissioners of Sewers to make 
compensation for the priTate property which th^ 
had taken away or injurioudy affected. Then, two 
arguments have been advanced for the purpose of 
showing that such mig^t not be the construction 
of the statute. One of them I have alrea^ 
adverted to ; the other is founded upon the doctrine 
or rule of construction, whidi may be shortly 
expressed, noecitur'a aociU, It is said you find this 
accompanied by provisions applicable to debts for 
fixed sums of money, and With madiinery that can 
only be applied to tiie gradual discharge of such 
debts ; therefore it is said that the word '' liabilities'* 
ought to be read liabilities eftudem generis, I felt 
rather disposed to accede to that argument, but to 
deny that the liability imposed upon the Commis- 
sioners of Sewers by this obligation was of a 
different character from any other debt which was 
due by reason of a contract being entered into by 
them. Suppose a contract for the construction of a 
large sewer, in which there necessai'ily must be large 
expense, for the payment of which the contract pro- 
vided, but the exact price of which was not deter- 
mined, you would say the claim for such extras was 
not a claim in moneys numbered; the contractor 
might claim 40,000/. for that in respect of which 
he might not get 20,000^, and so the board might 
well be in doubt as to what sum they should lay 
by for a sinking fund, as is mentioned in the 
latter part of the section. It is impossible to con- 
fine the section to the case of a debt which had to 
be precisely ascertained; it would exclude all 
debts of that character, and debts which were lik^ 
to accrue against conunissioners of sewers. There- 
fore I must reject the clause for the sinking fund. 
I cannot help thinking that which struck my 
brother Byles* mind is a strong argument the other 
way ; that the section deals distinctly with debts of 
a liquidated character and idl liabilities, because it 
povides in respect of mortgages, annuities, or debts, 
leaving out liabilities, that they should have priority 
as before ; that they should be marshalled agahist 
one another as befcnre, and the section resumes the 
word ^ liabilities " when it comes to give power to 
the Metropolitan Board to raise from time to time 
tiie sums becoming payable under or required for 
the payment of the said mortgages, annuities, secu- 
rities, debu and liabilities which it gives power 
to raise and pay in like manner as the expenses of 
the board in the execution of the Act. There seems 
to be^ therefore, no reason why this obligation of 
the conunissioners riiould be extinguished, and 
there is a reason why it should be kept alive. Tliere 
is the laneuage of the Act which says so, or at all 
events is large enough to meet it ; and, thertfore, I 
think tiie ri^t of Mr. Pettiward is not lost, and 
that he is in a position to claim compensation 
against the Metropolitan Board of Works for whatever 
might be the amount of his claim. 

Btlss, J. — ^I am of the same opinion, and I say 
nothing with respect to the rights of those who 
represent Mr. Pettiward's estates against the old 
Commissioners of Sewers. The onl^ question before 
us is whether the liability of the Metropolitan Com- 
missioners is transferred to the Metropolitan Board. 
Now, one cannot but approach the consideration of 
the question with a strong sense of the justioe of 
the claim. The district which would eventually 
have to pay for the sewer has taken a portion of 
Mr. Pettiward's estate, or a portion of the value of 
it Theestote has lost it, and the district has got 
it. One would look anxiously to see whether there 
be not in the Act of Partiament some transfer of 
this liability to the succeedhig body. Sect 148, it 
is plain, strips the Comudssioners of Sewers, the 
predecessors of the present def ts., of all property in 
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possession or action, all claims of any sort or kind 
vhich they may have had, and transfers them 
to their successors. Now, are not the liabilities 
transferred ? I entirely agree with every word 
which my brother has said abont the construction 
of sect. 148, which I suppose it is not necessary to 
enlarge upon. Whatever the effect of those words 
may be, tne general words of sect. 181, which uses 
the word *< liabilities" twice, apply to this case. With 
respect to the objection of Mr. Mulish, that the 
power of paying off the principal does not ai^ly to 
liabilities, with great deference to him it seems to 
me it does apply to liabilities, for it is a power 
which is to be exercised from time to time. In the 
ordinary course of proceedings those liabilities 
would be turned into debts as they now are. There 
will be then time for the board to apply the ma- 
chinery to pay off the principal debt ; tiievefore, I 
agree that the claimant in this case is entitled to 
the judgment of the court. 

Judgment Jot the pit. 

Attorneys for the pit., White and Co, 



JuM 25 and 26, I860. 

Pearson (app.) v. Tazewell (resp.) 

TwmpiJet Act — Exemption from more than one patpnent 
of toll on the same day-— Exception — Stage coach — 
" Public carriage^ — Carrier' e cart — 3 Geo, 4, c. 126, 
s, 65—16 ^- if Vict, c. 90, schedule D, 

A local turnpike Act impoud certain tolls on horses 
drawing(l) any coach, barouche, ^-c, or other suchlight 
carriage {fixcept stage coaches) ; (2) any stage coadi 
licensed to carry not more than nine passengers ; (3) 
any stage coach licensed to carry more than nine and 
less than sixteen passengers ; (4) any stage coach 
licensed to carru more than sixtem passengers ; (5) 
any caravan, tilted waggon, tilled cart, or other car- 
riage employed in carryina passengers for a fare; 
€Uid (6) every stage coach or other public carnage 
having more passengers than the same is Ueensed to 
carry, or ha^ng a areater weight of btgoage than 
authorised by law, or having passengers rimng on the 
top of such luggage, doid>le the toll otherwise charge- 
able. All persons were exempted from payment <(f 
toll more than once on the same day, exc^t in reqtoct 
of ^' stage coaches and other such public carriages " 
The reep, was a common carrier passing to and fro 
from Anto B. three days a-week, with a light covered 
tilted van on four wheels, drawn by one horse, using it 
principally and bond fide for the carriage of goods, 
but, as occasion offered, for the conveyance ofpassen' 
gers also at fixed rates. The resp, did not travel 
more than four miles an hour, and his cart was not 
licensed, but paid a duty of 2L 6s, 8d under 16 4* 17 
Vict, c,^, schedule D.: 

Meld, that, although the req>*s cart was a '^public car- 
riage," it was not principally employed Jor the con- 
veyance of passengers, and, therefore, not such a public 
carriage as a stage coach, ana therefore it did not 
come within the clause rendering " stage coaches and 
other such public carriage/* liable to pay successive 
toUs on passing and repassing through the turnpike- 
gate. 

This was a case stated by justices under 20 & 21 
Vict.c43. 

At a petty sessions holden in and for the borough 
of Bridgwater, in the county of Somerset, on Mon- 
day, the 24th April 1865, befora us, the undearngned, 
&c., two of Her Majesty's justices of the peace in 
and for the said borough, an information pref ened by 
Jesse Tazewell Thereinafter called the resp.) against 
Wm. Pearson (hereinafter called the app.^ under 
.Met. 55 of the statute 3 Geo. 4^ c. 126» dia^ng; 



for that be the-taid app., then being collector of the* 
tolls at the Bridgwater Eastern Tumpike*gate, in 
the said borough of Bridgwater, did, on the 18tb 
April then inst., demand and take from the said 
resp. a cpreater toll, viz. 4id,, than he was autho- 
rised to do under the powers of any Act of Pariia- 
ment, was heard and determined by us the said 
justices respectively being present, the said app. 
being also represented by his attorney. And upon 
such hearing tibe said app. was duly convicted before- 
us of the said offence, and we adjudged him to pax 
the sum of 4^., being the toll excessively takien, 
the sum of 2s, Od to be paid and applied according 
to law, and also to pay to the said resp. his costs in 
that behalf. And whereas the said app. being dia- 
satisfied with our determination upon the hearing 
of the said information as being erroneous in 
point of law, hath, pursuant to sect. 2 of the statute 
20 & 21 Vict. c. 43, applied to us in writing wiUiin 
three days af t^ the said determination to state and 
sign a case setting forth the facts and the ground* 
of such our determination as aforesaid, for the- 
opinion thereon of Her Migesty's Ckmrt of Common 
Pleas at Westminster. Now, therefore, we the said 
justiceB, in compliance with the said application oC 
the said app. and the provision of the statute, do- 
hereby state and sign such case aforesaid as follows z. 

At the hearing of the aforesaid information it 
was proved on the part of the informant, the respu 
in tins Appeal, that he was a common carrier 
living at Ashcott, about nine miles from Bridge 
water, and travellhig to Bridgwater and back three 
days in each week wUh a light covered one-horse 
spring tilted van on four wheels^ having two 
movable seats which could be put up and down 
as occasion required, with a small entrance in fronts 
and which was principally and bond fide used for 
and in the carrying ol goods, wares, or merdian- 
dise, whereby he sought his livelihood, but ooca- 
sionally only used in conveving passengers for hire. 
And on cross-examination he stated that the aaSd 
tilted van was capable of conveying as many as six 
passengers, but the average ti^n was not move 
than two. He charged a fare of 9cf. to each pas- 
senger from Ashcott to Bridgwater, and vies versa, 
and smaller fares varying with the distanoe for 
passengers over shorter portiona of liia route. 13iat 
he did not travel more than four miles an hour. Hiat 
on the 18th April then instant he passed throng^ 
Bridgwater Eastern gate, kept by app., on iiis way to 
Bridgwater with the said tilted van and one harse, 
and produced a ticket denoting payment of the toll 
of 44dL at another gate which dears the app.'s gate. 
On msvetum the same day with the same tilted van 
and the same hone, and having no passenger, the 
app. demanded of him a back toil of 4^ on the 
ground that the said tilted van was a stage coadi, 
or other such pub^ carriage within the meaning of 
the proviso in the local Act hereinafter mentioned, 
and the resp. paid it under protest The resp.'a 
van is not Uoensed as a stage coach, but he pays a 
duty of 2i:6t.8d under schedule D of le&lTVkst. 
c. 90, whidk enacts that tolls shall be paid 

For ermry oftRiags used b7 snj oonmion oairtar prinoipallr 
and bona Ms tor aod in the canylDg of £ood& warca, aadl 
merchandise, whereby he ahall aeek a llTeliiiood. wliei» • 
each carriage ehaH oooasionaOj only be used in conveyiog. 
paflBenMrs for hire, and In soota a maanar thai Ibe ataga 
coach dnty or any oompoBiHon for the same aball not be pi^<^ 
able nnder any licence by the Commiaaionera of Inland. 
Bevenne, where such last-mentioned eairiage ahall hare fonr 
wheels, S(<«.8dL 

The tolls imposed by the Local Turnpike Act^ 
8 Qeo. 4, c. Ixv., s. 34, are as follows : 

1. For every hone or other beast drawing any ooaeh; 
barouche, sociable, berUn, kuidau, chaise, calaafa, chair, 
phaeton, earavan, taxed oart» hearse, littei; or other aacfa light 
carriage (except stage coaches), a sum not exceeding the sum 
of f ourpence hal^nny. 

2. For every horse or other beast drawing any stage ooaeh 
HosBsed to oan7 in the whole InsMe and ontaide not mum 
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than nine p tiit B g OT^ * ■am not mnMMng the mm of ftmr- 
peooe hAlfpanii^. 

X For OTery oonM ov other beMt drawing any stage coaoh, 
Beensed to carry on the whole inalde and oatside more than 
nine and not exoeeding sixteen |>a8Songars» a sum not ezoeed- 
iag the sum of sixpence. 

4. For eTery horM or other beast draidng any stage eoaoh 
Uoensed to carry In the whole fauide and oataide more than 
■am not exoeeding die smn of elgfat- 



9k For eTery horse or other beast drawing any carayan, 
mted waggon, tflted cart, or other carriage employed In carry- 
ing passengers for a fare, a som not exoeeding the sun of 
fouipenoe haU^wnny. 

^7orenrery stage coach or other poblio caniage haTing 
more p a ss en gers than the same Is Uoensed to carry, or haTing 
a greater weight of luggage upon the top of the same than 
la anthorlsed by law, or haTing passengera riding npon the top 
of Mich luggage, doable the toU otherwise chaigeable npon the 
iKJcaea drawing sneh ooach or other carriage. 

By the 89th section it is prorided, 

That no nerson shall be subject to the payment of toll more 
thaaonoeinanyonedayfor passing and repassing with the 
aame hoTBe or horses through the same tnmpike^ except as 
hereinafter mentioned, snch person or persons prodncing a 
note or ticket denoting the payment of snch tot^ and which 
aote or ticket the coUoetors of the toU are hereby required to 
dallTor gratia on payment of the toUa as herstaiafter mentioned. 

By the iOth Mction it is enacted as foliows : 
ProTided ncTerthelesa, and be it fwther enacted, that the 
tolls shall be Mrable for orin rsepeotof all stage-eoaohea and 
other snch pablfc carriages, licensed or not licensed, for erery 
ttane of panlng and repassing through the same tnmplke on 
the same day, and that the siSd tolls shaU be payable ^ or hi 
respeot of all postchaiaes and other oarriages traTcUlng for 
hire, for passing and repassing through the same turnpike on 
the same day upon every time of a new hiring of such post- 
chaise or carriage last mentioned, on a ticket being prodoced 
denoting a new hiring. 

It was contended on the part of the def t^ the 
app. in the present appeal, that the hack toll was 
leffslly chargeable on the ground that the 40th 
•ectionof the local Act muat be held to refer to the 
toUs imposed by the 2nd, 8rd, 4th, and 5th para- 
graphs of the 84th section, and not to the 2nd, 8rd, 
and 4th only, inasmuch as those three paragraphs 
contemplated only the case of carnages licensed to 
carry passengers, and that to confine the liability 
to back toll to such carriages oiUv would render the 
words ''licensed or not licensed*^ meaningless. The 
nip. further contended that the resp.'s carriage came 
deariy within the 6th paragraph of the 84th section 
as a carriage employed in carrring passengers for a 
fare, and relied on the case of Eatwttt t. Bidmund^ 
12 L. T. Rep. N. S. b'i, as an authori^ that the tolls 
were chargeable upon that which is the haUt of the 
carriage, and that * as this was a carriage running 
regularly at stated times, not only for goods, but 
also for the conreyance of passengers, it was imma- 
terial whether, on any puticular occasion, there 
dianced to be a passenger in the carriage at the 
time of its passing through the gate, proTided, in 
fact, it was performing one of its regi^ journeys. 

It was also contended that the part of the 40th 
section referring to postchaises, which were only 
to be liable to toll upon a fresh hiring, supported the 
same yiew. And that the 40th section did not (as 
had been suggested) apply exclusirely to thetoUs 
imposed by the 6th paragraph, which was in the 
nature of a penal clause. We, howerer, being of 
opinion that the resp.'s tilted ran was not a 
^ stage coach or other such public carriage licensed 
or unlicensed" within the meaning of the said 
40th section of the said local Act, that it was 
bon&Jitk a carrier's cart used principally for and in 
^e carrying of goods, whereby the said resn. sought 
his lirelihood, and only occasionally used in con- 
reying passengers for lure, and trayelling less than 
four miles an hour, and being assessed as such 
under 16 & 17 Vict. c. 90, and baring no passenger 
on the occasion in question, was not liable to pay 
back toll, but was entitled to return free on tli^ 
same day with the same horse under the d9th 
section of the local Act ; and that the assessment of 
the resp.'s tilted van under 16 & 17 Vict. c. 90, 



and the restriction of travel to four miles an hour, 
by the Stage Coach Act, preyent it from being 
classed as a ''stage coach or other such public 
carriage, either licensed or unlicensed.'* That the 
term "licensed'' applies to coaches properly 
licensed under the Excise Act, and the term "un- 
licensed " to coaches defrauding the reyenue by not 
obtaining sudi licence ; whilst m this case the resp. 
has only a modified licence to carry passengers 
occasionally with his goods, and the Excise 
authorities being satisfied, the toll keeper ought to 
be satisfied also. And that the double toll imposed 
by the 40th section being on the y^cle, must hayo 
reference to the 6th paragraph of the 84th section. 
That the eyidenoe giyen before us brought the case 
within the operation of the statute 8 Geo. 4, c. 126^ 
s. 55, and we gaye our determination against the 
app. in the matter before stated. The question of 
law arising on the aboye statement therefore is, was 
the resp. liable^ or not, to pay a second or back toll 
in respect of his tilted yan with the same horse re- 
turning the same day without any passenger, under 
the terms of the said 40th section of the said local 
Act? 

Whereupon the opinion of the said Court of C. P. 
is asked on the said question of law, whether or not 
we, the said justices, were correct in our said deter- 
mination as aforesaid, and as to what further should 
be done or ordered by the said court in the premises. 
Giyen under our hands, &c. 

CampbeB Foster appeared for the apps., and ex- 

Slained and distinguished the two cases recently 
edded in this court respecting the payment of back 
toll by yans occasionally carrying passengers, viz., 
EatwM y. Ridmxmd, 12 L. T. Sep. K. S. 52; 
Comkg y. Carpttiier^ lb. 458. 

Ko counsel appeared for the resp. 

The Court resenred their judgment till the next 
day. 

CW. adv, vuU. 

June 26.— WiLLES, J. stated shortly the facts of 
the case.— The court reseryed its judgment in order 
to tidce time to consider the two cases decided in 
this court In tiie first of them it was dedded that 
a clause imposing double toll on any " stage coach, 
stage waggon, yan, carayan, cait, or other stage 
carriage for the conyeyance of passengers for pay- 
ment, hire, or reward," applied to licensed stage 
coaches proper, but not to yans or carts like the 
resp.'s. In the other case it was decided that a 
clause imposing double toll on any " stage coach, 
diligence, yan, carayan, or stage waggon, or other 
stage carriage conyeying passengers or goods for 
pay or reward," did include such a yan or cart aa 
the reBp.'s. Li the latter case the judgment of the 
court turned on the words " conyeying passengera 
or goods :" and the question was said to be whether 
the principal object of the employment of the cart 
was the cony^ance of passengers or goods. In the 
present case the clause imnosing double toll applies 
to "all stage coaches and other such public car- 
riages, Uoensed or not licensed." It was insisted 
for the app. that the words "not licensed" Included 
carriages not requiring a licence. On the other 
hand the argument is that the word "such" re- 
stricted the clause to carriages of the same sort as 
stage coaches — ^that is to say, carriages the principal 
object of the employment of which is the carrying 
of passengers. 'The magistrates yielded to the latter 
argument. It must be taken that they held that 
the resp.'s cart did not require a licence ; that it was 
a cart intended to cany goods, and occasionally 
passengers ; and that on those grounds they held 
that it was not " such" a carriage as a stage coach. 
On consideration, we think that that was not an in- 
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correct cotistraction of the statute, and therefore 
their judgment; must be affirmed. 

Byles, J.— I am of the same opinion. The aoth 
section of tlie local Act exempts all persons from a 
second payment of toU " exo^ as hereinafter men- 
tionefl." Therefore all are exempt except those 
clearly specified. The only exception is that of '' all 
stage coaches, and other such public carriages, 
licensed or not licensed.'' This is not a stage coach, 
but it is a public carriage. Then is it "such" a 
public carriage within the words of the Act ? It is 
a carriage used by a common carrier, principally for 
the carriage of goods and merchandise, and occa- 
sionally for carrying passengers. A stage coach is 
principally used for carrying passengers. There- 
fore, looking at this exemption, it seems to me that 
this is not '<such" a public carriage as a stage 
coach. It seems to me tiiat this is a reasonable con- 
struction, for if a number of people go each way on 
the same day, it seems right that they should pay 
toll, and the toll is charged in the fare. 

Judgment for the resp. 



COU&T OF BZOHECtUBB. 

R4?I>orled by F. Baiut and H. LnaK, £«in., DarrlttmMit-Law. 

June 6, 7, and 0, 18G3. 

Pearson v. The Local Board of Health of 
KnrosTOK-upoN-UuLU 

Rfpeid V Met, h& of the PubUc Ueidtii Act 1848 
(11 4- 12 VicL c. 63) iy sect. 34 of the Local Govern- 
MfHt Act 1868 (21 J- 22 Vict, c dSy-Effect of en 
sect. lOl of the MuUlmprovmeHt Act (17 ^ 18 Vict. 
c. ci.y— Offence under sect. 99 of the latter Act-^ 
Meaning of " back yard or other vacant ground or 
area " tn that section. 

The lOUt section of the Hull Lnprovement Act 1854 
(17 ^ 18 Vict. c. c/.) requiring certain particulars to 
oe furnished to the heed board of health in addi- 
tion to the particulars required to he stated for the 
approval of the board b¥ sect 58 of the Puhlic Health 
Act 1848 ai ^ 12 Vict, c 68^ is not repealed or at 
all affeeudy so far as such additional particulars are 
concerned, hg sect. ^ of the Local Govemmmt Act 
1858, which repeals sect. 58 of the Public Health 
Act 1848. 

Semble^ that sect. 99 of the HuU Improvement Act 
1848, which enacts that ^ every house to be con- 
structed shall have a back yard or other racant 
ground or area cf}en from eft« ground upwards 
of not less than eiaht feet^ extending from the 
main building for the whole length of such build- 
ing,** points to a yard at the back, and not to an 
open space at the side of the house; and that the 
leaving an open space of the requisite width at the 
side of the building was not a eompUance with the 
terms of sect. 99. 

Special case stated by the stipendiary magistrate 
of Kingston-upon-Huli, under 20 & 21 Vict, c 23. 

The app. Pearson on the 3rd Feb. 1865 was charged 
by resps. upon information or sununoDs before the 
•aid magistrate with having on the 22nd Noy. 1864 
committed an offence under sect 101 of the Hull 
Improvement Act 1854 (17 & 18 Vict c. oLj local 
and personal), by atten^ting to cany his plan 
into execution, and commencing tiie buildings 
referred to in such plan, before the plan had been 
approved by the local board, and upon the hearing 
of such information the sm. was duly convicted 
of the said offence and adjudged to forfeit and 
pay 40«. and also Us. for costo to be levied by 
distress, if not paid forthwith, with imprisonment 
ior twenty-one days in default of sufficient distress, 



unless such sum should be sooner paid. And tlie 
app. being dissatisfied, the following ease was 
stated and signed by the said stipendiary polioe 
magistrate on the 18th April 1865, for the opiniois 
•f the Court of Ex. 

The app. was charged with having committed 
two offences. The offence charged in the Hmk 
summons was the offence last mentioned in coatrmr- 
vention of the provisions of sect 101 of the Hull 
Improvement Act 1854, which enacts as follows ; 

That In additton to the partiealan reonlnd to to stated for 
the aiipraval of the loosl board, by Met S8 of the FabUo HatltiK 
Act 1S48, thera iball to famished to mOk board, by tto psnoa 
iatendiDgto build or rebuild any boose, or ooostmet any 
bnilding, a oorrect plan or plans of liie proposed bnlldlagv 
drawn to a scale, ftc., showlnff tto paiHoolari reqaiMd by tba 
said Act and this Act. omT which pkmikatt not te mtHW toS» 
exeeittioMt nor the buUding oommncei, mntU the emUlftan ehati 
have bten approved by the loeed board. 

The second summons (to which it is necessary to re- 
fer) was for an offence against sect 99 of the same 
Local Improvement Act, and charged the app. with 
having neglected to provide yards or areas of the 
dimensions required by that section, at the back of 
the houses built by him, being the same houses, &&, 
mentioned in the first summons. The words of sect. 
99 of the Local Improvement Act 1854 are as IoUows : 

Every house to to hereafter rebuilt, and every house to be 
hereafter built, at the comer of any street or nlace, shall have 
a back yard, or back area thereto. If the local board shall In 
such case deem it right that any such back yard or back srea 
should to made, and in that case such back yard or back area 
shall to of such dimensions as tto local board shall determine, 
and every house to to hereafter constructed on vacant ground 
(not tolng situate at the comer, ftc, or not being the site of 
any other hoose erected ttoreon immediately previoea to sncli 
construotioD) shall have a back ysi^d, or other veKomt groumd 
OHd area, open from the ground upwards of not less f * 
eight feet extending from the main ' ""* ' *" 
teitffth of wsth buOding, 



building, /IT the lehote 



provided that within that snaoe < 
sraa the psntiy, ooal-hbuse, and privy, not exceeding nhis fees 
in tolght, and not covering more than for^-eight superflcial 
feet of the atove area, may to there constructed. 

A plan (annexed to the case) was deposited by 
the app. at the office of the load board^ surveyor 
on the 20th Oct. 1864, and was laid before the 
works committee on the 21st, and was not approved by 
them; and on the 22nd Oct. the survevor gave 
notice in writing to the app. that his plan nad been 
presented to the works committee, by whom it was 
resolved that, as it appeared there would be no open 
space of eight feet behind such houses, such plan be 
not approved, but referred to the streets and hghting 
sub-committee. On the 27th Oct the proceedings 
of the works committee were confirmed by the 
local board, and on the 19th Nov. notice, under the 
seal of the board, was given by the surveyor to the 
app. that the decision of the works committee of 
21st Oct that the plan be not apjproved, was con- 
firmed. Notwithstanding the notices of the 22iid 
Oct. and 19th Nov. the app., on the 22nd Not. 
commenced building, and legal pooeedings were^ oa 
the 2nd Dec, authorised by the works committee 
against him for so doing before approval of the plan 
by the board, which proceedings were subsequently 
confirmed by the local board on the 29th Dec 

The app. contended before the magistrate that he 
had received such approval, and it was alleged, on 
his bdialf, that sect 101 of the Improvement Act 
1854 must be read as part of sect 58 of the- 
Public Health Act 1848 (11 & 12 Vict c 68), which 
latter section had been expressly repealed by sect 84 
of the Local Qovemment Act 1858 (21 & 22 Yict 
c 98), providing, in lieu of procedure under the 
repealed section, that the local board may make 
bye-laws, and that the local board had made such 
bye-laws; that a copy of them was delivexed to 
the app. by authority of the local board to guide 
him in reference to his said buildings, and that by 
No. 6 of such bye-laws the local board must, within 
a certain period, long since elapsed without their 
doing so^ either t^prove or alter the plan deposited 
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as they think neoetMUT' for the piyrpose of the 
Fublic Health Act 1948, and the aUtute inoorpo- 
rated therewith; and that any {ikn not altered 
daring that period mnBt be considered as approTed, 
and that the local board did not make any altera- 
tion, and the fonrteen days in the l^e-lav No* 6 baring 
eiapaed, the app. was jnstilled in bdiering his plan 
approred. 

The local board, contra, contended, that sect S4 of 
theliocal Goremment Act 1858 cannot affect sect. 101 
of the Hnil ImproTement Aet, for the latter section 
states that the requirements of it aie in addition to the 
particulars required to be stated for the approral 
of the local board by sect. 58 of the PnbUc Health 
Act 1848, and are independent of and cannot be read 
as a part of that section, so as to be affected by a 
repeal of leot. 58. That by sect. 4 of the Hull 
ImnroTement Act^ the prorisions cf sect. 58 of the 
Pablic Health Act are incotporated with and to be 
read as part of the Improvement Act, and so its 
pTOTisione are reserred to the local board, notwitb* 
standing its repeal. That the power to make bye- 
laws giren by sect. 84 of the Local Government 
Act 1858, being only given in lieu of the powers 
contained in the repealed 58rd section of the Public 
Heal^ Act 1848, and not in cases where recourse 
may still be had to the exercise of powers in a 
local Act identical with those in sect. 53, it may be 
doubted whether the bye-laws relied on by the app. 
were made under valid authority. But if operative, 
they could not supersede sect. 101 of the Improve- 
ment Act, which was independent of sect. 58 of the 
Public Health Act, and not repealed, and the local 
board had the option by sect. 28 of the Local Govern- 
ment Amendment Act 1861 of proceeding there- 
under. 

The bye-laws annexed to the case were made by 
the local board in 1880, and confirmed by the Secre- 
tary of State, and on certain occasions buildings 
may have been authorised by the board to be made 
in accordance therewith, but it did not appear that 
any such authority had been given within a con- 
siderable period now last past. A person calling on 
behalf of the app. at the surveyor's office, prior to 
the buildings being commenced, received from the 
derk there a paper copy of sudi bye-lawt(, but was 
expressly told that they were not the ** reguiaticms 
of the board" which must guide the aipp, in his 
buil^ngs, but such copy was not furnished by or 
by the authority of the local board. 

The printed regulations of the board as to build- 
ings, whidi are entirely distinct from the bye-laws 
had been delivered to tiie app.*8 agent, and such 
printed regulations are in aococdanoe with the 
provisions of the HuU Improvement Act, sect. 101, 
and not in accordance with Na 6 of the bye- 
aws. The local board prooeeided in this case solely, 
in pursuance of the said sect. 101, and not, and 
never had any intention of acting, under the bye- 
laws. App. was aware when he began building 
that his plan was objected to by the local board, 
because it did not show there would be a bade yard 
or other vacant ground or area behind such build- 
ing, such area b^g alleged by the local board to be 
necessary under sect. 99 of the said Improvement 
Act. There was no evidence before the magistrate 
indicating that app. believed when he commenced 
building that the course to be pursued by him as to 
the deposithigand approval of his planwas^regulated 
by the bye-laws. The magistrate found 'as to the 
offence under sect 99, Uiat the buildings had no 
back yard or back vacant ground or back area of 
any kind, but a vacant space at the side of each house 
16 feet by 8, the depth of the houses being 16 feet, 
and that such ojp^i space was covered by buildings 
to the extent of 40 feet, such buildings not exceed- 
ing 9 feet in height. He found, therefore, that the 
app. had left the full open space named in the Act 



at the side of each house, but none at the back. In 
the latter part of sect. 99 the words are " back yard 
or other vacant ground and area," &c., which may 
well admit of the construction that it may be at 
the side, and not at the back. The magistrate found 
the app. guilty of having committed an offenco ' 
under sect. 101 of the Hull Improvement Act as 
first hereinbefore mentioned, but as to the offenco 
under sect. 99, he was not satisfied that the app. had 
not complied with the Utend requiremenU of the 
Act, and ther^ore he found him not guilty on that 
charge. 

The questions for the court are : First, whether^ 
upon the above facts, the magistrate came to a right 
decision upon the construction of the said 99th 
section ? Secondly, whether upon the above facta 
(whether right or not in his decision as to the 99th 
section), he is right in deciding that in point of law 
the app.'8 plan was not approved by the board, and 
that the app. may be legally convicted under 
the said 101st section for commencing the buildings 
before his plan had received the board's approval. 

In addition to the sections of the Hull Improve- 
ment Act set out in the case the following sections 
of the Public Health Act 1848, the Hull Improve- 
ment Act 1854, and the Local Government Act 
1858 were cited and relied on in the arguments, and 
referred to in the judgment. 

The PubUc Health Act 1848 (11 & 12 Yict. c. 63) 
S.58: 

Fourteen days at least before ijegiimUig to dig or lay ont th» 
foundation of or for any now house, or to retmlld: any new bouM 
polled down, &c,the penon Intending so to build or rebuild ahall 
give to the looal board of health written notice thereof, toge- 
ther with the level or intended laTel of the eeUars or lowest 
floor, and the sitaatioa and oonstroction of the privies and 
cesspools to be buHt, ftc. or used in connection with such hruse^ 
and it shall not be lawful to begin to build, Aa snoh hoose oi- 
to bund, ftc any such privy, ftc. until the particulars so re- 
quired to be stated have been approved by the said local 
board. And In default of such noOce, or if any audi house, fto. 
be built, Ac, as aforesaid, without such approval, or in any 
rsspeot contrary to the provisions of this Act, the offender 
shall be liable to a penalty not exoeedhig AO/^ and the said 
local board may, if they shall think fit, cause such house, Ac. to 
be altered, pulled down, or otherwise dealt vrith as the oas* 
may require, and the expenses incurred by them in so doing 
shall be repaid by the offender, and be recoverable from him 
In the summary manner herehiafter provided. Provided always, 
that if the said local board fail to signify their approval or 
disapproval of the said particulars for the space of fourteen 
days after receiving such notice, it shaU be lawful to proceed 
according to such notice, if the same be otherwise in accord^ 
anoe with the provisions of this Act, ' 

The Hull Improvement Act 1854 (17& 18 Vict, 
c. cL), sect. 4, enacts, 

That the Public Health Aot IMS, and the several Acts sup^ 
plemental ibereto, save so f^r as any of the clauses and pro- 
visions thereof respectively are expressly varied, or aro 
repugnant to, or inconsistent with, any of the powers, pro-^ 
visions, or purposes of this Act, and except sect 1 and st* ots.- 
4 to 34, botti inclusive, SO, 103, 121, 188^ 141, 143, and IdS of the 
PubUc Health Aot 1848, and exoept the last proviso witlk 
lespect toexemptiooafrom rating ox sect. 88 of that Act, ai-o 
Incorporated with this Act 

Sect. 103 : 

That, if any sewer, drain, privy, cesspool, ashpit, tmildinff, 
or other work, be made or suffered to continue contrary to any 
of the provisions of this Act, or If any person, without the 
ooDsent of the looal board, make, rebuild, dear out, Ac., any 
sewer, Acl, which has been ordered by them not to be so made, 
or (as the case may be) to be demolished, stopped up, or 
amended, every person so offending shall for every such 
offence forfeit a sum not exceeding U ; and for every day after 
(he first during which the offenoe oontinnes, a sum not ex- 
ceeding 10s., &0. &a 

The Local Govenunent Act 1858 (21 & 22 Vict, 
c. 98) sect. 84 : 

The 58rd and 73nd sections of the PubUc HeaUh Act 1848 
diall be repealed, and hi lien thereof be it enacted as follows : 
Every local board may make bye-laws with respect to the 
following matters (that is to say)—!. "With respect to the 
level, wath, and construction of new streets, and the pro- 
visions for the sewerage thereof. 2. With respect to the 
structure of walls of new buildings, for securing stability,. 
and the prevention of fires. 8. With respect to the puffleiency 
of the space about buildings to secure a free clrculatlou of sir, 
and with rospeet to the ventilation of buUdlngs. 4. Wiib, 
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dosing of iraildliigB or pArts of boQdlngB unfit for bonun 
faAbitadon, and to prohibftlon of their om for ni6h hAbttation. 
And they m*y f orther proride for the obeenrinoe of the aame 
byenecttng therein saen provielons m they think neceweiy m 
to giTing notioee, deposit of plans; &c^ by persons Intuidlngto 
Uy oat streets or oonstmet buildings, u to inapeetfon by the 
local board, and as to power of tibe loeal boaa^ to remove 
alter, or poll down any work begun or done in oontraTentlon 
of inch bye-laws. 

The following were the bje-lawt on which the 
app. relied : 

i. Daring the said period of one month the loeal board 
ahail either approve the said plan and seetlon or alter the 
eame as they think necessary for the parpoee of the Pablle 
BealA Act 1848, and the statataa Inoorporated therewith, and 
«ny plan or section of which notice has been ao glrea, which 
is not altered daring that monUi, shall be considBred as 
Approved by the local board. 

ft. Foorteen daye at least before beginning to dig, Ac , 
foondations of any new bottdings, Ao, notice theraof with * 
plan, ft&, showing the straotore of the waUe and space aboat 
the bonding for seeming a ftee Tentiletion of air, fto^ to be 
given to the local board under penalties for default 

6. During that period of foaxteen days the local board 
ehall either approve the plan, Ao, or altar the same as they 
think necessary. ACf end any plan, Ao^ which is not altered 
during thet period shall be considered aa approved by tiie 
ioeal board. 

MeiiUky Q.O. (with PkUbiid:) for the retpf . 

P. ThonoMon, contra, for the app^ citing 
Dwarris on SUtutea, 2nd edit n, 6S1 ; 
3aademanY.Bteack9B,&0.96i 6 L. J. 298, Q.B. ; 
Whkmttre t. BedfonL 'd IC & O. 9; s. a nom. 

jmtmoreY. Wlnlo^ 18 L. J., K.8., 55, 0. P.: 
Potoe2/T. rAoe«u,llL.T.Bap.K.&786; ML. J. 

71,0. P.; 
Rex T. Jfrnekeder Waterworkt, 1 B. ft C. 680; 8 

D. ft B. 20 ; in error, nom. Bex r, Moteleu. 2 

B.ft0.226j 8D.ftE.885; 
i^iotm ▼. The Local Boardof Health of ffoMkead, 

7 L. T. B«pi N. 8. 882: IE. ft a 601; ^L. J. 

25^ Ex., was also raferred to. 

The 80ope and tabstance of the arffnments are 
contained in the judgmenta, and theretoe it is not 
necessary to set them out here. 

CWr. cu/ir. vuU, 

June 9.— Martin, B.— With respect to this case, 
which was argued before mv brother Channell and 
myself on Tuesdav and Wednesday last, I belieye 
we are both of opuiion that the justice was rights 
and that the conyiction should be affirmed. Now, 
the charge against the deft, was, that he had com- 
menced a building before a plan which he had sub- 
mitted to the local board had been approred of by 
them, which is a matter enacted bv the 101st 
section of the Kingston-upon-Hull Improrement 
Act 1854. For the purpose of understanding that 
Act of Parliament, recourse must be had to the Act 
for promotmg public health, passed in the year 
1848, the Hull Improvement Act having been passed 
in the year 1854. This Act of 1848 seems to be the 
first of these Acts, and amongst other sections con- 
tained in it there is the 58rd section, which enacts 
that '< Fourteen days at the least before beginning 
Ao dig or lay out the foundations of or for any new 
house," a certain notice shall be given to the local 
board of health of the level or intended level of the 
cellars or lowest floor, and the situation and con- 
struction of the privies, Ac, to be built or used in 
connection with such house, and a variety of other 
matters, and the local board may, if they think fit, 
cause the house to be altered or pulled down, &c &c 
That Act having been passed in the year 1848, the 
lOlst section of the Hull Improvement Act 1854 
enacts that, in addition to the particulars required 
to be stated for the approval of the local board by 
the 63rd section of the Public Health Act 1848, 
there shall be furnished to such board, by the person 
intending to build or rebuild any house or construct 
juiy building, a correct pUn or plans of the proposed 



building, drawn to a certain soalc^ ^ and which plan 
shall not be canied into executiott, nor the buildinK 
eom m anoed, until the same plan shall have been ap- 
proved of by the local boiid." Now, that section beins 
oontained in the Hull ImpKovement Actwhidi passed 
in 1854, by the 84th aeelftoQ of another and public Act, 
namdy, ttie Local CtovMmment Act 1858 (21 & 22 
Vict c 98) it was enacted that the 58rd section of 
the PubUc Health Act 1848 should be repealed, and 
in lieu thereof it was enacted as foUows: ^That 
every loeal board may make l^ye>laws with respect 
to the following matters, that is to say, the \eyel 
and width of streets, the stmctuie of walla of new 
buiUings, the suiBciency of the space about them 
so as to secure proper ventilation, and the drain- 
age of buildings;" and then it enacted, *< that fhej 
(the local board) mav farther porovide for the obser- 
vance of the same hf enacting therein such pro- 
vision aa th^ think neccsssry as to the giving of 
notices, aa to the deposit of plana and sections by 
persons intending to lay out streets or construct 
buildings and aa to inspection by the local board, 
provided that no such bye-law ahall affect any 
building, whfeh shall be erected beftm the date of 
the Act" The local board of HuU acted upon that 
power, and made liye-iaws which were approved ci 
by Sir George Lewis, the Secretary of Static on the 
14th Aug. 1860. They made bye-lawa witli reepect 
to the giving of notice and the deposit of plana by 
the person intending to make such streets or to con- 
struct buildings. The fifth of such bye-laws 
directed that foorteen days at least before the 
beginning to dig or lay the foundation of any new 
bidlding, Ac, the person intending so to build shall 
give to the local board of health written notice 
thereof, together with a plan and section of the 
intended building showing the stmctureof the walls 
and space about the bnilcung for securing the free 
circulation of air, and the nroposed arrangements for 
ventilation together withthe intended drainageof the 
building, and the water^osets, privies, ashpits, 
and cesspools in connection with the building ; and 
whoever offends against this bye-law shall forfeit to 
the local board a sum not exceeding 6L** ; and the 
sixth bye-law declared that '^ dnring that period of 
fourteen days the loeal board shall either approve 
the plan and section, or shall alter the same as thi^ 
think necessary for the purposes of the Public 
Health Act 1848 and the statutes incOTporated 
therewith ; and any plan or section which is not 
altered during that period ahall be considered 
as approved by tiie local board." Now what took 
plaoe in this case was, that upon the 21st Oct Hr. 
Pearson, who propoeed to build certain houaea 
within the jurisdiction of the Hull Improvement 
Act 1854, laid a plan before the local board, 
which plan showed four houses proposed to be 
erected, and spaces which were sufl&raent within 
the 99th section -of tiie same Act provided 
it was not obligatory men him to have those 
open spaces at Ae badL Tttej were of a siae sufil- 
cient, Imi ikejf wrt at lAs sufe. Now, that being 
done upon the 21st^0ct, upon the 22nd Oct a letter 
was written to him by the surveyor of the Hull 
local board, dated from the surveyot^s office of the 
local board of Hull, to thia effect : <' Sir,— I beg to 
inform vou that your plan for the erscti<m of four 
houses m Villarpiaee was presented to the works 
conmuttee yestwday, and it appearing there 
would be no open space hdnnd such housea, it waa 
resolved that such plan be not approved iA, and be 
referred to the sub-committee." It is also found 
in the case that the proceedings of the works com- 
mittee were confirmed hy the local board on the 
27th Oct. 1864, which was within the fourteen days: 
What the result of the watching and lighting sub- 
committee, in opposition to the committee who 
caused the letter to be written on the 22nd Octt 
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wn 'vre do not know ; bat, after the expintioii of 
fourteen days, what waa done by the ftnt oommittee 
(that la, the works committee) was approTed of, and 
chat was again afiprored of by the local board itself. 
Mr. Pearson thou^t fit, notwithstanding the com- 
monication to hun, to proceed to build ; and the 
^nestion is, has he oommitt»l an offence within the 
101st aection of the Hull Improvement Act 1854 ? 
We axe of (^[linion that he has'. Now, it seems to 



me^ with respect to this matter, that the points made 
by Ifr. Thompson were^ firrt, that the 101st section of 
the Hull ImproTement Act was gone entirely. We 
think deariy that that is not so^ for that section ex- 
piessly says that, ''tii oddS^iba to the particalars re- 
qnired to be stated for the 9puNiiwa!k of die local board 
by the 58rd section by the Public Health Act 184a, the 
local board shall be f nndshed with such and such 
IMtfticnlars." It sesms to me that the repeal of this 
58cd section by the 84tili section of the Local 
GoTemment Act 1868 does not at all effect the 
absolute enactment of the lOlst section of the Hull 
ImproTement Act 1864. That 84th section says 
that the 68rd section shall be repealed, but that 
bye-laws maybe made in lieu thereof; and such 
bye-laws were made. At first it was supnosed that 
those bye-laws had not been complied with by the 
local board. I own it seems to me that they hare 
been oompHed with, almost to the letter. The plans 
were shown and submitted to the committee and to 
the local board of health. It has bean contended 
that it was necesssvy that the local board of health 
should within fourteen days state that they approved 
of the plan, or that they ought to have altored it. 
Now how^by posdMUty could they alter it ? It was 
impossible to do that It seems to me it was quite 
euffident for them to say, "We disapprove of your 
plan, and we insist that your open space should be 
at the bach of ,the house, and not at the side of it ; 
and inasmuch as you have no means of giving an 
open space €U tke ftodb, when we tell you that, we 
tell you not merely that tlie thing is to be alteored, 
but that it cannot be altered, no alteration can be 
made in it ; and in our judgment, if this house is 
permitted to be erected in the way you propose. 
It would be a contravention of the Act of Par^ 
liament, by reason of its not having this open 
space at the back of the house." It seems to me 
tiiat they have complied with this bye-law in the 
only way in which, by possibility, they could have 
complied with it. If they could have altered the 
plan so as to have shown an open space at the back, 
It mav be they ought to have done that, although it 
would have left the intermediate space between the 
two sets of houses, the two proposed buildings, 
unoccupied at the time. I think the bjre-law was 
eubstantially complied with, and that within fourteen 
days of the deposit of the pbm they have altered it 
by stating:, '* We disapprove of this open space to 
be at the side, and we will insist upon its being at 
the back." Mr. Thompson argued, and he seems to 
have argued to a considerable extent to the satis- 
faction of the justice, that the 99th section of the 
Hull Improvement Act does not enact that the yard 
or open space shall be at the back. My own im- 
pression as to the true construction of tms section 
Odthough one would desire in a matter of this kind 
that eveiything really should be enacted in such 
language that those who run mi^ read, and that 
there £ould be no discussion about it) is, that it is 
unfortunate that there were any woids introduced 
auch as the words, ^* or other vacant around and areoy" 
wUch raise this discussion. I think, construing 
this Act of Parliament (as I have more than once 
said I think it ought to oe construed) with a view 
of ascertaining what is the real meaning of the 
Legislature, taken with the circumstances ascer- 
tained, that the open space should he at the back 
oi the house because it was to extend ** from the 



main buil<Ung for the vMe knffth of the ImUdingi* 
and that, coupled with the 97th section, shows that 
what the Legislature really desired was, that there 
should be an open space of twenty feet in front, and 
an open sp%oe to taat extent at the hack, so that 
there should be a thorough ventilation for the use 
of the inhabitante (tf houses of this character and 
description. In my judgment, therefore, I think 
that there was an offence against the 101st section, 
and that it was a building made contrary to the 
piovisions of this Act, for it was made contrary to 
a provision which enacted that before anything was 
done it should be approved of by the local board. 
I think, when the local board has the jurisdiction^ 
which is clearly given to them in this case, to exer- 
cise a judgment witii respect to the matter, that the 
deft had no right in the face of that disapproval to 
take the matter into his own hands, and in direct 
defiance of the disapproval of the local board to 
proceed with his building. If, in reality, the local 
board were wrongs I imagine the app.'s proper mode 
would have been by a proceeding in the Court of 
Q. B. to compel the local board to act in pursuance 
of the Act of Psrliament. For these reasons, I 
think the conviction of the justice was correct, and 
that we oiH^t to answer sufficient of the questions 
which he proposes in the affirmative, and in support 
of his conviction. It is not, I think, necessary for 
us, as I have before said, to give an absolutely con* 
durive judgment upon tJie 99th section, and I own 
it would require much argument to convince me 
that Mr. Mellish's argument is not right, viz., that 
the ''vacant ground and area " must he at the back 
of the building. 

Chaxkbll, B.— I also agree with my brother 
Martin in thinking that the conviction in the fint 
case should be aflLrmed. The information charges 
that, the deft., being a person intending to biSld 
certain houses describ«l in the information fur- 
nished to the local board of health a correct plan 
of such proposed building, as required by the stat- 
ute ; but that he unlawf idly commenced such build- 
ing before the said plan was approved by the said 
local board. That is the offence which is charged 
in the information. The question is, whether the 
deft., on the facts before us, can be said to have 
been guilty of that offence so as to render himself 
liable to a penalty. Now the penalty is imposed by 
the 108rd section of the Hull Improvement Act, if it 
is imposed at alL I will consider presently the 
argument which has been addressed to us upon the 
question, whether the words of the lOSrd section are 
large enough and distinct enough to hit the offence 
which the information charges against the deft. I 
will consider that question presently and secondly. 
But the offence under the Act is a different question 
from the one whether the penallhr clause (sect. 108) 
is large enough to include it. The offence charged 
in the information under the Act, is the offence of 
commencing the building before the plan which the 
deft had submitted to the board of health had 
been approved of by them. That seems to me to 
render it necessafy to consider the two sections of the 
Act together, the 101st section and the 99th section. 
Now it was said with reference to the 101st section 
that it had dropped altogether. The argument 
was, if I understood it, that the machinery contem- 
plated by the 101st section could no longer be carried 
out, and that the section must be considered as one 
that was now to be excluded from our consideration; 
and the ground on which we were asked to come to 
that conclusion was, that the lOlst section pro- 
vided that, in addition to certain particulars required 
to be stated by the 63rd section of the Public 
Health Act 1848, there should be also furnished 
such other particulars as are required by tho 
Kingston-upon-HuU Iminx>vement Act. Then it 
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xra% said that by an Act which puaed in the year 
1958, the 63rd section of the Public Health Act 
had been repealed, and that the neoesMury and 
unavoidable consequence of the repeal ti that 
63rd section was to render entirely nugatory the 
lOlst section of the Hull Improvement Act, so far 
as that Act required additional particulars to be 
delivered. I cannot accede to that argument. It 
appears to me that, of the particulars which were 
delivered, the plan required to be delivered by the 
101 St section was one which the board of health 
had not approved of ; then the case is so far an 
offence under the Act, although a doubt may arise 
how far the provisions of the Board of Health Act 
are preserved and continued stringent and opetar 
tivo by virtue of the bye-laws that were made. Now 
then we must consider the 99th section and, if I 
were called upon to give a decisive qpinion upon 
that point, I should adopt the argument which 
Mr. Mellish has suggested, namely, that this 
pointed to a yard at die back of the hoose^ and not 
to an open space at the gide, I agree with respect 
to the words " shall have a back yard," that there^ 
** yard " is associated with the word " back ; " but 
when we come to the next words, *^or other vacant 
ground and area," it does not say '< vacant ground and 
*axea at the back," and, so far as that goes^ it gives 
rise to the doubt that has been forcibly presiwd upon 
us by Mr. Thompson. But, although those words, 
so far considered, let in a little doubt and difficulty, 
they are to my mind considerably, if not entirely, 
cleared up by the other words to be found in the 
next line, "extending from the main building for 
the whole length of such building,'* I therefore agree 
that, when we look at the other clauses of the Act 
which seem to throw some light upon the subject, it 
was intended to provide for a yard or open space at 
the backy and not one at the side. This is giving a 
oonstruction to the Act which would tend to carry 
out its main object, which contemplates the erection 
of many houses in the same line fronting what may 
be called a street, houses adjoining and contiguous 
to each other, and the object of the Act will be best 
attained, as I think, by holding it to apply to the 
urea or yard at the back. Supposing that to be the 
construction of the Act, it seems to me that the 
offence which this information charges is established 
OS against the deft., because the matter was one 
over which and upon which the board of health 
liAd a right to express their opinion. It was not, as 
it appears to me, a matter entirely foreign to their 
official duties, and if they had a right to take this 
matter into their consideration and to disapprove of 
the plan, then it appears to me that the offence 
tdiarged in the information is sufflcientiy established 
to call upon us to support the conviction. Then 
comes in the still further question, namely, 
was the plan in point of fact disapproved of? 
Now, I think the plan was disapproved of. 
I do not propose to repeat what my brotner Martin 
lias said upon the subject ; but it appears to me, 
upon the facts stated in this case, that there was, in 
potut of fact, a notification by them to the app. that 
the plan which he had so sent in for consideration 
to the board of health was one which they would 
not approve of. The argument was that, applying 
the provisions of the bye-laws, the plan was not dis- 
approved of within fourteen days, but it was taken 
And approved of. Now I think there is sufficient 
evidence to show that a competent body, of com- 
petent authority, did within fourteen days disap- 
prove of the plan that was submitted to it. Althou^ 
it was sent to another committee to consider, &a 
concurrence of the second body in the disai^iroval 
of the first could not, in my opinion, render the dis- 
approval communicated by the first body other than 
a disapproval within the section. There is only one 
other question to be considered, namely, whether, sup- 



posing an offence upon these facts is made out cofor 
trary to the provisions of the Act, there is any 
section in the Act which enables a magistrate sum- 
marilv to convict in the penalty in whidi the magis- 
trate has here convicted. I am not at all blind to* 
the force of the argument which has been addressed 
to us by Mr. Thompson as to the meaning whiclv 
ordinarily would be attadied to the word ^ building *" 
in the lOSrd section. I coocur in tiie view thioim 
out early in the coarse of the argument of the* 
second case by the Lotd daet Baron (although his. 
Lordship did not hear the avgument on the first case,, 
he did hear the argnment on the second, bnt 
both cases involve points common to bothX 
when his Lordship intimated, at first, that looldng 
at the 103rd section alone, the word '* building"' 
could not properly receive that construction which 
the resps. contended for in order to sup^rt this 
conviction. If I were limited to the view to bo 
gathered from the lOSvd section only, I should 
certainljr feel the force of the first impression upon 
the subject, and of the argnment whi<£ Mr. Thomp- 
son has pressed upon us. Admitting the maxins 
of ffofohr a eodis in cottstming words of this 
description, such as the word **buildiog," I feel 
myself quite at liberty to go into the earlier 
sections of the Act of Parliament, and not to limit 
the word " building ** simply to thieit intet-pretation 
which oug^ to be put upon it if I looked 
only at tl^ words which precede it in the 103rd 
section. I think the sects. 96, 97, and 98 fully 
entitie us, without infringing the ordinary rule of 
construction, to put a larger construction upon tho 
word '< building" than in the 103rd section Mr. 
Thompson has admitted. I think there is a good 
deal in the argument suggested by Mr. Mellish^ 
that in a given order the statute proceeds to deal 
with the different matters, *< sewers, Sc.,** in onc^ 
'* drains '* in another, ** privies" in another, *^ cess- 
pools" in another, "ashpits" in another, and last 
"buildings," buildings being a much more com- 
prehensive term, and involving sects. 96, 97, and 
98 ; and therefore we are clearly entitled to hold 
that the word " building " in sect. 103 carries with 
it that meaning which would support the informa- 
tion. I come to this condnsion more satisfactorily 
to myself, believing that it does not infringe upon 
any well-known settied rules of law, and that we 
are carrying out what I cannot in my own mind 
doubt was the intention and the policy of the 
Legislature in passing this Act I think, therefore,, 
that the conviction should be affirmed. 

MABTDty B. — ^If we are to give a formal answer to 
the questions, the answer to the first is, that wo 
decline to give any answer to it ; bat that upon the 
above statement we think, whether the justice 
was right or wrong in his decision as to the con- 
struction of the 99 th section, that his decision 
that the def t.'s plan was not approved by the board 
is in point of law right, and that the app. was 
legally convicted under tiie lOIst section for com- 
mencmg to buUd without the consent of the board. 

• Pollock, C. B. and Brahwell, B. were not 
present during any part of the argument 

^^^^ Judgtnent for the rejy». 

June 7 and 23, 1865. 

Sake v. Saxb. 

The Euainmrovement Act 1854 (17 fr 18 Vict, c a.) 
ss. 97 ana 103— Construction of— Offence under sect. 
97, whether within the penalty dauee^ sect, 103. 

To constitute an offence within the penalty clause 
{sect. 108) of the Hull Improvement Act 1854 (17 j* 
18 VicL c. ei.y, which enaeU thai ^'■if any building 
be made or suffered to oontinue contrary to any of 
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the provisiona of this Act, every person so offendina 
shau for every such offence forfeit a <um not exceea- 
ti^ 5I, cmd for every day qfter the first during which 
the offence continues, a sum not exceeding 10s., the 
imU/Ung must have been made, as well as continued, 
ctmtrary to the Act ; ami therefore the offence, under 
sect. 97 of theAu, of using as a dweUing-house, 
without the previous consent of the local board, a house 
without the requisite street or ckar open space in front 
thereof, is not conqnrehended within the penalty clause, 
secL 103. 

So held by Pollock, C. B^ BramweU, and OumneU, 
BB. (dissentients Martin, B,) 

Sabaequently to the charges contained in the 
previoua special case, the app. on the 17th March 
1865 iras charged by the resps. with an offence 
against sect 97 of the Hull Improrement Act, by 
hiiTing, on the 9th March, unlawfully caused to be 
used as a dwelling'-house a certain building without 
the prerious consent of such board, there not being, 
or adjoining or belonging thereto, or occupied there- 
with, either a street or a clear open space in and to 
the full extent of the front thereof, not less than 
twenty feet in width ; and upon hearing of the infor- 
mation the app. was duly conyicted before the said 
magistrate and adjudged to forfeit and pay IL Is, 
and 6<L for costs to be levied by distress, &c., with 
imprisonment, Ac, as in the previous ca^, in default 
of sufficient distress, &c., whereupon at the app/s 
request the following case was stated and signed by 
the said magistrate on the 27th April 1865. 

Upon the hearing of the above charge the whole 
of the evidence affecting the two former summonses 
in the previous case was, at request of the app. and bv 
consent of the resps., agreed to be taken as proved. 
The magistrate expressed his opinion that the evi- 
dence adduced in reference to the charges under 
sects. 101 and 99 could not affect the le^al liabilities 
of the app. under sect. 97, as the plans furnished by 
him under sect. 101 related only to buildings then 
intended to be erected, and in nowise affected the 
use of such buildings, the legal provisions as to 
which are contained in sect. 97. But if the court 
shoidd consider such course desirable or proper, it 
may be assumed that the magistrate finds all the 
facts found by him iq the previous case as to the 
offence under sect. 101 as facts also found in the 
present case. 

The facts found by him as to the present case are 
as follows : 

The words of sect 97 of the Hull Improvement 
Act are as follows : 

Th*t any bollding after the eonunenoemeiit of this Act 
baJlt, or any building after, fta, rebailt (except on the site of 
ft building need immediately before the pulling down thereof 
as a dweUing-hoaae, or any part thereof reepeotiTely, or any 
buOding before the commencement of this Act built and not 
then need as a dwelUng-honae, or any part thereof, shall not, 
without the previous consent of the loc»l board, be used as a 
dwelltng-bouso, except only during such time as there is 
adjoining or belonging thereto, or occupied therewith, either a 
street or a clear open space in and to the full extent of the 
front thereof, and of not less than twenty feet in width, and 
no building not at present occupied as a dwelling-house shall 
be conTorted into a dwelling-house without previous notice and 
plan being deposited and approved by the local board pre- 
cisely as reqmred for the construction of new houses and 
bnUdhigs. 

App. had recently built four dwelling-houses in 
▼ilia-place, not on the site of any dwelling-house 
previously pulled dovm. Legal proceedings have 
recently been taken by the local board against app. 
for commencing the same before approval of his 
plan. Subsequently to the conviction of app. in such 
proceedings he completed his houses, and has since 
caused them to be used as dwelling-houses without 
the previous consent of the local board. There are 
houses in Villa-place opposite to app.'s four houses, 
which were built prior to the passing of the Hull Im- 
provement Act, 17 & 18 Vict. c. ci., and have been 
[Mao. Cas.— Vol. ni.] 



continuously and now are occupied by different 
tenants. 

Villa-place is entered from the Hessle-road, 
such entrance, for the space of fifty-six feet being 
10 feet 6 inches wide, and bounded west by a dead 
wall, east by west end of a dwelling-house facing 
the Hessle-road. VUla^place commences at the end 
of such fifty-six feet from the Hessle-road, and previ** 
ously to the erection of app.*s four houses consisted 
on the west of a row of ten houses, east of open 
palisadings, which were boundaries of gardens 
belonging to houses in a parallel line to, but sixty feet 
and upwards from the said row west of Villa* 
place. From the palisades to the said row, west 
of Villa-place there was a space of seventeen feet. 
There are no houses east of that space seventeen feet 
in a line with the palisades, except those recently 
built by app. Such seventeen feet space is 
bounded west by the row of ten houses, east by 
the palisades and boundaries, and by the app.*s 
four houses which are in a continuation of the Une 
of such palisades. Part of such seventeen feet is 
appropriated as gardens or inclosures in front of 
the row of ten houses west of Villa-place, of the 
width of four feet, which gardens are bounded east 
for the whole length of the ten houses by an 
iron railing set in stone ; and part of such seventeen 
feet is appropriated as a flagged footway, two 
feet wide, adjoining such railings, for the whole 
length of the ten houses, and the remainder of 
sud^ space of ten feet six inches, bounded east in 
part by the palisades in front of the gardens east of 
such road, and in other part by the app.'s four houses. 
At the end of the ten houses farthest from 
Hessle-road, there is a wall built partially across 
such space of seventeen feet to the extent of (the 
said sinall four gardens and flagging) six feet or there- 
abouts, leaving a gateway ten feet wide or there- 
abouts (in continuation of the said road ten feet 
six wide), through which carts, &c. can pass to the 
parts beyond, which at present are not built upon 
on the west side, and carts, &c., passing through 
such gateway can turn so as to go back to the 
Hessle-road. But there was no evidence as to the 
ownership of such parts beyond, nor as to the right 
of carts, &c. having business at any of the houses in 
Villa-place to pass through such gateway for the 
purpose of turning as aforesaid. 

The magistrate found on these facts that there 
was never a street nor a clear open space adjoining 
or belonging to the app.'s four houses, or occupied 
therewith, in and to the full extent of the front 
thereof, and of not less than twenty feet in width ; 
the only space in front thereof, including garden, 
flagging, and roadway, being only seventeen feet from 
app.*s houses to the opposite houses. 

The questions for the court, upon the facts, 
aie: 

1. Whether there is, in point of law, adjoining or 
belonging to the said four houses or occupied 
therewith, a street. 

2. Whether it is necessary that such street to the 
fuU extent of the front of such four houses should 
be of not less than twenty feet wide. 

3. Whether the magistrate was right in deciding 
that, in point of law, an offence has been committed 
by app. by causing his houses to be used as dwell- 
ing-houses without the previous consent of tho 
local board. 

The penalty clause, sect. 103, of the Hull Improve- 
ment Act 1854 is as follows : 

If any sewer, drain, prlvyi cesspool, ashpit, building, or 
other work be made or Buffered to continue contrary to any of 
the proTlsions of this Act, or if any person without the consent 
of the local board make, rebuild, clear out, Ac., any sewer, &c., 
which has been ordered by them not to be so made or, as the 
ease may be, to be demolished, stopped up, or amended, every 
person so offending shall, for every such offence, forfeit a sum 
not exceeding JU., and for every day after the first during 
which the offence continues a sum not exceeding 10»., tor 
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Mellish, Q.C. (with I^ilbrick) argued for the lesps. 

P. Thotimscmy contra, for the app., citing the cases 
which he nad cited in the preTioiu case. 

Cur. adv. vuH. 

June 23. — ^The Court differing in opinion, the fol- 
lowing judgments were now delivered seriatim by 
the learned judges : 

Bramwbll, B. — ^In this case, my Lord Chief 
Baron, my brother Channell, and myself are of 
opinion, I believe I may say upon the same grcmnds, 
that our judgment should be given for tl^ app. ; 
that is to say, that the conviction cannot be sus- 
tained. I may say that every pcnnt was disposed of 
upon the hearing, except that <Mie point upon which 
we think judgment should be given for the app. ; 
and really the matter may be very shortly stated. 
It is this : that the offences under sect. 97 of the 
King^ton-upon-Hull Improvement Act are not 
comprehended in the penalty clause, sect. 108. The 
offence under sect. 97, which the app. has com- 
mitted, is the offence of using as a dwelling-house, 
without the previous consent of the local board, a 
house without a street or clear open space to the 
full extent in front thereof of not less than twenty 
feet in length. Of that he has been eonvicted, and 
we think the penalty clause does not apply to it, 
and for this reason ; the penalty clause says, '* Any 
sewer, drain, privy, cesspool, ashpit, or huikUn^*' 
(which we think would apply to a house) to he made 
vr suffered to continue contraiy to any provision in 
this Act, then the person &all be subject to a 
penalty. StiU we think that the expressions there 
show that there can be no suffering to continue con- 
trary to the Act except where there be a making con- 
trary to the Act, and if a person could not be liable 
to the penalty of hi " for every such offence,'* 
neither can he be liable to forfeit " every day after 
the first during which the offence continues a sum 
not exceeding 10s." In other words, we think there 
is no offence within this section, unless it is an 
offence where the building has been made contrary 
to the Act, as well as continued ; and where the 
offender, or some offender, would be liable t(x an 
original making, as well as the same offender, or 
some other, for a continuing. We think, I was 
going to say with some confidence, that the using of 
a building as a dwelling-house without this pre- 
scribed space is certainly not a making — it could 
not be a making — within the lOdrd section, and 
therefore neither can the continuing to use it be a 
continuing contrary to the provisions of that Act 
or of sect. 103. We think, therefore, that the 
penalty clause does not apply to that offence of 
which the app. has been convicted, and the only 
proceedings that can be taken against him are those 
which can be taken in the case of a man infringing 
an Act of Parliament where no specific penalty is 
provided for the offence. 

Chahmbll, B. — ^I concur in the judgment just 
delivered as the judgment of Pollock, C. B., Bram- 
well, B., and myself. I wish only to add this, that 
I have given the case great attention, and it has 
been one to me of a vezy anxious kind ; but, having 
decided, as we did upon the argument, that the 
party had committed an offence against the Act, I 
was, as I always am, extremely desirous, if I pos- 
sibly could, to concur in the view which my brother 
Martin has taken ; because, having derided the 
party to bo guilty of the offence under the Act, it 
would be most desirable to do so under the 103rd 
section, and to hold him liable to the penalty, 
and not to leave him, as he is now left, to the 
process of an indictment because it is not under 
the 103rd section, the language of which, I confess. 



is not in my judgment large enough to include this 
case. I am therefore obliged to concur in the judg- 
ment of Pollock, C. B. and my brother BramwelL 

Mabtin, B. — I own I very much regret this 
decision, as it seems to me it is the result of a most 
astute verbal criticism upon the danse of the Act 
of Parliament, which was deariy intended by the 
Legislature to cover this case. It is merdy held 
not to do so in consequence of an alleged defect of 
language in it. The facts are these : the Act of Par- 
liament is a Hull Improvement Act, and it is made 
an offence by the 97th section to use as a dwelling- 
house, without the consent of the local board, a 
house which has not adjoiniiig to it a street or 
open space of not less than twenty feek ThtX 
is what is the offence, and the statement of the 
learned justice, whidi was admitted to contain 
his adjudication, shows clearly that this was a 
house of that character, and it is directly and 
admittedly contrary to the plain ^lactment of the 
Act of Parliament. The question is, whether or 
not the building and using this house as • 
dwelling-house is a building ''made or suffered 
to continue '^ contrary to the terms of the section. 
The section imposing the penalty contains the 
words I have just read. It seems to me that, if it 
was used as a dwelling-house, it was thereby made 
a building for dwelling in contrary to the Act, and 
that if a part had been an office or an outhouse, or 
anything of that sort, if it had been converted into 
this dwelling-house, and had not this required space 
of twenty feet before it, it would be thereby made 
a building, that is to say, a building for dwelling 
in, which would be contrary to the Act of Parlia- 
ment; and that is what the facts are. As I say, tiie 
objection taken is the result of a most astute 
verbal critidsm, and as I am satisfied that the 
Legislature intended to impose a penalty upon all 
offences contrary to the provisions contained in the 
sections from 88 to 102 inclusive, in my judgment 
it would be mercy to the app. and to others similarly 
drcumstanced, so to hold it, rather than subject 
them to the peril of indictments to be p r efe rred' and 
to be carried on at the expense of the town of 
HulL I am quite prepared to hold, and thereby, 
in my judgment, to do a very great act of mercy, 
that it was within the 103rd sectioa with ref^enoe 
to persons in Hull who have houses similarly cir- 
cumstanced. It appears to me, therefore, that I 
should affbrm the conviction. 

Judgment far the app. 

Attorneys for the app. (in both cases), Hampton 
and Burgin, 8, John-stoeet, Bedford-row, agents for 
PettingeU and Ayre, HulL 

Attorneys for the resps. in (hi both cases), CW- 
Uffes and Beaumont, Chancery-lane. 
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Mondag^ Nov, 28, 1865. 

(Before Eble, C. J., Pollock, C. B., Bhavwbll 
and Channell, BB., Btlbs and Ejsaxino, JJ^ 
and PiGOTT, B.) 

Catob V, Thb Board of Wokks fob thb 
Lewisham District. 

Metropolis Local Management Act — 18 ir 19 VicL 
c. 120, ». 86— Works causing damage out of the dis- 
trict — Remedy. 

A heal board of works, in executing drainage works ts 
their district^ polluted a streamy which in its onward 
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B flowed tkrmu^ the pU*8 land out of the district, 
€md by mich pollution caused an injury to the ph. : 

Held (reversing the judgment of the Q. B., 10 L. T, 
Rep, N. S. 285\ that the pit's remecfy was by action, 
and not under the compensation clauses of the Metro- 
poKs Local Management Act ; the local ^ board not 
having any power to foul a stream belonging to other 
persons (Pollock, CM, andPigott, B, dissentientibusJ) 

Writ of error upon a judgment of the Court of 
Q. B. in f arour of the d^ts. 

A special case was stated for the opinion of the 
Court of Q. B. in pursuance of an agreement at 
the trialy when a rerdict was formally directed for 
the pit. 

Declaration: 

That lands of the pit were in the oocnpation of certain 
pereons u his tenants, the reversion thereof belonging to the 
pit, and that a stream called the Poole Biver and Connty 
Bridge Stream did flow and onght of right to flow without 
being fooled and poUnted near to and through the said lands ; 
that the pit and his tenants were entitled to the benefit of the 
water of the said stream, and to hare the said stream flow 
and nm without being so foaled and polluted. That def ts. 
wrongfully oaoaed and peimitted large quantities of filth, soil, 
Ac to flow permanently into the said stream, whereby the 
same became and was permanently fouled and polluted, and 
Impure and unfit for domestic or other necessary purposes, Ac 

Fourth plea: 

That the several acts, matters, and things whereof the pit 
complains were lawfully done and caused and permitted to be 
done by tiie defts. under and in exercise of the powers con- 
tained in and given by the 18 ft 19 Vict & 120 (the Metropolis 
Local Uanagement Act). 

The other pleadings in the action are im- 
materiaL 

The following case was stated for the opinion of 
the Court of Q. B. 

The pit. is owner of the reversion of certain lands 
through which flow a stream caUed the Poole River, 
and of a watercourse which is known hv the name 
of the County Bridge Stream. The defts. are the 
Board of Works for the Lewisham District^ con- 
stituted on the 1st Jan. 1856, under the Metropolis 
Management Act 1855 (18 & 19 Vict. c. 120). 

The Poole river is a natural stream of consider- 
able width and depth. The County-bridge stream 
flows in a deep dyke or ditch, and except in wet 
weather is narrow and shallow. The plt.'s lands are 
not within ttue defts.' district, nor within the area to 
whdch the Metropolis Local Management Act applies. 
The injury of whidi the pit complains is, the pollu- 
tion of the County-bridge stream and the Poole 
river by the discharge through the sewers con- 
structed by the d^ts., of large quantities of filth 
into the said watercourse called Uie County-bridge 
stream, which joins the Poole river at a point 
about 400 yards from the outfaU of the sewers. It 
is admitted that the flow of filth into the pU.'s 
watercourse and stream is such an injury to the 
reversion as would entitle him to maintain this 
■ action if the remedv by action be not taken away 
by the Metropolis Management Act 1855. Prior 
to the year 1852 but few houses had been built in 
the district over which the jurisdiction of the defts. 
as a bofl^ of works now extends. The sewage 
from some of these houses escaped either by open 
drains cut for the purpose or by percolation through 
the soU into open watercourses. These water- 
courses had a common outfall through a culvert, 
which has existed for more than twenty years, into 
the County-bridge stream, and a small quantity of 
the sewage which escaped into the watercourse was 
carried into the County-bridge streim, and thence 
into the Poole river, but without fouling either to 
any appreciable extent. 

In uie year 1852 the erection of the Crystal 
Palace at Sydenham was commenced, and in that 
and the foUowing years a great number of new 
houses were built within the defts.* district. A 
great portion of the sewage from the Crystal Palace 1 



and from the new houses was carried off In the same 
manner as the drainage of the houses previously 
built, t. e., through the open watercourses^ and thence 
through the culvert before mentioned into the 
County-bridge stream. The flow of sewage into 
the County-bridge stream was consequently in*- 
creased, and the effect was to pollute the latter, and 
also the Poole river, to an appreciable but not to a 
serious extent. The open watercourses continued 
to be used for the drainage of a large number of 
buildings within the defts.* district down to the 
year 1859. About that time the condition of the 
watercourses had become a serious nuisance to the 
inhabitants of the district. Large quantities of 
filth accumulated in them, the effluvia from which 
was of the worst description, and in many places the 
adjacent soil was overfiown and saturated with 
offensive matter. In order to put an end to the 
further use of the open watercourses for purposes 
of drainage, and to provide efficient means for the 
drainage of the whole district, the defts. in the years 
1859 and 1860, caused a number of underground 
sewers to be constructed, the operation of which as 
regards the pit's stream and watercourse is the 
subject of complaint in this action. 

In many instances the defts.* sewers run in the 
same direction, and follow nearly the same course 
as the old watercourses. The outfall of both is the 
same, i. c, through the before-mentioned culvert 
into the County-bridge stream. The mouth of the 
culvert is within the area of the defts.' jurisdiction, 
but is very close to the boundary. In addition to 
the sewers constructed by the defts., the defts. 
further adopted into their plan of drainage, and 
took under Uieir control, certain underground sewers, 
which had been constructed for the drainage of 
houses built by the Anerley Building Society, on 
an estate within the defts.' district called the Anerley 
Building Estate. They had been originally con- 
structed in the year 1856, with an outfall into one 
of the open watercourses before mentioned. In 
the year 1859, the defts.' provided a new outfall for 
them into a sewer which the defts. had substituted 
for the watercourse. The new system of sewers 
adopted by the defts. has prevented the accumula- 
tion and flow of filth in the open watercourses, and 
has effectually provided for the drainage of the 
defts.' district, but the quantity of filth carried into* 
the County-bridge stream, and thence into the river 
Poole, was when this action was brought, and still 
is, vastly in excess of what had reached it before 
the sewers were constructed. The effect of the 
increased discharge from the sewers into the 
County-bridge stream and the Poole river as afore- 
said, is to render them foul, stinking, and wholly 
unfit for cattle, or ordinary domestic purposes. 

The question for the opinion of the Court of 
Q. B. was, whether, imder tne circumstances of this 
case, the pit. could maintain this action against the 
defts., and that court held that he could not, and 
thereupon gave judgment for the defts. 

To reverse that judgment the pit brought a writ 
of error. 

Bovin Q.C. (Lush, Q. C. and Murphy yrith him) for 
the pit. in error. 

MeUish (Raymond with him) for the defts. in 
error. 

The arguments and the authorities cited will be 
found in the report of the case in the court below, 
10 L. T. Rep. N. S. 235. 

Cur. adw» vtdt, 

PiGOTT, B.— This was an appeal from the judg- 
ment of the Court of Q. B. upon a special case. 
The material facts stated by the case are, that the 
pit. was the owner of | lands through which fiowcd 
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the Poole river, and a watercourse called theCountv- 
brldge stream. The defts. are the Board of Works 
of the Lewisham district, constituted on the 1st Jan. 
1856, under the Metropolis Local Management Act 
1 855. The plt.'8 lands are not within the defts.* 
district, nor within the area of the Metropolis Local 
Management Act The pit. complains of the pol- 
lution of the County-bridge stream and the Poole 
river by the discharge, through sewers constructed 
by the defts., of filth into the watercourse which 
joins the Poole river four hundred yards from the 
outfall of the sewers. Prior to 1862 there were few 
houses in the district of the defts.* board, and only 
a small quantity of sewage found its way, by open 
watercourses through a culvert (which had existed 
for more than twenty years), into the County- 
bridge stream, and thence into the Poole river, but 
without fouling them to any appreciable extent. In 
1852, and subsequently, the houses have greatly 
increased, and the sewage was carried off in the 
same way, through the same open watercourses and 
culvert, and, being increased, the effect was to pol- 
lute the County-bridge stream and the Poole river 
to an appreciable, but not a serious, extent. But 
in 1859 the open watercourses had become a serious 
nuisance to the inhabitants of the district. Large 
quantities of filth accumulated in them, the effluvia 
from which were of the worst description, and in 
many places the adjacent soil was overflown and 
saturated with offensive matter. To put an end to 
the further use of the open watercourse, and to 
provide efficient drainage, the defts., in 1859 and 
1860, executed the works mentioned in the case, 
availing themselves of the County-bridge stream to 
carry off the sewage. For the drainage of the 
houses of the Anerley Society, which since 1866 
had been drained into one of the open watercourses, 
the defts. had also made an outfall into a sewer 
which was by them substituted for the watercourse. 
The effect of the new and additional drainage made 
by them has been to cause a quantity of offensive 
matter to pass into the County-bridge stream and 
Poole river to an extent to cause a substantial injury 
to the plt.'s streams, but has effectually provided for 
the drainage of the defts.* district For the injury so 
caused the pit. brought his action, which resisted in 
, the statement of this special case. The defts. con- 
tended that the pit is not entitled to maintain an 
action, but must proceed for compensation for the 
injury under the 86th section of the statute 18 & 19 
Vict. c. 120. It cannot be disputed that he is 
entitled to be compensated in some way, and 
the question which we have to determine really 
depends on the proper construction which should 
be put upon that statute. In my judgment 
the effect of the 80th section of the statute 
is to throw upon the district board the duty 
of draining and covering the open watercourses 
which are above described, and gives them power to 
do so by such works to be constructed in their own 
district as are necessary for the abatement of the 
nuisances. The mode of doing the work is not 
pointed out ; but the board are left to do what is 
necessary by " draining, cleansing, covering, or 
filling up." I think also that the works for drain- 
ing the new houses of the Anerley estate are not 
distinguishable from the rest. They are within the 
district, and were previously drained by means of 
one of the open watercourses, and wMch was a 
nuisance there. So far as the works which have 
been constructed within their district are concerned, 
it appears to me that they are authorised by the 
statute. I now come to consider the question of the 
outfall into the streams of the pit., the lawfulness 
of which depends on the language of \he proviso. 
The language appears to me large enough to include 
every mode in which water rights may be prejudi- 
cially affected by sewerage works; and I cannot 



distinguish between streams within or without the 
local district. It is true there is no express per- 
mission given to use watercourses for outfalls, no«v 
in my opinion, was it to be expected that there 
would be. But, on the other hand, there is no pro- 
hibition OB the subject, although the Legislature 
must be taken to have been well aware of the nnl« 
versal custom to drain towns by theseoutlets. I there- 
fore think that I am justified in construing the pro- 
visions of this legislation (so far as the language 
used will admit of it) with reference to the existing" 
and well-known state of things at the time ; and, in 
my opinion, the terms used in the proviso inclade 
cases of polluting water by throwing sewage matter 
into it The 150th section rather supports this view^ 
by empowering district boards to contract for the 
removal of any weirs or other obstruction to the 
flow of water "whereby sewage is iropeded.* 
Mr. Lush argued that the proviso would be satisfied 
by our holding that the interference meant to include 
obstructions, but not the polluting of water. ^ I can- 
not, however, see any reason for such a distuictioii, 
or that we are justified in putting an arbitrary limit 
to the plain language employed. Indeed, it seems to me 
that, bearing in mind that sewering is the subject- 
matter of the legislation, when the statute contem- 
plates water rights as being prejudicially affected 
thereby, it would be more likely toi>oint to pollution 
as the prejudicial cause thaa to obstruction or other 
interference. The proviso does in fact contemplate 
that the works authorised to be done would cause 
injury to private rights, and therefore the Legisla- 
ture, having authorised the parties to proceed in thia 
form, provides for compensation. I further think 
that, to adopt Mr. Lush's argument would be a 
virtual repeal of this section, for even without 
increasing the area of the drainage the board 
would by merely converting an open watcf- 
course into a barrel-drain so confine the sewage 
matter and prevent percolation that the nuisance 
at tiie outfall would be increased and the liability 
to an action thus incurred. In fact it is to 
this as one cause in connection with the increase 
of new houses in the district, that the i^t's injury 
is attributable ; for the board have not (jianged 
the course of the sewage or point of outfalL The 
case does not state that the defts. could have sent 
the outfall in any other direction. By the view I 
take I believe I am only giving effect to the pro- 
visions of the Legislature, who have taken care 
that no private right shall be affected without 
ample compensation. The pit n»y bedeprived of the 
private enjoyment of his property to some extent^ 
but he is only in the condition, now daily acted 
upon, of being called on to yield a private right 
for the public benefit for as full a compensation 
as a jury may please to give him. The judgment of 
the Court of Q. B. ought therefore, in my (pinion, to 
be affirmed; but I speak with diffidence on the 
subject, finding so many of my learned brethren 
ti^e a contrary view. 

Btles, J. — I am of opinion that the pit. is entitled 
to the judgment of the court. The question is, 
whether the defts. below can pour off any amount 
of sewage from their own land, including the 
sewage of any district above them, into a private 
stream situated beyond the limit of their district ; 
and I may add, to any distance below. The conse- 
quences of such interference with the water, as has 
been pointed out in the argument, would be not 
only the pollution of the stream, but the total 
annihilation of the value of the adjoining land for 
building purposes, and it might subject the owner 
of the soil to the danger of an action or to a prose- 
cution for a nuisance. To test the interference of 
the defts. by a strong case, the power now claimed 
by the defts. would justify the district adjacent in 
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pomiDg the sewage of conflaent districts, or much 
more important districts, into the New River, from 
which a large portion of the metropolis derives its 
supply of water. One would expect that such a 
^wer as this, if conferred on a district board or 
Testry, would be at least given by express words, 
but no such words are to be found in the statute. 
Then, if the power exists, it exists by inference if at 
all. It is now urged that the statute is imperative 
to compel the vestry or board to do the drainage, 
and that the drainage in this case cannot 
otherwise be effected. Therefore it is said that 
by inference the power is given. The necessity 
does not appear in this case ; nor indeed can it be 
said that the necessity exists in the strict sense of 
the word. Absolute physical necessity there can- 
not be. As was however observed in the course of 
the argument, the sewage might be r^noved In 
cartS) or other suitable vehicles, however expensive. 
Nor does necessity in the lowest sense of tne term 
exist, that is, of doing the thing, or an alternative 
so expensive as to be commercially impossible. By 
sect. 89 the district board have the option of turn- 
ing over the drainage to the general board, who 
hare the power to cut an artificial drain which 
may effectually dispose ai the sewage in the com- 
mon stream. It is further alleged that the power 
to give compensation for interference with a stream, 
and the right to the use of the water, implies a 
power to pollute the water to any extent, and to any 
distance. Those provisions may well apply to cases 
where there has been an interference with the use 
<rf the water, rightly or wrongly, with or without 
licence, because the power to take a mill and 
employ the water are both alike made the subject 
of purchase, not indeed of compulsory purchase, 
but where the contract is the voluntary act of the 
party. The Act confers no compulsory power on 
these district boards to purchase land. These 
reasons might go far to negative an inference that 
the board could turn this sewage into a stream, 
even within their own district, but they are stronger 
to show that they cannot do so beyond their own 
limits. 

Channell, B. — ^I am of opinion that the judg- 
ment of the Court of Q. B. should be reversed, and 
that the pit in error is entitled to our judgment. I 
was not aware that it was intended to dispose of 
the case to-day, or I should have prepared myself a 
written judgment, as some of my learned brethren 
have done ; but I do not entertain any such doubt 
on the case as would justify me in delaying to ex- 
press the opinion I have formed. We are not called 
on to determine what power the Metropolitan Board 
might have with reference to such a case as is now 
before us, but to consider simply whether the district 
board have this power, and I am of opinion they have 
not. The case for the def ts. in error has been prin- 
cipally based on the 86th section, and the judgment 
that we are called on to review is founded on that 
section ; and I think the question mainly depends 
on the interpretation we should put on that section. 
I have looked carefully through the other sections 
of the Act, and I find, if we divest the case of the 
power given by the 86th section, there is nothing in 
the statute that would warrant the proceedings 
which the defts. in error have taken. It does not 
appear to me that the introductory words of the 
86th section give any sanction to the defts., or 
justify them in the act which they have done. But 
great stress has been laid on the provisoes, and I 
am of opinion that neither the one proviso nor the 
other can apply to any case which is not met by the 
introductory words of the section. The two pro- 
visoes may well stand upon the construction, which, 
I think, is the true one, with respect to the pro- 
ceedings which are justified by the enacting 



part of the 86th section; according to which 
there are two courses open to the board : 
to do the act, making compensation to the 
party injured after the act is done; or to take 
another course (which in a variety of cases would 
be the better course to take), to endeavour to con- 
tract with the party whose water right is interfered 
with, and so to purchase the option of doing the 
act in question. It was necessary to introduce such 
a power as that, for the board would have no right 
to apply the rates in the purchase of anything, ex- 
cept to the extent that the Act justified, I was 
much struck by the observation of my brother 
Bramwell in the course of the argument, that one 
would expect such a power as that which is claimed, 
if intended to be conferred, have been conferred 
by express or direct words. I cannot see any 
such words here, or any equivalent words, which 
call on me to suppose that such a power was intended 
to be implied. For these reasons I am of opinion 
that the pit. was entitled to maintain his action, and 
was not driven to demand compensation, and that 
our judgment should be in his favour. 

Bramwell, B. — ^I was not aware that the judg- 
ment would have been given to-day, or I would 
have prepared a written one. As my opinion differs 
from that of the court below, it would have seemed 
more respectful if I had done so. I think the judg- 
ment of the court below should be reversed, and 
my opinion proceeds on the grounds taken by my 
brother Channell. In express words, no power is 
given to do what the defts. have done to the plt.'s 
property, and one would not expect to find the 
power to do such an act given to the local board by 
implication only, when we find that in express terms 
they cannot buy land by compulsion. It would be 
singular if, although they cannot take a man*s land, 
they might by implication foul and spoil it. It is 
m^ifest that, whatever reasons may be given for 
doing what they have done to the plt.'s stream, the 
same could be given for doing it to any pond that 
he might liave in his field. They claim the right 
to do it simply on the ground of convenience ; and 
if they have a right to do this, I cannot see why 
they should not have a right to direct the sewage 
to one of the plt.'s fields that might lie low, 
there to find its way out as it might. Still, it 
may be there is a power given to them by impli- 
cation to do what they have done. It is said the 
power is given by sect. 69, by which they are di- 
rected to cause to be made and cleansed, and main- 
tain, such sewers and works as are necessary for 
effectually draining their parish or district. In 
the first place, it does not appear that they 
could not do this in some other way. In 
the next place, if, because they could not, they 
have a right to divert it into a brook, they 
have a right to divert it into any other piece of land 
or place where they may find it convenient to send 
it. Thirdly, they may go to the Metropolitan Board, 
if they cannot otherwise do it. Fourtlily, if they 
cannot do it at all, and no one can do it, then the 
Legislature does not order an impossibility to be 
done ; they must do so as far as they can. There- 
fore I cannot see that the section which directs 
that it is to bo done, by implication directs that 
they should have a power either of taking land, or 
fouling land, or spoiling laud, or a pond or a stream, 
in the way in which it has been done in tliis case. 
I am certainly very much confirmed in my own 
mind by these words in sect. 69 : they may carry 
sewers "through, across, or under." I am not 
blaming any one who drew this Act ; but one canuut 
help observing on the loose way in which this, like 
other Acts of Parliament, is drawn. "Through, 
across, or under any turnpike-road or street laid out, 
or intended to be a road or place ; or through or uudei'," 
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leaving out " across," ** any cellar or vault, which 
may be under the pavement or carriage-way of any 
street, and into, through, or under any lands whatso- 
ever," introducing the word ** into," leaving out the 
word " across." The expression, " into, through, or 
under," manifestly does not mean to take it into and 
there to leave it. It must be read therefore, " into 
and through or under," that is to say, you may take 
it in, and you must take it out, either by <* Uirough 
or under." That this is the meaning is obvious. 
Now, the argument of the defts. is, that they have 
a right to take it into and leave it there, except so 
far as it may find its way out by the laws of gravi- 
tation or otherwise. I confess that confirms my 
notion that by implication, in this section, the power 
is not given ; therefore, in the section which ex- 
pressly directs them to do things of that character, 
in sect. 86, 1 find nothing to warrant the conten- 
tion that power is given them by implication to 
send this sewage into a man's stream. Then by 
sect. 86, on which great reliance is placed— more 
reliance by my brother Pigott than by the learned 
counsel for the defts.—it appears where there 
is an existing nuisance they may abate it. It says, 
In so many words, " every vestry and district board 
shall drain, cleanse, cover, or fill up, or cause to be 
drained, all ponds, pools, open ditches, sewers, 
drains, and places, used for the collection of drain- 
age, filth, water, matter, or fhing of an offensive 
nature, or likely to be prejudicial to health," and may 
cause notice to be given to the persons causing such 
nuisance, or to the owners or oocupiers of premises on 
which the same shall exist, requiring them to abate 
it, and if he does not, they may. That section mani- 
festly applies itself to a case where there is an 
existing nuisance, and gives the local board power 
to abate it. It was said there was an existing 
nuisance here, and that these ditches and sewers were 
nuisances forbidden by the Act. So be it. The 
defts. had a right to abate it, but they must 
abate it in some way or other without in- 
fringing on the rights of property which the pit. 
was possessed of, unless power is given to them to 
do so expressly or impliedly. There is nothing in 
the introductory part of the section to authorise the 
defts. to do what they have done. Further, they do 
not say they have done it for the purpose of abating 
the nuisance, nor have they given any notice to any- 
one. Clearly, therefore, that part of the section 
would not justify them in what they have done. 
Then comes the proviso, which I agree is more 
extensive than the introductory part of the 
section, that is, that the proviso includes things 
which are not in the introductory part of the sec- 
tion : " Provided also that where any work by any 
vestry or district board, done, or required to be 
done, in pursuance of the provisions of this Act," 
&C., affect any right of water — (now, I admit 
that does not mean in pursuance of the Immediately 
preceding provisions, but generally the provisions 
of this Act)— -then compensation is to be made as a 
matter of right to the person whose right of water 
is affected. It is said that the proviso shows that 
the local board may do things which would pre- 
judicially affect water right, and consequently 
by implication shows they have got this power. I 
do not desire minutely to criticise these words, 
«* done, or required to be done." Does that mean done 
when not required, or required to be done when it is 
not done P There is a looseness of language. Probably 
the original intention of the draftsman was to put a 
mere proviso on the introductory words of the sec- 
tion ; then it occurred to him, or to some one else, 
why do you not say generally, that for whatever 
damage is done under the iwwers of this Act com- 
pensation shall be given ? I do not know that ^ere 
Is any necessity to interpolate words, but one may 
f Mriy read this proviso m thou^^h it had 9aid thai 



" Where any work is done, or required to be done 
by any vestry or local board in pursuance of the 
provisions of the Act "—if any can be done except aa 
aforesaid, compensation shall be given. To hold 
that this, which is a mere proviso saying they shali 
give compensation where they do what they mar 
do, imports that they may do something whicD 
otherwise they could not do, is contrary to all the 
ordinary principles of construction. I think, there- 
fore, the proviso neither itself confers the power, 
nor shows it is conferred by any of the other 
preceding sections. I am not aware that it 
has been suggested that on any other ground 
the local board possess this power. It seems 
they cannot have it unless it is given to 
them. Therefore I am of opinion that the judg- 
ment must be reversed. I will make this one re- 
mark on the judgment of the court below, that 
they seem to have assumed that this point was what 
I may call generally speaking against the pit. ; that 
is to say, they had such a power, provided the injury 
was in their district, and the court seem munly to have 
directed their attention to this, whether the fact of 
its being out of the district made any difference. 
Mr. Lush has told us that this point on which he 
now relies, if made at all, was very faintly made in 
the court below ; therefore, in expressing my opinion 
that the judgment should be reversed, I do not 
think that I am differing from the opinion given 
by the court below, if their mind had been directed 
to this question. 

Keating, J. — ^I am also of opinion that the judg- 
ment of the court below ought to be reversed. It 
is to be observed that there is nothing in the case 
which is stated to us which raises at aU the ground 
of necessity for the execution of the works, and 
Mr. Mellish, though not exactly relying on that aa 
an argument, did certainly press it as a reason why 
it was extremely probable that the Legislature 
should have given the power contended for. I 
entirely agree with the observations made by the 
other members of the court, who are for rerereing 
the judgment in reference to the construction of 
the 86th section. It seems to me clear, if I may be 
allowed to say so, that the proviso in that section 
does not extend the power beyond the earlier 
part of the enactment, therefore, so far as the 86th 
section is concerned, it does not in any way confer 
this power. I may say, that I think it would be a 
strong thing to put on the Act a construction, in 
the absence of express words, which should enable 
the board to deal with thexyroperty of an individual, 
as the plt.'s propertv appears to have been 
dealt with, because, if they have a right to dis- 
charge the sewage into the stream to which refer- 
ence is made in the case, they might have poured it 
over his land under the same power. No doubt it 
is said, that whatever injury they may do they 
are bound to make compensation for; but it 
seems to me that it is not a case in which com- 
pensation could properly redress the injury 
which has been done to the pit. in this case. 
That, of course, does not affect the construction of 
the statute. I was much struck with the obser- 
vation of Mr. Lush in the course of the argument, 
that the defts.' power is to abate a nuisance, and 
it is under their power for the abatement of a 
nuisance that they seek to exert the power which 
they have exerted on the present occasion ; and it 
does seem rather anomalous that thejr, having the 
power to abate a nuisance, should exercise it in such 
a manner as to create a nuisance in the pit's land, 
and one which the pit, might possibly be called on by 
some one else to abate. It is said that compensation 
might be given w^iich would enable them to abate 
ti^e nuisance, but it seems to me never to have been 
contemplated by the Legislature to attribute com* 
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peosatioD to aa injury of this kind. Under these 
circumstances it seems to me, for the reasons which 
hare been given bj the other members of the court, 
that the judgment of the court below ought to be 
reversed. 

Pollock, C. B. — ^I am of opinion that the judg- 
ment of the court below ought to be affirmed. It is 
certainly true that in giving that judgment the 
Court of Q. B. expressed that thej delivered their 
judgment not without some hesitation. They had 
taken considerable pains in order to arrive at the 
conclusion which at last they delivered, for it 
appears that the case was argued in HiUuy Term 
1862, and the judgment was not given untu the 
9th Feb. 1864. I certainly am not prepared to 
reverse that judgment, and I own it appears to me, 
with most humble deference to the rest of the 
court, that the view which the court below ha^ 
taken on the subject is the correct view. With 
respect to what fell from my brother Byles as to 
the New River, it appears to me to be entirely beside 
the question. The New Biver is absolutely and 
strictly private property. The New River Company 
is not a public boarid, and the New River, so far as 
I know, has not a single drain running into it from 
the fountain-head in the town of Ware down to the 
reservoir in Islington, whence the water is diffused 
all over London. Now, that is the very reverse 
of what was the foundation of the judgment of 
the court below. It substantia^ is this, that the 
streams in question, namely, the Poole river and the 
County-bridge stream, had been used as drains; 
tihat the drainage of this very district actually 
flowed into them, but it was under circumstanoes 
which at the time rendered the drainage into those 
streams not appreciably a nuisance. But that the 
fact was so is expressly found by the special case, 
and is expressly the foundation of the judgment of the 
court below. And I think it cannot be much doubted 
that if, instead of obeying the Act of Parliament, 
as I think the commissioners have done, they had 
allowed the houses to increase, and the quantity of 
nuisance and filth to accumulate until it actually ran 
down, time would have done that which the commis- 
sioners, I think, have done in obedience to the Act. 
Where there is the drainage of the surplus water of a 
brook into a stream which flows into another 
stream, and so at last into the ocean, if the neigh- 
bourhood becomes more populous, of necessity, by 
the multiplication of inhabitants, the various sources 
of nuisance which arise out of the necessities of 
social life will make the drains a nuisance which 
originally were harmless, as the drainage of a 
farmhouse into a rural stream which finds its way 
into the river Thames. Now what I consider 
the commissioners to have done is only this : there 
were streams wWch conveyed the water, and which 
conveyed offensive matter at times, but not in a 
quantity sufficient to make it appreciably a nuisance. 
What the defts. have done has been so to construct 
the drains as to enable them to carry off not 
merely that which heretofore was carried off, but 
that which ought to be carried off in order that the 
defts. may obey the Act, and render the district 
healthy, which otherwise would become unwhole- 
some. The effect of this has been not to do any 
new act, but merely to increase that which was done 
before, and to make that appreciably a nuisance 
which before was not so. That is the foundation of 
the judgment of the Court of Q. B. I think they 
were perfectly right, and that their judgment ought 
to beafiirmed. 

Erlb, C. J. — ^In this ease the declaration was for 
fouling two streams of the pit. The defts. pleaded 
that the acts complained of were done in the 
exercise of the powers given to the defts.' by the 



Metropolis Local Management Act. The facts 
were, that before 1852 the houses in the district 
were few, and the sewage from those passed into 
open watercourses which joined to those streams, 
bat did not foul the water to an appreciable extent. 
If sewage there was, it probably soaked away. 
After 1862 the Crystal Palace increased the quantity 
of sewage, and it passed in the same watercourses 
and fouled the water of the streams to an appre- 
ciable but not Co a serious extent Between 1852 
and 1859 the houses increased, and the water- 
courses became a serious nuisance from the accu- 
mulation of filth therein. The defts., both to put 
an end to these nuisances, and also to provide 
efficient drainage for the whole district, and for the 
Anerley Building Society's land, caused a number 
of underground sewers to be made, and arranged 
so that the outfall for the sewage of the whole dis- 
trict should be at the same place where the old 
watercourse came. This new system of sewers has 
prevented the accumulation of filth in the open 
watercourses, but the quantity of filth carried into 
the stream is greatly in excess of what had 
reached it before the newer sewers were con- 
structed, and has rendered those streams foul, 
and wholly unfit for cattle or domestic use. The 
outfall of the watercourse is not the boundary 
of the defts.' district ; the fouling of the stream 
takes place out of the district The defts. in 
covering the watercourse acted in pursuance of the 
powers given by the 86th section, and if any 
damage arises from such covering it would be a 
subject of compensation under that section. But 
the question arises in respect of the deposit in the 
plt.'s stream of a large quantity of sewage brought 
there by the new system of sewers for the district 
made by the defts., as to which it is admitted that 
an action lies unless the defts. were empowered by 
the Act to make the deposit. Then does the Act 
give that power? Sect 86 empowering the defts. 
to cover open watercourses which are a nuisance, 
gives no power to use the land or water of other 
persons for the purpose of receiving sewage except 
by agreement It is clear from the facts stated, 
that no prescriptive right of fouling the water by 
twenty years' usage had been gained by anybody. 
The defts., therefore, had no right of outfall for the 
sewage there collected into the plt.'s stream, unless 
the Act created it ; and I can find no such right 
given either by this or any other section of the Act 
Sect. 86, after requiring drains to be covered so that 
the nuisance shall be removed, goes on to provide 
that when any work by any district board done, or 
required to be done in pursuance of the provisions 
of this Act, prejudicially affects any right to 
the use of water, full compensation shall be 
made in the manner hereinafter provided, or 
the board may purchase such right in the man- 
ner I provided for the purchase of other rights. If 
the defts. had done no more than covering the open 
watercourse, and so removing the existing nuisance, 
they would have acted in pursuance of the powers 
given by sect 86, and the remedy for the pit. would 
have been compensation merely ; but as they have 
made a new system of sewers, and thereby collected 
a much larger quantity of sewage than reached the 
stream before, and caused that quantity to fall into 
the plt.'s stream, they have exceed their powers, 
and are liable to an action. The other sections of 
the Act are framed in accordance with that con- 
struction. Sect 69 gives the general power over 
the sewers in the district, whereby the district board 
are required to repair and maintain the sewers vested 
in them, and to cause such alterations of sewers to 
be made as will be necessary for effectually drain- 
ing their district, and it is made lawful for the district 
board to caiTy any sewers under any houses, or any 
land whatever, making compensation for any damage 
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done thereby in manner hereinafter provided. Sects. 
150, 151, and 152 provide for the compensation to 
be made if any land, or any right or easement 
in or over any land, is to be taken. Sect. 150 
enables the Metropolitan Board, and every dis- 
trict board, to take any land or any rights or 
easement in or over any land which may be neces- 
sary for the formation or protection of any works 
which they are authorised to execute under this 
Act. Sect. 151 enacts that the provisions of the 
Lands Clauses Act 1845 shall, subject to the pro- 
visions in this Act, be incorporated therewith for 
the purpose of enabling the Metropolitan Board 
and every district board to take land or any 
rights or easements in land. Then sect. 152 
provides that the provisions of the Lands Clauses 
Consolidation Act, with respect to the pur- 
chase and taking of land otherwise than by 
agreement, shall not be incorporated with this 
Act save for the purpose of enabling the Metro- 
politan Board to take land, or any right or ease- 
ment in or over any lands. From Uiose provisions 
it is clear that the district board cannot take land 
or any right or easement in land by compulsion. 
They can take only by agreement. Thus they 
could not acquire the easement of depositing sewage 
in the plL's stream unless by agreement with him as 
proprietor of the stream. We are confirmed in this 
construction of the Act by considering the other 
sections to which Mr. Lush referred as sections con- 
taining provisions for the vesting trunk sewers in 
the Metropolitan Board with the proper outfalls, 
and enabling district boards to connect branch 
sewers with the trunk sewers ; and also provisions 
enabling any district board to give up to the Metro- 
politan Board the branch sewers in their district, if 
they think right, and the Metropolitan Board 
has power both in and beyond their district 
to take lands both by compulsion and by 
agreement, so as to dispose of the collection of 
sewage. If the defts. could maintain the right they 
have claimed, the pit. would probably be liable at 
his own expense to cover the stream so as to prevent 
a nuisance ; in other words, to be at the expense of 
making a sewer to carry off the sewage from the 
plt.'s district. Also, if the defts. can maintain their 
right, they would permanently deteriorate the value 
and enjoyment of the pit's property for residential 
and agricultural purposes, and would, in effect, pro- 
duce a sale by compulsion which the statute has ex- 
pressly excluded. The power to purchase streams, 
which is given by sect. 86, is subject to tlie provi- 
sions with respect to the purchase by the district 
board above mentioned ; that is, they can purchase 
by agreement only, and not by compulsion, when 
damage has been caused by a work done in the 
exercise of the powers given by this Act. For these 
reasons I ap of opinion that the defts. in doing the 
Qct complained of were not acting in pursuance of 
the powers given by the statute, and therefore the 
pit. has a right of action, and is not restricted to a 
right to compensation. In this judgment I consider 
the point reUed on in the court below, namely, that 
the damage done to the pit. out of the district 
of the defts. was immaterial. The ground of my 
judgment is on the point on which Mr. Lush relied, 
as above explained, and which does not appear to 
have been pressed on the attention- of the court 
below. With respect to that point the place of 
damage makes no difference. 

FiQQTT, B.T-I wish to add, that the Chief Justice 
has called my attention to the 152nd section, which 
says that land may be taken for the drainage of the 
metropolis. I have not adverted to the interpreta- 
tion clause, whicli says what constitutes the metro- 
polis; that it is to include so many sections or 
districts, of which Lewisham is one. That would 



entitle them to take these lands : therefore, so far 
as my judgment went, I should be in error in saying 
that they had not the power to take it That would 
remove one of the difficulties, but only a little 
further off ; still they would have to take it into the 
sea, or somewhere else, to get rid of it I wish to 
correct that part of my judgment in which I 
assumed that they had not the power to take the 
land compulsorily. 

Judgment nvert e d, 

Ifoy 13 an<f 14, 1865. 

XKROB FROM THE QUEEH's BENCH. 

(Before Eele, C. J., Follock, C. B., Keatino, 
Byles, and Sjcith, JJ., Bramwell and Chah- 
kell, BB.) 

Leatham v. The VisnoBS, &c., of the Poor or 
the United Farisheb, &c., of Bolton - lb 
Sands, &c. 

Lunatic pauper — Order of maintenance — Gilbert Union 
—22 Geo. 3, c. 83—16 j- 17 Vict, c 97, s. 97. 

Where a paxtper lunatit^e settlement is in a parish^ 
part of a Gilbert Union, an order of mainienance 
under 16 ^ 17 Vict. c. 97, s. 97, should be made on 
the guardians of the parish and not on the yuardians 
of the union. 

Reg. V. The Inhabitants of Bramley, 31 L. Jl, N. S^ 
11, M. C, to the contrary overruled. 

This was a writ of error from the Court of Q. B^ 
on a judgment for the pit on demurrer, given for 
the pit without argument, on the authority of Reg. 
V. Brcaideg, 81 L. J., N. S., 11, M. C. 

Declaration : 

Leatham, the treasnrer of the limatio uylnm at Stanley, in 
the West Biding, being an aayhim erected nnder 48 Qea S, 
a 96, for the reoeptton of Innatica within the riding, saes the 
visitor and guardians of the poor of the united pari^iea, Aa/of 
Bolton-le-Sands, Tatham, ftc, in the county or Lancaster, In- 
corporated under and according to the provisions of the 
33 Gea 3, a 88. For that the overseers of the poor of tha 
towpship of Bramley, in the borough of Leeds, on the 23nd 
Juno 1860, complained in pursuance of the Lunatic Asylnma 
Act 1853 to two justices of the borough, that £. W., a pauper 
lunatic, had been sent to and received in the said asylum at 
the instance of the overseers of Bramley on the 3rd Sept 1859 
under an order made by a justice having jurisdiction, and that 
the said £. W. had been chargeable to the said township 
whilst she had been conflned and was still chargeable, and 
that the said £. W. had been maintc^ed in the said asylnm at 
the costs and cliarges of the said township; andthereapon tha 
said two justices haying inquired into the premises and the 
lost legal settlement of the said £. W., by an order mider their 
hands and seals on the 32nd June I860 adjudged the last legal 
settlement of the said E. W. to be in the said township of Tatham, 
and recited that she had, in accordance with the provisions of 
the lost-montjoned Act, been duly received into the said 
asylum under the before-mentioned order; and the said jnstioea 
by their said order adjudged that the expenses incurred by and 
on behalf of the said township of Bramley in andaboutthe exam- 
ination of the said £. W. and her conveyance to the hospital 
amounted to U \&t., and that the moneys paid by the town- 
ship of Bramley to the treasurer of Uie asylnm toe lodging, 
maintenance, &c., amounted to 16IL A». 4dL, and ordered tha 
defta, by the name and style of the Onardians of the Poor of 
the Caton Union, being the name by wtiioh the said united 
townships there were and are commonly known, within which 
union the said township of Tatliam was comprised, and bein^ 
a union formed according to law, out of any moneys which 
might be in or come into their hands by virtue of their oflloe 
as such guardians, to pay to the overseers of the poor of 
Bramley aforesaid the said sum of 11. l&c, being, &a ; and 
also the further sum of 162. 4«, 4«iL, being, &&; and out of 
any moneys, Ac., to pay woetcly and every weelc to tha 
treasurer of the asylum aforesaid, so long as E. W. should 
live and contlnoe therein, &c , 8i. for her future lodging, main- 
tenance, fta 

The declaration then went on to aver that the 
overseers of Bramley caused a copy of the order to he 
delivered to the guardians, &c of Tatham, and to the 
defts. pursuant to the last-mentioned Act, and that 
thereupon an appeal against the said order was had 
and tried on behalf of the said guardians, &c., of 
Tatham', and that at the hearing a caae for the 
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Court of Q. B. was granted, which was heard by 
that court, and the said order was, on the 9th 
Nor. 1861, adjudged to be good and yalid. Tlie 
deeUuration then alleged thiat the defts. never 
appealed, that E. W. had continued in the asylum 
in confinement, that all things were done, &c. to 
entitle the pit. as such treasurer to have the defts. 
paj to him under the order 138 weekly sums of 
8«. each, amounting to 55^ 4«., as and for, &c.; that 
the defts. had neglected to pay, &c, whereby, &c 
an action had accrued to the pit. as such treasurer 
to demand and have of the defts. the amount, Ac, 
to wit, the said sum of 55L is. Yet the defts., &c. 

Fourth i^ea: 

That the defts. mn not commonly called or kno^vb by or 
imder the name of the Guardians of the Poor of the Caton 
Union, nor waa the Caton Union the name by which the said 
united townahipa were commonly called or known. 

Fifth plea: 

That the parlshee, &e^ of and for which the defts. were 
▼ialton, were before and at the time when the defte. became 
fnoorpwated as hereinafter mentioned, and ttieace hitherto 
have been and are» separate and distinct parishes, Ac., 
each maintaining its own poor separate and distinct from 
the others, except according to the proTislons of the Act of 
Parliament hereinafter mentioned, since the time when the 
defts. became so incorporated; and all things required by the 
said Act and necessary in that behalf haring happened, Ac , 
the said parishes were before, &a, and at the ttmes of the 
making of the several orders in the declaration mentioned, 
and stUl are, united under the proyisions of the 22 Gea 8, & 88, 
s. 4, for the relief and employment of the poor, and not other- 
wise, and the defts. became and stiU are incorporated by and 
under the said Act of Parliament for thtf purposes therein 
mentioned, and not otherwise. 

Sixth plea : 

That the defts. nerer were, nor are they guardians, ftc, 
entitled to act in the ordering of relief to the poor from the 
poor's-ratea. 

Issues were joined on all the pleas, and the fifth 
and sixth pleas were also demurred to. 

At the trial, all the issues were found for the 
pit. except that on the fifth plea, on which the rer- 
dict passed for the defts. 

The points for the defts. were :— That the defts. 
being incorporated under the 22 Geo. 8, c. 88, were 
not Uie parties on whom the order should hare been 
made. That Tatham was a parish maintaining its 
own poor within the meaning of the 16 & 17 Vict. 
c. 97, s. 132, and that the defts. were not guardians 
within the meaning of that section. That the order 
of justices on which the declaration purports to be 
founded was not made on the defts. by their proper 
corporate name, and that the declaration was bad in 
substance, showing no liability on the part of the 
defts. 

The points for argument on behalf of the pit. 
were: — ^That the oi^er is properly made on the 
defts., and is a good order under the 16 & 17 Vict. 
c. 97, s. 97. That unions established under the 22 
€reo. 8, c. 88, are by the interpretation clause of 16 
& 17 Vict, c 97, s. 182, unions within the meaning 
of that Act. Tliat any want of form in the order is 
cured by the 16 & 17 Vict. c. 97, s. 121. 

West {ffuMeston, Q. C. with him), for the defts. 
(the pits, in error). 

Tempk, Q. C. (^Maule and Hannay with him), 
contra. 

The following authorities were referred to in the 
course of the argument : 

22 Oeo. S, & 8a 88. 2, 24; and schedules, 4, 15, & 16; 
83 Geo. 3, 0. 85, 8. 8 ; 
41 Geo. 8,0.9, a 2; 
4 fto Will. 4, 0.76,1.28; 
9 <k 10 Vict c 66; 
12 & 13 Vict. 0.108,8. 6; 

16 ft 17 Vict o. 97, SB. 64, 96, 97, 99, 102, and 182 ; 
24ft26Vict&55,a6; 

'^ , ▼. ThsJvMtiossofthe WeU Riding, 26 L. J. 41, 
.0.; 4L.T.BepN. S.809; 



y,8lL.J. 1], M.a; 

l/ttOofi, 20 L. J., N. S., 226, M. 0. 

jSfoy 17.— Erlb, C. J.— This is an action brought 
by the treasurer of the county against the visitors 
and guardians of what is called a Gilbert Union, 
for the nonpayment of the expenses of maintain- 
ing a pauper lunatic in a county asylum. It 
is brought by the treasurer of the county, and 
brought in effect to enforce payment, under an 
order of justices, for the expenses of a pauper 
lunatic, those justices acting under the 16 & 
17 Vict, c 97, M. 97. The order on which the 
action is brought requires the defts., yisitors and 
guardians of a Gilbert union, by the name of the 
Guardians of the Poor of the Caton Union, that 
being the name by which they are commonly 
known, out of any moneys which might be in 
their hands by virtue of their office as such guar- 
dians, to pay the expenses of maintaining the 
pauper lunatic. The declaration alleges that this 
order was served, both on the visitors and guardians 
(the defts.), and also on the guardians for the 
parish of Tatham, and that they have not paid. The 
plea which raises the point for adjudication is the 
fifth plea, and it states that the defts. are a cor- 
poration under what is called Gilbert's Act, for 
the Gilbert unions, and that this order upon a cor- 
poration and the gpiardians under a Gilbert union 
is void, unless it is authorised by the 16 & 17 
Vict. c. 97, s. 97. That statute in the preceding 
section had made a certain provision with respect 
to lunatic paupers, and then in sect. 97, when a 
lunatic pauper is sent from a parish where 
he is not settled, it makes a provision for 
justices to ascertain the place of settlement and 
then make an order upon the parish or place liable 
for the expenses of that pauper to pay them; 
and as we read it, the 97t]i section empowers 
justices to make an order upon four classes of per- 
sons who are to pay. The words of the statute are 
** to pay,'* and it refers to the settlement, and orders 
the guardians of the union to which the settlement 
parish belongs, or the guardians of such parish in 
case such puish be in a union, or the guardians of 
such parish if it be under a board of guardians — 
there are three kinds of guardians referred to, then 
comes the fourth class — and if not, then the over- 
seers of the parish. In the present case the order 
has been made upon the defts. as if they were the 
guardians of a union incorporated under the Poor 
Law Amendment Act, 4 & 5 Will. 4, and it is an 
order caUing upon the corporation of guardians to 
pay the expenses which are the subject of the order. 
Now we are of opinion that the order ought to have 
been made on the guardians of the parish, it being 
a parish in a union under Gilbert's Act. The second 
clause, applying to two clauses, is that the order 
shall be on the guardians of such parish, in case 
such parish be in a union. I think it is clear 
that tiie clause meant, in case such parish be 
in a Gilbert union, as it piovides specifically for 
guardians under a poor-law union and for the 
guardians of the parish in case such parish be in a 
union. I know of no officers that would be correctly 
described to be g^uardians of the parish liable to 
have the claim made on them specifically, except 
in the case of the guardians of a parish in a GUbert 
union, or the guardians of a parish where the 
parish is under a board of guardians by the 4 & 5 
Will. 4, being too big a parish to require to be 
imited to any other parish. There being, therefore, 
according as I read the words of the statute, pro- 
vision made for an order upon the guardians of the 
parish, when that parish is in a Gilbert union, I 
think we are bound to give effect to those words, 
and to hold an order made on the guardians of the 
union as if it was a corporation within the 4 & 5 
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Will. 4, to be a void order. If there was nothing of 
substance in the objection, I would certainly use 
eyerj power that I could to preyent an objection 
merelj in point of form, with no importance 
attached to it whatever, from prevailing. But on 
giving the best attention that I can to these statutes, 
particularlj to Gilbert's Act, the 22 Geo. 3, c 83, 
that appears to me to have created guardians of tiie 
parishes united, having duties to perform speciflcidly 
in their respective parishes, and to have autho- 
rised such guardians of the united parishes to 
meet at monthly meetings; but then to have 
affixed speciflcallj on the guardians limited and 
specific duties while thej are acting together 
at the monthly meetings, and giving them a limited 
authority as to the specific sources of money, 
neither of which sources of money would be 
applicable to the charges of a lunatic pauper 
as expenses, and the future expenses of the 
costs of litigation. I have iooked through the 
Stat. 22 Geo. 3, c 83. It is an advance towards a 
union created in a much wider degree and to much 
greater effect under the Poor Law Amendment 
Act, but it provides that the parish by itself may 
have the advantages of this statute in respect of 
guardians, visitors, and workhouse regulations, 
which we have nothing to do with. Then, from 
sect 2 onwards, there is a provision for the 
creation of a guardian for each parish ; three persons 
qualified to be guardians are to be nominated and 
recommended to the justices by each parish, who are 
to appoint one of the three as die gusrdian, and then 
there is a power for the creation of visitors and 
for churchwardens. The great purpose of this 
statute was to ameliorate the condition of the poor, 
in providing employment for them and stock for 
them to manufacture, and a union-house in which 
they might live and be maintained. Then sect. 24 
points out how the poor are to be maintained, and 
the funds out of whidi the expenses are to be paid. 
It enacts in the earlier i^art of the section provi- 
sions for the general expenses which are to be con- 
tributed by the contributing parishes in proportion 
to the average amount they have paid for the poor- 
rate in the three years preceding their adopting this 
statute: the rate of contribution is to be applied, 
if I may say so, to the more permanent expenses, 
namely, to the case of repairs of the house, and 
providing the stock that is to be manufactured in 
the house, the salaries of the officers, and the like. 
Then, in respect of the current expenses of the 
house, maintaining paupers therein, they are to 
contribute in proportion to the number of paupers 
tent from each of the parishes. The guardians have 
no power at all to order the parishes of the 
union to contribute^ except in accordance with 
one of those two proportions, and then pay- 
ment is to be made by each parish in res- 
pect to the demand, and the demand is to 
specify the ground on which it is made, so that 
&e parish may know in which of the two propor- 
tions it is to contribute. The schedules 15 and 16 
give most specific directions for ascertaining those 
two parts. Schedule 15 is as to the mode of ad- 
justing the first amount mentioned in respect of the 
utensils, materials, furniture, rent, &c., and it is to 
be on the average of three years ; and then they 
take the average of the expenses always in that 
ratio. Schedule 16 is as to the mode of adjusting 
the second amount, respecting the victuals, beer, 
firing, and other necessaries, and then they are to 
be ^aid in proportion to the number of persons 
admitted into the workhouse at that time. Now, if 
the order were made according to the Lunatic 
Asylums Act, if it ever was to be made, it would 
have to be made upon the parish, and to be provided 
for by the parish, whatever it be. Such an order 
has no application to the guardians meeting at 



their monthly meeting at the poor-house or the 
union-house, and making provision for these two 
sources of expenditure ; and it is an order that has 
no general application to the general body of 
gnardians, who, under the 22 Geo. 3, cannot pro- 
perly pay the order out of any funds in the 
nature of a union fund which they have con- 
trol over. And I take this to be matter of sub- 
stance and not a matter of form, because, if the 
judgment were given against the ddfts., we are bound 
to see how thedefts. could get funds at a meeting of 
guardians of different parishes under the Gilbert Act, 
to pay the costs of this litigation and the costs of 
the future maintenance of the pauper belonging to 
the parish of Tatham. What fund is there for the 
guardians of all these different parishes to pay these 
expenses out of ? They cannot call for them as 
permanent expenses of Uie house ; they cannot call 
for them as permanent expenses of the pauper in 
the house according to the ratio of pay for those 
paupers in the parishes themselves ; and there 
is no fund from which the guardians of the 
different parishes are to take the money, and we 
ought not to make them by a judgment, and couple 
the consequences with the judgment, for there is no 
property they can take except the union-house and 
the beds of the paupers, and the like of that It 
is, I think, impossible to suppose that they would 
be liable to an execution. Other funds there were 
none at the time the 22 Geo. 3 passed, and other 
funds I see none created by any of the subsequent 
statutes. Is that objection answered on the part of 
the pit ? Suppose an execution goes, how are these 
expenses provided for? The cases referred to by 
Mr. Temple appear to me to very much confirm the 
view which we have formed upon the argument of 
Mr. West. We were asked to give judgment 
against the corporation of the guardians to pay for 
the expenses of a lunatic pauper belonging to 
one of the parishes in a union. The difficulty 
all along has been, there is no fund out of 
which ^ey can be paid. Now, the 33 Geo. 3^ 
c. 35, following this statute, determined that 
there should be, ilf I may say so, something in the 
nature of a union fund; and having by sect. 3 
directed that casual poor, having no settlement, 
taken ill in different parishes, should be entitled to 
relief by the nearest guardians, it then specifically 
created for the first time a union fund because it 
ordered the casual poor to be relieved by aU the 
parishes conjointly in the same respective proportions 
as they shall be directed to contribute to the general 
purposes of the Act 22 Geo. 3. General purposes 
are taken to be repairs of the house, and for obtain- 
ing a stock to work upon, and other matters of that 
sort; and I think the Legislature recognise this 
when they bring upon the union as a body, for the 
first time, the one charge, and direct them to create a 
union fund in respect of the one charge between the 
different parishes in proportion to their liability at 
the time when they adopted the Gilbert Union Act, 
to find out how they stood on an average of three 
years before, to see how the payments to the poor- 
rate should be charged to casual poor divisible 
amongst those parishes, and make tJie contribution 
they were liable to contribute to the maintenance of 
the workhouse ; and so, to my mind, showing there 
was no union fund known at the time, no Act creating 
a union fund ; for the funds of the Gilbert Act were 
appropriated to the house and to the sustenance of 
the paupers — ^two specific charges. By the 33 Geo. 3 
<* casual poor " has become a new charge, a charge 
upon the union specifically provided, and the Act 
says the union shall meet tiiat charge. The object 
of the 12 & 13 Vict c. 103, s. 5, is, that the costs of 
irremovable paupers should be paid for out of the 
umon fund. I ti^e that to mean the union fund 
that had been enacted by the 33 Geo. 3, c 35, s. 8» 
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the union fund that the parishes are to contribute 
as their liability to the common and pennanent 
ezpensee of the house ; and I am confirmed in that 
view of the 12 & 13 Vict c 108, because it was 
repealed by the 16 & ITVict c.97, and sect. 102 of 
that statute proyides that the expenses of the 
irremovable pauper lunatic shall be paid by the 
guardians of the parish in such union where the 
pauper shall hare acquired such irremovability, if 
Buch parish was subject to a separate board of 
guardians, or by the overseers, where the sum is 
not subject to such separate board, and where such 
parish shall be comprised in any union the same 
shall be paid by the guardians and charged to the 
common fund of such union. Sect. 102 is speci- 
fically applicable to the case of pauper lunatics, not 
generally, but iiremovable pauper lunatics. The 
tendency of the legislation has been to recognise a 
wider area in respect of the general charges, and in 
particular in respect of the charge of irremovable 
paupers. Now sect. 102 recognised that prin- 
ciple in respect of irremovable pauper lunatics ; 
and the costs of the irremovable pauper lunatics 
are to be jNiid by the guardians wherever 
any parish is in a union from which the pauper 
lunatic is removed. Now ** union*' may comprise a 
poor-law union, or a Gilbert union ; but here it is 
used without any limitation: **any union*' that 
has irremovable pauper lunatics. Sect. 97 is the 
one for providing for a pauper lunatic assumed not 
to be irremovable, and there the words are, ** the costs 
of his maintenance shall be ordered to be paid by 
the guardians of the union to which the parish 
belongs, or the guardians of such parish in case 
such parish be in a Gilbert union." I insert there 
the words ** Gilbert union," because it makes it a 
sensible provision for the general costs of the pauper 
lunatic who is irremovable; they fall upon the 
parish to which he belonged, and the meeting of the 
guardians at the union-house had nothing to do 
with it. Having provided for the pauper lunatics 
to be paid by the guardians of the parish to which 
he belongs, the costs of the irremovable pauper are 
to be paid by the guardians of the parish to which 
he belongs. I think that the Legislature contem- 
plated that there should be for these purposes a 
union fund created in the manner pointed out and 
enacted by the 33 Geo. 3 ; and the change in the 
language of sects. 97 and 102 indicates a different 
purpose in the mind of the Legislature, appropri- 
ately expressed by the change in the language of 
these sections. Therefore I come to the conclusion 
that this order was not authorised by the statute, 
and that the action founded upon it cannot be sus- 
tained, and the judgment must be for the def ts. on 
the demurrer. 

The rest of the Court concurring. 

Judgment far the defU, 



GOTTELT OF COMMON PLEAS. 

(raELAND.) 

Beportod by J. Fold Jomvron, Esq., Baxrfster-«t-Lsw. 

Saturday, Nov, 14, 1865. 
Gbahax (app.) FoRDB (rcsp.) (a) 

Tippling beer-^Ckue stated-^Oonatniction of 27 j" 28 
Viet. c. 35, M. 6, 8. 

The app, vfos summoned to answer a complaint thai, he 
being a person licensed to seU beer bg retail to be con- 
sumed off the premises, persons were found harboured 
in his house and place of business who appeared to be, 
or to have been, recentfy drinking or tippUng beer 
therein, contrary to 27 j- 28 Vict, e. 85. It being 



) From the IrUh Jurist, hj pennissiou. 



proved that persons were found iqxm the app^^s 
premises under the circumstances charged, and that the 
person who usually attended the aJwp toas present, 
though the app. himself was not, the Dublin divisional 
magistrates conoictea the app. Upon a case being 
stated for the opinion of the court : 

Held, that the conviction was right, the words of the 
eth section o/" 27 j- 28 Vtct, c. 35, including the case 
of harbouring persons tippling beer. 

The following case was stated for the opnion of 
this court : The app. was summoned to appear before 
said justices on the 22nd Sept. last, to answer the 
complaint of John Forde, inspector in the Dublin 
police, charging that he, the app., being a person 
licensed to sell beer by retail to be consumed off 
the premises where sold, at 109, Bride-street, within 
said district, between the hours of seven and eight 
o'clock in the afternoon of the 12th Sept. 1864, 
divers persons, to wit, one man and one woman, 
were then and there harboured in his, the app/s, 
said house and place of sale at 109, Bride-street, 
who appeared to be, or to have been, recently drink- 
ing or tippling beer therein, contrary to the statute 

27 & 28 Vict. c. 35. The following evidence was 
given upon oath before us by John Forde, the resp., 
namely: 

I visited the boose of George Ofahsin, spirit grocer and 
wholesale and retaO beer dealer, he then being lioeneed for the 
Bale of whiskey, and also being duly liceneed as a wholesale 
and retail beer dealer, on the 12th Sept 1864, between the 
hours of seven and eight o'clock in the evening I saw a man 
and a woman, who gave their names as James Bruce and 
Maria Brace, sitting down tn a room in front of the bar, 
having a drinking measure and a glass containing porter. 
The measure was on a bench convenient to where they were 
sitting, and the glftss was on the chimney-piece ; both con- 
tained porter. Both of them drank the porter, and both of 
them appeared to be under the influence of drink; and the 
person who usually attended the shop was present. I told 
nim I would make an application for a summons. I will not 
say positively that both drank the porter in the glae& 

Being of opinion that the foregoing evidence dis- 
closed an offence within the meaning of the 27 & 

28 Vict, c 35, s. 6, we duly convicted the app. for 
said offence, and imposed a fine of 10s. upon him. 
On the part of the app. it was contended that, upon 
Uie facts disclosed in evidence, no offence had been 
committed against the provisions of said statute; 
and we were called upon by him to state a case for 
this court pursuant to the provisions of the statute 
in that behalf provided. G. Wtsb, > t -p 

w.allbk,; •'•^• 

Sidney, Q. C. (with him Qimm) for the app. — 
Under 8 & 9 Vict. c. 64, if any person licensed to 
sell to be consumed off the premises sold to be 
consumed on the premises, he was liable to a penalty 
of 50/L That statute gave the police authorities for 
the first time power to prosecute ; it recites 6 Geo, 
4, and its second section. That Act had a graft 
added to it by 17 & 18 Vict, c 89, s. 12. Down to 
that statute the offences of this character were con- 
fined to those committed by spirit dealers in har- 
bouring persons tippling. In consequence of the 
decision in this court (see Quin v. Murray, 8 Ir. Jur. 
N. S.\ the parties have got 27 & 28 Vict. c. 35 
passed. Down to this the law stood that a spirit 
dealer harbouring a person tippling on his pre- 
mises was liable to a penalty, but that did not 
extend to beer dealers. The effect of the section 
is first to say that the law which before only 
applied to the houses of licensed dealers shall 
now extend to licensed beer dealers; and it goes 
on to say the penalties shall extend to persons 
licensed to sell beer. And if it stopped there, a beer 
dealer would be liable under that Act no more than a 
spirit dealer. He would be liable under the statute 
of Geo. 4. These offences are, the selling of spirits, 
the tippling of spirits, and the harbouring of per- 
sons tippling, or who have been tippling. AU th« 
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old offences in relation to spirits have been trans- 
ferred oyer to another subject ; but the Act does 
not say this shall also extend to harbouring a person 
tippling beer. A new class of individuals were 
affected bj the earlier statute. [MonahaK) C.J. — 
And therefore to create an offence under this Act 
there must be either selling beer or harbouring a 
person who has drunk whiskey ?] Yes. The sum- 
mons states chat divers persons were then and there 
harboured in the house, without saying by whom. 
Whereas, if the statute did apply, it would only 
apply to the person harbouring. Harbouring in the 
criminal code imports an actual interference almost 
amounting to personal interference (sect. 2). There 
must be evidence to show a harbouring by the app. 
in the house. The evidence does not go beyond the 
summons. The policeman only saw a man who 
appeared to attend. He told him he would apply 
for a summons. [Christian, J. — ^Is not that a 
question of fact for the justices ? Your objection 
is two-fold : first, that it ought to be said the man 
harboured ; and secondly, that there was no evidence 
of being harboured. Was not the latter a matter 
of fact for the justices ?] If there was any evidence 
at all it would be, but there is none. [Christian, J. 
— ^They were found in his house.] Harbouring 
must be more than a person being found in the 
house, for any member of his family could not in that 
case be there from the morning till 11 j p.m. In 
Archbold's Criminal Pleading, 827-828, instances 
are given of what would and what would not be 
harbouring. It must be proved the party has done 
some act to assist the felon personally. [Monahan, 
C. J. — Harbouring a felon means assisting him to 
escape from justice : it would be hard to give it 
this meaning here] : {Reg, v. Chappk, 9 C. & P. 
355.) This is a criminal offence, because there is 
imprisonment if the penalty be not paid. There- 
fore the question of agency arises — ^if a person 
allows another to sell to those who have a right to 
do everything but sit down and tipple, is he respon- 
sible for their doing this ? (^Cooper Y, Slack, 6 H. ot 
L. 746.) Lord Wensleydale, in his judgment, p. 
793, says : " Then comes the more important ques- 
tion, if this can be carried to Slade or his agent, as 
it is illegal to offer money to another for voting. I 
take it he cannot be held responsible unless he has 
given authority." &c Here is a man licensed to 
sell beer to be consumed off the premises, who may 
have a servant to do this for him. If a man is em- 
poyed to do a lawful act aud he acts unlawfully, 
much more is required to show an intention on his 
part. The deft, was not present. It may be con- 
tended that the Act may he paralysed if a man of 
straw be put forward to do this ; but if so, let the 
Beer Act be amended. But in this very statute 
the Legislature have shown, by sect. 6, that they 
have classified the offences and distinguished the 
owners. In a certain class of offences against the 
revenue laws, where the agent acted^ the principal 
was convicted ; but in all these cases the offence 
was committed by the goods being found on the 
premises of the trader. That was an act, and the 
agent might be fairly held the agent for the un- 
lawful act. 

J. K Walshe, Q.C. and Beytagh contra.— The 
argument that it is not stated by whom the persons 
were harboured is not open. If it is, this is a sum- 
mons and not an information : (Levinge*s Justice of 
the Peace.) The magistrates state that preliminaries 
were performed, and that question is not open ; if 
it be the summons may be amended. A parol 
information would suffice : 

R. V. Miller, 1 Or. Oas. B., 116 ; 

8 4 9 Vict, a 64. 
These things are all ejtudem generu, all which may 
happen in the house of a Ucensod retiuler. The 



other side put in beer in every other place in the 
statute except where it presses. They say it does 
not apply in the concluding clause. They admit 
that if a man licensed to sell beer has people tip- 
pling spirits he would be liable. No doubt, it would 
be more correct if it were added in the section, 
" or harbouring persons tippling beer ; " but there 
is no difficulty in concluding the fact of a person 
tippling beer at an unreasonable hour. [Christian, 
J. — ^You say that the Act creates a new offence 
The app. says the Act only applies to the old 
offence of persons tippling spirits. It would appear 
a strange thing if it was enacted that persons 
should not harbour persons tippling spirits who 
were already prevented from selling spirits. 
Monahan, C. J. — ^As I understand, the harbourii^ 
was introduced to get over the difficulty of 
proving an actual sale. No one can doubt that 
the person who prepared the Act intended to 
include this case.] The 8th section makes it penal 
in the persons found there. The word 'Hip- 
pUng " is not capable of legal definition, neither 
is the word " harbouring ;" it is for the justices to 
say what it is. It is too much to say that we are to 
prove legal harbouring, and that a person may stay 
away and leave a waiter, and then that we are to 
prove an authority in the waiter. The point of 
agency was not made in the court below. This is 
not the case of principal and agent, it is the case of 
master and servant. The law could never be carried 
out against housekeepers if it were held otherwise. 
The intention was to incorporate everything, and 
apply to the sale of beer what was law as to the sale 
of spirits. [Christian, J.^The difficulty is to find 
any words applying to harbouring persons tipi^ing 
beer. There was only before the offence of harbour- 
ing persons tippling spirits.] The Act refers not 
merely to the sale but to the person selling. [Mona- 
HAN, C. J.-^It is admitted on the other side that if 
a person was found selling beer it would be within 
the Act.] The words of this Act are, << As if this 
were repeated and specially enacted ;** t. e, reddendo 
singula singtdis. The Act must have a reasonable 
construction. The 8th section would make the per- 
son tippling liable to a penalty, and could it be that, 
notwithstanding this, the party harbouring is not 
liable? [Christian, J. — It is beyond doubt that 
they intended to include this case. Monahan, 
C. J. — No doubt our decision gave rise to this new 
Act, and, no doubt, it has provided for the thing 
we then decided ; but we still we have here to decide 
if relating to the sale includes harbouring.] 

Curran in reply. — ^It is contrary to the principles of 
law that an offence is to be created and punishment 
attached by intendment. The Act should expressly 
set forth the offence. It is not to be spelt out from 
its terms, or from the intention of the Legislature. 
Three sorts of offences are here. 1. With respect 
to the hours to which persons licensed to sell for 
consumption elsewhere shall keep open ; and in that 
there is the omission of the word " not," which 
nullifies that portion of the section. 2. With re- 
spect to 8 & 9 Vict. c. 64, and all the authorities, 
&c., what were these ? To enter a house and punish 
the parties, &c. In reference to the offences, therein, 
t.e., in the sections respectively set forth, £.«., 
transferring to the houses of beersellers the same 
offences therein set forth; but this does not set 
forth any new offence. It is not repeating spirits to 
call it beer. [Kcogh, J. — ^What are " such per- 
sons ?"] The persons licensed to sell to be drunk 
not on the premises. As to harbouring, the word is 
not to get an extensive meaning the first time it 
appears in an Act. It may mean concealing the 
party from the police, and in that sense it ought to 
be taken and not against the subject. Unless the 
, servant act within the scope of his authority the 
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master is not liable : (Smith's Master and Senrant.) 
There is nothing here to warrant the conclusion 
that the waiter liad any authority to harbour per- 
sons tippling beer. The app. ought to suc- 
ceed, Ist, on the construction of the 6th section ; 
2nd, on the construction of the word '*har- 
booring." 

MoNAiLiK, G. J. — ^We are of oinnion that this con- 
Tiction is quite right ; that hanng regard to the 6th 
and 8th sections persons found recently tippling are 
certainly within the Act. Therefore there is no 
doubt it was in the contemplation of the Legislature 
to render the tippling, or being found recently tip- 
pling, an act for which the party would incur the 
penalty. The only question then is if the words of 
the 6th gection are sufficient Are there words 
creating the o£Fence? The words are, that all the 
provisions in the former Act shall apply to the sale 
of beer by persons licensed. We think the intention 
to be found in that section was to extend to the 
sellers of beer all the penalties, and that erery act 
done in relation and in connection with the sale is 
equally an offence. We think that the actual sale 
is one ; that the harbouring of a person supposed to 
be after the sale is another ; that the harbouring 
persons recently tippling beer is an act provided for 
by the 6th section. The only other question is as to 
the meaning of '' harbouring." It is not the same 
as in the case of a felon ; it is permitting persons to 
remain in the house who are tippling, or who have 
the appearance of having been tippling. It would 
be impossible to say the master would not be res- 
ponsible for the act of the servant. 

Christian, J.—I felt some doubt if there were 
sufficient words in the 6th section to carry out what 
the 8th section rendered perfectly plain. I think 
the words are afforded by the concluding words of 
the 6th section, in which the sale is spoken of. 
" And in respect of the sale of beer," t.e., what was 
previously the law as to the sale of spirits shall be 
oT the sale of beer, including the harbouring. 

CoRciction affirmed. No costs wert given. 
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Reo. v. The Recorder of Northampton. 

Re An Appeal bewben the Board of Guardians 
OF THB Kettbrino Union (apps.) V, The Com- 
xnTEE AND Directors of the Northampton 
General Lunatio Astlum (resps.) 

Pauper lunatic — Order far maintencmee — Appeal — 
16 a* 17 VicU c 97, M. 96, 108, 128. 

There is no appeal against €M order of justices made 
under 16 g^ 17 Vict, c. 97, s. 96, upon the auardians 
of the union or parish^ or overseers of the parish, 
from which a btnatie has been sent to an asylum for 
the maintenance, jr., expenses: 

Soheldper Cockbum, CJ., MeBor and Shee^JJ. {Black' 
bum, J, dissentiente). 

This was a rule nut calling upon the Recorder of 
Northampton to show cause why a writ of certiorari 
should not issue, to remove into this court an order 
of the Borough Sessions of Northampton made in 
an appeal between the above-named parties, quash- 
ing an original order of justices for the lodging, 
maintenance, medicine, clothing, and care of one 
William Yoss, a pauper lunatic, on the ground that 
the sessions had no jurisdiction. 



It appeared from the facts that in Jan. 1861 one 
William Yoss, an idiot from his birth, was brought 
into the Northampton General Lunatic Hospital 
from the parish of Middleton, in the Kettering 
Union, as a private patient, at the instance and 
charge of his father, where he remined at his charge 
until Aug. 1862, when the clerk to the Kettering 
board of guardians, in which union the father was 
settled, wrote to the secretary of the hospital, telling 
him that the board of guardians had come to an 
opinion that the father could no longer maintain his 
son as a private patient, and that the board would 
pay the maintenance moneys from the 18th Aug.. 
The lunatic wfls therefore removed from the private 
to the pauper class, and his maintenance was there- 
fore included in the general quarterly bills of the 
whole body of the Kettering paupers confined in the 
asylum. On the 7th Feb. 1863 the clerk to the 
board of guardians wrote to say that the txMird 
would not pay for the pauper after the 25th Afarch 
then next, and as the father was unwilling to take 
charge of him, he continued to remain in the 
asylum without being paid for by anyone. On 
the 2drd Sept. 1864 the magistrates for the town 
of Northampton, upon the application of the com- 
mittee of management, made an order upon 
the guardians of the Kettering Union to pay the 
sum of 40/. 12«. 6d for the lodging, maintenance^ 
medicine, clothing, and care of the said William 
Yoss, being at the rate of 12«. 6</. per week from the 
2nd April 1863, to the Ist July 1864. Against this 
order Uiere was an appeal to the Borough Quarter 
Sessions at Northampton. The appeal was entered 
on the 80th Dec 1864, and recognisances were 
entered into by the apps. on the 2nd Jan. following, 
the sessions being holden on the 6th of the same 
month. Upon the hearing ot the appeal it was 
objected by the resps., first, that the apps. had no 
right of appeal, as the statutes gave none ; secondly, 
that as the recognisances had not been entered into 
until after the entry of the appeal, the right of 
appeal, if any, had been lost ; thirdly, that the 
recognisances had not been entered into forthwith 
after notice of the «pp&Bil had been given to the 
resps. ; fourthly, that as the recognisances were not 
entered into before a justice of the peace for the 
town and borough of Northampton, the right of 
appeal was lost. The Recorder overruled ail the 
objections, whereupon . the counsel for the resps. 
stated that they should defend the appeal under 
protest, and ultimately the Recorder quashed the 
order of justices with costs. 

Mereweiher showed cause. — This was an order of 
justices under the 16 & 17 Yict. c. 97, 8.96 (the 
Lunatic Asylums Act), against which the guardians 
of the union upon whom it is made had a right of 
appeal, and if so the order of the sessions is valid. 
Sect. 128 gives a right of appeal against any order 
or determination of any justices under the Act, 
other than orders adjudicating as to the settlement 
of any lunatic pauper and providing for his main- 
tenance. The order appealed against was not an 
order adjudicating as to the settlement of the 
pauper, and therefore is not excepted from the 
operation of sect. 128. 

Poland and Siffs in support of the rule— There 
is no appeal given by the 16 & 17 Yict. c. 97, 
against an order of this description. The object of 
the 96th section was to give the proprietor of the 
Lunatic Asylum a remedy in the first instance 
against the union or parish from which the pauper 
was sent. Sect. 95 makes the lunatic pauper 
chargeable to the parish from which he is sent to 
the asylum, until his settlement is adjudicated to 
be in some other parish. An order under sect. 
96 in no way a£fects the pauper's settlement, and 
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the pariBh from which the pauper is sent, and which 
has in the first instance to pay the proprietor of the 
asylum, may reimburse itself from the settlement 
parish of the lunatic or from the county. The ap- 
peal givien by sect. 128 is not extended to this case. 
And an order under sect. 98 cannot be appealed 
against: (^Wibon v. Liverpool (Overseen), 17Q>B. 
803.) The order is a mere interim order. 

June 18. — CooKBURN, C. J. — I am of opinion 
that this rule should be made absolute. The 
clauses of the Act of Parliament upon which the 
question turns are certainly open to considerable 
doubt and difficulty ; but, upon the whole, I have 
come to the conclusion that there was no appeal in 
this case from the order of the justices to the 
quarter sessions. The order in question was an 
order upon the guardians of the union which com- 
prised the parish from which the lunatic had heen 
sent to the asylum for his maintenance. The parish 
might immediately get rid of its liabUity in one of 
two altematiye ways, either by showing that the 
pauper was settled in some other parish, a matter 
upon which the justices had power to adjudicate, 
and upon adjudicating which they would be bound 
to make an order for the maintenance of the pauper 
lunatic upon the parish in which they adjudicate 
his settlement to be; or, if the parish appealing 
against this order was unable to ascertain and to 
show in what parish the lunatic was settled, then 
by Act of Parliament they are authorised, and the 
justices are bound, to make an otdet upon the 
county for the maintenance of the lunatic out of 
the county funds. In either case, therefore, the 
order is ojiUy a proTisional or interim order. I can 
quite understand why the Legislature, in making 
proyision for the case of an appeal against an order 
of maintenance founded on an adjudication of 
settlement, may hayo thought that the temporary 
and transient inconyenience to which the parish, 
from whic^ the lunatic is sent, may be subjected, 
should not haye thought it necessary in consideration 
of so small an inconyenience to giye them any 
right of appeal. Besides this, when one comes to 
look at the sections of the Act of Parliament which 
relate to the power of i^ipeal, it seems that the 
machinery prescribed by the Act in case of appeals 
by parish officers in we case of adjudication of 
settlement and the maohineay provided for appeal in 
other cases, is so entirely dissimilar, thatthemachinery 
to which it would be necessary, if this appeal lay, 
to resort, namely, the machinery prescribed by the 
128th section, is wholly inapplicable to the case of 
appeal by parish officers. Parish officers are 
authorised to appeal where there has been an adju- 
dication of settlement and an order for maintenance 
founded on such adjudication; but then no par- 
ticular terms are imposed upon them. We come to 
%hQ 128th section, from whidi the terms " oyerseers" 
and " parish officers" are omitted, and we are deal- 
ing with the term " person," and we find an entirely 
different machinery provided as to recognisances, 
and so on, and as to the time during which the 
appeal must be brought, and altogether the machi- 
nery is of a different character. It seems to me, 
looking to the fact alone, that in the one case where 
the appeal is given, by the 108th section, the terms 
used are, ** the guardians of any union, or parish, or 
the overseers of any parish;" and that in the 
128th section it speaks of ** persons," not " person" 
only ; upon the whole^ what the Legislature must 
have intended to mean is this : "If, upon an adjudica- 
tion of settlement, the guardians of the union, or the 
overseers of the parish, are aggrieved by an order 
of maintenance founded on the adjudication, which 
they believe to be an unjust one, they have a right 
of appeal. In all other cases "the person aggrieved" 
must receive a different signification. There are 



many instances that might be mentioned where 
persons might be aggrieved as distinguished from 
parish officers, or the guardians of s union, by an 
order made by the justices under the Act of ParHa- 
ment ; and I cannot hdp thinking tiiat the temi 
^person" is not intended to beap^Ued to the case of 
a parish officer. And it is a significant fact in this 
case, that the county may be in the position of 
being aggrieved by an order ; as for instance, if a 
county, in ord^ to get rid o^ a liability cast upon 
it in the event of a settlement not bdng found, 
come forward and suggest, or endeavour to main- 
tain or prove, that a given parish is the parish 
of the pauper lunatic's settlement, they might be 
aggrieved hy an adjudication of magistrates re- 
fusing to affirm that fact, and to act upon it, 
yet the county has no appeal ; and that the 
county has no appeal has been decided in 
the case of Wilaon v. 7%e Guardieau of lAverpooi, 
But, independent of that case, it would be impos- 
sible to say that the oounly should be included 
under the term " person." Ttyere is no more reason 
that I can see why the county should not have an 
appeal in sudi a case quite as mudi as a parish like 
the present, which, as I have said, only suffers the 
temporary inconvenience of having a provisional 
order made upon it. I cannot think the term ^ per- 
son" is to include everybody and eveiy class of 
persons who may be aggrieved by an order made 
under the present section. I think we must consider 
that the term " person," used in the lS8th section, 
does not include the guardians of the union, or the 
overseers of the particular parish. The reason for 
introducing the exceptions which are found appeary 
to me tolerably manifest. The term "person 
aggrieved by any order " might include ratepayer 
of the parish, or ratepayer of the county, and might 
certainly include ratepayer of a paridi; and it 
may have been that the exception was introduced 
into the section of the Act of Parliament for the 
purpose of excluding any person who, as a rate- 
payer, should be aggrieved in a case where t^ie 
Legislature intended that the appeal, if preferred 
at all, should be preferred by the guardians, or 
proper officers of the parish ; therefore, it says : " If 
any person feel himself aggrieved by any order of 
the justices other than an order made under the 
96th section ; in that case the appeal is to be regu- 
lated and limited by the provisions of the 108th sec- 
tion. It excepts, therefore, any case that falls 
within the 108th section, but it leaves the term 
" person " as applicable to any of those numerous 
cases in which persons may be aggrieved by orders 
made under this Act. I think, therefore, readily 
admitting the matter is involved in consideraUe 
difficulty and obscurity, that upon the whole the 
language of the Act warrants us in saying that no 
appeal is given in such a case as the present. I 
think, therefore, that the rule for quashing the order 
should be made absolute. 

Blackbubn, J. — ^As at present advised I take a 
different view from what my Lord and my learned 
brothers do ; for it seems to me the appeal in this 
case does lie, and consequently, that the rule ought 
not to be made absolute. But that depends en- 
tirely on the construction of the terms of the Act of 
Parliament. I do not mean to express my opinion 
very strongly or decidedly, because the wcnxis of the 
Act are very obscure ; though I think the natural 
sense of them is such as to give the appeal. I do 
not sec that there is anything pointed out to prevent 
our construing the Act in what, I think, is its 
natural sense. I admit there is a great deal to be 
said in favour of the other view of the matter, 
and, Uierefore, I do not mean to express a strong 
opinion of dissent from that which my Lord and n^y 
learned brethren entertain, but merely to point out 



MAOISTBATES' GASES. 



876 



Q.B.] 



Rbo. v. Thb Reoordbr or Nosthajcftoh. 



[Q. B. 



that I do not take quite the same yiew that they do. 
The 128th section gives an appeal to any person who 
thinks himself aggrieyed by any order o^er than an 
order adjudicating as to the settlement of any 
lunatic pauper and jnroviding for his maintenance. 
Now, first of all, I must say it seems to me, in con- 
atroing the Act, we mus^ take the words " any 
person ** as induding ererr sort or kind of person 
that does not come within the exception. I think, if 
the order aggrieves the giiardianB of the union, or the 
treasurer of the county, or any person is aggrieved, 
by any order not coming within the exception, that 
those so aggrieved, whether body corporate or not, 
would come within the meaning of ** any person ;" 
but then I think that, if the order against whicdi 
they seek to appeal comes within the exception, they 
then certainly cannot appeal. What appears to me 
to be the dimcolty in the case is, to see whatare the 
orders coming within the exception— those are orders 
adjudicating as to settlement of any lunatic pauper 
and providing for his maintenance ; if they can be 
so construed— and it is not any great straining of 
the woids to read them as an ord^ adjudicathig as 
to the settlement of any lunatic pauper and also an 
order providing for his maintenance, and if that is 
so, this case falls within that exception and no 
appeal lies. But it seems to me that the natural 
construction of the words is, that they mean an 
order adjudicating both as to the settlement and pro- 
viding for the maintenance ; so that the only case 
within the exception would be orders that do both 
those things. If that be the exact meaning 4>f 
the words, then this order, which only provides 
for the maintenance and does not toiush the 
settlement, would not be within the excep- 
tion, and consequently the appeal would lie. 
We are referred back to the Act, and we find 
that under the 94th section the justices might 
make an order upon the next friend of the limatic 
to provide for the maintenance of the lunatic. 
That is certainly an order providing for his main- 
tenance. At the first glance I thought it would be 
a monstrous thing that a person alleged to be the 
next friend of the lunatic should not have the 
power of appeal ; but, when I come to look at the 
section, I find there is no personal enforcing of the 
order against him ; and therefore the only effect is, 
if he does not obey the order, the next order tiiat 
has to be made is to sell the property. The sub- 
sequent section gives the power to sell the property 
of the lunatic, but agunst that order there is an 
appeaL Therefore, it is nothing to say that the 
order against the next friend would be in itself 
binding. Next comes another section, the 96th, 
where the justices may make an order upon the 
parish from which the lunatic pauper is sent,ordering 
them to pay maintenance ; that is the order against 
which in the present case the guardians appeal. 
Kow, the first thing that struck me was, that in 
the case which is alleged to be the case here, of 
the justices having adjudicated that the person had 
been sent from the parish when they never sent 
him at all, and that he was a pauper when he was 
not a pauper at all, or that he was a lunatic when he 
was not a lunatic at all, it seems a very hard 
thing there should not be an appeal from that ; but 
when we look agun at it, it does appear that this is 
a preliminary or interim order, and from which the 
parish can get its relief by showing where the 
person was settled. Therefore, there can be no 
great absurdity in4he scheme of legislation if they 
were to say that should be final aUo. And then 
comes the 97th section, and by that the order of 
adjudication or settlement is also to be an order 
for maintenance ; so that an order under the 97th 
section falls completely within the terms of the 
exception in sect. 128, the order adjudicating the 
settlement and providing for maintenance. Then 



from that we go on through several sections till 
we come to the lOdth, and there it is enacted, if the 
guardians of any union or parish, or overseers of 
any parish, feel aggrieved by any such order adjudg- 
ing ttie settlement of any lunatic, they may appeal, 
subject to different terms and in different ways to 
the general appeal afterwards given in the 128th 
section* Now, it certainly struck me upon the 
whole as being the true construction of the Act 
that, when it is said any person may appeal against 
any order, except curden adjudging the settlement 
and providing for the maintenance^ that referred 
back to sect 106, where there is an appeal given 
against the particular class of orders which ful- 
filled every word, and which were orders adjudging 
the settlement and providing for the maintenance, 
against which they have provided one appeal, which 
they have confined to the oflksers of the union and 
the overseers of the parish, who are the natural 
persons to appeaL Against other orders they have 
provided no appeal, and these come within the 
general rule of the 128th section, the exception 
being confined to that for whidi the app^ ia 
alrei^ provided ; but against that there is this to 
he said, and which weighs a good deal in my mind 
in making me doubt whether it is the tme construc- 
tion of the words when they give the appeal in the 
108th section against the order adjudging the settle- 
ment. In the 128th section the appeal is against 
orders other than orders adjudicating the settlement 
and providing for maintenance, yet the Legislature 
have, in that view of the case, put in sect. 128 
superfluous and idle words. I know it is noun- 
common thing in Acts of Parliament to put in 
superfluous and idle words, without considering 
what they mean; still, upon the general rule of 
construction, when they put in additional words,tone 
must suppose they primd fade mean to convey some 
additional meaning, and it may be that here the 
additional meaning may be to say that an order as 
to the maintenance of the pauper lunatic, though 
not as to his settlement, should not be the subject 
of appeal. I do not say it is absurd ; it is, however, 
a straining of the words, but it is not a great one. 
I think mvself, taking it altogether, that the natural 
construction of the Act is to confine the excep- 
tion from the appeal in sect 128 to tiie particular 
class of cases embraced in sect. 108, for which 
another appeal is given, and against every other 
orderevery other person who is aggrieved may appeal. 
The other view may be better than that view, but 
that, I think, is the true construction of the Legis- 
lature, and I by no means mean to express a stronger 
opinion than to say I think the appeal did lie. 

Mellob, J. — ^I am of opinion that the rule ought 
to be made absolute. There is no doubt very con- 
siderable difficulty in coming to a satisfactory 
conclusion as to the meaning of the various pro- 
visions, but I cannot help thinking that the scheme 
of the Act leads us to the true solution. It seems 
that, if the lunatic being in an asylum has property, 
then his property is to be made Uable by the mode 
my brother Blackburn has suggested, provided for 
by the 94th section. If the lunatic have no pro- 
perty, he is to be considered to be chargeable to the 
parish from which, at the instance of some officer, 
or officiating clergyman, he is sent, that is, the 
parish in which he has an establishment and settle- 
ment, and it is to be ascertained in what parish he 
has a settlement. In that case, prhnd facie the 
parish from which he is sent is to be deemed the 
place of his settlement for the purpose of charge- 
ability. Then the 96th section provides that, in 
that case, orders for the expense of bringing him 
to the asylum, and his lodging and maintenance 
and medicine, clothing, and care, may either be 
retrospective or prospective, or partially retrospec- 



876 



MAaiSTBATES' GASES. 



Q.B.] 



Bbo. v. Tek Rboobdbr or KoBTKUtproir. 



[Q.B. 



tiye and partially prospectiTe. That order is to 
be made on the guardians or overseers of the parish, 
if the parish be not in any union; therefore the 
order is to be on the guardians or on the overseers 
of the parish. Now, what is the way in which the 
settlement is to be ascertained by the 97th section ? 
** Two justices, at the instigation of the parish from 
which the pauper has been removed, may inquire, 
and, if they can ascertain the place of settlement, 
they may make an order adjudicating on the settle- 
ment, and ordering that the parish on which 
he is settled may reimburse the parish from which 
he is sent all those expenses; that if it turns out on 
the inquiry they cannot ascertain that he has any 
place of settlement, then the charge is to be thrown 
on the county, and the parish to which he has been 
sent is to be relieved, and the county is to become 
chargeable with these expenses. Now, there are 
provisions in respect of which the county may be 
relieved from these expenses if they can ascertain 
the settlement, because at the end of the 98th 
section, which throws this charge upon the county, 
it says : " That the magistrate may delay adjudg- 
ing such pauper lunatic to be chargeable to any 
county until such further inquiry has been made^ 
Provided also, that every county to which any 
pauper lunatic is adjudged to be chargeable as 
aforesaid, may, at any time thereafter, inquire as 
to the parish in which such lunatic is settled, and 
may procure such lunatic to be adjudged to be 
settled in any parish.** Then there is a provision 
for the reimbursement of the county, for themoneys 
paid on account of the lunatic so adjudged to 
belong to the parish by the 99th section. And by 
the 100th section it is provided : «That it shall be 
lawful for any justice hereinbefore authorised, to 
make any such order as aforesaid upon the guar- 
dians of any union or parish, or upon the overseers 
of any parish, to make such order upon sudi 
guardians or overseers, although such union or 
parish be not within the junsdiction of such 
justices.*' Now, whenever the determination of the 
justices finally settles the question of the settle- 
ment of the pauper, so as to make the charge 
perpetual, there the appeal is given, and it is given 
in the very words to the guardians of or to the 
overseers of the parish. Now by referring to the 
108th section, the words are : **If the guardians of 
any union or parish, or the overseers of any parish, feel 
aggrieved by any such order as aforesaid.*' Therefore 
they are the persons on whom the justices make the 
order for the expenses of the removal of the lunatic to 
the asylum, and his provisional maintenance. They 
are the persons who are authorised to appeal under 
the 108th section against any order adjudging the 
settlement of any lunatic ; and I ought to say, upon 
that 108th section, that the only machinery with 
reference to costs, or anything e^, is, they are to 
be at liberty to appeal without any condition as to 
recognisance, without anything being said as to 
costs, certainly nothing as to recognisance, nor are 
they tied up as the 128th section ties up the pafties 
to whom the appeal is there given. Therefore, I 
come to the conclusion that the speciid madiinery 
which provides for the guardians and overseers of 
the poor, is the appeal which the Legislature in- 
tended to give to them ; for, by the 128th section, 
the words, instead of being *< any guardian of any 
union, or overseer of any union, or overseers of the 
parish," are, "any person who thinks himself 
aggrieved by any order or determination of any 
justices under this Act, other than orders adjudi- 
cating as to the settlement of any lunatic pauper 
and providing for his maintenance, may within four 
months, and on giving recognisance, appeal." And 
then there is the provision which I do not rely on, 
as confining it to those things that the justices may 
have power to mitigate penalties and x^uce the 



sum which, by way of penalty, may be ordered to 
be paid by any person who may appeal agidnst the 
order. But it does occur to me, when an appeal 
is given in the manner provided by the 108th 
section, and in the words of the 108th section 
without providing for recognisances, or the liability 
to those provisions, assuifllng the overseers and the 
guardians of the union are capable of paying without 
any recognisance as to costs, it does seem singular 
they should be considered as included under the 
words " any person,** or under the provisions pro- 
vided by that section. Therefore, although I have 
some difficulty, which I am bound to admit on this 
construction, still, it appears to me that these orders 
which are niade on the guardians or overseers of 
the parish, which are only interim in their inten- 
tion, may be got rid of the moment it appears there 
is a settlement that can be ascertaineid. It was 
unnecessary, as it seems to me, to give an^ appeal, 
and I do not see any impropriety in allowing the 
decision of the justices in that case to be to that 
extent final so far as regards the amount of 
expenses that the settlement parish will have to pay 
so soon as the settlement is ascertained. I think 
also, I might rest in some degree on the words my 
brother Blackburn has referred to in the 128tfa 
section ; but I have a little doubt on that, because 
there are other orders providing for the main- 
tenance of the pauper than the orders which are 
part of the adjudication of settlement. Therefore, 
I do not feel I can rely quite so positiyely upon it, 
though I do not think there is a great strain upon 
the words by reading '' and " as '^ or.** If we found 
provisions for the maintenance of the pauper by the 
parish, I think that would make the matter clear. 
However, a^ I cannot rely on that reading, I rather 
prefer to put it on the other gpround, which is the 
ground relied upon by the Lord Chief Justice, and 
with whose observations upon it I entirely agree. 

Sheb, J.— I entirely agree with what has fallen 
from my Lord Chief Justice and my brother 
Melior, and therefore I will not attempt to repeat 
what has been much better stated by them than 
I can hope to do ; but I will briefly add to what 
they have said, that it appears to me that the 
order that is provided under the 96th section is 
fini^, in the sense of being without appeal, because 
it is in its nature provisional. It is to be only pro- 
visional and temporary. And secondly, because in 
the very next section the mode of correcting it, should 
it be made under a mistake, is expressly provided. 
The object of the section is, as appears to me, to 
provide certainly and at once for the maintenance of 
a person who cannot possibly maintain himself, and 
to throw the charge of his maintenance immediately 
upon the parish from which he has been brought to 
the asylum, or upon the parish, the officer or offi- 
ciating clergyman of which has caused him to be 
sent to the asylum ; clearly indicating an intention 
not to decide at once who, or what parish, or what 
union, shall be liable to support the lunatic, but to 

{provide certainly and at once for his support, 
eaving to those who may dispute the propriety of 
their being charged with his support a ready remedy 
under the 97th section, by calling upon two justices 
to inquire into the last legal settlement of such 
lunatic pauper, and to adjudicate upon his settle- 
ment, and in the order adjudicating the settlement 
to order that he shall be provid^ for by the parish 
in which they adjudicated Imn to be settled. 
From that adjudication, there is a clear appeal 
given by the 108th section, "that the guardians 
of any union or parish, or the overseers of 
any parish being aggrieved by any such order 
as aforesaid adjudging the settlement of any 
lunatic, they or he may appeal against the same to 
the next general quarter sessions." Now, the only 
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difl9.cultv that arises upon this construction is on the 
words of the 128 th section, which are, ** Tliat any per- 
son who thinks himself aggrieved by any order or 
determination of any justice under this Act other 
than orders adjudicating as to the settlement of any 
lunatic pauper, and providing for his maintenance, 
may, within four calendar months after such order 
or determination made or given, appeal to the 
general or quarter sessions." In mv opinion these 
orders adji^dicating as to the settlement of any 
lunatic pauper and providing for his maintenance, 
are only a little more detailed description of the 
order mentioned in the 108th section ordering and 
adjudicating the settlement of any lunatic i^auper, 
because, on referring to the 97th section, it appears 
that the order adjudging the settlement of any 
lunatic pauper shall also he an order for the 
maintenance of such lunatic Therefore it seems 
to me that these words, "orders other than 
orders adjudicating as to the settlement of any 
lunatic piauper, and providing for his main- 
tenance,** mean the same description of orders as are 
mentioned in the 108th section. Then, as to the 
word " person." It appears to me, for the reasons 
that have already h€«n given, that the word " per- 
son " cannot he takeA to mean the '* guardians of 
any union or the overseers of the poor, or the 
inhabitants of the county," and the meaning of 
them must be ascertained by reference to other 
se'itions of the statute, amongst them the 94th, 
by which justices are empowered, if it appears 
to them that the lunatic has any estate applicable 
to his maintenance, to order the relieving officer or 
the overseer of the poor to seize so much of his 
money or property, and sell it, for the purpose of 
maintaining the lunatic, as may be necessary. And 
further, that if the lunatic pauper has any property 
in the hands of any trustees for him, who have the 
possession and custody or charge ot any property 
of the lunatic, or, if he has any property in the 
hands of the Governor and Company of the Bank of 
England, or any other body or person having in 
their or his hands any stock, interest, dividends, and 
so forth, they are empowered to make an order 
upon such person to pay what may be the charges 
necessary for the maintenance of the lunatic. And 
even after such order made, and after they have 
satisfied themselves that he has no means applicable 
to his maintenance beyond what may be necessary 
to maintain his family, the justices are empowered, 
until such charges as aforesaid shall be paid, in 
pursuance of such application or order as aforesaid, 
to make an order on the guardians of the uiiion or 
parish, or the overseers of the parish from which 
such lunatic shall be sent for confinement, for pay- 
ment of the charges of his removal, lodging, main- 
tenance, clothing, medicine, and care of such 
lunatic." It appears to me, that this section clearly 
shows that there are persons to whom the word 
'^person" in the 128th section can properly be 
applicable, without including in tiiat wonl either 
guardians of unions, or the inhabitants of counties, 
and . that the whole scheme of these clauses is, to 
provide absolutely and certainly, and yet provi- 
sionally and only temporarily, for the support of 
the lunatic, pointing out and giving afterwards in 
the section that immediately follows a speedy 
remedv by application to two justices to adjudicate 
upon his settlement, if it be thought by the parish 
to whom the order to support has been made tem- 
porarily, that a mistake has been made as to their 
liability to support him. 

jRuIe abaoluie. 
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Wedneadaif, Nov, 8, 1805. 

The Local Board of Health of Chatham extra 
rapps.) V, The Bochbstes Pavement and Koad 
CoMMifisioMBBS (resps.) 

Turnpike toBs — Security of— Sinking fund— Contribu- 
tion (v pctrish to make good deficiency of repairs of 
tunquke-road-A j- 6 Vict, c. 67—12 ^ 13 Vict. 
c. 87, s, 8—18 ^ U Vict. c. 79, ». 4. 

By a local Act (9 Geo, 3, relating to the town of 
Rocheeter) certain commissioners trere appointed who 
were empowered to lightj watch, jt;., the streets, and 
to open qifd keqp in rqxxir a certain road, and they 
were to make an annual assesstnesnt upon the 
pcarishioners, and to erect two turnpike-gates at the 
termini of the said road. They were cdso empowered 
to raise money upon the credit of the rates and toUs^ 
and to assign the same to dntf persons who should 
advance the sum. The commissioners from time to 
time borrowed money under these provisions at 5 per 
cent,, and in the year 1853 the amount so borrowed 
and secured amounted to 9800^1 The commissioners 
then believing that they could get the amount at a lower 
rate of interest^ advertised for the purpose, and suc- 
ceeded in getting the whole amount at 4 per cent„ and 
the old assignments were given up and cancelled, and 
new assignments were granted in the year 1855. By 
the 12 i^^S Vict, c, 87, s. 3 (passed in 1849), it is 
enacted that in even case in whtchcotnmissioners of any 
turnpike-road shall thereafter borrow, charge, or secure 
any sums of money on tne credit of the tolls arisina 
on such road, they shall out of the tolls of such roaa, 
and in priority of all other payments tliereout, except 
the interest on any such moneys as cforesaid, set apart 
a sum of 5 per cent, j>e> annum on the amount of the 
money so borrowed, in reduction of the money bor- 
rowed. But by the 13 ^ 14 Vict, c, 79, s, 4, after 
reciting the aliove provision of the 12 fc 13 Vict, 
c 87, s, 3, it is e.iacted that where the commissioners 
of any turr^ike-road had before the passing of tlte 
12 fc 18^ Vtet, c, 87, borrowed any sums of money on 
the credit of such tolls, and any such money should 
remain unpaid and unsatisfied at the time of tlte 
passing of that Act (13 J* 14 Vict, c. 79), such com- 
missioners are, out of the tolls, after payment thereout 
of the interest of any money owing on the security of 
such tolls, jr., ^*and the necessary expenses of the 
r^Hiirs of such road," j-c, set apart the like sum of 
5 per cent, as a sinking fund. The commissioners 
had annualfy, in addition to the amount due to the 
several creditors, set aside the sum of 6 per cent, as a 
sinking fund, and in the current year the sum of 4001. 
was so set aside for the latter purpose. It was 
found, however, that the amount remaining in their 
hands was not sufficient for the proper repair of the 
road, though it was admitted that if such sum of 4001. 
had not been so set aside the amount would have been 
sufficient. Their treasurer, therefore, exhibited cm in- 
formation, under thei SfS Vict, c, 67, beforejustices, 
alleging that the funds of the turnpike trust were 
insufficient forthe repair of the road, and praying for 
an order for contrimition from the parish -towards the 
repairs. At the hearing the justices mads such order 
for contribution to the extent of 100/1 ; 

Held, that the order was bad, for that the transfer oj^ 
the debts in the year 1855 was not a borrowing within 
the meaning of the 12 Sf 13 Vict, c. 87, s, 3, and so 
the commissioners had no authority to set aside tlie 5 
per cent, for a sinking fund, in priority of the sum 
required for rq)airs of the road: 

Held, also (jper Cockbum, C,J., MeOor and Shee, J J., 
Blackburn, J. dubitante), that, as the rates as well as 
the tolls were a security under the local Act, neither 
the 12 i' IS Vict, c, 87, nor the IS ^ 14 Vict, e. 70 
(eacA of which speaks of ^ security of the tolls 
only), appUes to the case, 

2D 
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This was a case stated under the 20 & 21 Vict, 
c. 43, upon the following facts : 

At a special sessions for the highways, holden at 
the precinct of Rochester Cathedral, in and for the 
north or Rochester division of the lath of Aylesford, 
in the county of Kent, on the 10th and 24th Feb. 
18C5, the commissioners of the turnpike trust, 
under an Act of the 9 Geo. 8, intituled " An Act 
for paving, cleansing, &c., the high streets and 
lanes in the parish of St Nicholas, within the city 
of Rochester and parish of Strood, in the county 
of Kent, and for making a road through Star-lane, 
across certain fields adjoining thereto, to Chatham- 
hUl, in the said county" (hereinafte^lfcalled the 
resps.), by John S. Bullard, their treasurer, ex- 
hibited an information pursuant to the statute 
4 & 5 Vict. c. 59, which has since been periodically 
re-enacted, and was last renewed in the 28 & 24 Vict, 
c. 67, before us, alleging that the funds of the said 
turnpike trust are insufficient for the repair of the 
said turnpike-road lying within the district called 
Chatham extr^ and praying us to make an order 
that such portion of the highway rates of the said 
parish of Chatham, or other the rates or assea0- 
ments levied and applicable to the repair of the 
highways within the said parish and district as we 
should judge necessary, should be paid by the said 
local board of health, being the surveyors of the 
highways of the said parish and district to the said 
commissioners or their treasurer, towards the repairs 
of such part of the said road as is within the said 
parish or district. Upon the hearing of the said 
information, and after due examination of the state 
of the revenues and debts of the said turnpike 
trust, and inquixy into the state and condition of 
the repairs of the roads within the same, and the 
length of the road within such iparish and district, 
nn order was made by us, the said justices, that the 
sum of 100/., part of the rate or assessment levied 
or to be levied for the repair of the highways in and 
for the said district of Chatham extra, in the said 
parish of Chatham, should on the 1st Aug. 1865, by 
the said local board of health of the said district 
(hereinafter called the apps.), be paid to the said 
resps., commissioners of the said trust, or their 
treasurer, to be wholly laid out in the actual repair 
of such part of the said turnpike-road as lies within 
the said parish of Chatham and district of Chatham 
extra. 

The apps., being dissatisfied with our determi- 
nation, &c., requir^ a case to be stated, as follows : 

Upon the hearing of the information it was 
proved, on the part of the resps., and admitted and 
found as facts, that the commissioners appointed 
imder the said Act of the 9 Geo. 8, were empowered 
from time to time to cause the streets and lanes in 
the parishes of St. Nicholas, Rochester, and Strood 
to be paved, cleansed, Ughted and watehed as they 
should think fit. Also to open, make, and keep in 
repair a road through and from Star-lane, in the 
city of Rochester, across the fields and grounds 
leading to Chatham-hill, to a road then existing on 
Chatliam-hili aforesaid, being the old road from 
liondon through Rochester and Chatham to Dover. 
The same local Act empowered the commissioners to 
make every year one rate or assessment of and upon 
all and every person and persons who inhabit, hold, 
or occupy any houses or tenements whatsoever 
within the said parishes of St. Nicholas and Strood 
respectively, so as such rate or assessment, in re- 
spect of the tenements within the said parish of St. 
Nicholas shall not exceed Is. in the pound according 
to the rate made for the relief of the poor of the 
sameparish, nor more than 9dL in the pound on 
houses and buildings in the same parish of Strood, 
and to erect one turnpike-gate at the end of the 
new road next Chatham-hiU, and another gate at 
or near the Angel Inn in Strood, and to take at 



such gates the tolls specified by the said Act. The 
commissioners are also empowered at any meeting 
to borrow and take up at interest any sum or sums 
of money upon the credit of the rates, assessments, 
and tolls, and to assign over the same, or any part 
thereof, to any person or persons that shall advance 
or lend their moneys thereon, as a security for the 
several sums borrowed, and the int<»est, &o. That 
the said new road was made and maintained to the 
present time by the said commissioners, and the 
turnpike-gates set up and maintained as directed, 
and tolls continued to be taken, and rates were 
annually made and collected in the parishes of St. 
Nicholas and Strood, at the maximum rate of Is. in 
the former and 9d. in the latter parish, and the 
streets and lanes of the two parishes are kept, 
paved, &c., pursuant to the local Act The whole 
of such income is treated as a common fund, and 
has been applied to all the payments to which the 
trust is liable. That the commissioners from time 
to time borrowed money for the purposes of 
the Act, amounting to upwards of 10,000?., which 
has been reduced by occasional payments of prin- 
cipal to its present amount of 8000/. That the 
great bulk of this loan was borrowed in 1769 and 
1770 (except 200/. borrowed in 1828), at S-percent 
interest, and sums were paid off from time to time, 
so that in 1858 the principal secured by the assign- 
ment of tolls, &c., was 98001, and the commissioners 
believing that the money could be had at a lower 
rate, accordingly advertised for a loan of that 
amount at 4 per cent interest, to be secured on the 
tolls and rates of the trust Among the holders of 
the original assignments of 1770, creditors to the 
amount of 2000/^ offered to continue such at the 
reduced rate of interest, and new capitalists came 
forward 'whose tenders were accepted for 7500/. 
more, making together 9700/. ; the remaining 100/1 
was paid off absolutely from funds in hand. All 
the original assignments were in April 1355 
delivered up and cancelled, as well those of creditors 
who lowered the rate of their interest and con- 
tinued otherwise creditors as before as those of the 
creditors who received their principal money and 
relinquished all claim, and new assignments to the 
amount of 9700/. were executed to all the creditors, 
whether new or continuing. Since 1858 assign- 
ments to the amount of 1700/. have been paid off 
without any preference, reducing the total secured 
debt to the present sum of 8000/1 at interest of 
4 per cent. That upon the passing of the Muni- 
cipal Reform Act, 5 & 6 Will. 4, c 76, the assess- 
ments made pursuant to Uie local Act in St. Nicholas 
and Strood were, under the 81st section of the 
Municipal Reform Act, reduced in proportion to 
the amount ascertained to have been the previonB 
annual expense of watehing, and were therefore, for 
a time, assessed at only a portion of the respective 
rates of U. in the pound in St. Nicholas, and 9dl in 
th« pound for Strood, but shortly afterwards, on 
reference to the 85th section of the same Act, the 
rates of assessment were, on account of. the debt, 
again raised to the original maximum, and have so 
continued. There are in the two parishes of . St 
Nicholas and Strood jwrtions of highways not 
under the care of the commissioners, or included in 
^is turnpike trust, and highway rates are made by 
the brdinary surveyor of highways within each of 
those parishes for the maintenance of such outlying 
portions. That the total length of road under the 
charge of the commissioners, from near the Angel 
Inn, iB 4650 yardi, of which length 2050 yards 
are in the streets of Strood and St Nicholas, and the 
remaining 2600 yards consist of the new road, 
namely, 1000 yards in the parish of St. Margaret, 
Rochester, and the remaining 1600 yards in the 
parish of Chatham, and entirely within the district 
of Chatham extra, and the road in Chatham extra. 
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18 tlio only part of the 4650 yards within our jtiris- 
-diction, St. Margaret and the other two parishes 
being in that of the city of Rochester. The new 
xoad has for several years been falling into inferior 
<»>ndition in consequence of the lowness of the funds 
of the trust arising from the falling off of the tolls 
caused by diversion of traffic and the discon- 
*tinuance of stage coach and post travelling, and it 
is estimated by the surveyor of the resps. to require 
about J20L in the current year to keep in a proper 
atate of repair that portion which lies within the 
district of Chatham extra. That the estimated 
orerenue and expenditure for the year 1865, founded 
principally on the actual receipts and payments of 
180^ areas follows. [Here followed a statement of 
^figures showing a deficit of 376^ 12^., two of the 
items of expenditure being d20A interest on the 
.present debt of 8000^, and 400/. for sinking fund of 
& per cent, on principal of 8000/1] It was con- 
tended by the apps., that the respondent commis- 
aioners cannot lawfully set aside 5 per cent, per 
annum on the 8000/. principal remaining unpaid on 
the assignments until after payment out of the 
revenues of the trust of not only the interest on that 
iprincipal, and other liabilities and annual expenses 
^f the trust, but also the necessary expenses of the 
repairs of such road, ioasmuch as the debt, if any, 
being an old debt created before the passing of the 
12 & 13 Vict. c. 87 (1st Aug. 1849), the powers of 
^hat Act are not available, and the commissioners 
are left to apply those of the 13 & 14 Vict. c. 79. 
They would then find sufficient funds from their 
tolls and I'ates to pay the interest and all other 
liabilities, a|id also to repair the roads, their sole 
•deficit being then in the sinking fund, for which 
<being postponed to all other payments) there would 
remain to be set apart only about 25/. instead of 
400t, and that such a deficiency in mesns for raising a 
sinking fund cannot be made good by contributions 
from highway rates ; and further the apps. say, that 
unless the debt of 8000/. is an old debt created long 
before 1849, the existing assignments are void as 
being for money raised for other purposes than 
those of the local Act of 1769, so that in either case 
the 5 per cent, on capital cannot be set apart for 
sinking fund until after providing for repair of road 
out of the income of rates and tolls. The apps. 
further contend that, supposing the new assignments 
to be good, and it be held tluit the money raised 
comes within the operation of the 12 & 13 Vict. 
o. 87, yet after deducting the interest (820/1) and the 
5 per cent, for sinking fund (400/.), from the tolls 
and rates revenues (1492/1), there would still remain 
772/1 78, 2d., which, with the estimated increase o 
rates, will give about 785/1 ; while the labour and 
materials for repair of the road and pavements 
throughout, and the salaries and incidental ex- 
penses, would amount to about 895/., thereby 
reducing the deficit to about 110/1, to be made good 
by such parishes as aro liable to the same. tThe 
case proceeded to state other facts, which have 
become immaterial, and then continued :] The 
resps. contended that they, the commissioners of 
this turnpike trust, are authorised, under the Acts 
12 & 13 Vict. c. 87, and 13 & 14 Vict. c. 79, to set 
apart 5 per cent, of the principal of their secured 
debt, after payment of interest onlv, and thatthere- 
vpo <t if the income of the trust should be insuffl- 
cien to defray the cost of repairs of the road, the 
deficiency is to be provided for by contributions 
from the monejrs applicable to the repairs of the 
highways of parishes through which the turnpike- 
road passes. Thejr allege tlut the present debt is, 
both in form and substance, a new debt created 
since the 1st Aug. 1849, after the old assignments to 
the amount of 7600/1 had been actually paid off 
in cash, and the romaitiing twenty- two securities 
(2200/.) satisfied by being exchanged for new assign- 



ments (made the same as to the new lenders) in 
April 1853 ; that the new loan was for the purposes 
of the Act, and highly beneficial to the trust in 
reducing the amount annually required for interest. 
[The case then proceeded to state other matters, 
now immaterial, and then continued:^ Being of 
opinion that the resps. will, under the circumstances 
above stated, be unable during the current year 
1865 to keep and maintain the road within their 
said trust in a good state of repair by means of the 
revenues of their said trust, and that, after paying 
interest and setting apart 5 per cent., part of the 
principal 8000/1, as a sinking fund under the Act of 
the 12 &.13 Vict. c. 87, as aforesaid, they are 
entitled, under the provisions of the said Act of the 
4 & 5 Vict c. 59, to call upon parishes and districts 
within the trust to contribute and make up the 
deficiency^ and having considered the ciroumstances 
of the parishes of Strood and St. Nicholas, Hoches- 
ter, and the parish of St Margaret, Rochester, all 
which are out of the jurisdiction of our special 
session, we accordingly xnade such order as aforesaid. 

The questions for the opinion of the court are^ 
whether our judgment was in point of law correct,, 
and whether the estimated deficiency of the resps/ 
revenues, as shown in this case, arise lawfully under 
the provisions of the 12 & 13 Vict. c. 87, so as to 
authorise an order for contribution from parochial 
or district highway funds towards the maintenance 
and keeping in repair of the road within this turn- 
pike trust? or whether the resps. are bound to 
provide for the muntenance and repair of such road, 
and other payments prior to setting apart the sink- 
ing fund of 5 per cent, per annum on the principal 
debt, and prior to defraying the charge of lighting 
the parishes of Strood and St. Nicholas, Rochester ? 
whether the deficienpy should be made good from 
time to time as well by the parishes of Strood and 
St. Nicholas as by the other two parishes of Chatham 
and St. Margaret (which are not liable to the rates 
made under the Rochester Local Act), and if so, in 
what proportions and upon what principle? and 
whether 100/., the amount ordered by us is exces- 
sive? 

By the 4 & 5 Vict c. 1, power is given to justices 
upon information that the funds of a turnpike trust 
arc insufficient for the repairs of the turnpike-roads 
within any parish, to examine the state of the 
revenues and debts of such trusts, and to inquire 
into the state and condition of theropairs of the roads, 
&c. ; and if after such examination it shall appear 
necessary or expedient for the purposes of any turn- 
pike trust so to do, then to adjudge and order what 
portion, if any, of the rate or assessment levied by 
virtue of the 5 & 6 WilL 4, c 50, shall be paid by 
the said parish surveyor, and at what time or times 
to the said commissioners or trustees, or to their 
treasurer, to be wholly laid out in the actual repairs 
of such part of such turnpike-road as lies within the 
parish from which it was received. 

By the 12 & 13 Vict, c 87, s. 3 (passed 1st AUg. 
1849), it is enacted, 

That in every case in whioh the trustees or oommissloners of 
any tampike-road shall hereafter borrow, charge, or necure 
any sum or same of money on the credit of the tolls arisinf on 
inich road, they shall, oat of the toUa of raoh road, and in 
priority of all other payments thereout, except the interest on 
any such moneys as aforesaid, and on any other moneys 
remaining owing on the security of the said tolls set apart a 
sum of 5 per oenk per aanmn on the amount of the money 
BO borrowed, &c., in reduction of the mdneya borrowed, &c. 

By the 13 & 14 Vict c. 79, s. 4, after reciting the 
above enactment of the 12 & 13 Vict c. 87, s. 8, 
and that it is expedient to extend such enactment 
to debts contracted before the passing of the said 
Act, it is enacted,. 

That where the trustees or commissioners of any turnpike- 
road had, before the passhig of the 12 ft 13 Vict c. 87. 
borrowed, fta, any sum or sums of money on the credit of 
the tolls arisiiaig on such roads, and any such money shall 
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remain unpaid and anaatiBfled at the time of the paaetoff of 
tills Act, such trasteea or commissionera shall, oat of the tolls of 
•nch road, after payment thereoot of the interest on any 
moneys owing on the security of the said tolls, and such sums 
of money as may be required to be set apart under the said recited 
enactment, and all other annual liabilities (if any) of their trust, 
** and the necessary expenses of the repairs of such road, and 
of the Bslarles of their officers, ana all other necessary 
expenses of their trust, set apart a sum of five pounds per 
'^ntnm per annum on the amount of principal money so 
borrowed, charaed, or secured before the passing of the said 
Act and remaiiung unpaid and unsatisfied as aforesaid," to 
f onn a fund towards discharging the moneys borrowed &&, 
after the passing of Uie Act 

MelUsh, Q. C. (F. J. Smith with him) now ap- 
peared in support of the order of justices, and 
contended that they were right in their decision, 
for that the case was governed by the 12 & 13 Vict. 
c. 87, 8. a, and that the 5 per cent, for the sinking 
fund was inroperly deducted before applying the tolls 
to the repairs. 

Bovill, Q. C. (Prentice with him) contended that 
the justices were wrong in giving priority to the 
amount for the sinking fund, for that they should 
have given priority to the amount required for the 
repairs, and that, if they had done so, there would 
have heen sufficient (as the case stated) to have 
effected the repairs without calling upon his 
clients for contribution; that the 12 & 18 Vict. 
c K7, s. 3, does not apply, inasmuch as the money 
was not borrowed after it passed, the paying off of 
the old creditors in 1853 being merely a transfer of 
debts ; and that the case came, therefore, within the 
operation of the 13 & 14 Vict. c. 79, s. 4, which, 
with reference to money borrowed be/ore the passing 
of the 12 & 13 Vict. c. 87, requires that the tolls 
should be applied to the repairs of the road before 
any part is applied to a sinking fund. 

MtRith, Q. C. was heard in reply. 

CocKBURN, C. J. — ^I am of opinion that the app. 
is right, and that this order must be quashed. 
TThe first question for us to consider is, whether 
the 12 & 13 Vict. c. 87, applies to the present 
case? If it does, then it would be the duty 
of the commissioners, out of the fund which comes 
to their hands, to assign five cent, of the amount 
for the formation of the sinking fund before they 
proceed to pay the interest of the money borrowed, 
or to expend the necessary amount for the repairs 
of the road. I think that Act does not apply. In 
this case the trustees were appointed under an Act 
of Parliament, to which our attention has been 
called, and they were empowered to borrow money 
upon the credit of the rates and tolls levied under 
the powers of that Act ; and they did borrow a sum 
of money at interest of 5 per cent. They were 
ultimately advised that they could obtain the 
amount which they required, or some portion of the 
money, at a lower rate of interest, namely, at 4 
per cent., and , they advertised for persons to 
advance money ' on the same security, on the 
assignment of the tolls and rates under the 
Act of Parliament of 1849, and they obtained 
the money for that purpose. Now this is all 
after the passing of the Act of 12 & 13 Vict, 
ju. 87, and the question is, whether that Act 
of Parliament applies to the second borrowing. 
The terms of the Act are : ** In every case 
in which the trustees or commissioners of an 
turnpike-road shall hereafter borrow, charge, or 
secure any sum or sums of monev on the credit of 
the tolls arising on such road, such trustees or com- 
missioners shall, out of the tolls of such road, and 
in priority to all other payments thereout, except 
the interest on any other moneys remaining owing 
on the security of the said tolls, set apart a sum 
of 5 per cent, per annum on the amount of money 
«o borrowedi charged, or secured." Now, it is 



true, if you take those words in their literal sig- 
niilcation, they would apply to the present case^ 
because this was money borrowed after the passing 
of that Act ; but, inasmuch as it was a sum of 
money borrowed, not for any fresh purpose, not by 
way of making fresh roads, or being expend^ 
in any improvements that might come within the 
scope of the Act of Parliament, but as it was merely 
a sum borrowed to pay off the previously existing debt, 
it appears to me that it was merely a substitution of 
a new debt for an old debt ; the Legislature never 
could have contemplated such a case, or intendecf 
that that should come within the enactment of that 
statute. As I pointed out in the course of the- 
argument, it might be that the fund arising from, 
the tolls here, combined with the rates, might be 
adequate to pay the interest of the money borrowed 
and to maintain the repairs of the road, and 
vet, after those two most essential objects had 
been complied with, to constitute a sinking fund. 
Now what I imagine is what the Legislature intended 
was, not to alter the existing state of things witti 
reference to a case like the present, but to provide 
after the passing of' that Act, should money be 
borrowed to carry out the objects of that trust iii 
case of such borrowing, a sinking fund for the 
purpose of paying the debt. As it was truly 
pointed out in the course of the argument, the state 
of things is different from that wWch existed prior 
to the 12 & 13 Vict. c. 87, about which period the 
great railways of the country came into operation,, 
and I cannot think that it was intended that that 
enactment should apply to such a case as the 
present, in which the money has been borrowed 
previously, and where no new charge or incum- 
brance was created, but simply anew one substituted 
for an old one to the manifest and obvious benefit 
of all parties concerned, it being very desirable that 
money should be got at a cheaper rate of interest* 
I do not think therefore, on the first point, that the 
Act of Parliament applies. Secondly, it cannot be 
contended here that the commissioners are bound 
under that Act to set aside a sum of 5 per cent, on 
the amount due, which comes to 400/1 a-year, and 
to do that before they pay the interest of the money 
due with the expenses of the repairs of the road* 
If they are not bound to do that, then it is admitted 
on both sides that there is a sufficient fund for the 
repairs of the road after the payment of the 
interest, without calling upon the apps. parish 
to contribute. I own, besides taking that view of 
the first question, that I cannot see my way to the 
conclusion that the Act of Parliara^t in question 
can be applicable to the present case.' It seems to 
me that the Act of Parliament, which relates to tolls 
simply and provides for a sinking fund to be created 
out of those tolls, without anything more, is not 
applicable to such a case. I think, therefore, that 
in deciding on the first point it is not necessary to 
decide the second ; but I entertain a strong opinion 
on the second point, that Mr. Mellish there would 
be also wrong, and that that Act of Parliament 
cannot apply. For these reasons I am of opinion 
that the order of the justices was wrong, and that 
the appeal must be allowed. 

Blackburn, J. — ^I have come to the same conclu- 
sion on the first point on which our judgment ia 
based, namely, that under the circumstances the 
debts were not to come within the meaning of the 
Act of 1849,' so as to make a sinking fund have 
priority over the repairs of the road. If that be so, 
then the present case is one in which the order 
should not have been made. Upon that point, and 
on that point only, I base my ppinlon that .the order 
ought to be quashed. The Act of 1849 enacts, that 
in every case in whieh the trustees and commis- 
sioners shall hereafter borrow or secure any warn, or 
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«um8 of money on the credit of the tolls, they shall 
«ct apart a sinking fund out of the tolls before they 
discharge any other charges upon them. The Act 
of 1850 extends that enactment to a case in which 
•money has been borrowed before the Act of 1849, 
4uid makes a sinking fund to be set aside out of the 
tolls after the repairs of the roads and other charges 
liave been met. The difference of those two cases can 
only become of practical importance when the turn- 
pike-road, as far as the turnpike trust is concerned, 
IE in a state of insolvency. So long as the tumpike- 
foads trustees have a sufficient amount to keep the 
road in repair, and set aside the sinking fund, it is 
utterly immaterial whether they set it aside before 
or after. It only becomes materiid when there is 
not enough to set aside for that ; therefore, it is in 
«uch a case as that that the Legislature have 
made a difference, and we must look at the state 
of the law at the time the Act was passed in order 
to see what was meant. Now, turnpike-roads are 
^1 public highways, and as such, if the turnpike- 
trusts are sufficient to keep them in repair, they are 
bound to do so, and if they are not, the parish is to 
oontribute. The question really comes to this prac- 
tically, shall the increase of the sinking fund be 
•delayed, or, shall it go on to the expense of the 
parishes ? That is what it practically comes round 
2to. In that view of the matter it would be right 
4ind proper for the Legislature to say, whenever 
there is any fresh thing to be done for the turn- 
pike-road, and money to be borrowed for fresh pur- 
j)oses for. the benefit of the parish, that the parish 
will have to give a first security for the sinking 
fund, because that will be a new matter. But 
where the debts have been already incurred 
without the parish being liable, it is not right 
4ind proper to make the parish give security 
for the sinking fond for parisher which do not 
•meddle with the bygone debts, but leave them as they 
were before. Now comes the question of, what is the 
meaning of a borrowing of any sum or sums of 
money ? I think this can only mean, a new charge ; 
-and where money is already borrowed and charged, 
and it is merely a transfer to fresh creditors for 
the purpose of diminishing the quantity of interest, I 
•do not think that that is a charging the tolls with 
any fresh charge — ^it is merely continuing an old 
charge ; consequently I am of opinion that in such 
a case as I have mentioned it is merely an old 
^charge continued to a new person, and it does not 
•come within the Act of 1849, though I think it is 
within the Act of 1850. Now in the present case, 
the form was gone through of the old creditors 
l>eing paid off and a new assignment made of the 
debt ; and was that new assignment such as to make 
it a new borrowing ? It is quite plain, as the jsase 
is stated, that it is the old charge continued on, 
although in the hands of new persons, to reduce the 
rate of interest. A good deal was said in the argu- 
ment that that was beyond their power. I caunot 
think there is any doubt that if parties are to con- 
tinue borrowing sums of money, and they having bor- 
rowed, and finding that they can get it at a reduced 
rate of interest, I do not think that they do go 
beyond their power in getting it, if there is no hard- 
•flhip and they do it fairly. In substance it is 
merely a continuation of the old debt; there- 
fore I think it does not come within the Act 
of 1849, but, subject to the other point, it 
would come within the Act of 1850. Now, as to 
the other point, to which my Loxd has adverted. 
This is money borrowed on the security, not 
only of the tolls, but also of the rates. The 
commissioners of the turnpike-road are not only 
commissioners of the roads, but they are commis- 
sioners for paving and lighting. Upon that point I 
do not think it necessary to express any opinion. If 
it were, I should take time to consider, but my 



inclination of opinion at present is contrary to that 
of my Lord. My inclination of opinion is, that 
these words are within the Act of Parliament, 
although the borrowing is not only upon the tolls, 
but upon other matters. But that is merely an 
intimation of opinion, and, if it were necessary, I 
should take more time to consider it. If that ever 
becomes a material question, it will be raised on 
mandamitSy when it could be taken to error to be 
decided. As it is, the present case will be decided 
without an appeal. 

Mellor, J. — ^I agree with my Lord and my 
brother Blackburn as to the first point. Admitting 
the literal construction of the words of the 
statute to be what Mr. Mellish says, yet when one 
comes to look at the whole context of the two 
statutes, I think we have an interpretation that is 
reasonable, and satisfactoxy. It is this, that money 
which had been borrowed before the Act of 1849, 
and secured upon the tolls, though it may be rea- 
sonable coming to a change of circumstances, that a 
sinking fund 4^ould be provided, yet still, as that 
would have an effect upon the interest of the parish 
at large, it is not, as it appears to me, to have in that 
case anv priority to money borrowed after, because 
there the money is borrowed on the credit of the 
thing as it stood, and the money is not, therefore, . 
to be raised, and there is no necessity to hold out 
special inducements to obtain the money. I think, 
as this was simply money raised for the purpose of 
paying off the old charge (and that is the real key 
to the whole construction of this Act of Parliament), 
the commissioners are not to increase the charge or 
the incumbrance of the tolls, except upon the terms 
of the Act of 1849. If there be no increase of the 
charge, or enlargement of the obligation, but a 
simple substitution of money borrowed at 4 per 
cent, to pay off money borrowed at 5 per cent., I 
can see no reason in justice why the construction 
contended for by Mr. MelUsh should prevail. With- 
out saying more on that point, I entirely concur in 
the conclusion which has been come to by my Lord 
and my brother Blackburn. But with regard to the 
second point I confess I agree with my Lord, and 
I cannot help thinking that the case does not apply 
to this Act of Parliament. The great object of 
this Act of Parliament is, lighting, watching, 
cleansing, improving, and incidentally making a new 
road, and for that purpose rates are to be levied on 
certain parishes, and tolls taken at particular gates; 
and according to the whole form of the statutes, 
they become one common fund, and are applicable 
to &e various purposes of the Act, not merely to 
the repairs of the roads alone, but lighting and 
watching, and various other things which are the 
principal objects, as it appears to me to be, contem- 

Slated by the Act of Parliament, the road itself 
eing comparatively a subordinate matter. At all 
events it is not put forward as the important object 
of the Act itself. That being so, when we come to 
look at the terms of the 12 & 13 Vict., we find they 
are " in every case in which the trustees or com- 
missioners of any turnpike-road shall hereafter 
borrow, charge, or secure any sum or sums of 
money on the credit of the tolls," that is to say, in 
the case in which the charge and the security is 
upon the credit of the tolls, then priority is assigned. 
And then it says, " and on any moneys remaining 
owing on the security of the said tolls, set apart 
a sum of five per centum per annum on the 
amount of money so borrowed, charged, or secured.^ 
Then again, when we come lower down, we find a 
section which says what is to be the application of 
the moneys. It says th^y shall pay such sums, 
"and the payment of a proportionate part of 
the moneys borrowed, charged, or secured as 
aforesaid, and then remaining unpaid to tha 
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creditors on the tolls of such road." Kow, here 
these persons are not creditors on the tolls ''of 
such road" alone, hut the first security they 
have according to the words of the statute, 
which empowers the commissioners to make 
the road, which says they may borrow and take up 
at interest any sum or sums of money upon the 
credit of the rates, assessments, and tolls. Therefore, 
it appears to me, these persons are not creditors of 
the 'tolls only but creditors of the rates, assessments, 
and tolls ; and it appears to me that the working 
out of the sinking fund wouM be attended with 
great hardship, and would alter Tery much and very 
materially the position of the parish. As it appears 
to me, it is not intended really to apply to a case 
where the main security, or where the security may, 
or a considerable x>ortion of it, consist of a right to 
charge and assess lands and tenements of a perma- 
nent character and which are not precarious like 
tolls. I think for these reasons that the Act of 
Parliament does not apply, and that it is not neces- 
sary to go further. I agree with my Lord and my 
brother Blackburn on the first point upon which I 
base my judgnient ; but I have thought it right to 
express an opinion in accordance with what my 
Lord has given, thinking that that is the fair con- 
struction to be put upon the Act of Parliament. 

Shbb, J.— I agree that the 12 & 13 Vict. c. 87, 
has reference only to a new charge made after the 
passing of the Act, or to further charges on tolls 
after the passing of that Act ; and I also entirely 
agree with what has fallen from my Lord and my 
brother Mellor on the second ground. 

Order qwuhed. 
Wills and Winch, 



Attorneys for the apps., 
Chatham. 

Attorney for the resps., 
Bochester. 



IF. Webb Haywardy 



Reo. 



V, The Inhabitants of St. Leonabd, 
Shobeditch. 



Poor-law — Irremovability by three years* residence — 
Houseless wanderer — 9 ff 10 Vict, c. 66, s. 1. 

Residence in a parish, to constitute irremovability, need 
not he a resiaence im a house, or in anyplace onUnaribf 
affiled to human habitation. Sleeping in the open 
air will constitute such residence, if for the requisite 
period. 

Where, therefore, a destitute icoman, who had lesided 
for sixteen years in the parish of A,, at the latter 
part of her residence gave up her lodgings and wan- 
dered about the parish by day, sleq}ing on the steps of 
houses, and then for three weeks sleeping in a refuge 
for homeless poor in the adjoining parish of B., but 
retumina eaA day to the parish of A. until she 
obtained admission into the workhouse of A. : 

Held, that she had acquired the status of irremovability 
in the parish of A, 

This was a case stated by the Quarter Sessions of 
the county of Middlesex upon an apjMMil by the 
parish officers of St. Dionis, Backchurch, in the 
city of London, against an order of removal from 
V'Q parish of St. Leonard, Shoreditch, of one Sarah 
Lroad, widow ; upon which appeal the said quarter 
sessions quashed the said order. 

The case was as follows : 

The grounds of removal accompanying the said 
warrant alleged a settlement in the appellant parish, 
and it was proved and admitted on behalf of the 
appellant parish that the last legal settlement of the 
pauper was in that parish. The only ground of 
•appeal on which the present case arises was the fd- 



lowing : that the pauper resided in the said parish 
and in the union in which the said parish is in- 
cluded for three years next before the said applica- 
tion for the said order of removal. The application 
for the said warrant of. removal was made on tho 
date thereof, the 25th Feb. 1864. The pauper had. 
resided at various places in the respondent parish of 
St. Leonard, Shoreditch, for about sixteen years 
previous, and until the month of Sept. or Oct. 
1863 ; that in such month, inconsequence of illness 
whilst lodging in the last-mentioned parish, die 
went into St. Bartholomew's Hospital in the city of 
London, but left at her last-mentioned lodgings such 
articles of furniture as she then had, intending to- 
return to it. The pauper remained in the said hos- 
pital till near Christmas 1863 ; on the day sh& 
left the said hospital she returned to her lodging^ 
and then sold her said articles of furniture, in order 
to pay the rent which had accumulated, and other 
debts. She then left her said lodgings, and resided 
in the said parish of St. Leonard, Shoreditch, with 
the person who bought her furniture, for a week, 
when, being destitute, she wandered about in the^ 
parish of Shoreditch and out of it, and slept on the 
steps of a house in that parish the night before she- 
obtained shelter in a refuge for the houseless poor, 
where she slept for twenty-one successive nights, 
her ticket of admission having been renewed at the- 
end of the first seven, and again at the end of four- 
teen days, such renewal being necessary according^ 
tp the rules of the refuge. The refuge is situate 
out of the parish of Shoreditch, in the adjoining^ 
parish of St. Luke. It is supported by volantary 
subscriptions, and is opened during the winter for 
the purpose of receiving houseless persons, who are- 
sheltered therein, and provided with a sleeping-place 
and a ration of bread. 

During the period of her being thus sheltered, 
she in the day time wandered about chiefly in the- 
parish of Shoreditch tmtU she met a gentleman 
who knew her, who endeavoured to procure her 
admission into Shoreditch workhouse, but she was- 
ref used admission. She then slept for two nights- 
in the parish of Shoreditch, and on again applying^ 
she was admitted into the workhouse of that parish. 
It was contended, on the part of the apps., that 
upon these facts the said pauper was irremovable by 
virtue of having resided in the resps.' parish for 
more than three years next before the said appli- 
cation for the said warrant of removal. It was 
contended on behalf of the resps. that the resi- 
dence was broken. The Court of Quarter Sessions> 
were of opinion that the pauper had no intention of 
permanently leaving the parish of Shoreditch, but 
that she was driven to do so in the manner hcreia 
stated by being destitute and houseless, and they 
quashed the order of removal. The respondent parish 
is an extensive parish under a board of guanlians, 
and under the control of the Poor Law Board, and 
for the purpose of irremovability by residence and 
other purposes of the Poor Law Board forms a 
union of itself. 

The question for the opinion of the court is* 
whether, on the above facts, the pauper was irremov- 
able from the respondent parish by virtue of 
having resided therein for more than three years 
next before the application for the said warrant of 
removal ? If such question be answered in the 
affirmative, then the said order of sessions quashing 
the said warrant of removal is to stand confirmed. 
And if such question be answered in the negative, 
then the said order of sessions is to be quash^, and 
the said warrant of removal is to stand confirmed. 

By the 9 & 10 Vict. c. GO, s. 1, it is enacted 
that 

No person shall be romoved, nor 8hAll any warrant bo 
granted for the removal of any person from any pariah la 
which such person shall have resided for five yean (after 
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waMs limited to three years) next iMfore the application for 
the warrant 

Muddkstony Q. C. appeared in support of the order 
of sesaiona, but the Court called upon 

TaylerivL support of the order of remoyal. — He con- 
tended that, tocouBtltute irremovability when a party 
leaves his home, there must not only be an inten- 
tion to return, and an actual return, but that he 
must have a place of residence to which he has a 
right to return : (JUg, v. The Justices of WorceS" 
tersHre, 12 L. T. Rep. N. S. 542.) [Blackbubn, J. 
— ^In that case the pauper was physically absent, 
but here she was wandering about in the parish 
and merely went out of it for certain nights to 
obtain temporary shelter. Cockbubn, C. J. — She 
did not go to the house of refuge as a place of 
permanent residence. She returned each day to her 
parish.! She had no place in Shoreditch to which 
she had a right to go. When she left her lodging 
she had no residence. [Cockbubn, C. J. — She 
merely sleeps at the refuge, and g^es back to the 
parish each day. My difficulty is in seeing that she 
ever left the parish. Blackbubn, J. — To constitute 
a residence a person need not reside in a house. 
Sleeping is an important element in residence, but 
it is not conclusive.] Residence in such a case as 
this must mean a place to which the party has a 
right to return. There is no case where it has been 
held that a residence may be where the party has 
no place for sleeping. [Mbllob, J.— Suppose the 
pauper were to sleep in one of the dry arches of a 
bridge, would not that be sufficient ?] Probably so, 
if for the requisite time, but, as she would have no 
right to return to the place, it would be a break if 
she went away for a single day. There can be no 
continuous residence where there is no right to 
return ; where there is no place to return to there 
can be no continuation of the residence'; whilst, there- 
fore, the pauper was away sleeping in the refuge 
out of the parish, she had no constructive residence 
in Shoreditch. 

Cockbubn, C. J. — ^I think that the order of 
the sessions wa^ right, and that the pauper was 
irremovable from the parish of St. Leonards, Shore- 
ditch. I start with the proposition, that the requi- 
site residence within the meaning of the statute 
nuLkes the pauper irremovable if the three years' 
residence has not been broken. It is not necessary 
that the residence should be in a house, as he may 
live anywhere he may think proper. There are 
manv poor persons who have no place of that kind 
in which to live, but who do the best they can, 
sleeping in the open air, under the arches of bridges, 
and in various other places where they seek a tem- 
porary shelter ; and if a person under such circum- 
stances, without a habitation in the ordinary sense 
of the term, were to reside three years in a parish 
sleeping in the open air, and doing the best he or 
she could to live, that would be a residence equally 
with that of a person who resided in a house, or 
** other place," within the ordinary acceptaition of 
the term. That being so, if a person who lives in 
the open air is, in one respect, on the same footing as 
a person living in a house, the next proposition is 
ibis, that that residence wiU not bo interrupted by 
a temporary absence for the purpose of pleasure or 
convenience, or any of those occasional motives 
which induce people to leave their place of abode 
for a time and then return. If that be so in the 
case of a person who liv6s in a house, it appears 
that the same rule applies to the case of a 
person who, having no house, lives in the 
OTen air. Then the case of this poor woman was 
this, that having been in Shoreditch for some sixteen 
years, she is turned out of her house and obliged to 
give up possession of a room which she inhabited in 



the parish ; she wanders about in the parish by day» 
and at night she has to go to some place in order 
to' obtain a night's shelter and bread to eat ; she 
goes into a house of retfuge which is not within the 
parish, and it is quite clear that she did not 
cease to be an inhabitant of St. Leonard's, Shore- 
ditch, by simply obtaining a lodging at a refuge. 
She comes back to the parish day by day, and as 
soon as she is compelled to leave off sleeping at the 
refuge, she tries to get into the workhouse in Shore- 
ditch, and she is in Shoreditch parish until the time 
when, by the order of sessions, she is thought to be 
irremovable. I am inclined to think that that is no 
more an interruption of her residence in Shoreditch 
than there would be an interruption of the resi- 
dence in the case of a person who had a house, and 
for a temporary purpose had gone out of the parish, 
but intended to come bask. It was pressed by Mr. 
Tayler that, in all the cases that have been before 
the court on questions of this kind, there has been 
aJways some place of residence in tiie parish in the 
shape of a lodging, which the person temporarily 
absent has left behind ; and he seems to imply from 
that, that in order to constitute a constructive re- 
sidence there must be '* a place of residence " in the 
ordinary sense of the term, to which the person has 
a right to return. That seems to me to be begging 
the whole question. If there can be such a residence 
in the air out of a house where the person remains 
in the parish, not having a habitation in the usual 
sense of the term, I see no reason why there may 
not be a constructive residence, just as a person who 
has no house may be said constructively to reside 
in the parish, though bodily out of it for some tem- 
porary purpose of necessity. There seems to me to 
be no distinction between these two cases. In the 
case of this poor woman she did not " leave the 
parish with the intention of returning," as in the 
other cases; but I go further, and I say she never 
left it at all, for although deprived of her home she 
is remaining constantly about the parish ; and that 
does not appear to me to constitute a leaving the 
parish at all, any more than it would be in the case 
of a person who may leave a place of residence for 
a temporary purpose, intending to come back. I 
think that there is no difficulty in this case upon 
the facts as they are presented to us ; but without 
taking the same ground as the sessions appear to 
have taken, upon the simple ground that she never 
did leave the parish in the true sense of the term^ 
tiie residence continued and the pauper was irre- 
movable. 

Blagkbubk, J.— lam entirely of the same opinion. 
The * pauper had, as is admitted, resided sixteen 
years in Shoreditch. At the end of sixteen years 
the unfortunate woman failing into destitution was 
forced out of her house and wandered about the 
streets, then she slept in a refuge for several weeks, 
and it is contended that she having no house in 
Shoreditch,* but being a houseless wanderer, that was 
a ceasing to reside. Now sleeping is an important 
dement to determine whether a person is residing 
or not. Where there is a dwelling-place existing it 
is of extreme importance to ascertain that in order 
to draw the right conclusion. The case then seems 
perfectly dear. But looking at the facts here, the 
sleeping in an adjoining parish under the circum- 
stances under which she did sleep there, having no 
house, but merdy taking a refuge for the night, for 
a ni^t's lodging and a ratdp of bread, did not, in 
my opinion, amount to a ceasing to reside, and 
therefore the pauper was irremovable. 

Mbllob, J.— It appears to me that Mr. Tayler's 
argument would lead to the condusion that many of - 
the persons for whom the poor-laws were framed 
would be deprived of the benefit resulting from 
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theai, and that the most destitute according to liim 
could not be relieved. For the reasons assigned by 
my Lord and my brother Blackburn I think the 
sessions were right. 



Shee, J. concurred. 



Ordei"- of sessions confirmed. 



Friday, Nov. 10, 18G5. 

BussELL (Clerk to the Local Board of Health) r. 
Trickett. 

Local board — Contract hy dud — Surety for contractor — 
Liability of. 

By cm. indenture made between a heal hoard (jhe pits.') 
of the first part, certain contractors of the second 
part, and the deft, of the third part, the contractors 
covenanted to do certain work upon the basis of a 
certain specification ; and the defU covenanted to pay 
any losses Quit might be sustained from the nonper- 
formance of the work. The indenture recited that 
the specification had been signed by five members of 
the local board a^ was required by the local Act. ,fn 
point of fact the specification had never been signed, 
although it had been acted upon. In an action against 
the sureties : 

Held, that the mere fact of the specification not having 
been signed did not release the sureties from tlteir 
Uabiliiy. 

This was a demurrer to pleas. 

The declaration stated that, by an indenture 
between the Local Board of Health of Merthyr 
Tydfil of the first part, Thomas Evans and Joseph 
Evans of the second part, and deft, and G. Eielman 
of the third part, T. and J. Evans covenanted with 
the local boturd to do certain works according to the 
conditions and schedule of prices set forth in a cer- 
tain specification. The deft, and G. Kielman cove- 
nanted that if Messrs. Evans should not fulfil tiieir 
contract and keep the conditions of the said specifi- 
cation, they would pay to the board such sums as 
they should spend, not exceeding 2500/. The local 
board covenanted with Messrs. Evans to pay them 
10,778^ and to keep the conditions to be performed 
on their part. It then averred that the Messrs. 
Evans did not fulfil their contract, whereby the 
local board were obliged to expend sums of money 
exceeding 2500/. It then assigned a breach of def t.'8 
covenant that neither he nor G. Kielman had paid 
the said sum of 2500/. 

The deft, pleaded three pleas on equitable 
grounds. 

The first said that it wus stated in the indenture 
that the specification was signed by five members 
of the local board, and that on the faith thereof the 
deft, executed the indenture, whereas it was not so 
signed. 

* The second said that deft, executed the indenture 
on the faith of the representation made to him by 
ilie board that the specification had been signed. 

The third said that the deft, executed the indon- 
ture on the faith of the representation that the 
specification should be signed. 

These pleas were demurred to, and there was 
also a replication which was also demurred to, but 
as this raised the same question, no further notice 
of it is required. 

The points set downliftr argmnent on the part of 
the pit. were, that the pleas were bad, because no 
ground for equitable relief was disclosed in either 
of them ; because the statements relied upon in the 
first plea, and the representations relied upon in 
the second and third pleas were not shown to be 
either fraudulent or material, nor that the deft., 
as surety, had been in any way prejudiced, all 



the terms of the specification on the part of the 
local board having been complied with. 

The points set down for argument on behalf 
of the deft, were, that the defts.' liability as surety 
for the Messrs. Evans was discharged by reason of 
their not having had the benefit and protection 
under the contracts for which the deft, had stipu- 
lated, and on the faith whereof he became surety ; 
also by reason of the non-execution by the pits, of 
the specification, and also by reason of the misre- 
presentation made that the specification had been 
signed. 

Beresford (with him Manisty, Q. C), for the pits., 
in support of the demurrer. — ^The question is, 
whether the fact that th^ specification had not 
been signed does away with the deft.*8 liability. 
[CocKBURN, C. J. — Suppose it had been signed, 
how would the surety have been benefited? The 
object of signing the specification, I take to be to 
bind the boutl to the specification, to show that it 
was the basis of the contract] As to the ground 
of misrepresentation. Smith's Prin. of Eq. 165, 
shows that for equity to interfere, the representation 
must be material, fraudulent, and that the party 
must be damnified. 

Mellish, Q. C. (with him Macnamara). — One ques- 
tion is, whether signing the specification was not a 
condition precedent. By the local Act, the inden- 
ture must be in writing. Now the indenture recites 
that specification had been signed. That specifica- 
tion governs the contract. As long as not signed 
it might be altered. [Cockbukn, C. J. — ^No, no.] 
A recital in a deed may often be a condition. 
[CocKBCTBN, C. J. — ^The specification was fully 
agreed to. Work was actually done under it. How 
was deft, damnified ?] AU the damage that I can 
speak to was, that if obliged to prove specification 
he would be put to expenses to make pits, sign it. 

By the CJourt. (a) 

Judgment for the pits. 

Attorneys for deft, Harrison and Lewis. 



COUBT OF COMMON PLEAS. 

Reported by W. Matd and Lumlet Smxtb, Esqn., 
Barrlstera-at'Law. 

April 28 and May 10, 1865. 

Overseers op the Poor of Sundbrlanb-kbar- 
the-Sea (apps.) V. The Guardians of the 
Sunderland Poor Law Union (resps.) 

Poor-rate — Rateable value — Valuation list under Union 
Assessment Committee Act — Tied puMic-houses — 
Small Tenements Act. 

The union assessment committee amended ^the valuation 
list of a parish which had adopted the Small Tene- 
tnents Rating Act (13 ^ 14 Vict. c. 99), by inserting 
in the column for^ rcUeabU value the full rateable value 
oj the small tenements : 

Held, that the full rateable value of the smaU tenements 
should be inserted, and that the assessment committee 
therefore were right : also, 

Held (Byles, J. dissentiente), that where the occupiers of 
public-houses were bound to take their beer from a 
brewery, in consideration of which they paid a smaller 
rent, the " rateable value " of the pMic-houses was not 
to be lowered, nor tliat of the brewery raised, on 
account of the benefit of such contract. 

Allison v. Monkwearmouth commented on. 

This was a special case, stated by order of 
Byles, J., under 12 & 13 Vict. c. 46, s, 11. 

(a) Coekbarn, C. J^ ICellor, Shee, ud Lush, JJ. 
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The parish of Sunderland-near-the-Sea is one of 
the parishes indaded in the Sunderiand Poor Law 
Union, the board of guardians of which union hare, 
in accordance with the Union Assessment Com- 
mittee Act 1862, appointed an assessment committee 
for the purposes of the Act. 

The oyerseers of the said parish, in pursuance of 
the said Act, made a list of all the rateable here- 
ditaments in the parish in so much of the form 
«hown in the schedule of the Act 6 & 7 WilL 4, c 96, 
SB set out in the schedule of the Act now recitinsr, 
"Which list was duly deposited for inspection, pub- 
lished, and afterwards transmitted to the committee 
as required by the Act. This valuation list, as so 
transmitted, and as afterwards confirmed and 
approved by the committee, is to be referred to ab 
forming part of this case. 

The committee, after receiving the valuation list, 
made alterations in the value of certain heredita- 
ments, and then caused the list to be deposited for 
inspection, as required by the Act, and appointed 
a day for hearing any objections thereto. The over- 
seers of the ^ooT of the parish of Sunderland gave 
notice of objection, and appeared before the com- 
mittee and stated their objections to the alterations ; 
but the committee adhered to their original views, 
and approved and confirmed the list. 

The overseers having reason to think that the 
parish was aggrieved by the decision of the com- 
mittee, and having duly obtained the consent of the 
vestry, gave the notice of appeal. 

Previous to the quarter sessions the resps. gave 
notice to respite, which was done, and immediately an 
arrangement was entered into that the questions of 
law should be settled by a special case for the opinion 
of this court. 

The grounds of appeal were, *' That the rateable 
hereditaments comprised in the valuation list were 
valued at sums beyond the rateable value thereof." 
This ground of appeal had reference to the valuation 
of certain breweries in the parish, and the facts are 
S8 follows : 

In the parish there are five breweries, three of 
which are occupied by the owners, and the remain- 
ing two by lessees. 

The occupiers of those five breweries are respec- 



tively possessed of, as owners or as lessees, or 
entitled to a great number of public-houses known 
as " tied houses,'* some of which are situate in the 
parish of Sunderland-near-the-Sea, and some in 
other different parishes. All these public-houses are 
let to tenants at smaller rents than they would be 
let at if they were free public-houses, the tenants 
being bound to purchase from the brewers all malt 
and other liquors which they sell in their public- 
houses, the brewers thus securing to themselves a 
certain large trade, and being enabled to charge 
higher prices for their liquors than they womd 
charge the occupier of a free public-house. 

In valuing these breweries and public-houses for 
the purpose of making the valuation list, the over- 
seers applied the same principles to the breweries 
and public-houses as to the other rateable heredita- 
ments in the parish, pursuant to the Parochial 
Assessment Act (5 & G Will. 4, c. 9C), and in tho 
case of the breweries withoiit any regard or re- 
ference to the advantages derived by the occupiers 
from the before-mentioned contracts with the 
occupiers of the several " tied public-houses," and 
in the case of the said *Mied public-bouses," without 
any regard or reference to the *' smaller "rents paid 
by the occupiers to the brewers, and as if such occu- 
piers were at liberty to purchase the liquors in the 
open market. 

The assessment committee having ascertained 
that the overseers, in arriving at the " gross esti- 
mated rental," and the rateable value of the 
breweries, had not taken into consideration the 
advantages which the occupiers of such breweries 
derived from the before-mentioned contracts with 
their tenants the publicans, and having obtained 
the number of such " tied public-houses ' attached 
to each brewery, increased the ** gross estimated 
rental" and "rateable value" of such breweries 
respectively by such an increased sum as the com- 
mittee in their opinion considered the breweries 
might reasonably be expected to let for with the 
advantages attending the contract with the " tied 
public-houses." 

The following extract from the valuation Ust will 
show the nature of the alteration made by the union 
assessment committee in the case of one brewery : 
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The figures 327 and 254 were crossed out to 
«how the amounts at which the brewery was re- 
turned by the overseers. The figures entered above 
ahow the increased amounts charged by the Union 
Assessment Committee. 

The committee, however, made no reduction in 
the valuation list in respect of the value of the 
several tied public-houses. 

The overseers, in objecting to the increase made in 
the value of breweries, insisted that if the valuation 
of the breweries was to be increased by reason of 
the advantages derived by the tied public-houses, 
the occupiers of the tied public-houses should 
be valued only in respect of the smaller rents 
■actually paid by them and at the reduced value 
of the premises resulting from their obligations to 
purchase their malt liquors of their landlords, and 
not at the full annual value of the premises without 
xeference to such obligation. 

The committee, however, being of opinion that 
they were bound by the case of AlUson v. Monkwear' 



mouth, 23 L. J. 117, M. C, and the cases therein 
referred to, refused to alter their decision. 

As to the second and third grounds of appeal, the 
following are the facts : 

In the parish of Sunderland-near-the-Sea the 
Small Tenements Rating Act (18 & 14 Vict, c 99) 
was duly adopted in the year 1850, and is still in 
force. 

By this Act, sect. 4, it is enacted that whilst such 
order as firstly hereinbefore mentioned is in force, 

The owner of every tenement in every parish, the yearly 
rateable value whereof shall not exceed 6/., shall be assessed 
to the rates for the relief of the poor and to the rates for the 
repairs of the highways, in respect of sooh tenements, at three- 
f onrths of the amount at which sach tenements woold be liable 
to be rated in case the Act had not passed. 

It is further enacted by the same section, that 
while such order as firstly hereinbefore mentioned 
is in force, if any owner of any one or more of such 
tenements shall be desirous of paying a rate in 
respect of all such tenements in any parish, whether 
such tenements be occupied or unoccupied, and 
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shall give notice in writing of such his desire to the 
oyerseer of the poor and to the surrejors of the 
highways as therein mentioned, then and in such 
case such owner shall be assessed to the rates for 
the relief of the poor, and to the rates for the repair 
of the highways in respect of such tenements res- 
pectively, whether the same be occupied or unoccu- 
pied, at a sum not being less than one-half of the 
amount at which such tenements respectively woidd 
be liable to be rated if occupied in case this Act had 
not passed. 

In the parish there are upwards of four thousand 
tenements the yearly value of each of which does 
not exceed 6L, and in making out the valuatloti list, 
the overseers entered the rent of these tenements 
respectively in the column of the valuation list 
headed '* Gross estimated Rental," at the rent at 
which the said tenements might reasonably be 
expected to let from year to year free from all usual 
tenant's rates and taxes, and to the tithe commuta- 
tion rentcharge, as required by the 5 & 6 Will 4, 
€. 96, s. 1, and the Union Assessment Oommlttee 
Act 1862, s. 15. From this gross estimated rental 
the overseers made the usual deductions for the 
average annual cost of repairs and insurance, thus 
arriving at the sum at which the said tenements 
would hav9 been liable to be rated if the Small 
Tenements Rating Act had not been adopted ; then, in 
order to arrive at the reduced amount at which the 
owners should be assessed instead of the occupiers, 
the overseers, in those cases where the owners had 
not compounded, deducted from such last-mentioned 
amount (that is the amount at which the property 
would have been liable to be rated if the Small 
Tenements Rating Act had not passed) one-fourth 
part thereof and entered the remainder in the column 
of the valuation list headed '* Rateable Value.'* In 
those cases where the owners had compounded, the 
overseers deducted one-half instead of one-fourth 
from the amount at which the property would have 
been liable to be rated if the Small Tenements 
Rating Act had not been adopted, and entered the 
remainder in the column headed *' Rateable Value." 

The following case shows the mode adopted by 
the overseers: 

In the case of a tenement in which the owner did 
not compound, from the "gross estimated rental" of 
^L one-sixth was deducted as the annual average 
cost of repairs and insurance, leaving the sum of 
5/. as the "rateable value" under the Parochial 
Assessment Act ; from this sum of 5L was then 
deducted one-fourth, that is 1/. 5s., leaving the sum 
of 3/. 15s. as the reduced amount or "rateable value " 
on which the owner was rateable under the Small 
Tenements Rating Act, and on which sum the rate 
was to be computed. 

In cases where the owner had compounded, 
from the gross estimated rental of QL one-sixth 
was deducted as the average annual cost for re- 
pairs and insurance, leaving the sum of 5/. as the 
rateable value under the Parochial Assessment Act ; 
from this sum of 5/. was deducted half, that is 
21, 10s., leaving the sum of 2/. 10s. as the reduced 
amount or "rateable value'' on which the owner was 
rateable under the Small Tenements Rating Act, 
and on which the rate was to be computed. 

Upon these principles the rates for the relief of 
the poor of the parish have been made ever since 
the adoption of the Small Tenements Rating Act in 
1850, and by which means the overseers have 
assessed the owners of the small tenements at the 
same uniform pound-rate in common with the rest 
of the ratepayers. 

The overseers contended that, by the increased 
valuation made by the committee in respect of the 
last-mentioned rateable hereditaments^ the aggre- 
gate "rateable value" of the hereditaments within 
the pariah was improperly increased to the extent 



of 3875/., and that such increase was contrary to 
the provisions of sect. 2 of the 5 & 6 WilL 4, c. 96, 
and to the provisions of sects. 35 and 36 of the Unioa 
Assessment Committee Act 1862. 

The committee being of opinion that the 14th 
section of the Union Assessment Committee Act 
1862 required the overseers, in miUdng out the 
valtiation list, to return the full " annual rateable 
value " of all the rateable hereditaments within the 
parish, and that the reduction to be made in favour 
of the owners rated, instead of occupiers, should be 
made from th^ rate in the pound, and not from the 
rateable value, confirmed and approved the valua- 
tion list accordingly. 

The questions of law arising out of the above 
statement for the opinion of the court are :, 

First, whether, under the special circumstances 
stated in this case, the breweries in question should 
be rated on any additional sum beyond their annual 
rateable value as breweries for the advantages 
derived from the custom of those tied public-houses, 
the occupiers of which are compelled to purchase 
their liquors at such breweries ; and, if so, whether 
the public-houses connected with the breweries, but 
situate in other parishes, should be taken into 
account in calculating the gross estimated rental 
and rateable value, as well as those within the 
parish where the brewery is situate ? 

Secondly, if the said breweries are, in the ofunlon 
of the court, liable to be assessed in respect of the 
advantages derived from the said tied public-houses^ 
whether the said tied public-houses are liable to be 
assessed at a reduced " gross estimated rental" and 
"rateable value" in consideration of being so tied 
to such breweries? 

Thirdly, whether the reduction to be made under 
the statute 13 & 14 Vict. c. 99, s. 4, and the 14 & 15 
Vict. c. 39, s. 3, to the owners of small tenements 
who are rated instead of the occupiers, should be 
made from the rateable value of the hereditaments 
assessed or from the rate in the pound to be levied 
and collected ? 

First, as to the rateabiUty of the breweries and 
"tied-up" public-houses : 

Lush, Q. C. (Prideaux and Heath with him) con* 
tended, for the apps., that the committee were wrong 
in rating the breweries higher on account of the 
contracts made with the occupiers, as by sect. 1 of 
6 & 7 Will. 4, c. 96, the property alone should be 
looked at, and not the contracts which the occupier 
might have with the owner. That in this case the 
brewery was in no way annexed to the public- 
house except that they both happened to belong to 
one person. Secondly, as to the Small Tenements 
Rating Act, they contended that, under 13 & 14 
Vict. c. 99, s. 4, the reduction should be made from, 
the rateable ralue, and that is not interfered with 
by the Union Assessment Committee Act. They 
referred to 

Allisim V. Monkwtarmaidh, 4 EIL & BL 13; 

R, T.Bradfiyrd.^'ilL & 8. 317; and 

Eatton r,Alce^ 7 H. <St N. 452. 

LiddeU, Q. C. (^Tomlinson with him), for the resps., 
firstly contended that the cases of Alfison t. Mank^ 
wearmouth and It v. Bradford were directlv in pointy 
and that the rate was to be made on what might 
be reasonably expected from a tenant who took the 
property from year to year rdus sic stantibuSy the 
test being, not what mi^t be, but what was, really 
done with the property ; that this principle apfdied 
to pubUc-houses, Lord Campbell, in AuitcfiCs casev 
stating, that "the obligation to g^rind at a par- 
ticular mill would no doubt to a certain extent 
diminish the yearly value of a farm subject to the 
servitude; but it is allowed on aU hands that 
this deterioration would be no argument against 
making tiie miller assessable in respect of the 
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multure inTolnntarilj rendered therein/* Secondly, 
«a to the Small Tenements Act, that the object of 
the Union Assessment Committee Act was to get 
an uniform and correct yaluation of the parishes, 
but that nothing was said about the Small Tenements 
Act ; and as that Act had not been repealed, the 
parish, in calculating the amount of the rate on 
each person, ought to take into account that the 
Act was simply adopted for the convenience of the 
parish, to sare trouble and insure certainty in the 
collection of rates, and that therefore there was no 
hardship in the fact that the lump sum of contribu- 
tion was larger, as it would not be fair on the other 
parishes that in one parish the rate should be less 
because it adopted a statute for its own con- 
Tenience. 

Eblb, C. J. — ^Upon this latter question, my judg- 
ment is for the resp., according to the argument of 
Mr. IiiddelL On the first reading of the statute, 
my judgment was inclined to be the other way, 
thinking there was a hardship in the conclusion he 
contended for. I do not, however, think the argu- 
ment of hardship really can be sustained; but 
more than that, we are bound to give eftect to the 
enactment of the Legislature as we understand it ; 
and the Legislature has required valuation lists to 
be made out for every parish, and those valuation 
lists are to be made out for the purpose of having 
a uniform and correct valuation of the rateable pro- 
perty in the different parishes. The question is, 
whether the list set out in the schedule of this Act, 
containing seven columns (the seventh column being 
headed "Kateable Value ") is, in the column of rate- 
able value, to show the annual rateable value truly, 
or, in a parish which has adopted the Small Tene- 
ment s Act, the small tenements are to be set 
down at the sum which the owner of those tene- 
ments has to pay under the statute. Li other words, 
the question is, whether thecolumn of rateable value 
in the valuation list is to show the true rateable 
value, or, where it relates to a small tenement in a 
parish that has adopted the Small Tenements Act, 
It is to show the proportion of the rateable value 
which the owner has to pay. I am of opinion that 
it is to show the rateable value. That gives effect 
to the words according to the plain mining of the 
words " rateable value." If the contention of the over- 
seers was true with respect to small tenements, it 
woidd mean three-fourths or one-half, according to 
the arrangement made with the owner ; and as to 
the rest of the property, true rateable value. I 
think that means <* rateable value " sinrnliciter, I 
observe all the way through the Act, in tne sections 
as pointed^ out by Mr. Liddell, until we come to 
sect. 85, the enactment carefidly points out that 
there shall be one uniform valuation of the rateable 
hereditaments in the different parishes, and that the 
result of the survey and valuation shall appear in 
the yaluation list. I was greatly struck with the 
argument ^that it is to be such a uniform correct 
tarnation as a surveyor surveying the corporeal 
hereditaments that are to be the subject of the 
rate would perceive from the locality, and the 
circumstances under which the rateable subject is 
placed ; and that if the rateable value was to be 
ascertained with respect to these small tenements 
upon the principle contended for by the overseers, 
the rateable value would not be what the surveyor 
would perceive by a survey of the property as it 
stands, but it would be what the surveyor would 
perceive from a survey of the property together 
with an inquiry as to whether the owner had made 
an arrangement, and if so, whether he made an 
arrangement to pay the sum at which it should be 
rated (in which case it would be three-fourths), or 
an arrangement to pav whether tiie property is 
occupied or not (in which case it would be one- 



half) ; and so the column showing the rateable yalu& 
would be subject to two accidental ephemeral circum- 
stances, and be subject to the further accidental 
circumstance that the parish which had adopted the 
Small Tenements Acts at one period might, by 
giving notice, reject the adoption; and then the 
column "rateable value," showing the sum to be 
paid by the owner during the time the {wrish had 
adopted it, would not show the rateable value. 
According to the construction which I have adopted, 
the words of the statute are to be construed accord- 
ing to their literal meaning, and the whole tenor 
of the statute directing these valuation lists to be- 
made is clearly to command, without any limitation 
or exception of any sort that I can see, that the 
rateable value shall be ascertauied according to the^ 
Parochial Assessment Act, on the well-known 
principle of that Act, entirely independent of the 
Small Tenements Act. The contention on the part 
of the overseers iB, that under sect. 85 of the Union 
Assessment Act, the owners of small tenements- 
have a right to compound as heretofore ; and under 
sect. ZQ the payments are to be made as heretofore* 
Mr. Lush says these sections would be inoperative 
if the owners could not compound and pay.the 
smaller sums. But I say I give to these sections 
their f uU operation, and hold that the owner has- 
the full right to compound as heretofore, and that 
where he does compound he is to pay the smaller 
sum ; and although the contributions of the parish 
would depend on the amount that is put down in 
the first column of rateable value, yet the simi 
collected in the parish would not be the same in 

§roportion to the rateable value where the Small 
'enements Act had been adopted. The case put 
by Mr. Liddell has convinced me that there is no 
real hardship. Supposing two parishes side by side, 
with exactly the same quantity of rateable property,, 
without small tenements, and exactly the same ratio 
of small tenements, and one adopts the Small Tene* 
ments Act and tiie other does not adopt the Small 
Tenements Act, in that case it is ag^reed on all 
lumds that the parish which has not adopted the 
Small Tenements Act should have the small tene- 
ments put down at their true value in the rateable 
value. Then, according to my experience as counsel 
for one parish, where there were a vast number of 
poor, the sum collected in those two parishes, in my 
opinion, would be exactly the same. If I am at 
liberty to import the experience I had in respect 
of the parish that I was acquainted with, it satis- 
fied me that the collector had an impossibility 
of getting the true real amount from the smaU 
tenements. The operation of this section and the 
operation of the Small Tenements Act altogether 
has an operation relating to the coUectability of 
flie poor-rate. The whole operation is a convenient 
mode by which the parties can collect the poor- 
rate. But the property in the parish which is sub- 
ject to the rate, the gross estimated rental, the rate- 
able value of all the premises in short before you 
come to the end of the column as the sum to be 
paid, all these remain the same. But, in respect of 
the coUectability of the rate, if the parish has 
adopted the Small Tenemento Act, and the 
owner insures to the parish either three-fourths or 
one-half of the rate, that is collected. And a com- 
parison of the Union and the Parochial Assessment 
Act confirms me very much in this view, for the 
schedule of the Union Assessment A6t contains all 
the same first seven columns that are in the 
schedule of the Parochial Assessment Act, but does 
not contain the eighth column. Each of them have 
got " Name of occupier," ** Name of owner," " De- 
scription of property," " Situation of property,'* 
"Estimated extent,'* "Gross estimated rental,"^ 
"Bitteable value." But "Rate at sixpence in the 
pound "is in the Parochial Assessment Act, and ia 
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not in the Union Assessment Ck>mmittee Act. I say 
that the application of the pririlege given by the Small 
Tenements Act should be confined entirely to the 
«um put down in the eighth column, which eighth 
•column is called *<The rate at so much in the 
pound." And as to an owner who has compounded, 
it would be exactly one-half of that which was put 
down for every one else as resulting from premises 
of the same value. Thus : to use the schedule of the 
Parochial Assessment Act as an example, put down 
'* rate at U 7s. 6dL," add against name, ** Owner having 
compounded," instead of being the total of the 
rate, it would be three-fourths or one-half of it. 
Upon an examination of the Union Assessment 
Act, and referring to the Small Tenements Act, 
and reading them together with the Parochial 
Assessment Act, I think the Legislature intended 
that the rateable value in the valuation list should 
be the true rateable value ascertained from the 
•essential permanent quality of the rateable subject, 
capable of being ascertained by a surveyor, who 
would know the real permanent value of the pro- 
perty, not depending on any accident, such as the 
arrangement made from time to time between the 
owners and the overseers in respect of the col- 
lection of the sum which would be due and be paid 
by them. 

Bylbs, J. — ^I am of the same opinion. I must 
confess that until I heard the argument of Mr. 
JEiiddell I thought otherwise. I now entirely agree 
with my Lord. It must not be forgotten in all 
Xhese cases that the statute imposes the tax, not 
upon the land, but on the person ; for the statute 
4Bay8, ** by the taxation of every inhabitant, parson, 
vicar, and others, and every occupier," &c. ; and it 
was decided in Thud v. Starkey, 8 Mod. 314, that 
j)oor-rates were personal charges and not charges 
on the land. Now, that being so^ it seems to me 
ithat the words in the 18 & 14 Vict. c. 99, s. 4, may 
•very well be read as referring to the person, and not 
to the property. I admit that some slight violence 
must be done to the Act, and that- instead of the 
exact words we must read "according to," or "in 
{nroportion to." Indeed that must be so ; because, if 
you made a rate on any other principle, it would 
appear that the rateable property is one-half in 
value of what it really is. At the end of every rate 
there is this declaration of the overseers and church- 
wardens : " We do declare the several particulars 
•specified in the respective columns of the above rate 
to be true and correct, so far as we have been able 
to ascertain them." The constructions contended for 
<by Mr. Lush would have this effect, that the church- 
wardens and overseers at the bottom of the rate 
must make a false declaration, whereas, if you read 
the word "rate " here to mean what it really means, 
jaamely, a charge on the person in respect of the 
land, then there is nothing but whaA is strictly 
correct. The rateable value, the gross value, and 
the rate on the person are put down. Therefore, I 
now incline very much to think that the proper 
mode of proceeding even before the Union Assess- 
ment Act was to put down the correct rateable and 
the correct gross value, and the amount of the rate 
«ipon the person. However that may be, it seems 
to me, when we come to the Union Assessment Act, 
it must be so. This statute is imperative with res- 
pect to that which is now under appeal, namely, the 
valuation lists, that they shall be correct valuation 
lists. Thev are to be made, and as pointed out by 
my Lord they may be made by persons who have 
no knowledge of these arrangements. The statute 
aays they shall be correct valuation lists. This is 
not an appeal against the rate, but it is an appeal 
against the valuation lists. It seems to me, if it 
had not been in this form it would have been in- 
correct. Perhaps there was no occasion for the 35th 



section of the Union Assessment Act ; but if there 
was, it applies to this case, for it says " nothing 
shall be construed to prevent the owners of tene- 
ments from compoundmg for the rates to be as- 
sessed on the same." I^iat is not quite correct 
It ought to have been " assessed in respect of the 
same," in such manner as they were by any statute 
or statutes enabled to do before the passing of this 
Act." Upon these grounds, therefore, I conceive 
that what has been done has been rightly done; and 
if it were otherwise, we should be adopting a con- 
struction which would make the declarations of the 
overseers and churchwardens incorrect on the face 
of it. With respect to the hardship, that has been 
clearly answered by Mr. Liddell ; that objection has 
been entirely disposed of, and I can add nothing to 
what has been said. 

Montague Smith, J. concurred. 

Judgment on the third question for the resps. 

The following judgments were subsequently de- 
livered on the other two points : 

Mcuf 10. — ^Erle, C. J.— The question relating to 
the rateable value of the small tenements was 
answered at the time of the argument. The ques- 
tions relating to the rateable value, first, of the 
breweries, and, secondly, of the tied public-houses, 
are now to be disposed of. The case relates to five 
breweries, and a number of public-houses tied to 
each brewery ; some being in the same parish with 
the brewery to whidi they are tied, and sovfie in a 
different parish. It seems, from the case, that all 
the breweries are rated on some principle known to 
the assessment committee. Without referring to 
the title-deeds and leases for the pui^ioae of this 
judgment, I will take the case as if it related to 
one brewery in one parish, and one public-house 
tied thereto, by a contract for beer, in another 
parish ; and then the facts relevant to the question 
are, that the occupier of the public-house holds it 
under a lease from the occupier of the brewery; 
that in the lease he contracts to take beer from his 
Landlord's brewery ; and that the rent to be paid for 
the public-house is adjusted by reference to this 
contract. Thus this causes a loss to the tenant in 
respect of the beer he buys ; that is, he pays more 
for it than he would have to pay if he traded tree 
from such contract It also causes a gain to the 
landlord's brewery, from the same cause. The case 
does not state that the gain to the brewery is greater 
or less, or equal to the loss of the public-house ; 
but, as nothing is stated to the contrary, I assume 
it to be equal: Thus, the rent in money to be paid 
and received respectively is less than it would be if 
the house were free, by the amount of such respec- 
tive loss and gain ; but the value that passes 
between the landlord-brewer, selling beer on the one 
sidej and tlie tenant-publican buving beer on the 
other side, is the same as it would be if the house 
were free. The overseers mi^ng out the valuation 
lists for these parishes, and setting down the rate- 
able value of this brewery and of this public- 
house, among the others, have obeyed literally 
the commands of the Union Assessment Act 
and the Parochial Assessment Act ; that is, they 
have estimated the gross rent which each of those 
tenements would be worth to a free occupier ; and 
in making that estimate they have excluded from 
their attention, as they were bound to do, any refe- 
rence to special profits of trade by reason of special 
contracts in leases or otherwise. The assessment 
committee, in revising these valuation lists, have 
made an alteration by increasing the estimate of the 
gross rent which the brewery could command. They 
do not state on what princi^e they have made this 
increase, or on what evidence they have acted ; but 
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they have raised the rateable value from 254/. to 
855/. in the example set oat in the case, being nearly 
the rate of increase which was approved of in the 
caae of Allison y. Aiotihweanmuth, It is further 
stated that, i^though they have followed that case 
in raising the rateable value of the brewery on 
account of the brewery, they have not lowered the 
rateable value of the public-house by the amount of 
the loss caused by the tie ; probably because the 
judgment in AttisovCa case does not refer thereto. 
We are thus called upon to decide between the over- 
seers and the assessment committee ; and, in my 
opinion, the overseers are right. In support of that 
opinion I would premise some observations before 
examining the application of the case of Allison v. 
Monkwearmouth, on which the assessment committee 
rely ; I would premise that the Union Assessment 
Act now under consideration, has a purpose ulterior 
to the Parochial Assessment Act, which alone was 
under consideration in Allison v. Monkwearmouth. 
The jpurpose of the Parochial Assessment Act is to 
provide for equality in the rating of each of the 
rateable subjects in one parish, l^e purpose of the 
Union Assessment Act is to provide for equality in 
the rating of each aggregate of rateable value in 
each of the parishes of the union. This latter pur- 
DOse is to be effected by applying, with correct uni- 
formity, throughout every parish of the union, the 
principles for estimating value as required by the 
Parochial Assessment Act. The valuation lists are 
made a permanent standard of value whereby to 
assess all the rateable subjects within the union, 
both to the Parochial and to the Union Assessment 
Acts, until an alteration shall have been made; 
and, although a mode of alteration is provided, 
yet, considering the expense and difficulty of a 
survey of the rateable property in a union, an alte- 
ration will not be easily made. It is therefore com- 
manded by those statutes, as I understand them, 
that the estimate of the rental should be confined 
to corporeal hereditaments, and should be founded 
on the more permanent dements of value found 
therein, excluding the efiFect of temporary contracts 
and other such contracts. I would further premise 
that, as the case is stated, there is no ground for 
assuming that the aggregate value of the two 
tenements does not continue the same whether they 
are held separately or jointly, there being no state- 
ment of any increase of value by reason of any com- 
bination. Then, if the brewery gains by the 
tic what the public-house loses thereby, and no 
more, the aggregate amount of the rateable value 
of the two tenements ought to be the same, whether 
they are rated together or separately, whether 
they are held under the same or different landlords. 
Under these circumstances the notion that the 
rateable valuable of the brewery could be increased 
by the gain from the tie, without lowering the 
rateable value of the public-house to the same 
extent by reason of the loss from the tie, was so 
untenable that the counsel for the resp. did not 
offer to maintain it. By that admission the qucfs- 
tion to be answered is narrowed to the point whe- 
ther the whole rateable value of the public-house 
shall be set down in the list for the parish where it 
is situate, or partly therein and partly in the parish 
where the brewery is situate to which it is tied. 
That question may be raised in respect of four 
changes of the relation between the respective occu- 
piers of the brewery, and of the public-house: 
first, I would take the case when the owner of both 
is the occupier of both, the brewer carrying on the 
public-house by a servant. There is no lease and 
no tie, and each rateable subject would be rated in 
the parish where situated, upon the ordinary prin- 
ciple, and the contingent possibility of a tie, in 
case there should be a lease of each, would be imma- 
terial. The value thus ascertained is the true 



rateable value for the list. Secondly, I would? 
take the case where the owner of both tene-- 
ments occupies the brewhouse. worth say 200L 
per annum, and lets the public-house to a pub- 
lican, say at 20/. per annum, without any con- 
tract relating to beer, the house would be free,, 
and the rateable value would be the same as in the 
last case, unaffected by a tie. Thirdly, I would take 
the case where the owner of both tenements occu- 
pies the brewery and lets the public-house with the- 
tie, that is, with the contract for ^ taking beer, the- 
money-rent being lowered, say to 10/., and the beer 
overcharged, say to the same amount. In this case 
also it seems to me that the rateable value of each 
remains the same, and would be rated in the parish 
where situate.' Fourthly, I take the case where- 
the owner of both tenements makes a lease of each, 
first letting the public-house, assumed to be worth 
20^, for lot, monied rent, with a contract for takinj^ 
beer which is worth lOt, given to the brewer, and 
then letting the brewery with the benefit of that 
contract, the brewery by itself being worth 200/. per 
annum, the benefit of the tie being worth 10/. per 
annum. Thus the rent for the brewery with the 
contract is 210/. per annum. Under these circum- 
stances, also, it seems to me that each tenement 
shotdd be rated in the place where it is situate, at 
the rent which it would command if let by itself 
without the tie ; and that a decision that the rate- 
able value in the fourth case is different from that 
of the former cases, would in effect hold that the 
rateable value depends on the actual occupation, 
not on the estimated rental, which is contrary to 
the Assessment Acts, as I understand them. M<^- 
over, if the rateable value is altered by the tie» 
the overseers making the rate ought to know 
whether it exists. Its existence depends on the 
title-deeds and leases of the brewer and pub- 
lican. If the overseers are to rate for the tie, it 
seems to follow that they ought to inspect and 
understand those documents of title, and this con- 
sequence seems to tae absurd. The assessment, 
committee do not refer to any such source of 
knowledge: perhaps they have increased the rate on 
•very brewery to a large amount^ assuming that the 
tie exists, and they expect the brewer to produce hia 
deeds to relieve himself if that assumption be wrong. 
But such a principle of rating cannot be sanctioned 
by any court at Westminster. I now proceed to the 
case of Allison v. Monlcwearmouth, The facts of 
that case seem to me to be materially different front 
those here stated, and the statute here to be con- 
strued is different from the statute then in question^ 
and therefore it is not necessary to decide whether 
an opinion given by a court by way of advice, from 
which there is no appeal, is as binding on co-ordi- 
nate courts as a judgment would be where the same 
question is sent up to a second court for its opinion. 
I should think not. It seems to me that each court 
is in such case original, and bound to give its own 
judgment, just as on a motion for a writ of habeas 
corpus each tribunal must give its own decision 
without being swayed by other tribunals. But, aa 
already observed, it may be that we are not called 
on here to say that any former case should be orer* 
ruled. In Allison v. Monkwearmouth the title-deeda 
and leases were produced by the brewer, and the 
facts relevant to the rating of the brewery for the 
supposed profit fh)m the tie wero taken therefrom. 
Those facts were that Sir Marmaduke Williamson 
was oMmer of a brewery, of which the rateable value 
by itself was 850t, and thirty-three public-houses^ 
of which the rateable value is not given. The 
public-houses he had let with the contract to take 
beer at monied rents amount in the aggregate to 150L 
He then leased to Allison for seventeen years the 
brewery, with the goodwill of these public-houses^ 
as it is called, subject to the payment of the reuta 



890 



MAGISTRATES' CASES. 



C. P.] 



Overseers, &c. of Sukdbrland-nejoi-thb-Sea v. The Gcabdiaks, &c. 



[C. P. 



theretofore received by Williamson, that is, yielding 
in respect of the brewery and fixtures 350^, and in 
'respect of the public-houses 150/. This sum of 
loOL thus described is found to have been in sub- 
-fitance the rents of the public-houses collected by 
Allison for Williamson during the existing leases. 
Whto the tenancies changed, Allison let to the new 
^tenants, and continued to receive during the term 
the same monied rent from those public-houses 
amounting to about the sum of 140/. per annum, 
which he paid to Williamson under the above-men- 
tioned covenant. The lease of the goodwill of the 
public-houses is thus shown by the case to have 
been, in effect, a lease of the public-houses. The 
'Court held that Allison was liable to be rated for 
this sum of 150/., being the amouni of rent so re- 
<!eived. The case also finds that all the tenants 
were assessed for their public-houses, but the value 
is not stated. These being the facts, the judgment 
■affirming the rate on the brewer for the amount of 
Tent collected by him and paid over to the superior 
landlord, has the singular effect of holding that a rent- 
collectormay be rateable for the amount of rents which 
he collects where the given relation of brewer and 
pnblican is found to exist. Although, as a general 
rule, the province of the court here is confined to 
"deciding on rateability, and does not extend to 
•deciding on amount, yet the court, in thus holding 
the brewer liable to be rated for the rents collected, 
refused to give permission to go into the question 
of the cost of the production of the supposed rate- 
able value of 150/1, and assumed that the covenant to 
pay that sum as rent of the brewhouse was inclusive 
of rateable value, although the deed showed it was 
rent collected. The case adso found that Mr. Allison 
vented other public-houses, not of a brewery landlord, 
"whidi he sub-let to publicans with the contract for 
"beer. The notion of rating him for the rent he 
received from those publicans seems not to have 
been attempted : but, if he was liable for those he 
jrented of Williamson, it is difficult to say why he 
was not liable for those rented of others. If the 
•attempt had been made to rate him for every public- 
iliouse under contract with him to take beer, it would 
bave been the rating of a profit of trade, and yet the 
profit from beer to Williamson's public-houses was 
the same profit of trade as that from other public- 
houses. Furthermore there is sound distinction 
between that case and the present, on the ground 
that the assessment lists relate to the whole union, 
and all the tenements are at once to be assessed. 
Under the former Acts, before the Union Assess- 
ment Act, there was a defect in deciding appeals on 
Tates, because only one tenement was the subject of 
the judgment at a time, and in apportioning the 
rateable value of two or more portions of the same 
rateable subject in two or more parishes, the in- 
justice of doubly rating the same rateable subject 
might be inflicted in the apportioning process, un- 
less all the portions were disposed of at once. Ac- 
cordingly, in AlUaorCs cose, although it appeared 
that the tenants of the public-houses were rated 
as well as the tenant of the brewery, yet the 
court bad no power of inquiring, and did not 
inquire, whether the public-houses were rated 
at their full value, and whether the rating 
Allison for the 'rents which they paid to him was 
not in reality a double rating of the rent of these 
pnblic-houses ; that is, once on the tenant, and again 
<on Allison. Here the overseers have rated all the 
'public-houses, as well as the brewery, according to 
the principle of the Assessment Acts, and according 
to those principles the publican would have to pay 
a rate both on the lower money payment and higher 
beer charges which he pays to the brewer, liis land- 
lord, under the contract. There is no suggestion 
that any further value is created by this relation of 
landlord and tenant. If the suggestion was made, 



it certainly could not be ascertained without taking 
an account of the profits of the beer trade, involving 
an account of all losses by insolvency, and other- 
wise, and so it would be made apparent that it was 
an attempt to rate a profit of trade. If the doctrine 
is established that the supposed profit from a pub- 
lican-tenant taking beer by contract is rateable upon 
the brewer, the question would arise why the same 
profit arising bv reason of a publican-debtor con- 
tracting to take beer from the brewer-creditor 
should not be also assessed. The tie is created as 
well by a loan secured by bill of sale as by a cove- 
nant in a lease ; that is, unless the publican can pay 
off the loan he may be broken up, as it is called, at 
any time, and yet the attempt to make such a profit 
of trade rateable has not been made. It is also clear 
that a brewer differs not in respect of this liability 
from a butcher, a baker, or the like. If the brewer- 
landlord is to be rated as Allison was, other trades- 
men landlords infiuencing custom by letting retail 
tenements, with contracts for custom, ought to be 
raised , but such an item of rateable value has never 
been recognised. For these reasons the case of 
Allison V. Monkufeamumik seems to me distinguish- 
able from the present. In the judgment delivered 
by us in that case I endeavoured to distingmsh the 
right of the occupier of a soke-mill, derived fr6m 
immemorial custom, to the servitude of all within 
the soke, and the right of the occupier of a canteen 
pUced in a populous locality from a right derived 
under such a contract as that in AUisoiCs case. I refer 
to the reasons there given, which i^pear to me to 
have more force when applied to an assessment list 
fixing the rateable value of each rateable subject in 
the union, on the principles above explained, and I 
will not increase the length of this judgment by 
repeating what I am reported there to have said. 
I will only add, as to the soke-mill, that the pre- 
scriptive right of the miller of that mill to the mul- 
ture from the inhabitants of the soke is a reality 
affecting the fee-simple of the whole locality, and 
the immediate profit fixed by the custom subject to 
no risk of trade, if the miller may take his toll in 
kind ; whereas the fight of the landlord to sue on 
the contract for taking beer is a personalty affect- 
ing only the persons of the contracting parties, and 
the profit therefrom varies in proportion to the skill 
of the contracting parties, and is subject to all the 
risks of trade from insolvency, dishonesty, and the 
like. If this be correct, the profit to the mill from ' 
the prescription is rateable, and the profit to the 
brewer from the contract for beer is not. Upon 
this review I come to the conclusion that the jodg- 
ment shoulci^be for the apps. 

Btles, J.— In this case no question arises as to 
the aggregate rateable value of the whole brewing ^ 
concern, including in that expression both the ' 
brewerv, properly so called, and the restricted 
public-houses. The question is, how that rateable 
value should be distributed between the brewery 
itself and those restricted houses. It has been de- 
cided by the Court of Q. B., in Allison v. Monhotar' 
mouth, 4 £1. & B. 13, by which conclusion I think 
we are bound, that the monopoly which a brewery 
enjoys over its tributary pubhc-houses enhances 
the rateable value of the brewery. It is a neoessazy 
consequence that it diminishes the rateable value of 
the public-houses. It doubly affects, or may affect, 
their annual value to the occupiers, who not only 
pay more for their beer, but being shut out 
from the benefit of buying in the open market, 
may be obliged to purchase an inferior article 
and to suffer a diminution of the extent of their trade 
as wcU as of their rate of profi t These public-hoiisjs do 
in consequence actually let at a lower rent than 
they would otherwise command. It is objected that 
a mere personal contract cannot diminish the rate- 
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able ralue of land or houses. But the stat. 6 & 7 
Will. 4, c 96, establishes as the criterion of rateable 
'value the rent (subject to the deductions there enu- 
merated) which a tenant not for a long term of 
years, but from year to year, would give. The 
statute does not make the actual rent reserved the 
4»iterion of rateable yalue, but the true theoretical 
rent ; that is to say, the sum at which, making the 
statutable deductions and having regard to all the 
surrounding circumstances, the tenement ought to 
4X>mmand. Again, the statute, by adopting a sup- 
posed tenancy from year to year, seems to exclude 
a valuation of distant future advantages or disad- 
vantages of the property demised, and to regard its 
actual condition at the time of the rate, or in the 
immediate future. Now, if the natural or ordinary 
advantages of a tenement are permanently taken 
away from it, and annexed to another tenement, 
that should seem to be a diminution of the value of 
the first tenement, and an augmentation of the yalue 
of the second. It seems to me that it makes no 
difference whether the severance arises from modera 
contract, or from prescription, which presupposes 
an ancient contract. In this case the ordinaiy ad- 
▼antages of the tenement are, by a permanent con- 
tract between landlord and tenant, taken away from 
the tenant's tenement, and annexed to the landlord's 
tenements. If it be said that the surrender of these 
ordinaiT advantages by the tenant to the landlord 
is in efifect rent paid by the tenant to the landlord, 
I should respectfully answer that it is stnuning the 
word " rent," as used in the statute, to give it this 
'extensive signification. Moreover, there are cases, 
much nearer to a reservation of rent service to the 
landlord than the case now under consideration, 
in which cases, nevertheless, the reservation of 
valuable privileges to the landlord on the one hand, 
or the enjoyment of them by the tenant ou the 
other, have been held respectively to diminish or 
augment the rateable value of the tenant's occupa- 
tion. Thus it has been decided, that if the land- 
lord allows to the tenant the right of shooting, the 
tenant will be rated at more ; but if the Landlord 
reserves it to himself the tenant will be rated at 
less: (^Reg. v. Thurktone, 28 L. J. 106.) Some 
ornamental squares in the metropolis must, by mere 
private contracts for a long term of years, be used 
as squares, and no one would live there subject to 
those contracts. Their rateable value, though in 
itself very great for many purposes, is destroyed by 
contract, and by contract it is transferred to the 
adjoining property, for it is included and rat«d in 
the increased yalue which the ornamental square 
confers on the mansions that surround it. A house 
in Cheapside, let as a shop, for wnich it is adapted 
by situation and construction, would command a 
lafge rent, but if it be subjected by the gpround 
landlord to a stipulation that it shall be used as a 
dwelling-house only, and not as a shop, its rateable 
value in the occupation of a tenant is reduced by 
the effect of the contract. It is no objection that 
a portion of the value of the land may thus escape 
the rate altogether, for the statute of Elizabeth 
imposes the rate, not on the land, but on the person 
of the occupying tenant in respect of his ability, 
as tested by the annual value of the land he occu- 
pies; for, orig^ally, an inhabitant and occupier 
was rated for personal property as well as real pro- 
perty ; and it has been repeatedly held that the 
poor-rate is no charge upon the lanp: (Theed v. 
Starkie, 8 Mod. 814.^ Nor is there much danger 
of abuse, for in ormnary cases that method of 
letting which will produce most rent will be pre- 
ferred by the landlord. It is true that pecuniary 
•charges on the land created by contract, as 
ground rentcharges^ annuities, interest of mort- 
gage, and the like, are not to be deducted from 
the rateable value of a tenement, but that it 



is because the legal criterion of rateable value 
is, by the provision of the statute, the rent 
which a tenant from year to year would give for the 
land in its actual conditiop, subject to certain 
deductions, among which are tithes, rates, taxes, 
insurance^ repairs, &c., but among which deduc- 
tions pecuniary charges created by contract are not 
to be found. But in truth the statute of 6 & 7 
WllL 4, though not in form declaratory, made very 
little alteration in the principles of rating b^ore 
accepted by courts of law. For these reasons, dif- 
fering, with respect and reluctance, from the judg- 
ment of the Lord Chief Justice, I think the 
magistrates were right in their decision. 

MoNTAOUB Smith, J. — ^I agree with my Lord that 
the judgment on the first and second questions of 
this special case should be for the apps. These 
questions in substance are, whether the rateable 
value of a brewery, to be inserted in a valuation 
list under the Union Assessment Act 1862. Is to be 
increased beyond the ordinary rateable value of the 
like property, and the rateable value of certain 
public-houses is to be red need, because the owner of 
both has made a contract with his tenants of the 
public-houses that they shall buy all their beer of 
him as brewer, at a price beyond the fair market 
price of the beer. It is contended by the counsel 
for the resps. that the rateable value of the brewery 
should be Increased, and, as a consequence (whi(& 
he admits), that the rateable value of the public- 
houses should be reduced by reason of these con- 
tracts, and this although the properties may happen 
to be in different parishes, it appears to me tiiat 
this contention is not well founded, and that the 
contracts between the brewer and the publicans do 
not form a basis for either raising or diminishing 
the gross or net rateable value, as defined by the 
statutes, for the purpose of the valuation list under 
the recent Act. In estimating the rater.ble value, 
or the " rent at which these properties might reason- 
ably be expected to let from year to year," the value 
of the tenements as they stand and are fitted up, the 
use to which they may be applied, their local position, 
and other like circumstances are to be considered. 
In the case of a brewery the capacity of the 
building and premises for carrying on trade, and 
also the fact that a trade corresponding to its 
capacity would prima facie be carried on in it, would 
be proper elements to include in the estimate, sub- 
ject, however, in Uie case of the latter element, 
to modification if it were shown, as in the case of 
the idle cotton-mill, Stcdey v. The Ovtrseers of 
Castleton, 38 L. J. 178, M. C, that the trade was 
not in fact carried on. But these Contracts, if con- 
sidered, would introduce personal and collateral 
matters into the estimate, not directly bearing on 
the occupation of the property and the uses to 
which it is applied. The contracts here are really 
modes by which the owner of the two properties 
chooses for the time not to alter the nature or uses 
of the occupation of the properties, but to appor- 
tion and regulate his own rents and profits. Assume 
that the owner and occupier of the brewery derives 
increased profit as a brewer from the contract, there 
is on the other hand a corresponding loss to him 
as owner of the public-houses ; and if this profit so 
purchased is held to . add to the rateable value of 
the breweiy, it would follow that that value must 
be reduced below the ordinary rateable value of 
the like property, in case the brewer chooses to foster 
his public-houses at the expense of his trade as 
brewer, by contracts to sell beer to his tenants at a 
loss. It seems to me that such grounds of raising 
,and depressing rateable value are not warranted by 
the statutes. The difficulty of importing such con- 
tracts into the estimate of rateable value is still 
more apparent when we are called on to reduce the 



892 



MAGISTRATES' OASES. 



C. P.] 



Williams t\ Golfing. 



[C. P. 



rateable ralue of ^ the public-houses below that of 
other like houses ■ I am unable to find a sound prin- 
ciple for such a reduction. The public-houses are 
occupied, their capacity for trade exists, and a trade 
is actually carried on in them. These things afford 
the ordinary elements for estimating rateable 
Talue, but neither the particular rent a tenant pays, 
nor the particular profits or losses of his individual 
trade depending on provident or improTident con- 
tracts in relation thereto, can, I apprehend, be im- 
ported. It may be assumed here, that the profits of 
the publican's trade are cut down by the contract, 
with the consequence, as found in the case, that 
the publican pays less rent ; but rateable value is 
not ^tered by the actual x^nt being more or less 
than the rent the premises would reasonably com- 
mand from a yearly tenant. Bent is no more than 
presumptive evidence of value, and this being so, I 
think the rateable value of the public-house re- 
mains unaffected, although the actual reni may be 
below what, without the contract in question, the 
house would let for. If it were to be held otherwise, 
and the contract of the publican happened to be so 
onerous in its terms that no new tenant would give 
more than a nominal rent for the public-house bur- 
dened with a like contract, it would follow from 
the argument of the resps. that the houses must be 
rated at a nominal value only. But in truth, in the 
case of these public-houses, Uie publicans are really 
paying a part of their rent in uie extra price they 
are charged for the beer, and clearly the shape in 
which they pay cannot alter the rateable value of 
the house. The facts of the case of AUUon v. Monk- 
wearmouth SAore differ in some respects from the 
present, and the question of reducing the rateable 
Talue of tiie pubUc-houses was not in that case 
before the court for decision. Here we have to 
decide that question, and to decide it upon the pro- 
Tisions of the recent statute. Notwithstanding the 
respect which I feel for the opinion of the two 
learned judges who formed the majority of the 
court, their decision, which could not be ai^aled 
from, ought not, I think, to be conclusive in this 
case. On the flnt and second questions of this 
special case, I think the apps. are entitled to judg- 
ment. 

Judgment on ihefint and tamd quettions for the 

iV©r. 7 onrf 9, 1866. 
Williams v. Goldino. 

MetropoKtan BuUding Act 1865 ^18 j- 19 Vict, e. 122) 
«. 108— Building owner — Notice of action — " Other 
person." 

ByeecU 108 of the Metropolitan Building Act 1866 tC 
is enacted Viat no ** unnt or process shall be sued out 
aaainst any Strict surveyor or other person for any- 
thing done or intended to be done under the provisions 
of the Act " till one month after notice of action : 

Heldf that the words " or other person " were restricted 
to a dassy and were intended to protect persons of the 
same dass, as a district surveyor or persons who had 
official duties cast upon them &/ the Act, and that they 
did not include a builder, who while building a house 
adjoining the plt*s had negligently underpinned the 
party wall and therdfy caused damage to the pit's 
house. 

This was an action to recover damages for injuries 
to the plt.'8 house by reason of the deft.'s negli- 
gence in building a house on the adjoining land. 
There was also a count in trespass. The deft 
pleaded not guilty by sUtute 18 & 19 Vict, a 122, 
8.108. 

At the trial before Willes, J., at the sittings in 
Middlesex after Easter Term, it appeared that the 



pit. was the owner of a freehold house, No. 23, Mer- 
chant-street, Bow, on the north side of which was a 
vacant space, on which the deft., who is a builder, 
was building two houses for a Mr. Hogg, the owner 
of the land. There were no rooms in tihe basement 
of the plt.'s house, and the foundations only went 
about two feet into the ground. The houses built 
by the deft had rooms in the basement, and it was, 
therefore, necessary to underpin the party-wall of 
the plt.'s house. The proper way to do this was by 
digging under the plt.*s foundations in veiy short 
lengths at a time, and building up a fourteen-inch 
wall. The deft., however, though cautioned by the 
pit , did it in long lengths, and only built a nine- 
inch wall, the consequence of which was, that the 
pit's house cracked, and was otherwise damaged. 
No notice of action was given. 

On these facts the counsd for the deft submitted 
that the deft was entitled to notice of action under 
sect 108 of the Metropolitan Building Act 1856 
(18 & 19 Vict c. 122). 

WiUes, J. overruled the objection, but reserved 
leave to the deft, to move. 

The 18 & 19 Vict c. 122, s. 108, enacts that, 

No writ or prooesB shall be toed oot tcslnst any district 
suTTByor or other persoD for anything done or Intended to be 
done under the provisions of this Act, until the expiration of 
one month next after notice in writing lias been deliTered to 
him or left at his office, or nsoal place of abode, stating, Ac, 
and every such action shall be brought or oommenoed within 
six months next after the accrual of the cause of action, and 
not afterwarda 

The jury having found a verdict for the pit for 
20i, 

Philbrick, in Trinity Term, obtained a rule to set 
aside the verdict, and enter it for the deft pur- 
suant to the leave reserved. 

Macnamara now showed cause. — ^The question is, 
if a builder under these circumstances comes within 
the words, " any district surveyor or other person.** 
It is submitted that ** other person ** means other 
person wudem generis as a person acting for or 
under the district surveyor. The surveyor has 
duties imposed upon him bv the Act which he is 
bound to perform, and whidi expose him to certain 
risks, and therefore it is reasonable that he should 
have this protection ; but a builder acts voluntarily 
under a contract for his own benefit. The statute 
requires the action for anything done under the 
provisions of the Act to be brought within six 
months : (sect. 108.) So that the e£fect of holding 
that it applied to such a case as tMs would be, that 
a builder guilty of negligence within the metro- 
polis must be sued within six months, while any 
other builder may be sued at any time within six 
years. The interpretation clause (sect 8) defines 
the meaning of "builder,** <* district surveyor,'* and 
"person.** Sect. 31 points out the duties of the 
district surveyor. By sect. 82 the Metropolitan 
Board of Works are empowered to dismiss and 
appoint district surveyors, and I should say 
that the Metropolitan Board of Works and the 
persons so appointed by them would come within 
the words "other person** in sect 108. By 
sect. 36, the Metropolitan Board of Works 
may direct any person to assist the district 
surveyor. By sect. 37, they may appoint a surveyor 
to act when the district surveyor is engaged pro- 
fessionally. By sect 62, they may appoint a super- 
intending architect and clerks. By sect 68, he may 
appoint a deputy. Sect 69 and the following sec- 
tions throw on the commissioners of sewers and 
commissioners of police certain duties with regard 
to dangerous structures. All these persot^ would 
come within the words " other person,** and there- 
fore it is not necessary, in order to give a meaning 
to those words, to extend them to a builder. The 
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old Building Acts, 7 Ik 8 Vict c 24, s. 8, and U 
Geo. 8, c. 78, s. 100, rimply used the words " any per- 
son ;" in this Act "any district surveyor" is inserted. 
That must have heen for some reason, especially 
as in the «ue of CoBmM y. iUiy, 9 East, 822, the 
Qoort thought themselves bound to hold a building 
owner within those words, though not within the 
intention of the Legislature. Analogous cases have 
arisen under the old Bankruptcy Acts, 6 Geo. 4, 
c 18, s. 44, re-enacted by the 12 & 18 Vict. c. 106, 
s, 159, where it has been held that the words ** any 
person*' apply only to officers acting under the pro- 
visions of the Acts, and not to assignees for acts 
done in consequence of the property being vested 
in them. 8o here, it does not apply to a builder 
acting under a contract, but only to persons acting 
officially: 

OarruOm^ v. Awns, 6 Bing. 270 ; 



Edge v. Pmtk&r, 8 B. ft C. 697: 
Kmgbiv. Tmvmd, 2 li. ft W. 101. 



.Trnvmnd, 
Lord Tenterden lays down the rule in SawKman v, 
Breach, 7 B. ft C. 96, that where partioular words 
precede general words, the general words are to be 
construed as including persons efitedem fetterig, and 
that rule has been acted on in many similar cases : 

Reg. V. mveMer, 88 L J. 79, M. C. ; 

Pean V. Dichen, 1 0. M. ft B. 422 ; 

BranweU v. Penmck, 7 B. ft C. 586 ; 

KiU^en v. Skmo, 6 Ad ft £. 729. 

When this rule was moved the case of Whstler v. 
Grajf, 4 C. B^ N. S., 584, affirmed in the Ex. Ch., 
6 C. B., N. S., 606, was relied on, but there is no 
decision on this point there. The Ex. Ch. affirmed 
the decision of tbis court on the ground that the 
building owner had a complete justification under 
the Act. The cases which will be cited against me 
come under three heads : they are either decided on 
the words **any person," as in 

fft^Ue V. Buck/and, 15 H. ft W. 846; 

PraU V. Bilbnan, 4 B. ft O. 269; 

WeU$ V. Odg, 2 C. M ft B. 128; snd 

ColH/u V. Fvneg^ already cited ; 
or they fall under the head that the persons come 
within the express words of the statute, as in 
Newton v. JSUis, 5 E. & B. 115 ; or they come under 
the head of persons filling an official character, as 
in 

Dttvis V. OiHuig, 8 Q. B. 286; 

Smith V. iSAoift 10 B. ft 0. 277; and 

Walhoe v. SmUh, 5 East, 115. 
But there is no case going so far as where a par- 
ticular description of person is named, followed by 
the words ** or other person ;" anv one has been 
held to come within those words who is so different 
from the particular person as a builder is from a 
district surveyor. 

Fhilbrickin support of the rule. — ^The whole argu- 
ment turns on the construction of sect 108, and the 
only difficulty is occasioned by the words district 
surveyor being inserted. The deft gave the notices 
required by the Act, and he was in fact acting 
under the powers of the Act, as he was doing that 
which but for the Act he would have no power to 
do. The third part of the Act relates to party 
structures, and gives power to pull down and re- 
build, or to make good or repair any party struc- 
ture, acts which would be trespasses were it not for 
the Act. Sect 88 gives power to interfere with 
party structures on condition of malEiflg good any 
damage. Therefore to hold that a buil£r is not 
within this section, and that the action may 
be brought immediately, entirely does away 
with the heys jHxmteiUim given by the Act. 
The question is, if the deft Innid Jidt beUeved 
in a state of law which would protect him. 
rWiLLBs, J.— No ; he must believe in a sUte of 
facts which, if they existed, would protect him.] I 
Mao. Ca8.— Vol, in. 



submit that, if he believes that he is acting in pur- 
suance of the Act, and that belief is 6on<i fide^ he 
would be protected. The case of Proxt v. iHUman^ 
already cited, is in point as to the quality of the 
act The words here were large enough to include 
^e deft., and if on the whole statute there appears 
to be an intention that the words should apply, the 
rule notdtur a eodU does not apply. It has been 
said that the words would apply to the Commis- 
sioners of S^rers and Commissioners of Police, but 
they were protected before. Here he was doing 
improperly an act which would have been lawful 
if he had done it properly. [Willbb, J. — ^There is 
nothing in the Act which deals with the manner in 
which the thing may be done ; but if he acts in an 
unreasonable manner, I do not see how he is acting 
in pursuance of the Act He took out the founda- 
tions and put in something, which might have been 
a straw.] But he could not touch the foundations 
without the powers of the Act In Whaler v. Grcof 
there was not a decision on this point, but there 
was a strong expression of opinion by Cockburn, 
C. J. As to the cases under the Bankruptcy Acts, 
assignees could not be said to be within the section, 
as the Act only gives them a title, and does not give 
them power to enter and seize ; but here certain 
specified powers are given, and it also gives specific 
remedies. Sect 8 requires notices to be given to 
the district surveyor ; sect 41 imposes a penalty on 
builders neglecting to do so ; sect. 42 gives the dis- 
trict surveyor power to inspect the buildiogs ; and 
sect 55 to give notice to the builder requiring him 
to make g^ defects, and if he do not comply with 
the notice he may, under sect 46, be summoned 
before a magistrate, who may, by sect 47, impose a 
penalty. Then sect 88 imposes the conditions on 
which he may exercise the right ; and sect. 94 im- 
poses a penalty if he fails to make good an^ damage 
done^ and this is to be recovered before a justice of 
the peace. Therefore, I submit that he is entitled ta 
notice in onleE that he may make good the damage 
before action. 

EsLB, C. J. — ^I think that this rule should be dis- 
charged. This was an action against a tradesman 
employed by a building owner to do some work in 
respect of a party-wall. The building owner desired 
to deepen his premises, and to do so it was necessary 
to undermine the pit's wall, and it was the clear 
duty of the deft to underpin it, so that no damage 
should come to the plt.'s house. He built up only 
a nine-inch wall, by reason of which the pit's 
house was damaged, and for that damage he brought 
this action, and the deft, says that he is entitled to 
judgment, because he received no notice of action, 
and the requirements of sect 108 of the Metropo- 
litan Building Act were not complied with. That 
section says [his Lordship read the section, and 
then proceeded as follows:] Now it is clear that 
the deft, was not the district surveyor, nor autho- 
rised by the district surveyor to do an insufficient 
work, but he says that the words of the statute are 
wide enough to include him, as it gives protection 
to the district surveyor ** or other person.** I tMnk 
that some limitation must' be put on the words 
<* other person," and I think that the sUtute did 
not intend to protect every person who did 
a wrong while doing something under the Act. 
In the former statutes protection was given to 
"any person,** now to the ^district surveyor or 
other person ;'* and I am of opinion that the 
LegislaturB intended to restrict ** other person ** to 
a class, and meant ** other person** ^ftudem aeneris 
as a district surveyor. The builder acts for his 
own convenienoe in altering his own premises, 
and I think that he.ia not within the same class aa 
a district surveyor. I think tfut the class intended 
to he protected was poEMMvii^Jiadan official duty 
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or lome duty cast upon them by the statute, so that 
they were performing a statutable duty, or intend- 
ing to do so. Comparing this statute with the 
former ones, it seems that the Legislature intended 
to change the class to which the protecting clause was 
to be applicable, and the words in the old Bankruptcy 
Act, though different, lead me to the construction 
which I put upon this case, as do also the autho- 
rities which Mr. Macnamara went through rery 
learnedly and fully. In Newton r. Ellis, which at 
first sight seemed strong the other way, it was 
pointed out that the statute included any person 
acting under the orders of the local board of health, 
and &e deft, had been ordered by the board of health 
to sink a well, which was to be done to the satisfac- 
tion of the sunreyor, and under his direction, and he 
had negligently left a hole unguarded in the high- 
way, into which the pit. fell and was injured, and 
as he did it under a contract, it was contended that 
he did it for his own benefit But that case is not 
in point. In Wheeler y. Gray the question was 
raised, but was not disposed of, and it now comes 
before us for our decision. I think that I may give 
judgment for the pit., in accordance with the argu- 
ment of Mr. Macnanuura. I place some reliance on 
the fact that the rights whic^ the def ts. exercised 
was a right to prirate parties to interfere with 
their neighbours' property for their own benefit; 
sect. 80 giyes that right, but it is giren on condition 
of making good all damage, and the building 
owner (and the builder stands in the same position) 
had a right to enter upon the property and under- 
mine the wall, but only on condition that he made 
good the damage. Me did not make good the 
damage, and I don't see why I should not hold that 
having done what was clearly an actual wrong, he 
is not within the protection of the statute. I think 
that the section wMch imposes a 202. penaltj^ is 
cumulative, and that is one ground of my decision ; 
but I rely chiefly on the ground contended for by 
Mr. Macnamara, which satisfies me that this rule 
should be discharged. 

WiLLBS, J. — I am of the same opinion, and I 
concur with the Lord Chief Justice on the first and 
main ground of our decision. But, assuming that 
Mr. Philbrick had succeeded in bringing the deft, 
within the words " other person " as exercising 
statutable powers, he would still have great difficulty 
in satisfying the court that it is right to enter the 
verdict for him on the other part of Mr. Macnamara's 
objection, as it seems that he not only put in an 
insufficient wall, but he was warned that it was 
insufficient, and as a builder he must have Imown 
that a nine-inch wall was insufficient. Mr. Phil- 
brick is right in saying that that is a question for 
the jury, but I think that he exercised a wise dis- 
cretion in not putting it to tiiem, 

Btles and Kbatino, JJ. concurred. 

. Buk dUchargecL 
Attorneys for the pit., Lovelland Co. 
Attorney for the deft, Proud/oot. 



Fridajf, Nov. 8, 1865. 

Hadlbt v. Tatlob anb othbrb. 

Public nuitance — Liabilitw of occupier of premiaet for 
having an unfencea hole near a highway. 

The defis. being in want of warekouae room for a short 
timt, hired the grownd-Jhor of the pli.*s warehouse 
and stored their Qoods in it. At the (ntck of the 
warehouse, and untkin fourteen inches of the highway, 

. was a hoist-'hok which had been made ^ Me kauBord, 



but which was unfenced. The ph., in going ahng the 
highway after dark, slipped into the hole and was 
injured: 

Held, that the hok was near enough to the highway to bt 
a public nuisance, and that the defts.^ occupation was 
such as to make them liable to the pit. for the injuries 
he had sustained. 

The declaration stated that the defts. were the 
occupiers and possessed of a certain warehouse and 
hoist-hole, vault, or cellar immediately adjoining a 

Eublic highway, and wrongfully suffered the said 
oist-hole, vault, or cellar to be open to the said 
highway, without any light, railing, fence, or pro- 
tection, and so as to be dangerous to persons law- 
fully passing along the said highway during the 
hours of darkness; and the pit, while lai^nlly 
passing along the said highway during the hours of 
darkness, fell into the said hoist-hole, vault, or cellar, 
whereby, &c. 
Plea, not guilty. 

The action was tried before Byles, J., at 
Worcester, when a verdict was found for the pit 
for 250/. It appeared from the evidence that the 
defts., who were merchants in Bianchester, had 
occasion, last February, to have their own ware- 
house pulled down, and whilst this was being done 
they agreed with a Mr. Jeffries to allow them for 
a certain rent to put some of their goods in a part 
of his warehouse which was in course of erection. 
The defts.' goods were accordingly placed in the 
ground-fioorof this warehouse, at the back of which 
was a hoist-hole fourteen inches from a public foot- 
patii, not at tiie time fenced in, but intended to be 
protected when the warehouse was completed. A 
short time after the defts. had taken possession, and 
whilst the warehouse was in the hands of the work- 
men, the pit, as he was walking along the foot- 
path after dark, slipped into the hole and sustained 
the injuries for which the present action was 
brought. 

The learned Judge at the trial directed the jury tu 
find for the pit. if they were of opinion tluit the 
defts. were in occupation, and that the place was 
dangerous to persons passing along the highway 
and they having so found, Powell, Q. C. now moved 
to set aside the verdict, and enter a nonsuit, and 
contended that the d^ts. were not liable*^ first 
on the ground that they had no control over the 
premises, except, so far as their own goods were 
oonoemed ; that they were not bound to fence, and 
that they had no power to interfere, either with the 
architect, builder, or those employed by them; 
secondly, that there was no public nuisance, and 
that the case was distinguishable from Barnes v. 
Ward, 9 C. B. 892, as there the hole came flush up 
to the footpath, whereas here it was fourteen inches 
from it 

Erlb, C. J.— I am of opinion that there should be 
no rule. The action was brought by the pit for 
injuries sustained by him bv reason of his falling 
through a hole which, though not on the highway, 
was within fourteen inches of it. I think the 
occupier is liable for that hole, if a passenger pass- 
ing along the highway is liable by an ordinary 
accident to be injured by it. The pit. was usinp 
the highway when he slipped into this unfenced 
hole, and I think, according to the case of Barnes v. 
Wcurl, that the defts. are liable for the nuisance. 
It is contended on behalf of the defts. that the 
building was uncompleted, that the landlord put 
the hole there, and Uiat they (the defts.) had only 
a temporaiy occupation during the time that their 
own warehouse was being built This, in my 
opinion, is no defence. As a general rule the 
party in occupation of tiie premises is the person to 
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whom the public must look in the case of a nuisance, 
although they may hare a right to look to some 
one else. 

WiLLBS, Btles, and Keatino, JJ. concurred. 
Ruk reftued. 

Friday^ Nov. 17, 18G5. 

WiGAN V, Strakqe. 

Stage phy—Q j- 7 Vict, c. 68 -Ballet— Music-hall 

The reap, was charged before a police magistrate under 
the e ffl Vict. c. GSj with unlawfully having and 
keeping a house and place of public resort for the public 
performamce of stage plays without authority bv letters 
patent, and without a licence from the Lora Cham- 
berlain, 

It was proved that the resp. was the occupier of the 
Alhambraf which is a place of public resort^ and is 
not licensed by the Lord Chamberlain, but is licensed 
for music ana dancing by the countu justices, under the 
25 Geo. 2, c. 30. What would be a pit in ordi- 
nary theatres was there a large space fitted up with 
tables, at which refreshments are served. There are 
<dso balconies and stalls, an orchestra with a full band, 
a stage and f>roscenium lighted by foot and side lights, 
a curtain, wings, and grooves for scenes, with arops 
<md flies, ^'c, 77te resp. caused to be represented for 
the amusement of the public, for which they paid, a 
iMiUet, sustainetiby from sixty to seventy fenwies, who 
came down through a large opening at the top oj a 
platform painted like roclcs^ and danced down to the 
stage; when on the stage they formed into two parties 
■a/i4 each lady being armed with two daggers, charged 
through each others ranks, striking right and left in 
minuc warfare. Severed of them then stood over the 
others in triumph. The premiere danseuse then per- 
formed a pas seul, and the other dancers formed them- 
sehea into groups, placing palm leaves so as to repre- 
sent a flower. All then went through some, other evo- 
lutions, and the performance concluded. This dagger 
dance, which toas brought out at Drury-hne Theatre, 
was described as a ballet divertissement, and it was 
capable of being described so as to enable a copy of the 
directions to be sent to the Lord Chamberlain, The 
magistrate dismissed the summons, but stated this case, 
and the mtesiion for the opinion of the court was, 
whether Uus performance was legal without the licence 
of the Lord Chamberlain ; 

Heldf by the Court, that the question for the (pinion 
of the court was a question of degree, and more a 
question of fact than of law, and that they could not 
say, as a matter of law, that this perjormance was a 
stage play, 

Erie, C, J, VMS inclined to think, as a matter of fact, 
that the performance, as described in the case, did not 
fall within the statute, 

WilleSj Byles, and Keating, J J. thought otherwise. 

Case stated by a justice under the 20 & 21 Vict. 
c. 43. 

This was a summons under the statute 6 & 7 
Yict. c 68, ss. 2 and 8 (Theatre Act), on a 
complaint by Horace Wigan against Frederick 
Strange, that he the said Frederick Strange, on 
the 20th May 1865, at a certain house and place 
of public resort called the Royal Alhambra Palace, 
lieicester-square, in the parish of St. Martln's-in- 
the-Fields, in the county of Middlesex, did unlaw- 
fully hare and keep the said house and place of 
public resort for the public performance of stage plays 
without authority by virtue of letters patent from 
Her Majesty or any of her predecessors, and without 
licence from the Lord Chamberlain of Her Majesty's 
household for the time being. 



On the hearing before me, at the Police-court, 
Great Marlborough-street, on the 22nd June 1865, 
the following facts were proYed : 

The Alhambra has an extensive and lofty interior 
to which, in evenings, the public is admitted on pay- 
ment at the doors. It is a place of public resort 
not licensed by the Lord Chamberlain, but is licensed 
for music and dancing by the county justices under 
25 Geo. 2, c. %(i. What would be the pit in an 
acknowledged theatre is there a large space occupied 
by tables at which refreshments are served. In the 
place where boxes are in an acknowledged theatre 
are places resembling private boxes, and balconies 
with a reserved part like stalls, idl which are for the 
use of spectators. There is an orchestra with a full 
band of musical performers, a stage and proscenium 
lighted by foot and side lights, a curtain called a 
tableau curtain, wings and grooves for scenes 
composed of many pieces, with drops and flics. 
There are various platforms so supported and 
inclined as to enable persons to come down from a 
considerable height at the back of the building to 
the stage, and are painted to represent rocks. A 
cascade of water falls among them from a place 
thirty feet high on the wings, and the scenes at the 
back are painted palm trees ; the whole represent- 
ing an oriental landscape with a waterfall among 
rocks. Sixty to seventy females dressed in the 
ordinary costume of theatrical ballet dancers came 
down through a large opening at the top of the 
platform painted as rocks, and danced down them 
to the stage. They were not dressed alike, some 
had gold tissue skirts ovex white. Those who 
first descended danced on the stage in a serpentine 
figure, so as to occupy* the whole front of the stage 
till all had come down. When all were down they 
defiled to the right and left, four were placed on 
each side in front of tlie proscenium with property, 
namely, sham musical instruments, in their hands 
supposed to be played by them to the dancers. The 
dancers began to dance the Pas dcs Poignards, each 
lady armed with two daggers, charging through 
each other's ranks, striking right and left in mimic 
warfare, then in front as far as the footlights. This 
performance of the dagger dance ended in several 
of the females standing over others as if in trlumi)h 
and retiring when others came forward holding; 
property, namely, sham palm leaves, in their hands, 
and danced vraving them, and formed an avenue a.s 
expecting an arrival. Then a lady dancer, M-ho at 
regular theatres would be called la premiere 
danseuse, passed down the avenue formed by the 
other dancers, who retired while she performed a 
pas seul with gestures. The other dancers then 
formed groups, placing the palm leaves so as to 
represent the opening of a flower. Others had 
property called a pallisade and danced with it so as 
to represent a basket of flowers. Several more pns 
seuls having been executed by the premiere, the 
rest went through other evolutions and the per- 
formance concluded. That performance is in the 
theatrical profession called a ballet divertissement, 
and could not be presented as sucli without tho 
stage accessories above described ; without them it 
would be mere rehearsal. 

A witness from the Lord Chamberlain's oince, 
called a reader of plays, styled it an entertainment 
of the stage. A ballet of action has a plot, a ballot 
divertissement has none, but cannot be performed 
without pantomimic action and gestures. It is not 
confined to the steps of ' tlie dancers ; dancing 
quadrilles on the stage would be without sucii 
gestures. Tliis dagger dance was brought out 
originidly at Drury-lane Theatre, being then 
danced by Almas in an Egyptian scene as at the 
Alhambra in an Oriental. A ballet divertissement 
can be described so as to enable a copy of the 
directions for it to be sent to the Lord Chamberlaiii 



896 



MAGISTRATES' CASES. 



C. P.] 



WioAK r. Strakos. 



[C. P. 



according to 6 & 7 Yict. c. 68, 8. 12. The ballet of 
''Ondine," with all its details, has been so described. 
The Lord Chamberlain has not required copies of 
the directions of such ballets to be sent in till re- 
cently; ho has interfered at the Italian Opera, where 
complaints ha^'e been made of the costumes of the 
female ballet dancers. 

On the 11th Jan. 1865, 1 convicted the deft, on 
nearly similar eridence, after considering 10 Geo. 
2, c. 28, s. 2 ; 26 Geo. 2, c. 36, b, 2; Rex v. Handy, 
6 Term Rep. 286 ; Gallini v. Labarie, 5 Terra Rep. 
242. That conriction was quashed by the Mid- 
dlesex Quarter Sessions in April 1865. The com- 
plainant being dissatisfied with that result, applied 
for the present summons, on eyidence of another 
performance at the Alhambra, at a later date, which 
I did not feel competent to refuse, and granted the 
summons abore set forth. After hearing counsel 
for the deft., I thought it my duty to act in con- 
formity with the decision of the Superior Court, 
Tiz., the Quarter Sessions for Middlesex, though 
entertaining a different opinion from them, and 
dismissed the summons, but, on request by the com- 
plainant, granted him a special case under 20 & 21 
Vict. c. 48, for the opinion of this honourable court. 

The question for the opinion of this honourable 
court is, whether the performance aboTe described 
was legal without the licence of the Lord Cham- 
berlain. If this honourable court shall be of 
opinion that I ought to have convicted the deft., 
the parties seek that the summons shall stand, and 
that this case be remitted to me to make such order 
as under the guidance of this honourable court sh^l 
aeem fit. (Signed) R. P. Ttrwhitt. 

By the 6 & 7 Vict. c. 58, s. 2, it is enacted. 
That it shall not be lawful for any peraon to have or keep 
any honae or other place of pnblio resort for the public per- 
formance of stage plays, without authority by letters patent 
from Her Majestv, her heirs. &a, or without licence from the 
Lord Ohambeiiain of Her Majesty^s household for the time 
being, or from the justices of the peace as hereinafter pro- 
vided; and every person who shall offend against this enact- 
ment shall be liable to forfeit such sum as shall be awarded by 
the court in which, or the Justioea by whom, he shall be oon- 
Tioted, not exceeding 20L for every day on which such house or 
place shall have been kept open 1^ him for the purpose afore- 
said without legal authority. 

By sect. 23 the words " stage play" shall betaken 
to include any tragedy, comedy, farce, opera, bur- 
ietta, interlude, melodrama, pantomime, or other 
entertainment of the stage, or any part thereof. 

Serjt. Tindat Atkinson (JBosanquet with him) for 
the app. — ^The question is, if this performance was 
legal without the consent of the Lord Chamberlain ; 
and I submit that it was an entertainment of the 
stage within the meaning of the 6 & 7 Vict, c 68, 
8. 2. The note to Rex v. NeviUey 1 B. & Ad. 489, at 
p. 497, gives the history of the legislation on this 
subject. It will be contended on the other side that 
the resp. was protected by his licence from the 
magistrates, under the 25 Geo. 2, c. 86 ; but I say 
this is not within the purview of that statute, but 
is strictly a stage representation under the 6 & 7 
Yict. c. 68 ; and I submit that it ranges Itself under 
the head of "pantomime or other stage play." This 
case is on all fours with Gallini r, La&me, 5 T. R 
242, which was decided in 1798, after the 10 Geo. 2, 
c. 28, and 25 Geo. 2, c. 86, were passed. That was 
an action against a foreign dancer who had under- 
taken to dance at the Italian Opera, or such other 
place as the pit. should appoint, and the deft, never 
came ; but it appeared that during the time there 
was no licence from the Chamberlain to the Italian 
Opera, and Lord Kenyon says : " I tbink the sta- 
tute 10 Geo. 2, c. 28, does extend to this and every 
other species of stage entertainment The words are 
general ; and the intent of the Legislature mani- 
festly was to put all places of public diversion under 
the control or the magistracy." This is found by 



the magistrate to be a ballet, and one which cannot be 
performed with effect witiiout stage representations. 
The case on which my friend will rely is Rexv, 
Handy, 6 T. R. 286. There it was held that tum- 
bling was not an entertainment of the stage within 
the 10 Geo. 2, c. 28 ; and Gailini v. Lahorie is re- 
ferred to in the arguments, but that case is not in 
point, as tumbling alone might be exhibited out of 
doors or in a room as well as on the stage. In^ 
De Bepiis V. Armistead^ 10 Bing, 107, Galhni v. 
Laborie was acted on. Day v. Simpson, 18 C. B, N. 8.,. 
680, differs from the present case in this respect,, 
that there there was a dialogue, but Erie, C. J. 
saprs, " it has a curtain, foot lights, drop scene, and; 
wings, living actors on the stage at the commence, 
ment, a dialogue, dancing, music and singing, and 
all seen and heard by the audience." Here we have 
all those but singing and dialogue, here there were^ 
characters on the stage, and their performance was- 
calculated to excite emotions. There is also a case 
of Rusaell v. Smith, 12 Q. B. 217. I do not lay much 
stress on those cases, but I use them as illustrations. 
I say this is a ballet and a dramatic performance, 
on the authority of Gallini v. Laborie. [Erlb, C.J. 
— ^There the contract was to perform in a ballet at 
the Italian Opera; that is assumed all through ^ 
and Lord Kenyon seems to have had judicial cogni- 
sance that the ballet was a part of the opera.! Then 
I should ask your Lordships to take judicisl cogni- 
sance that ballets are now performed at the operas 
which are no part of the opera itself. (He referred 
to the definition of ballet in Webster's Dictionary .> 
This ballet was originally brought out at the Drur>'- 
lane Theatre, and I submit that it is essentially a 
dramatic performance, and comes within the words, 
" pantomime or other stage play," in the statute. 

Poland (Hawkins, Q. C. with him) for the resp. — 
The resp. has a licence from the magistrates, under 
the 25 Geo. 2, c. 86, and the performance under that 
statute may be dancing, or music, or the two com- 
bined, so long as it is not a 'stage play. It is clear 
that that statute applies to places where people resort 
for the purpose of being entertained, and it contem- 
plates that the entertainment shall be provided by 
the proprietor. In Clarke v. Searle, I Esp. 25, it 
was held that the statute applied to houses kept for 
private dancing, as well as to public places, thereby 
assuming that it applied to places where hired 
dancers were kept. It is clear that Lord Kenyoiv 
thought that in 1793 it applied to Sadlers WeUs, 
and a place called the Circus, and I find that at that 
time those places had licences from the magistnites, 
and people paid to go there to see dancing.* In 
Guaglieni v. Matthews, 84 L. J. 116, M. C, it was 
held that the dancing need not be by the public Iifc 
Gallini v. Laborie, it was held illegal, because there 
was neither a licence from the Lord Chamberlain, 
nor under the 25 Geo. 2. In the 6 & 7 Vict c 68, the 
word " ballet" is omitted, and apparently purposely^ 
as the words " burletta" and '* pantomime** are added 
to the list contained in the old Act. Therefore, we- 
may assume that the Legislature intended the magis- 
trates to have supervision in such a case as this : 
(Lee V. Simpson, 3 C. B. 871.) The word " copy" is used 
all througn the Act, which shows that it was not 
intended to apply to *' ballets," as the word applica- 
ble to them would be description. In Thome v. Colson^ 
8 L. T. Rep. K. S. 697, two persons acted fourteea 
different parts, and it was attempted to evade the 
statute by calling it a " dualogue :" but it was clearly 
a stage play. It is a question of fact in each case 
whether the performance is a dance or a stage play, 
and should have been decided by the magistrates ^ 
and if tlie court hold against me, the case ought to 
be sent back to be decided on appeal to the quarter 
sessions. 

Atkinson in reply. 
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£rlb, C. J. — ^This was a proceeding against the 
reap, for representing a stage play without a Cham- 
berlain's licence, and the magistrate refused to con- 
vict, but has stated the facts that were in evidence 
l>efore him, and has asked my opinion whether, upon 
those facts, he ought to have convicted, and, if he 
ought to have convicted, to send the case back to 
him. Now, after having given to this case the best 
a,ttention that I can, it appears to me that the ques- 
tion propounded for me is a question of degree ; 
that it is more a question of fact than a question of 
law ; and, as far as I can understand the case, I 
Incline to the opinion — subject to very great doubt 
whether I can appreciate the scene that was before 
the audience at the Alhambra— upon the best under- 
atanding that I can have from the description by iJio 
magistrate, that the decision that he has come to, 
ciot to convict, is the right one. But I say it is 
entirely a question o£ degree, and where dancing 
ceases to be lawful and becomes a stage play is a 
definition that I am not at all prepared to offer. 
The earlier statutes required a licence for the repre- 
aentation of a stage play, and there were several 
specifications of what should be a stage play witliin 
^e meaning of the statute— tragedy, comedy, farce, 
•opera, burletta, melodrama, and so forth, and enter- 
tainment of the stage; and they must have a 
Chamberlain's licence. That is the 10 Geo. 2, c. 28. 
It appears, in the case before Lord Kenyon, that a 
<loubt arose as to what came within the description 
that is there mentioned, and the Legislature appears 
to me to have provided that there should be an 
agreeable entertainment, for persons who, perhaps, 
«ould not afford to attend at tho London theatres, 
at houses of public resort — agreeable enter- 
tainments in the shape of music and dancing, 
provided that the houses of public resort had a 
magistrates' licence. Now the resp. has, in literal 
terms, confined his representation to music and 
dancing, and the great matter contended for on 
the part of those who applied for a conviction is, 
whether ho added to music and dancing such an 
approximation to a dramatic performance as made 
dt come within the description of a stage play. I 
have heard arguments addressed b^ those who press 
for the conviction about the great interest of mora- 
lity in the matter, but as far as I can see there is 
no interest of morality at stake. It is a question 
whether the amusements such as the resp. offers at 
41 place of public entertainment upon cheap terms 
diould be allowed to continue, or whether they 
should be put a stop to^ so that the very same species 
of public entertainment should be permitted at the 
licensed theatres, where, in point of fact, those who 
have a licence would have something in the nature 
of a monopoly. Dancing and music are clearly 
lawful without the Chamberlain's licence. A 
■stage play is clearly oot lawful without the 
Chamberlain's licence. Then a very minute 
detail has been given hece of women in 
numbers coming down from rocks and dancing 
opposite to each other, forming two ranks; and 
then another woman coming down of a superior 
orde r of dancing and dancing alone, and as far as 
I can see, if there had been nothing more in the 
matter than that, I could not have said that this 
•dancing had risen out of the sphere of music and 
dancing, and had gone into the sphere of a stage 
play. But the magistrate adds to that, that a number 
of women came down at once with daggers in their 
hands, and that a number of women came down 
4ifterwards with palm leaves in their hands, and 
that in the course of their dancing movements the 
one stood over the other and represented a species 
of triumph. And that comes very nearly to a dra- 
matic performance ; very nearly to it. But there 
is a place where the line must be drawn, and the 
magistrate has used terms of art which incline 



me very much to take the line between what 
requires a Chamberlain's licence and what is lawful 
under the magistrates' licence; to what lies be- 
tween the two terms of art that he has used 
here. Because he says this is a ballet divertisse- 
ment in which there is no consecutive train of 
ideas, but a number of persons, no doubt elegant 
in shape and agreeable in their action, so that it 
would bo an agreeable entertainment to be per- 
formed ; that it is a ballet divertissement without 
any consecutive train of ideas between one {lart of 
the performance and another part of the perfor- 
mance, like a number of agreeable scenes uncon- 
nected dramatically, but something passes in suc- 
cession which those who are at tlie place of enter- 
tainment are supposed to be amused by. That is a 
ballet divertissement. On the other hand, there is 
a ballet of action in which there is intended to be 
represented a regular dramatic story beginning at 
the beginning and performed to the end, and that 
may give rise to all manner of emotions that are 
incidental to tragedy, comedy, farce, or the like, 
accompanied at the same time by elegance of form 
and elegant movements, and other matters that are 
incidental to ballet I am inclined to say that I 
could not in the least pretend to have a decided 
opinion from the description of this representation 
given by the learned magistrate, for whom I enter- 
tain the highest respect, and whom I wish tospeakof 
with the highest possible respect; but if I am 
called on to say as a matter of law that this 
which you describe aar a ballet divertissement, 
and not coming up to the degree of a ballet 
of action, is a stage play, I am unable to affirm 
that as a matter of law. That is the point 
at which I stop— I cannot say that I certainly 
consider that this performance at the Alhambra 
was a stage play — I could not pretend to have a con- 
fident opinion upon it. If I had gone and seen it, 
or if I had had a graphic description given me by 
the witnesses, it is veiy possible that I might have 
come to the conclusion that the party ought to have 
been convicted on the facta : but stated as they 
are stated here, I cannot say from this description 
that the point of degree at which music and dancing 
become a stage play luis been passed by the resp. 
against whom this application has been made, 

WxLLBS, J. — ^I am of the same opinion in the 
result of our judgment. Certainly, when the diffi- 
culty is put of deciding whether any representa- 
tion, which is not actually a play or a pantomime, 
such as one has seen upon the stage and recog- 
nises at once, is of a dramatic character, and 
falls within the Act, it is impossible to tell 
whether it be or not without seeing it ; I own I 
am unable to get over that difficulty to this extent, 
that I am unsble to say judicially, upon any descrip- 
tion short of a natural definition of something which 
I know must be an entertainment of the stage, 
that the thing so described is an entertainment 
of the stage. But I own that, reading the facts 
stated in this case, my first impression was that 
those facts did state a representation of the 
stage. But upon hearing the reasons which have 
been advanced by my Lord, I am disposed to 
think that the conclusion at which I had arrived 
was rather a conclusion of fact than a con- 
clusion of law. I own my impression of the facta 
was, that the first judgment of the magistrate was 
a correct judgment, that this is an entertainment of 
the stage ; but not now holding that opinion, for the 
reasons I have heard, as an opinion in point of 
law, I cannot say that the case ought to go back to 
the magistrate to convict. On reading these sec- 
tions one quite perceives the justice of the remark 
made by Mr. Russell during the argument of the 
.case in the 6 Term Bep., that we axe dealing witl^ 
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an entertainment on the stage and of the stage. 
The force of that remark is quite obTious, because 
lire know that some of the representations on the 
stage are of the highest order of genius, whilst 
others are appertaining rather to what may be 
represented in a booth at a fair. If so, you must at 
once see that you cannot construe the section by 
looking at wluit is ordinarily represented on the 
stage. In our time there hare been seen upon the 
stage of a theatre of the highest character the per- 
formance of Paganini, and Van Amburgh and his 
lions. It 4s impossible, therefore, to construe this 
section by ascertaining whether the ballet divertisse- 
ment, the sort of thing described in this case, was 
as a matter of fact represented ordinarily or occa- 
sionally upon the stage at the time when the 6 & 7 
Vict, pass^, and then come to the conclusion that 
the words *^ other entertainment of the stage " must 
necessarily include that, because it was represented 
on the stage. I think those words, " other entertain- 
ment of the stage," must be construed with reference to 
the previous words as including only entertainments 
of the same kind as those which are specified 
expressly before those words-— ^' tragedy, comedy, 
farce, opera, play, interlude, melodrama, panto- 
mime "—as extending only to entertainments of a 
dramatic character. No doubt a ballet represented 
by dancing and other action, a connected story, 
would properly be called an entertainment of the 
stage : that is, a baUet which represents a story, and 
which is of a dramatic character, although there 
was no speaking. On the other hand, a mere dance 
on the stage might not do so. You might instance 
the case, in dealing with this subject, in which a 
statue may be represented by the human figure, such 
as one has seen represented for the amusement of 
the public in recent times. That might be put as a 
case in which there was nothing dramatic — some- 
thing statuesque, not dramatic, no story ; a repre- 
sentation put on the stage, but no story. On the 
other hand, you might put the case of the Tarantula, 
where a story was actually represented on the stage, 
an incident suggested, and various emotions which 
flowed from it, and the result of that exhibited by 
action. As at present advised, I should have 
thought that was an entertainment of the stage, 
because there was a connected story ; whether 
that be a conclusion of law or of fact, I do 
not pause to inquire. Dealing with this case 
by the light of these illustrations, which are 
the nearest that I can bring to bear upon it, I 
think the reasons which would induce me to come to 
the conclusion that this was in fact an entertain- 
ment of the stage would be these — that there are 
not merely the accessories of the stage, but that 
there are persons who represent, or may be taken to 
represent, a combat, followed by a triumph, and 
then a reconciliation under some supposed superior 
influence, represented by the great performer who is 
introduced while the previous representation is 
being gone through. On the other hand, it may be 
that a person looking at this entertainment as 
actually represented on the stage would treat what, 
passed before the premihe danseuse came on and per- 
formed hers, which was the principal part, as mere 
fringe — only an accessoiy to her coming on and 
dancing, so that the principal character of the enter- 
tainment was not dramatic. I should conceive that 
this is so — ^that therefore it may wdl be treated as 
;i question of degree whether the representation is 
of a dramatic kind so as to come within the descrip- 
tion of an entertainment of the stage. For these 
reasons, though speaking, as it is hardly necessary 
for me to say, with profound deference to the im- 
pression of my Lord on the question of fact, I own 
I should rather have adopted the impression of the 
laagistrate upon the question of fact; but on the 
question of law as to how thia case ought to be 



now disposed of, I concur in the judgment of my 
Lord. 

Btles, J.— I agree with my Lord that this must 
be a question of degree. It is extremely difficult 
to draw the line ; nevertheless, I cannot but give 
my opinion, unless I state where it seems to me the- 
line ought to be drawn. I conceive that any of tho- 
ordinary dances represented in public would not be 
within the statute, that is, dancing as regarded 
under the music licence, not the licence of the Lord 
Chamberlain. But whenever there is a represen- 
tation on the stage by dumb show the statute use» 
the word "pantomime;" whenever there is repre- 
sented on the stage l^e events or actions of humai^ 
life, that, I apprehend, does fall within the statute, 
and not the less within the statute because the 
actors perform while they are dancing. Now, in 
this case there is represented^ descent from rocks ; 
there is a cascade ; there are persons who file or 
form on the stage ; there is a success, as my brother 
has pointed out, a triumph, and if anything else 
was necessary, there are all the theatrical accessories. 
I own as a question of fact if I had to draw an* 
inference I should have thought that this did fall 
within a stage play. But the court are of opinion 
that it is not a matter of law, and I do not say that I* 
can dissent from them on that matter; but the 
conclusion which the magistrate drew in the first 
instance, I am bound to say if I had been sitting 
in his place I should myself have drawn. 

Keatino, J.— I agree with the rest of the court 
in the conclusion at which we have arrived, that 
this is in truth a question of degree, and resolvea 
itself ultimately into a question of fact. I entirely 
agree with my Lord in his statement of the difllcuUr 
that exists in drawing the line between public music 
and dancing and a dramatic representation. It is 
not necessary to the conclusion at which we arrive 
that we should draw the line ; but, inasmuch as the 
oUicr members of the court have given their opinion 
on which side of the line the present case would 
range itself, I am obliged to say that, if I were 
bound to form an opinion and pronounce a judg- 
ment as to which side of the line the facts so clearly 
stated by the magistrate brmg the present case, I 
should have thought that it did come within the 
statute, and that it was a dramatic representation 
The reasons for that have been already pointed out 
by my brothers Willes and Byles very clearly, and* 
in those reasons, with the greatest possible deference, 
even on a question of fact, to the opinion expressed 
by my Lord, I entirely concur. It seems to me 
that here was a representation by pantomimie 
gesture of events upon the stage — short, it is true, 
and few in number, but still amounting to what I 
should have called a dramatic representation, 
namely, the triumph of peace over war. Por these 
reasons I should, if obliged to give an opinion, have 
taken the same view of the question of fact as taken 
by my learned brethren ; but I quite agree with my 
Lord that this is a question of degree, and thereby 
resolves itself into a question of fact, and prevents 
our sending it back to the magistrate for his- 
decision. 

Judgment for ike resp. 

Attorney for the app., H. T, Roberts, 

Attorney for the resp., G, Lawrence, 
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00X7BT OF BXCHSaXJBB, 

Keport«d bj H. LuoH and E. Luklbt, Esqn., BarriBton-ftt-Law. 

Mandatf, Nov. 13, 1865. 

Lows V. HORWABTH. 

Conviction for euaault — Itnpriaonment with Jins under 
Beet, 74 0/ 24 ^ 25 Vict. c. lOO—Subeeqiunt action 
for damages for the 9ame assauh — Conviction^ im' 
prisomnentj and fine pleaded in answer^^Demurrer, 

The conviction of de/i, on an indictment for unlaw- 
fulhf wounding, and his being sentenced tnerefor to a 
term of impruonment, and to pay a sum of money to 
pft.f the prisecutor of the indictment, for his necessary 
costs of the prosecution, and a moderate allowance 
for his loss of time, pursuant to sect. 74 o/* 24 j- 25 
Vict, c 100, form no bar to the ph*s subsequently 
suing the deft, in a civil action for the same assault, 
and recovering damages for his bodily suffering and 
medical e3q>enses occasioned thereby; and a plea 
setting up such conviction, imprisonment, and 
payment of a fine is bad on demurrer, and no answer 
to such action : 

So held by the Ex. in the above case. 

This was a demmrer to a plea. 

At the MancheBter Sammer Assizes 1864, deft, 
was indicted for, and conyicted of, unlawfully 
wounding the pit., the prosecutor of the said indict- 
ment, and was thereupon sentenced by the learned 
commissioner ( Aspinall, Q. C), before whom he was 
tried, to four months* imprisonment with hard labour, 
and he was also ordered and adjudged, under the pro- 
Wsions of sect 74 of the 24 & 25 Vict, c 100, to pay 
to pit., the prosecutor, 26/. 17s. 4dl, plt.'s actual and 
necessary costs of the said prosecution, together 
with the further sum of 15/., being '* such a moderate 
allowance for pit's loss of time as the court had, 
upon inquiry, ascertained to be reasonable," with 
the further sentence of three months' additional 
imprisonment in case the same several sums should 
not be sooner paid. The deft underwent his term 
of four months' imprisonment, and, failing at the 
end thereof to pay the above-mentioned sums, he 
remained in prison for the additional term of three 
mohths also ; and the said sums were levied upon 
his goods by virtue of a warrant under the hand 
and seal of the said commissioner, in pursuance of 
sect. 75 of the above-mentioned Act, and the 
amount thereof was paid over to the pit., as the 
prosecutor of the indictment 

Under these circumstances the prosecutor, the 
now pit, brought the present action against the 
deft., to recover damages for the above-mentioned 
assault and battery, alleging in his declaration as 
special damage that he was, by means of such 
assault, &c., prevented following his usual occupa- 
tion and gaining his liveliho^ and was perma- 
nently injured and disabled from so doing, and had 
been forced to^ and did necessarily, incur and pay a 
large sum of monev in and about being cured of the 
wounds, &C. ; and he claimed 6OOL damages. 

Plea 2 : 

That after the oommittlni^ A&, and after the M A S^ Ylct. 
c. 100, deft was in dae form of law Indicted and tried, toge- 
ther with one J. H., for the treipasaea in the declaration 
mentioned at the genenU aeaiiona, fta (the eommer asaizea at 
Manchester in 1M4 hefore Cockbum, C. J., and others 
assigned. Ac), and was at the same session, together with the 
said J. H. duly conTicted of the trespasses, fta, and deft, was 
sentenced by the court there for his said oiTence to be im- 
prisoned and kept to hard labour, Ac^ for the term of f oar 
calendar months ; and it was ordered, fto, that, in addition to 
the said sentence, the deftshoold pay to pit (the pit being 
the prosecutor of the said hidictment} 26& 17jl 4d, being his 
aotnal and necessary costs and expenses of the said prosecu- 
tloii, together with the further sum of IfiJL, being (with a 
oertain sum of lOL ordered to be paid to pit by the said 
J. H.) Mieft a modertUi aOommei for tkelo$sqf time of pit. as the 
told eourt tkert had^ upon inqubrjf and examUiation uteertained to 
be roasonuNe. And tt was further ordered, 4ka, that unless the 



said several sums of 26i 17«. 4<1 and 15^.^ so awarded, *&, 
should be sooner paid, deft should be imprisoned In, fta, for 
three months, in addition to the said term of imprisonment to- 
whichhs has been so sentenced, asaforesaid, for his said oCtenoe. 
And deft says that afterwards H. M. Bichardson and Brand- 
wood, being the attorneys of and for pit duly authorised by 
pit in that behalf, signed andserred the deft with a noUce In 
the words and figures f oUowing (the pleahere set out verUdim % 
demand for immediate payment of the said S6iL 17& id. and Ifi/. 
so adjudged to be paid by deft to pit as aforesaid, and a notice 
that in default of payment the same would be levied upon 
deft*s goods under sect 76 of 24 ft 25 Vict c. 100). And deft 
says that the said sum of 261. 17i. 4dL and lU were not paid ac- 
ooralng to the requisition of the said order, and therefore the 
said J. Bw Aspinall, Esa , barrister-at-law, one of the said 
eommlsslotters, te., and oefore whom as such commissioner 
deft was so oonvictM!, made his warrant under his hand and 
seal in these words (the plea here set out verbatim the warranty 
whereby after reciting the conviction of deft under the above- 
named indictment, and his being sentenced to imprisonment 
and adjudged to pay to pit the prosecutor, fto, 261. 17t. 4dL for 
ooets and the further sum of lU for his loss of time, ft&, with 
three months' further imprisonment in case of default in 
such payment the said commissioner did order the sheriff of 
the said Goun^ Palatine of Lancaster to levy the said several 
sums of 26iL ift. 4dL and IK by distress and sale of the good^ 
Ae., of the deft) 

Averments: 

That the said commissioner then set his hand and seal to 
the said warrant and delivered the same to the said sheriff. 
That afterwards and before suit the sheriff, imrsnant thereto, 
levied the said sums, and deft paid the same to pit together 
with the coets of execution ; that after the said sentence deft 
was, in pursuance and execution of the said sentence, im- 
prisoned and kept to hard labour in the said house of oorreotioa, 
ftc, for the said period of tpur calendar months and three 
calendar months respectively. 

Demurrer, and joinder in demurrer to the said 
plea. 

Pit's points : — 1. That theconyiction and imprison- 
ment of deft, and the costs and fine paid by him, 
only expiated his offence against the public peace.. 
2. That the fine inflicted and paid was, as required 
by the statute 24 & 25 Vict. c. 100, ss. 74, 75, only 
** a moderate allowance for the loss of time" by the 
pit, and not for his suffering, permanent disability, 
and expenses. 8. That it was not the intention of 
the said statute to deprive a prosecutor, under 
similar circumstances, of his dvil remedy. 

Def t.'t points : 1. — ^That the offences described in 
the declaration are not remediable by action. 2. 
That, assuming them to be remediable, nevertheless 
the causes of action in respect of them have been 
extinguished by the facts set forth in the plea. 

The 24 & 25 Vict c. 100, s. 74, enacts that 

Where any person shall be convicted on any indictment of 
any assault, whether with or without any battery and wound- 
ing, or either of them, such person may. If the court think fit 
in addition to any sentence which the court may deem proper 
for the offence, be adjudged to pay to the prosecutor his actual 
and necessary costs and expenses of the prosecution, and iueh 
moderaU aUowanee for the lou of time as the court shall by 
affidavit, or other inquiry or examination, aaoertaln to be 
reasonable ; and, unless the sum so awarded shall be sooner 
paid, the offender shall be imprisoned for any term the court 
shall award, not exceeding three months, in addition to the 
term of Imprisonment (if any) to which the offender may be 
sentenced for the oflbnoe. 

Sect 75: 

The court may, by warrant under hand and seal, order such 
sum as shall be so awarded to be levied by distress and sale of 
the goods and chattels of the offender, and paid to the prose- 
cutor; and that the surplus, if any, arising from such sale 
shall be paid to the owner ; and In case such sum shall be so 
levied, the Imprisoimient awarded until payment of such sum 
shall thereupon cease. 

C. H, Hopwood, for pit., supported the demurrer, 
contending that the matters disclosed in the plea 
constituted no bar to the action, and were no satis- 
faction of pit's claim. No doubt the jury, in esti- 
mating damages, might take pit's receipt of the 
15^ into account, but, inasmuch as by the express 
terms of the statute it was paid for his loss of time, 
as prosecutor of the indictment, it was still open to 
him to sue deft civilly in respect of his bodily 
suffering and permanent injury, and his medical 
expenses. [Bkamwbll, B. — Surely this plea is a 
novelty? Is a num to be assaulted and suffer great 
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bodily injarjr, and then, because the party commit- 
ting the aasaolt is prosecated criminally, is the 
injared man not to bring an action for damagea? 
Pollock, C. B.— Is there any authority to show 
that this plea is an answer to the action ?] (He 
was here stopped.) 

Grcm, Q. C, for deft., in support of the plea.— If 
the "loss of time," for which the 15^ was paid 
to pit, meant his loss of time in consequence of the 
assault, and not his loss of time in prosecuting, 
then it might be said that he was estopped in his 
present action. But having regard to the terms of 
the statute and the sentence, he was bound to con- 
fess &at he could not support the plea. 

The Court (Pollock, C. B., Bnunwell, Channell, 
and Pigott, BB.) held the plea to be bad, and 
gaye judgment for pit. in favour of the demurrer. 

Judgment for pit. 

Attorneys for pit, Chester and Urquhart, Staple- 
inn, agents for H, M» Richardson and Brandwood, 
Bolton. 

Attorneys for deft., Cforifee, Woodcock, and Bjflandy 
Linooln*s-inn-iielda. 



0017BT OF ABOHBS. 

(OANTSBBURr.) 

Beportad l>y Dr. Swabbt, of Doctors'-commoni. 

Friday, June 16, 18C6. 

(Before the Right Hon. Stbphek Lushington, 
D.C.L., Dean.) 

Edwards and Makn v. Hatton. 

Church-rate — Mode of taking evidence-^lj j* 18 Tic*, 
c. 47. 

An application made by either partu under the above Act 
to take evidence vivd voce will be granted unless the 
party opvosing such application can t^ow mffideni 
reason u?ny it should not. 

This was a point of practice arising in a suit for 
subtraction of church-rate. For an earlier stage of 
the case see ante, p. 289. 

The chief question raised on the pleadings was 
the equality of the assessment ; the dc^Ft.'s allega- 
tion specified 146 properties said to be unfairly 
assessed. 

Dr. Swab^, for the pits., now moved the court to 
order the evidence to be taken vivd w)c«.— -The 17 & 
18 Vict. c. 47 enacts, "That in any suit or proceed- 
ing depending in any Ecclesiastical Court in Eng- 
land or Wales, the court, if it shall think fit, may 
summon before it and examine, or cause to be 
examined, witnesses by word of mouth, and either 
before or after examination by deposition or aiB- 
d:ivit, &c" It is submitted that both the court and 
the parties will be gainers by adopting this method. 
The court will more readily judge of the value of 
conflicting evidence, and will have the opportunity 
of questioning witnesses itself. The parties will 
have the benefit of the cross-examination of the 
witnesses, and will probably avoid the great expense 
ciused by taking and reducing the depositions into 
writing in the country. 

Dr. Deane, Q.C., for the deft, opposed the motion. 
— ^These cases, turning on valuation, are really 
questions of accounts. If such a case came on at 
Nisi Prius, it would be referred. A number of 
witnesses must be brought to and kept in town if 
the caae is to be heard viva voce, and it is diiBcalt 
to tee how expense can be saved by that 



Dr. Lu8BiiraT0K.--The queation is properly this, 
whether the party whom Dr. Deane represents has 
shown sufficient reason why the evidence should 
not be taken vivd voce, I am of opinion he has not. 
I think the court will be much better able to deal 
with such a case on vivd voce eridcnce. In the 
Tamworth case a few questions put to tome of the 
witnesses might have guided me to a conclusion in 
much shorter time than I was forced to take to 
arrive at it As to expense, as long as the law on 
the point remains what it is, I am afraid a large 
expense Is unavoidable. 

Moore and Currey, proctors for pits. 

Crosse for deft 



V. 0. sonrAJtT'S coukt. 

Reported by Edwaxd Wocblow, Eiq., Banteter-At-Law. 

Monday, Nov. 6, 1865. 

Edwards v. MARmr. 

Bankntpt<y — Reputed owner^p — Order and diMposi- 
turn — Notice of assignment of poUeies qfineurance. 

From the evidence of a secretary of an insurance com- 
pany, it appeared that the asswer, prior to his bank" 
ruptcy, hcqppening to caU at the office of the company 
respecting the payment of a premium, told the secretary 
casual/y, in the course of conversation, that the ptMcy 
was deposited with his bankers, as in fact it was, 
though no notice was ever sent to the company ; and 
the secretary made no metnorandum of the statement, 
as he said he should have done if he had regarded it 
as notice of a dealing with the policy : 

Held, that this was not sufficient evidence of notice to the 
company to give validity to the deposit as an equitMe 
assignment by way of mortgage at against the assignees 
in bankruptcy. 

The question in this case was as to the right of 
the pits., the assignees in bankruptcy of the late 
Mr. John Glenn, as against the defts., Messrs. 
Martin and Co., bankers, of Lombard-street, to ^e 
proceeds of two policies of assurance which had 
been effected by Mr. Qlenn on his own Ufe. 

The facts of the case were as follows: 

In 185B Glenn deposited with the defts. the 
policies in question for the purpose of securing a 
debt then due to them. No memorandum in writ- 
ing accompanied the deposit, and no formal notice 
was given to the insurance companies of such 
deposit. In Nov. 1855 Glenn was adjudicated a 
banknipt, and in Nov. 1862 he died. 

Mr. Francis, the secretary of one of the com- 
panies, a witness on the part of the pits., deposed that 
the prospectuses issued by the company contained 
an arnounoement that notices of the assignment 
of policies would be registered, and, when required, 
duly acknowledged ; and that although generally 
written notices of any assignment or dealing with 
the policy were given, yet if verbal notice only 
were given, the particulars of such verbal notice 
would be entered in the book, but information 
acquired casually, respecting any dealing wilJi a 
policy, in the course of conversation would not be so 
entered. Previously to Mr. Glexm's banknzptcy no 
notice of any assignment of the policy app^ured in 
the book, and to deponent's knowledge and belief 
no written notice had been given. Deponent^ how- 
ever, recollected, that on Mr. Glenn calling in the 
year 1858 to take up a dishonoured cheque which 
had been given in payment of a premium, Mr. 
Glenn in reply to a remark of deponent's, that to 
preserve the policy the premium must be paid at 
once, said that *' the policy was in fact held by 
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Messrs. liartin.'' This statement was merely a 
casual one made in the course of general conyersatioD, 
and deponent made no memorandum of it, nor did 
he enter any particulars of it in the books of the 
company, as he should ha^e done, and as it would 
have been his duty to have done, if he had regarded 
it as notice of a dealing with the policy. 

Mr. Stevens, defts.' solicitor, deposed that, in 
Jan. 1861, Mr. Glenn stated in his (Sterens's) pre- 
sence, that he (Glenn) had before his bankruptcy 
giren the insurance companies notice of the deposit 
of the policies with the defts. 

Since the bankruptcy of Glenn the defts. had paid 
the premiums on the policies ; and since his death 
the policy moneys had been recovered, and were now 
standing in the joint names of one of the pits, and 
one of l&e defts. as stakeholders. 

Ba4SM, Q. C. and Sioaiutonj for the pits., argued 
that no sufficient notices had been given to the 
companies, and consequently that the policies wore 
atiil in the order and disposition of the bankrupt 
They dted 

ExvarU H&metM, 1 Con. & L. 559: and 2 Drew. & 
War.551j 

JSxparU ArhorUfht, 8 U. D. & B. 129 ; 

Ex parte EUU, 1 Atk. 101 ; 

ExparU Carbu, 4 Dea. & 0. 854. 
The evidence as to notice merely went to alleged 
conversations, and that was not enough to take the 
policies out of the bankrupt's order and disposition. 
It was essential that the notices should be shown to 
have been given to the insurance offices, and this had 
not been done. They also cited Smith v. Sinith^ 2 Cro. 
A M. 231; and see further the cases collected at 
Shelford on Bankruptcy, 279-281. 

^rseiM, Q. C. and T, Stevens for the defts.— The 
notices which had been given to the secretaries of 
the companies were sufficient. The onus of the 
proving that notice was given to the office before 
the bankruptcy lies on me pit. : {Ex parte and Re 
Suvens, 4 Dea. & C. 117.) Even without notice it 
has been held that a deposit of a policy with bankers 
l)efore the bankruptcy for moneys already advanced 
is sufficient to disentitle the assignees to recover in 
trover, on the ground that it is not in the order and 
disposition of the bankrupt, with the consent of 
Ahe true owner : (Gibson v. Ooerbury^ 7 M. & W. 555.) 
But here actual knowledge of the assignment of the 
policies had been conveyed to officers of the compa- 
nies, and the object with which that information had 
beep given was ImmateriaL They cited 

ExparteBiffHold,9U. & A. 477; 

Ex parte StriidU, M. 502; 2 Dea. A 0. 814; 

GoUy. Lewis, 16 L. J. 119, Q. B. ; 

Ex parte Barnett, 1 De Q. 194. 

The Yigb-Chancelloh. — ^The only question is, 
whether sufficient notice has been given to the insur- 
ance companies of the deposit, and I am of opinion 
that there is no evidence of any sufficient notice It 
is quite plain upon the authorities cited that the title 
to the policies, under the circumstances of this case, 
is in the assignees in bankruptcy of Glenn. The 
defts. will be entitled to be repaid the premiums 
paid by them, with interest at 5 per cent., and sub- 
ject to that deduction and the payment of the costs 
of the suit, as agreed upon between the parties, out 
of the proceeds of the policies, the residue of these 
proceeds will be payable to the pits. 

Solicitors for the pits., Ckiiton and Co,; for the 
defts., Charhe Stevens. 



OOTTBT OF aXTEEITS BEKOH. 

Itoported by John Thoxpson aud T. W. Saurdebs, Esqn., 
BsrrliCenat^Uw. 

Nov. 8 and 20, 1865. 

Rbo. u. Thb Guardians of thb Hastings 
Poob-Law Union. 

Order of retnoval— Settlement by renting a tenement-^ 
Hiring for a year under the 6 Geo. 4, c. 67. 

Though a tenancy is terminable by a notice to quit 
within a year, yet if the terms of the hiring are such 
as to show that the parties contemplated that the ten- 
ancy would, unless the notice was given, endure for a 
year or more, and it does endure for a year, it will be 
sufficient (so far as the length of tenancy is concerned) 
to confer a settlement under the 6 Geo. 4, c. 57. 



W. PK, hu written agreementy agreed to let to J. H. a 
certain house '^ quarterly, at a yearly rent of 25L, to 
be paid on the 29th Sept., 2oth Dec., 25th March, and 



24th June; taxes to ie paid by tenant ; to be left in 
tenantahle repair. A quarter's notice tobepivenby 
either party* The tenant occupied under thu agree" 
ment for six years : 

Held, that he gained a settlement under the 6 Geo. 4, 
c. 57. 

This was a case stated under the 12 & 13 Vict, 
c 43, for the opinion of the court as to whether the 
pauper lunatic, John Hagel, had acquired a settle- 
ment by renting a tenement. It appeared he had 
rented a house for the period of six years under the 
following agreement : 

An agraement between WUIlam WeUerd uid John HueL 
William Wellerd agrees to lett and John Hasel agreea to 
hire, the house Na S'i, Oeorge-sfereet, quarterly, at a yearly 
rent of 2U, to be paid on the 3»th Sepi, S6th Deoamber, 3Ath 
Hiiroh, and Mth Jane ; taxea to be paid by tenant; to be left 
In tenantable repair. A qnarter*e notloe to be given by either 
party. 
HaatingB, 9«th July 18M. 

^ By the 6 Geo. 4, c. 57, s. 2 (which is the statute 
appUcable to this point), it is enacted, that 

No person shall acquire a settlement in any parish or town- 
ship maintaining its own poor, by or by reason of settling 
upon, renting; or paying parooUal rates for any tenement not 
being his or her omi property, nnleas swsh tenement shall 
consist of a separate and distinct dwelllng-hoose, or building, 
or of land, bondjlde rented by each person in such parish or 
township at and for the snm of lOL »-year at the least for the 
term of one whole year; nor wnlsw sooh hooM^ or bnildlag, 
or land shall be occapled under snch yearly living : and the 
rent for the same to the amoant of lOL actoally paJil for the 
teirn of one whole year at the least 

Poland BOW appeared in support of the order of 
removal, and contended that the renting was for tiie 
term of one year, and that the term ** quarterly," 
as used in the agreement, must be taken with rne- 
rence to the whole agreement, for that the mention- 
ing of the four quarterly days of pa3rment shows 
that it was contemplated that the tenancy should 
endure for a year at least ; that the parties dearly 
contemplated a hiring for a year defeasible by a 
quarters notice : 

Ji.y.St. GHUs, Cripplegate, 4 Best & Sol 509. 

Hurst, for the apps., argued that the use of the 
word *^ quarterly " clearly indicated that it was not 
a yearly hiring; that the mention of the four 
quarterly days throughout the year only indicated 
when the rent was payable if the tenancy continued, 
but did not make the hiring a yearly one. If this 
had been a yearly hiring the notice to quit should 
expire at the end of the year ; but here a quarter's 
notice may be given at any time, and he may have 
gone out in fact before the end of the first year. 
Blackbubn, J.— The case of Rex v. Herstmoneeaux, 
7 B. & C. 551, where the rent was to be paid weekly 
and either party to be at liberty to determine the 
tenancy by a quarter*s notice from any quarter-day. 
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is against you, for there it was held that a settle- 
meat was gained hy renting a tenement for a year.] 
In that case no precise time of holding was stated, 
and therefore it was considered to ho a holding for a 
year; but in the present case the holding is ex- 
pressly stated to be a quarter^ holding : 

Wilton ▼. Abbott, 3 B. & 0. 88; 

R T. Warminster, 6 B. ft 0. 77. 

Pbiand, in x«ply, referred to 

The Overteen of Wiiletdon v. The Overseen of 
Paddington, 8 Best & 8m. 593. 

Cur, ado, vuJt, 

Nov. 20. — CocKBURN, C. J.— In this case the 
question is, whether John Hazel, a pauper, had 
acquired a settlement in St. Clement's, Iiastings, 
by renting a tenement for the term of one whole 
year within the meaning of the statute 6 Geo. 4, 
o. 57. The pauper actually occupied the premises 
for six years, under an agreement in the following 
terms: '^Wm. Wellerd agrees to let, and John 
Hazel agrees to hupe, the house, No. 62, George- 
street, quarterly, at a yearly rent of 26^ to paid on 
the 29th Sept., 25th Dec, 25th March, and the 24th 
June. Taxes to be paid by tenant, to be left in 
tenantable repair. A quarter's notice to be given 
by either party." The language of the agreement, 
speaking as it does of a yearly rent, and mention- 
ing the four quarter-days, shows that the parties 
oontemplated that the tenancy would probably con- 
tinue for a year, but it was m the power of either 
party to put an end to the tenancy by a quarter's 
notice, and we think that the use of the word 
'* quarterly " shows that it was intended that the 
notice might terminate at the end of any quarter, 
so that it was at the option of either party, by 
giving a proper notice, to terminate the tenancy 
before the end of the year. If we were now for 
the first time construing the statute 6 Qeo, 4, c.57, 
we should not be ^sposed to hold that this was a^ 
hiring for a whole year, as there is great force in 
.the argument that the true construction of the 
statute is, that the tenancy must be such as must 
endure for a whole year; but in Bex Y,Ber8tmonceaux, 
7 B. & C. 551, though it was justly contended in 
the argument that such was the tru6 construction, 
Littledale, J. decided, after taking time to consider, 
that ^<a taking at twenty guineas a-year, the rent 
to be paid weekly, and either party to be at liberty 
to give three months' notice from any quarter-day, 
and at the expiration thereof to determine the 
tenancy, was a taking for a year, unless within the 
year notice should be given, and that notice not 
having been given, the occupation was under a 
letting for a whole year within the meaning of stat. 
6 Geo. 4, c. 57." This case was followed by the 
court in The Overseers of WiUesdon v. The Overseers 
of Paddingtony 3 B. & S. 593. In that case there 
was an obscurely worded agreement : Wightman, J., 
in his judgment, states its effect to be *' a demise 
for three months certain from the 25th Dec 1859, 
but that, if the paHles should go on as landlord and 
tenant after that time, it should be a yearly tenancy 
at the rate of 18iL a-year, payable monthly, and 
determinable by giving three months' notice, which" 
Wightman, J. thought ** might be given at any time, 
and need not be a notice expiring at any particular 
time." ^ Then," said he, " the pauper having occu- 
pied for more than a year, has rented a tenement 
for the term of one whole year within the meaning 
of Stat. 6 Geo. 4, e. 57." Crompton, J. seems to 
have inclined to think that the construction of the 
agreement was that the notice to quit must expire 
at the end of the year (on which reading of the 
mgieement the present question could not arise.) 
But he expresses no dissent from the view 
of Wightman, J., and no disapprobation of Rex v. 



Herstmonceaux, In Rex v. St, Gileis, Onpplegaie, 
4 B. & S. 509, the case of Rex v. Herstmonceaux 
was again followed. There the letting was of a 
house from the 25th March 1858, at the monthly 
rent of U lls,Sd, , , . *' one month's notice to expire 
either on the 25th March, 25th June, 25th SeptI, or 
25th Dec, shall be a good and sufficient notice on 
ather side" for the tenant to deliver up possession. 
Though the rent was expressed to be monthly, it 
was clear from the agreement as to the notice to 
quit that the tenancy was intended to be more than 
a monthly one. The Court say : ** To what other 
conclusion can we come than that it was a hiring of 
the tenant indefinite as to duration, but terminable 
at a month's notice on either side on any of the 
specified quarterly days, and the house having been 
actually occupied under that hiring for upwards of 
two years, it appears to us to have been an occupa- 
tion under a hiring for a whole year." No case waa 
cited, nor are we aware of any, in which the autho- 
rity of Rex V. Herstmonceaux has been questioned, 
and on this state of the authorities we feel ourselvea 
bound to hold, that though a tenancy is terminable 
by a notice to quit within a year, yet, if the terma 
of the hiring are such as to show that the parties 
contemplated that the tenancy would, unless 
the notice was given, endure for a year or 
more, and it does endure for a year, it will 
be sufficient to confer a settlement. We do 
not intend to decide that a weekly tenant at 
a weekly rent, who, by payment of rent, becomea 
a tenant from week to week so long as both land- 
lord and tenant please, gains a settlement at the^ 
end of fifty-two weeks, as having held under a 
letting for a whole year. We think that the deci- 
sions only apply to cases where it appears, from 
the terms of the letting, that the parties con- 
templated originally that the holding would endure 
for a year, though it might be put an end to before 
the expiration of the year. In the present case, 
indeed, the parties sav that the house is to be let 
" quarterly," and if the agreement stopped there, 
the inference would be, that they did not contem- 
plate that the holding would continue for a whole 
year; but they proceeded to say, that it shall be at 
a yearly rent, payable on the four usual quarter- 
days. This seems to us to show quite as strongly 
as anything in the agreements in Rex v. Herstmon^ 
ceaux ; WiUesdon v. Paddington, and R. v. <SSP. Giles's^ 
Cripplegate, that it was contemplated by the parties 
that the holding would continue for a year or more^ 
though it might be put an end to before the expir- 
ation of a year, and the word " quarterly" will, we 
think, have sufficient effect given to it by using it 
to show that it was intended that the quarter'a 
notice might terminate at the end of any quarter 
without giving it the effect of nullifying these 
expressions. Had the word "quarterly" beea 
omitted, and the words " ending on any quarter- 
day" been inserted at the end of the agreement, the 
effect of the agreement would have been precisely 
the same, both as to the continuance of the holding, 
and the mode in which it was to be determined. 
The case would have then been identical with Rex 
V. Herstmonceaux^ and we think that we ought not 
to make a nice distinction between the effect of 
agreements according to their words, when the- 
intention of the parties, as expressed by the worda 
used, and the l^^l effect of the agreements, axe 
identical. It is important that points arising npou 
settlement law, when once determined, should not be 
again disturbed, except on most cogent grounds, 
and we should therefore not feel justified in over- 
ruling the three cases already decided on this sub- 
ject, although we may doubt the correctness of the 
original decision. The order should therefore be 
aflBrmed. 

Ordereffirmed, 
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Saturday, Nov, 11, 1866. 
Si.uirDESS (app.) r. Baldt (reap.) 

Gtone — Using an tnstnunent for the purpose of taking 
game without a certificate — Close time — Penaltu — 
If^ m7!(L4,c.32,«.23. 

Upon an information under sect, 23 of the 1^-2 WiU. 4, 
c. 82 {Game Ad), for using an instrument for the 
purpose of taking game (pheasants) without a game 
certificate, it is no answer to the information that the 
act was committed in ^^dase time** (I3th March), 
when, if the deft, had possessed a game certificate, it 
would not have availed him to have taken game. 

The penalty^ imposed by sect, 23 has no reference to 
any particular time of the year, but applies to the 
offence described if committed at any time of the 
year. 

This was a case stated by certain justices acting 
for the division of Hailsham, Sussex (under the 
20 & 21 Vict. c. 43), upon a dismissal by them of 
an information against the resp. under sect. 23 of 
the 1 & 2 Wm. 4, c. 82 (the Game Act.) That sec- 
tion enacts that, 

If eaj penon shaU take or kill soy game, or nse any dog, 
gun, net, or other encine or ins'nunent for the purpose of 
aearching for, or kUUnflE, or taking game, each person not 
being authorised so to do for want of a game certificate, he 
shall, on conrlction thereof before two JastioeB of the peace, 
forfeit and nay for every each offence soeh sum of money, not 
exceeding five pounds, as to the said Justices shall seem 
meet, Ac. 

The 3rd section also provides a penalty for killing 
game out of season, which period, in case c? 
pheasants, extends from the Ist Feb. to the 1st Oct. 

At the hearing it was proved that on the 1 3 th March 
last the resp., who had no certificate, set a trap with 
barley scattered around it in a plantation belonging 
to Sir .Charles William Blunt, Bart., where there 
were pheasants, with the purpose of catching some 
of them. The justices, however, were of opinion 
that as at such season no game certificate would have 
been a protection, so it was no offence under the 
statute to use an engine at such a time for the pur- 
pose of taking game without a certificate, and 
therefore they dismissed the information. 

Hannen now appeared for the app. (the informant), 
and contended that the justices were wrong, for 
that, irrespective of the season, no one had a right 
at any time to search for game without a certifi- 
cate ; that the 8rd section would not apply to the 
Case, inasmuch as no game was actually kUled, and 
that the object of the 2drd section was the protec- 
tion of the revenue, and had no reference to any 
IMirticnlar time of the year ; that the two sections 
refer to two distinct offences, the 3rd to killing 
game during the "close time," and the 23rd to 
taking or searching for game at any time without a 
oertincate. He was stopped by 

CoGKBURN, C. J.— That is clearly so. The object 
of the one section is the protection of the game, and 
that of the other the protection of the revenue. To 
constitute an offence under the first section the 
4fame must be actually killed ; but under the other 
section it was committed if the instrument was 
merely used for the purpose by an uncertificated 
person, whether any game were killed or not 

Lush, J.— I am of the same opinion. The two 
enactments are quite distinct and for different 
objects, and the penalties are cumulative. Both 
offences may be committed, and both penalties may 
be incurred. 

The ease to be remitted to the justices with the 
(pinion of the court. 



Wednesday, Nov. 15, 1865. 
Rbo. on the prosecution of Hughes (app.) v. Thk 

OVEBSEEBS OF BiLSTOX (rCSpS.) 

Parochial assessment — Poor-rate — Deduction for water 
supply — Net annual vaiue. 

Water wtis supplied to houses by town commissioners 
at certain rates, and it was matter of arrangement 
whether the water was smplied to the landlords or 
tenants ; hut it was entirety optional with the ownm 
or occupiers to refuse to be supplied by the commis' 
sioners: 

Hdd, that the sum paid for water, even though by the 
landlord, was Tiot an item for deduction in estimating, 
the net annual value under the Parochial Assessment 
Act. 

This was an appeal against a poor-rate of the 
parish of Bilston of the 24th May 18G4. 

The following is an extract from the rate-book of 
the assessment which was the subject of thia 
appeal: 



So, 



>781 



Kama 

oi 

Occupier 



Hughes. 



Name 
of 



Richard 
Doddand 

John 
Southam. 



Descrlp- 
ttonof 



Nameaad; /)_«_ 



HoQse. 



New 
Village. 



£ a, d. 
U S 



Table. 



£ s, d. 
9 0^ 



The appeal was heard at the Staffordshire Epi- 
phany Quarter Sessions 1865, and the court found 
that the gross estimated rental was 9L 2s., and that 
to arrive at the net rateable value the app. was 
entitled to a deduction of the following sums as 
yearly outgoings which the overseers ought to 
allow under sect. 1 of the Parochial Assessment 
Act, 6 & 7 WilL 4, c. 96, viz. : 

Bepairs and insurance at one-alzth of rental £1 16 4 

Poor rates 18 8 

Sewers rates ^.........^ 4 5 

Highway rate ^ 8 4 

Town improvement rate 8 10 

Water rate II 4 



£4 12 11 
In accordance with such finding the Ck>urt reduced 
the gross estimated rental to Oil 2s., and the net rate- 
able value to 4/. 9s. Id,, subject, as to the last of the 
above deductions of lis. id. for water rate, to the 
opinion of the Court of Q. B. upon the following 
case: 

The township of Bilston is supplied with water 
partly from pumps and partly from works by 
the Di^lley Waterworks Company, under an Act 
4 WilL 4, c. 42, and it was entirdy in the option 
of owners or occupiers to accept or refuse the water 
supplied under that Act. 

By the Bilston Improvement Act 1850 (18 & 14 
Vict. c. 96), the Bilston Commissioners have power 
to purchase the works of the Dudley Waterworks 
Company within Bilston, and to hold the works sa 
purchased in the same manner and with the same 
powers in aU respects as if the same had been made, 
constructed, or purdiased by the commissionera 
under the powers and for the purposes of the Bilston 
Improvement Act, and they were compellable, at the 
request of the owner or occupier of any house, or 
part of a house, in any street in which any water- 
pipe of the commissioners should be laid, or of any- 
persons who, under the provisions of any Act incor- 
porated with the Bilston Improvement Act, should 
be entitled to demand the supply of water for do- 
mestic purposes, to furnish to such owner or oocu- 
aier, or other person, a sufficient supply of water 
.or their domestic uses, at certain rates therein 
specified. 
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Under sect 76, the commissioners have power to 
levy a waterworks rate for the parpose of ptir- 
> chasing, making, and maintaining waterworks, but 
•no such rate has, in fact, ever been made or leried. 

In the year 1863 the commissioners purchased 
from the Dudley Waterworks Company all the plant 
and main of the company within the township of 
Bilston, and since that time hare supplied water to 
ail persons desirous of accepting it at a regular 
• scale of prices, of which the following is a copy of 
the one at present in force. 

THE BILSTON IMPROVEMENT ACT 1850. 

Watke Bbnt& 

R9oui(m of the Seak of Charga 

Notice in hereby given, that tfae BuBton TownBhip Commia- 

•lonen and Local Board of Health have found it neoeBsary to 

reviae the scale of charges, and that the following wiU be 

the qaarterly paymenta for water conBomerB after the 25th 

Sept 1863: 

CAoryw fox Damettic Ooruttmption, 
Owners' composilion payable whether occapled or not 

Tenements rated under £6 7 8 9 10 

To pay quarterly ij 2/6 2/9 8/ 3/4 

OooQ piers* charges. 
PremlseB rated at ...£U IS 13 14 16 16 17 18 19 20 
To pay quarterly ...8/10 4/2 4/6 4/10 4/10 6/2 5/6 5/10 6/ 6/2 
Ac, Ac. 
Changes for trade porpoaes by special arrangement— By 
-order of the board, R H. Habpbr, Clerk. 

CommiMloners' Oflloe, Ghnroh-streeti Bllston, 
Nov. 18th, 186a 

The water is supplied hy pipes from the mains to 
the houses, and when the water rent is in arrear or 
unpaid after notice, the supply is cut oif and with- 
-drawn. Ahout one-half of tlio inhabited houses are 
supplied with water from these waterworks, and pay 
rent for the same to the commissioners, and as to 
these it is a matter of arrangement between the 
landlord and tenant to which of the two the water 
is supplied, and which of the two pays the water 
fent The inhabitants of those houses to whom 
there is no sui^ly from the waterworks procure 
their water from their own wells or other sources. 
In the present instance the water is supplied from 
the waterworks ; the landlord pays the water rent, 
and the occupier has nothing to do with it. 

The app. contends that the payment for water is 
« deduction to which he is entitled under the 
Parochial Assessment Act, as being an expense 
necessary to maintain the premises in a state to 
command such rent 

The resps. contend that> inasmuch as it is optional 
with the owner and occupier of the house whethfr 
'they will take their supply of water from the com- 
missioners, or obtain it from other sources, it is not a 
necessary expense or outgoing which they ought to 
allow as a deduction from the rateable value. 

If the Court shall be of opinion that the deduction 
'Ought to be allowed, the rate is to stand as reduced, 
Tix., at ItL 9«. Id,; if on the contrary, an addition of 
11«. id, is to be made to the sum to which the rate- 
able value was reduced by the Court of Quarter 
Sessions. 

M*MahM (D. i>. Keane, Q. C. with him) argued 
for the app.— This deduction for the water rate 
ought to be allowed. The words of the Parochial 
Assessment Act re & 7 WilL 4 c 96), s. 1, aie:<<No 
rate for the relief of the poor shall be allowed by 
justioee, or be of any force, which shall not be made 
upon an estimate of the net annual value of the 
wveral hereditamente rated thereunto, that is to 
iay, of the rent at which the same might reasonably 
be expected to let from year to year, free of all 
usual tenants' rates and taxes, and tithe commutation 
rentcbarge, if any, and deducting therefrom the 
probable average annual cost of the repairs, in- 
surance, and other expenses, if any, necessary to 
maintain them in a state to command such rent** 
The quarter sessions have found as a fact that the 
9VP. is oQtitled to a deduction in respect of water 
irent of ll«. id, ; that is, they have found that the 



payment of the water rent which was by the landlord 
here was a necessary expense to maintain the 
premises in a state to command the rent obtained. 
[MsLLOit, J.— Suppose the water rent is not paid, 
and the water is cut off, could the deduction be 
claimed then ? Or, suppose the tenant obtained his 
water from a pump on the premises, ought the 
expenses of the pump to be deducted?] The 
expense of keeping the pump in repair ought to be 
deducted. In Ag, v. HaM Dan, 34 L. J. 17, M. C, it 
was held that the sewers rate and expenses of 
sewerage works ought to be allowed as dednctions 
in estimating the net annual value. [Mbllob, J. — 
Though it is called a water rate, it is in reality 
money paid for so much water. The partiee 
need not take it unless they like. Lush, J. — 
Suppose it was for gas instead of water, and 
by arrangement the landlord paid the charge, 
could it be claimed as a deduction?] It is submitted 
on the facts and finding of the quarter sessions in 
this case the water rent should be allowed as a 
deduction. 

Stavele^ Hilly lor the resps., was not called upon. 

CocKBDRM, C. J.— This case is quite dear, liie 
question is, whether the water rent is to be deducted 
in estimating the net annual value of the app.'a 
premises for the purposes of the poor-rate. I am of 
opinion that it ought not The expenses to be 
deducted are such as are necessary to keep the 
premises in such a position as to command the rent 
obtained for them. The dednctions have notliing to 
do with what the landlord agrees to find, and what 
the tenant would have to find for himself but for 
such agreement on the landlord's part. 

Mellob and Shxb, JJ. concurred. 

Lush, J. — I am of the same oi^nion. The pay- 
ment for water has no more to do with the neces- 
saiy expense of keeping the premises in such a 
state as to command the rent than the payment 
for gas. 

Jvdffmentfir the raps. 



Wtdnuday, Nov, 15, 1865. 

RbG. V, SpURRBLL AVD WiXKSB. 

Overseers of poor — Substantial kousAokkrs^Master 
and §eroant — 13 EHz* c. 2. s, 1. 

A farm bailiff W€u engaged as week^ servant €U lis* 
per weeky and the occupation of a cottage, rent free : 

Held, necessary to etscertain whether the ocaqMtien of the 
cottage was subservient to the service, or stmphipart o/* 
the remitneration for the service, in order to aetermime 
whether the occupation was that of servant, and so the 
servant's ocaqDation was the master's ocagtation- or 
qud tenant, so that the sertfant could he considered as 
a substantial householekr oap<d>le of being appointed 
an overseer of the poor within 43 £liz. c, 2, s. 1. 

Appeal against an order of two jnstioes of the 
county of Norfolk, nominating and appointinir 
<<John Spurrell and Wm. Walker, substantial 
householders, within the parish of Pudding Norton, 
in the county, to be overseers of the poor of the said 
parish, together with the churchwardens thereof, 
until 25th day of March 1866, and fourteen days 
afterwards, unless other overseers shall bepreviimsly 
appointed in their stead." 

The app., John Spurrell, is tenant under Wm. 
Boycott and others, trustees, under the will of John 
Moore, deceased, of a farm of 812 acres, together 
with a farm-house and premises, and a cottage ad- 
joining, and forming part of the said premises, but 
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fifty yards or more from the f arm-hoas^, at one entire 
rent; such cottage being a separate and distinct 
tenement. The farm is co<extensive with the parish 
of Pudding Norton, and the said John Spurrell 
resides with his family and servants in the farm- 
house, wbidi, excepting the cottage abore mentioned, 
is the only human habitation in the parish. The 
rap., Wm. Walker, is his farm-baili£f, and looks 
alter the men. He is a weekly servant^ and receives 
14«. a-week, and occupies the above cottage (which 
is furnished with his own f uniture) rent free, in part 
payment for his services. But for the cottage his 
wages would be higher. 

No poor-rates are paid for the parish of Pudding 
N(»ton, but the said J. Spurrell pays to the treasurer 
of the Walsingham Union, which comprises the said 
parish, the county rate in respect of the farm and 
cottage. 

The parish of Pudding Norton is an immemorial 
parish and rectory. The church is in ruins. The 
present rector was appointed in 1854, and receives 
the tithes. 

On behalf of the apps., it was contended that 
W. Walker was not a substantial householder 
within the 48 Elis. c. 2, s. I. 

The Oourt of Quarter Sessions gave the following 
judgment : We find that under the circumstanoes 
of this case, both apps. were substantial house- 
holders within the statute, and we confirm the 
order, subject to a case for the opinion of Hie Oourt 
of Q. B. 

Z>. Brwm having obtained a rule nisi to quash 
the order of sessions, 

Denman^ Q.O. zjAStavd^ HUl showed cause.— The 
app. Walker was a substantial householder within 
the meaning of the 48 Eliz. c. 2, s. 1. The object 
in setting aside the appointment is, to avoid the 
payment of the union rating altogether, as the 
appointment of one overseer only would be bad : 
(/&f . V. CoutinM, 88 L. J. 87, M. 0.) The 48 Eliz. 
only requires the churchwardens of every parish, 
and four, three, or two substantial householders 
there aa should be thought meet to be appointed 
yearly as overseers. When a rule was applied 
for in the Bail Oourt for a certiorari to bring up 
this order, Orompton, J. said he was inclined to 
think that Walker was a householder. In i2e Over- 
seers of Pudding Norton, d!d L. J. 186, M. C, the 
Oourt of Quarter Sessions found that he was a 
substantial householder. The occupation here was 
that of tenant. Walker received less weekly than 
he otherwise would but for the occupation of the 
cottage. [Mi^u^B, J.— In Esx y. ShMs^ 2 T. R. 
395, one of the overseers was a servant.] The test 
for determining whether the occupation was as 
tenant was put by Tindal, 0. J., in Hughes, app. v. 
Chatham^ zesp., 7 Sc. N. R. 606, viz., whether the 
servant was required to occupy in the performance 
of Ilia contract to serve his master. 

MeM^ Q. 0. and Buhner, Q. 0., in support of the 
rule^ Walker's occupation was that of a servant 
merely, in the same way as a gardener or gamekeeper 
sometimes occupies— a tenant of his employer's in 
addition to weekly wages. There is no separate 
agreement for the cottage, and he would have no 
right to go and live anywhere else. A servant 
occupying a cottage with less wages, on that 
account does not occupy as tenant: (^Birtie v. 
Beaumontf 16 East 83.) In law the servant's occu- 
pation is that of the master : 

RBxr.KelsterUfSU. & S. 186; 

Meg, ▼. Ckeskmi, IB. ft Ad. 473 ; 

G, Brown's oa$e, 2 East, P. 0. 501. 

CooKBi«]r,C. J.— Wilh reference to the last point, 
it is clear ihst a ierraat cannot be a hooseholder 



who has not an occupation independent of h\g 
master. The real question is, whether on the find- 
ing by the sessions we can say that there was not 
the relation of landlord and tenant between these- 
parties. The facts are not suflieiently found to- 
enable us to determine that question. One essen- 
tial element to be considered is omitted, viz., 
whether the occupation of the house was necessary 
to the service or not ? For if it was, then it was 
the occupation of the master, although the servant's 
remuneration was less on account of his having the 
house to live in. On the other hand, if the occupa- 
tion was not necessary to the service, then the fact 
that the occupation forms paiA of the remuneration 
for the service will not render the occupation loss an 
occupation qud tenant than if the servant had paid 
rent for it. It may be convenient to both master 
and servant that an arrangement should exist, that 
instead of receiving so much wages the servant 
should inhabit some tenement of his master's as part 
of the wages. It does not follow that because the- 
relation <S master and servant may happen to exist, 
there may not be an occupation of the master's 
premises by the servant qu6 tenant. One essential 
element in the inquiry is, whether the occupation is 
simply part of the remuneration for the service or 
simply subservient to the service. That element 
should have been before us. If that is ascertained 
by the sessions, there will probably be no difiiculty 
in dealing with the case after what has fallen from* 
the Oourt. 

The rest of the Oourt concurring, 

Case reimttsd to the Sessions. 



Wednesday, Nov. 22, 1865. 

Rbo. V, The Pateitt £urika akd Sanitary 
Manure Oohpany (Ldiited). 

Indictment — Change of venue — For what cause alone 
permitted. 

The court will not permit the venue in an indictment 
to be changed /or any other cause than the inability to 
obtain a fair trial in the original jurisdiction. 

Where, tlterefore, an indictment for a nuisance was 
found against the dejls, at the last assizes fur 
Cheshire, and an action for the same nuisance was 
brought against the defts. in the Court of C. P., 
and an application was then made to such Court 
of C.P. for an injunction under sect. 82 of the 
C. L. P. A. 1864, whicli was discharged vpon the 
tmdertaldng of the defts. to consent to the indictment 
beifM triea at the ensuing winter assizes for the cit^ 
of Manchester, the Court of Q. B. refused to permit 
the trial to be had at sudi assizes. 

This was an indictment found against the defts. 
at the last assizes for the county of Ohester for a 
nuisance, and which, therefore, stands for trial at 
the next spring assizes for that county. An action 
had also been brought, and is now pending against 
the said defts., for a nuisance arising out of the same 
facts, and in that action the pit. applied to the 
Oourt of 0. P., in which it was brought, under the 
82nd section of the 0. L. P. A. 1854, for an injunc- 
tion against the defts. Upon the argument of that 
rule it was suggested that the indictment might be 
tried, and so the question be settled at an earlier 
period than the ensuing spring assizes — ^namely, bv- 
the yenue being altered to Manchester, for which 
place an assize will bo held eariy in the coming 
month of December. To this the defts. assented, and 
the rule for an injunction was accordingly discharged 
upon the undertaking of the defts. not to offer any 
opposition to the trial of the indictment at Man- 
chester. At the OiownrolBce, however, it was stated 
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that upon an indictment no such change of renue 
had ever been known or permitted ; the only ground 
sof change being inability to obtain a fair trial. 

Mclntye thereupon obtained a rule to enter a 
suggestion on record that the indictment can be 
more conveniently tried at Manchester than at 
'Chester, and he now mored to make that rule 
■absolute, and contended that, as the matter was a 
pressing one, inrolving the health of the neighbour- 
hood, and as the manufactory, though in Cheshire, 
was, in fact, within seren miles of Manchester 
the court should permit the change. [[Cockburn, 
C J. — ^The master of the Crown-office informs the 
x^ourt that there is no instance of a change of 
Tenue in a criminal case except upon the ground of 
the probability of not obtaining a fair trial in the 
origmal jurisdiction.] In the case of Clark v. 
The Queen, 29 L. J. 232, Q. B., a change was per- 
mitted upon similar grounds as tibie present. 
£CocKBURir, C. J. — ^That was a qm warranto infor- 
mation, which in reality is to try a cItU right.] The 
principle is the same. It ma^ be suggestea then 
that a fair trial cannot be had in Cheshire. [Quatn 
said he was ready to assent to that if it could be 
^one. CoGKBURN, C. J. — We cannot sanction such 
a suggestion unless there is an affidavit of the fact.] 

Qttain appeared for the def ts^ and stated that, in 
■accordance with the undertaking he gave in the 
C. P., he was ready to agree to any arrangement by 
which the indictment might be speedily tried. 

CoGKBURN, C.J. — ^This court cannot interfere 
upon the subject. There is no precedent whatever 
for changing the venue upon a suggestion of the 
convenience of the parties. If the court could be 
satisfied that by retaining the venue a fair trial 
could not bo insured, it might be otherwise. We 
should, moreover, be exceedingly averse to allowing 
the indictment to be tried at the ensuing Man- 
•chester assizes, which are about to be held for the 
convenience of the inhabitants of that city alone, 
and the holding of which, as it is, seriously interferes 
with the progress of business in London. 

Huk discharged. 

Tuesday, Nov, 28, 1865. 

The Midland Railway Coxpant r. The Council 
OF the Borough of Birminoham. 

Borough improvement rate — Rateable value of railway 
goods — Station, 

By a borough improvement Act authorising a raU to be 
levied, it was enacted, that the occupiers of any 
land used only as a canal or towing pm for the same, 
or as a raUway constructed under the powers of any 
Act of Parliament, shotdd be rated at one-fourth part 
only of the net animal value, 

<I!ertain sidings and turn-tables, ooct^jyiiu? about ten 
acres of land, were used for loading trucks and car' 
riaaes with goods, and also as a standing place for 
haen and unladen carriages, and w^ found in the 
special case to be necessary far conducting the traffic 
of the railway : 

Held, rateahk at one-fourth onfy of their net annual 
value. 

This was an appeal by the Midland Bailway 
Company against a borough improvement rate, to 
the Birmingham Borough Sessions, and a case was 
stated by consent under the 12 & 18 Vict. c. 45. 

The apps. are the Midland Bailway Company, 
who are the owners and occupiers of a railw^ con- 
structed under the powers of several Acts of ParUa- 
ment for public conveyance, part of which railway, 



and of the lands, buildings, and works oocumod 
therewith, is situate and lies within the borough of 
Birmingham. 

The resps. are the council of the borough of Bir*- 
mingham, who, by the Birmingham Improvement 
Act 1851, s. 127, are authorised and empowered t(i 
levy upon the occupiers or owners of all building4 
and lands within the borough, as in the said Act 
provided, a borough improvement rate, subject to a 
proviso that such rate should not exceed in any one 
year the sum of 2s, in the pound on the annual 
value of such buildings and lands, and to a further 
proviso in sect. 129 of the said Act contained : 

That the oocapien of any land covered with water, or naed 
only as a canal or towing path for the same, or aa a raUway 
oonstmcted under the powers of any Act of Parliament for 
pnbllo oonyeyance, ahoold be rated in respeet of the same to 
the rates anthoriaed to be levied by the said Act at one-f onrth 
part only of the net annnal valne. 

On the 18th Feb. 1862, the resps. for the purposes 
of the said Act made a borough improvement rate 
of 2s, in the pound, and thereby assessed the apps. 
as owners and occupiers of certain property, in the 
said rate described as *^ passengers and goods stations, 
ofBces, warehouses, stables, workshops, locomotive 
engine-house, cattle stalls, sheds, platforms, weighinj^ 
machines, turn-tables, machines, wharves, houses, 
lands, and premises, in various wards within th«* 
borough," on the annual value thereof. 

The total rateable value of the property so 
described and assessed in the said rate is 2905^ 1(W., 
and it is agreed for the purposes of this case that 
the sum of 1588/. 10s. part thereof shall be taken as 
the rateable value of the property so assessed, which 
consists of the lands and buildings occupied by tho 
apps. with their said railway, and the sum of 131 7/. 
residue thereof at the rateable value ^supposing the 
contention of the resps. to prevsil^ oi the property 
so assessed, which consists of the lands occupied by 
the sidings and turn-tables necessary for the use and 
working of tlie said railway, and used therewith, 
which last-mentioned property the apps. contend is 
rateable on one-fourth only of the net annual value 
thereof. 

The land so occupied by the sidings and turn- 
tables of the station covers ten acres or thereabout9. 

The main lines of railway and sidings, and the 
buildings shown upon the plans, constitute the 
Lawle^-street and.Camphill stf^tions where goods are 
laden into trucks and carriages when about to be 
conveyed on the apps.' railway, and are unladen fironi 
them after such conveyance. 

The sidings are also used for the standing of 
loaded and unloaded trucks and carriages belonging 
to the apps., when at rest ; two of such sidings, 
marked A. and B. on the plan of tta%Lawley-Btreet 
station, are used for standing and unloading of such 
trucks and carriages as belong to coal owners or 
coal traders using the line of ndlway. 

There are usuaUy a considerable number of trucks 
and carriages at rest on the sidings when not wanted 
to travel The apps. have required traders who use 
their own trucks, and leave them on the sidings and 
turn-tables without unloading for forty-eight hours 
after notice of arrival, to pay, and such traders havi* 
in some cases paid, U. a-day per waggon for every 
day's delay, but the apps. have no power to enforce 
this charge by their Acts of Parliament, and they 
make no profit by it. 

- The sidings, switches, and turn-tables are used 
for the purpose of passing trucks or carriages from 
one part of the station to another, and they are also 
used in connection with the main lines of railway. 
They terminate at the end next Lawley-strcct on 
the plan, and do not run into any raUwiy at that 
end, but are all connected with the main lines, anil 
with each other by switches and turn-tables. Hie 
sidings run into the buildings marked pink on the 
plan, which consist of goods sheds and an engine 
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house, except those sidings which are shown with 
dead ends. 

The sidings and tnm-tables are all necessary for 
conducting the traffic of the railway, and hare been 
necessarily enlarged as the traffic increased. 

The land so occupied by the sidings and turn- 
tables of the goods station is coloured yellow on 
the i^ans annexed to this case. 

The apps. contend that the said sidings and turn- 
tables are rateable upon one-fourth part only of the 
net annual value thereof. 

The question for the decision of the Court is : 

Whether, under sect. 129 of the Birmingham 
ImproTement Act 1851, the apps. are rateable in 
respect of the lands occupied by the said sidings 
and turn-tables on the annual yalue thereof, or at 
one-fourth part only of the net annual ralue 
thereof. 

./. Brown, Q.C. (Fia/d; Q.C. and J. 0, GriffiU 
"With him]) for the re8p8.^rhe land in question is 
the Lawley-street goods station, which, it is sub- 
mitted, is liable to be rated at the full annual ralue. 
The 129th section comes by way of proviso on the 
127th section. This station is similar to an inn- 
yard where the stage-coaxes and waggons stand, 
and that could not be considered as part of the 
*'' road " on which the stage-coaches travel ; so 
neither can this station be considered as nart of the 
railway proper, as it was termed in The South Wales 
Raihoay Company v. The Swansea Local Board of 
Health, 4 E. & B. 189. This station is also analogous 
to a wharf alongside a canal which would not be 
within the reduced rating, although the canal is: 

I^ewMrt Dock Company v. Newport Board of Healthy 
2 B. A 8. 708 ; • 

Iieg» V. Eastern Uounties RaUwayy 4 B. & 8. 

WUls (./. a Carter with him), for the apps., was 
not called upon to argue. 

Mbllor, J. — I am of opinion that our judgment 
should be for the apps., who, upon the 129th section 
of the Improvement Act, are entitled to be rated in 
respect of these sidings and turn-tables at one- 
fourth part only of their net annual value, and at no 
liigher rate. The term ** railway " in the Act is not 
confined to the two lines of rails necessary for car- 
rying goods and passengers from one place to 
another. By the Swansea case it was determined, 
on the construction of a similar section in the 
Public Health Act, that the word ^ railway" means 
not only the actual lines of railway, but also the 
turn-tables and sidings necessary for conducting the 
traffic of the raMway. If the sidings are not neces- 
sary for conducting the traffic, but are made mainly 
for warehousing accommodation, they are rateable at 
their full annual value. There is no other limita- 
tion tium what is necessaiyf or the conduct of the 
business of the railway. We are relieved by the 
•case from any difficulty, because these turn-tables and 
sidings are found to be necessary for the traffic of the 
railway. I can well understand why a distinction 
should be made between watching and lighting and 
improvement rates and the poor-rate ; and that as to 
the poor-rate the rating should be upon the full 
productive value, whereas in regard to improvement 
and sanitary rates, which are for works necessary 
for the health and comfort of the inhabitants, a 
limitation should be upon the rating in the case of 
railway companies. With reference to such objects 
as those, there seems to be no difference between 
the sidings and turn-tables and the main line. I 
agree with the Swansea case^ confirmed as it is by 
the subsequent case. If there is any excess of land 
occupied for the sidings and turn-tables, that is 
a matter for the sessions, not for this court. Our 
judgment will be for the appt. 



Shbb, J. — ^I am of the same opinion. The 
question is, whether the sidings and turn-tables 
oome within the meaning of the proviso as ** land 
used only as a railway." Does the proviso mean 
land occupied by the rails only on which goods 
and passengers are carried from place to place ; 
or does it include land used for the purpose 
of turning carriages from one line to another, by 
sidings and turn-tables? I think that it includes 
both descriptions of land. The Swiouea case is an 
authority for the dacision of this case. Mr. Brown 
Ijressed on us the consideration that there might be 
lines of railway in connection with the running lines 
for passengers, used only for the pifrpose of ware- 
housing the carriages. If such a case came before 
us, probably it might be right not to include such 
in uie reduced rating. That is not the case before 
us, because it is found in the case that these sidings 
and turn-tables were necessary for the working of 
the railway proper. 

Lush, J. — ^I am of the same opinion. 

Judgment /or the apps. 



OBOWN CASES BESEBVED. 

Reported by JoHsr THOxnoar, Esq , Barrlster-ftt-Law. 

Saturday, Nov. 11, 1865. 

(Before Polix>ck, C. B., Willbs and Sree, JJ., 
PiGOTT, B., and Smith, J.) 



Reg. v. Wm. Fishbb. 



Malicious injuru to property 

intent to render useless — 2^ ^ 25 ' 



ring a machine with 
'let, c 97, ». 15. 



The working parts of a steam threshing machine were 
desimedbf screwed too tight, which prevented it from 
working; and the plug of the pump was designedly, 
taken out, and replaced with the wrong side up, so that 
no water could pius from the pump to the boiler ; and 
the pipe leading from the plug to the boiler was stopped 
up by a piece of stick, and the machine was thus 
rendered temporarily useless, and exposed to danger. 
But when the working parts of the engine were 
loosened, the phg^ proper^ replaced, and the stick 
taken from the pipe, the engine was as good as before 
these acts were done : 

Held, that these acts constituted damage to the machine 
within <^ 24 j- 25 Viet c. 97, s. 15. 

Case reserved for the opinion of this court by the 
Chairman of the Suffolk Quarter Sessions. 

At the General Quarter Sessions of the peace for 
the county of Suffolk, held by adjournment at Bury 
St Edmunds on the 4th July 1865, William Fisher 
was arraigned upon an indictment framed on the 
15th section of the statute 24 & 25 Vict c. 97, which 
charged that he unlawfully, maliciously, and feloni- 
ously damaged with intent to destroy or render 
useless a certain threshing machine, the proper^ 
of Edward Kersey Green. 

At the trial it was shown that the engine in 
question had been under the prisoner's care as 
engine driver and servant to the prosecutor, and 
that on Saturday the 16th May last, in consequence 
of a difference between him and the prosecutor, the 
prisoner left prosecutor's service. On Monday the 
8th Mav last tiie prisoner did not come to work, 
but in the course of the day he told the prosecutor 
that he had not a man who could drive the engine, 
and that he would be glad to take him back. When 
prosecutor and his other men went to work the 
engine they got up the steam and tried to start it, 
but found they could not get it to move ; they then 
unscrewed the engine to ascertain the cause, when 
they discovered that the working parts of the engine 
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had been so tightly screwed up that the steam power 
of the engiiie was not suffioient to set them in 
motion, and it was proved that this must have been 
the result of design, and not of accident. They 
also discovered that the plug of the pump widen 
supplies the engine boiler with cold water had been 
taken out, and replaced with the wrong side up, so 
that no water could pass from the pump into the 
boiler, and this also it was deposed must nave been 
done designedhr, and could not have been accidental. 
They furtiier found that the pipe leading from the 
plug of the pump to the boiler had been stopped 
up by a piece of stick being thrust up it, so that, 
even supposing that water could have passed 
through the plug, it could not have got through the 
pipe into the boiler. 

The engine was thus rendered tempotmrily useless, 
and it took the prosecutor and his men two hours to 
get it to work, and it was, moreover, shown that if 
the fire had been kept up the plunger of the pomp 
would have forced the pump on the boiler, and also 
that the water in the boiler would have become 
exhausted, and the boiler would have burst, and 
serious consequences would have ensued ; but it was 
admitted by the prosecutor that when the working 
parts of the engme had been loosened, the plug 
taken out and properly replaced, and the obstruc- 
tion from the jrfpe had been removed, the engine 
was just as good as before. Various circumstances 
tended to show that these acts had been done by 
the prisoner. 

Upon these facts it was olgected by the counsel 
for tne prisoner that there had been no offence com- 
mitted within the meaning of the statute, inasmuch 
M there had been no permanent damage done to the 
engine. 

The Court left the ease to the jury, and directed 
them that the preventing the machine from working 
was *^ doing damage,** and the jury found the pri- 
soner guilty. 

Upon the applioatlon of counsel for the prisoner, 
the Court decided to reserve the question of law 
for the consideration of ^e Court for Crown Cases 
Reserved, 

^ Whether, upon the facts stated, the temporary 
injury to the engine was such a malicious damage 
as to bring the prisoner under the penalties of the 
statute, and whether the prisoner was properiy con- 
victed." 

The prisoner was discharged upon recognisances 
of bail to appear and receive jud^ent when called 
upon. 

HiUam MUk for the prisoner.— The conviction 
eannot be sustained. The indictment is for damag- 
ing, with intent to render useless, a certain threshing 
machine. To support such an indictment some 
actual injoiy or damage must be shown to have 



been done to the machine. Here there was no 
injury or damage to the machiae itself. There 
was an obstruction, which could be removed, and 
when removed the machine was in as good working 
condition as ever. If any damage had been caused 
by the obstruction, the case would have come within 
the section, but the discovery was made before any 
damage ensued. In all the decided cases that bear on 
the construction of sect. 15 of the 24 & 25 Vict. c. 97, 
there was a removal of some part of the machine 
and positive injury to it. ^Pioott, B. — ^Tfaeie was 
some damage here ; it required time and labour to 
put the machine in proper working order again.] 
That is not the kind of damage contemplated by 
this section. In lUg. v. Grcof, 26 L. J. 203, M. C, 
to support a conviction for exposing a child on a 
common, under 7 WiU. 4 & 1 Vict. c. 85, s. 2, it 
was held that there must be some hsion of the 
organs of the child. The principle of that decision 
applies in the present case. [Wiluss, J. — There 
was knon here in the sense of a dislocation of the 
parts of the engine.] The 29th section of the 24 & 
25 Vict. c. 97, provides for this vexy offence, viz., 
obstructing the parts of a machine so as to render 
it useless. And the prisoner might have been 
indicted under that, but he was not Or the pri- 
soner might, upon the present indictment, have been 
convicted of an attempt to damage, but that view- 
was not left to the jury. 

Orridgey for the prosecution, was not called upon 
to argue. 

Pollock, C. B.— We are all of opinion that the 
conviction in this case should bo supported. My 
bsother Willes has suggested the «ase of spiking a 
gun. In such a case there is no actual damage done 
to the gun which has been spiked, as the spike can be 
taken out ; but though the gun is not damaged, it is 
rendered useless by being spiked. It is damaged 
for the purpose of rendering it useless. It has 
been argued that the word damage in the statute 
does not include such an act as was done to tlie 
machine in this case ; but it is impossible to say 
that a steam engine is not damaged when something 
is put in it which, if the water is allowed to go on 
boiling, will cause it to burst. The word " damage "^ 
IS added to the other words *'cut," «' break," or 
" destrov," in the section. And can it be said that 
a madune is not damaged when its parts are so 
misplaced that if the machine goes on working it 
will break itaeif ? Until the parU of this threshing 
machine were replaced it was perfectly useless. For 
these reasons we are of opinion that the oonviction 
ought to be afilimBd. 

* The rest of the Court ooncurred. 
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